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COMMENCEMENT OF AN ACT OF PARLIAMENT 

(or its provision) 


Pondichei'ry {Extension of Laws) Act, 1968 
(26 of 1968) — S. 3 (2) — Appointed date 
under — 18-12-1968 appointed as the date 
on which the following Acts shall come 
into force in Union Territory of Pondi- 
cherry: 

1. Legal Representatives’ Suits Act, 

1855 (12 of 1855); 

2. Indian Bills of Lading Act, 1856 (9 of 

1856): 

3. Waste Lands (Claims) Act, 1863 (23 of 

1863); 

4. Converts, Marriage Dissolution Act, 

1866 (21 of 1866): 

5. Court-fees Act, 1870 (7 of 1870) (As 

in force in Union Territorv^ of 
Andaman and Nicobar Islands on 
1-8-1966); 

6. Indian Contract Act, 1872 (9 of 1872); 

7. Indian Majority Act. 1875 ,(9 of 1875); 

8. Indian Easements Act, 1882 (5 of 

1882); 

9. Powers of Attorney Act, 1882 (7 of 

1882); 

10. Suits Valuation Act, 1887 (7 of 1887); 

11. Epidemic Diseases Act, 1897 (3 of 

1897): 

12. Desli-uction of Records Act, 1917 (5 

of 1917); 

13. Poisons Act, 1919 (12 of 1919); 

14. Indian Securities Act, 1920 (10 of 

1920): 

15. Maintenance Orders Enforcement 

Act, 1921 (18 of 1921); 

16. Indian Boilers Act, 1923 (5 of 1923); 

17. Sale of Goods Act, 1930 (3 of 1930); 

18. Arbitration Act, 1940 (10 of 1940); 


NOTABLE 


1. Is court fee payable on cross-objection 
preferred for claiming interest under 
S. 34 of the Land Acquisition Act (1894)? 
(No) AIR 1969 Andh Pra 55 (FB) 


19. Tariff Commission Act, 1951 (50 of 

1951): 

20. Prize Competitions Act, 1955 (42 of 

1955); 

21. Slum Areas (Improvement and 

Clearance) Act 1956 (96 of 1956); 

22. Foreign Awards (Recognition & En- 

forcement) Act, 1961 (45 of 1961): 

—Pondicherry Gaz., 17-12-1968. Ext. P. 1. 

Indian Ports Act, 1908 (15 of 1908) — 

S. 4(1) (a) and (2) — Extension to and de- 
fining local limits of — Provisions of said 
Act, extended to Port of Kanyakumari in 
Kanyakumari District with effect from 
4-12-1968 and with reference to sub-sec- 
tion (2) of S. 4 local limits of said Port de- 
fined as specified in schedule annexed to 
Notification. — Ft. St. Geo. Gaz., 4-12- 
1968, Pt. II. Sec. I, P. 2027 

Pt'obation of Offenders Act, 1958 (20 of 
1958) — S. 1(3) — Appointed date under 
— 1-12-1968 appointed as the date on 
which said Act shall come into force in 
districts of East Godavari, Guntur, Chit- 
tor, Khammam and Warangal of the 
State. ~ A. P. Gaz., 5-12-1968, Pt. I, 
P. 2237 

Indian Ports Act, 1908 (15 of 1908) — Sec- 
tion 4(1) & (2) — Extension and defining 
local limits — Provisions of said Act ex- 
tended to Port of Veppalodai in District 
of Tirunelveli and with reference to sub- 
section (2) local limits of said Port defin- 
ed as specified in Notification. — Ft. St. 
Geo. Gaz., 11-12-1968, Pt. II. Sec. I. 
P. 2039. 


CASE LAIV 

2. Are Kerala Rice and Paddy (Procure- 
ment by Levy) Order, 1966 and Clause 
4 of Kerala Paddy and Rice (Declara- 
tion and Requisitioning of _ Stocks) 
Order, 1966, violative of constitutional 
provisions? (No) AIR 1969 Ker 38 (FB) 


NOMINAL Table 


Ahmad Bux v. Nathoo Ashiq Ali 

All 75 (C N 14) 

Ajitrai Shivprasad v. Bai Vasumati 

Guj 48 (C N 10) 
Balak Ram v. Badri Prasad 

All 88 (C N 17) 

Banarsi Dass v. Panna Lai' 

Punj 57 (C N 10) 

Basta Colla Colliery Co. (P) Ltd., 
v. State of Bihar Pat 42 (C N 13) 

(February) 1969 Indexes/l 


Bfenu Roy v. Manindra Nath 

Chatterjee Cal 67 (C N 12) 

Bhagwati Bai v. Yadav Krishna 
.Awadhiya Madh Pra 23 (C 

Bireswar Sen v. Ashalata Ghose 

Cal 111 

Chakravarty, A. K. v. Stat 

AlV 

Smt. V. Shi;'' 

Al^ 


C'handravati, 

Maharai 
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NOMINAL TABLE, A. I. R. 1969 FEBRUARY 


Chelpark Company Ltd. v. Com- 
missioner of Police Madras 

Mad 33 (C N 8) 
Chhotabhai Jethabhai Patel & 

Co., Nagpur v. Industrial Court 
Nagpur Bom 56 {C N 9) 

Cirivisetti Sastrulu v. Andhra 
Pradesh Andh Pra 59 (C N 22) 

Collector Seoni v. Dadoo Vogen- 
dra Nath Singh Madh Pra 28 (C N 10) 
Commissioner of Income-tax, 

W. B. V. National & Grindlays 
Bank Ltd., Calcutta Cal 71 (C N 14) 
Dasaradharami Reddy. K. v. Union 
of India Andh Pra 39 (C N 16) 

Dayaprakash Trikambhai v. Special 
Land Acquisition Officer, 

Baroda Gui 34 (C N 7) 

Delhi Administration Delhi v. 

State of Haryana Delhi 58 (C N 11) 
Dinamani Dass v. Bimbadhar 
Padhan Orissa 28 (C N 13) 

Gadadhar Ghose v. Janaki Nath 
Ghosh Cal 59 (C N II) 

Ganesh Sugar Mills Ltd v. 
Commissioner of Income-tax 
West Bengal. Ill Cal 92 (C N 17) 

Gaur P. D. v. N. Balasun- 
dram Punj 60 (C N 11) 

Gupta K. C. V. Union of India 

Punj 34 (C N 7) 

Gummoorthy M. v. Accountant 
General, Assam and Nagaland 

Assam 25 (C N 7) 


Hardev Kaur Smt. v. Chowdhry 
Jodh Singh Punj 44 (C N 8) 

Hindustan Steel fPvt.) Ltd. v. 

Usha Rani Gupta Delhi 59 (C N 12) 
Indian Express Newspapers 
(Bombay) Ltd. v. Basumati 
Private Ltd. Bom 40 (C N 6) 


Jaf/erali Alibhai v. S. R. Dossa & 

Co. Bom 66 (C N 10) 

Jammu & Kashmir Bank v. 

Lai Mohamed Bangroo 

J & K 25 (C N 8) (FB) 
Jhalawar Electric Power Supply 
Co. Ltd. V. Munidpality of 
Wadhwan City Gui 40 (C N 8) 

Josephy Santa Vincent v. Ambico 
Industries, Bombay Bom 49 (C N 7) 
Jujiuvarapu Kotamma v, Pappala 
Simhachalam Andh Pra 76 (C N 26) 


Kailash Nath v. Amar Nath 

All 82 (C N 16) 
Karam Singh v. State Orissa 23 (C N 12) 
Khushalchand Bhaiyalal Jain v. 

State of Maharashtra Bom 70 (C N 11)- 
Kodu Panchhi v. Banmali Mohan 

Madh Pra 20 (C N 7) 
Kolkar H. D. v. State of Mysore 

Mys 61 (C N 14) 

'Konakanchi Nagayya v. Kondra- 

mutla Hanumiah Andh Pra 45 (C N 18) 
Krishnaswamy S. v. South India 
Film Chamber of Commerce 
^ Mad 42 (C N 9) 


Kruthiventi Kutumba Rao v. Muthi 
Venkata Subba Rao Andh Pra 47 (C N 19) 
Kuppu Damayanliii v. C. Rama 
Rao Andh Pra 62 (C N 23) 

Lakhamshi Hiralal and Co. v. 

Damji Khimji and Co. 

Bom 73 (C N 13) 
Mahommed Iqbal v. Superinten- 
dent. Central Jail, Tehar, New 
Delhi Delhi 45 (C N 10) (FB) 

Manickchand Durgaprosad & 

Bros V. Balukidas Baheti 

Cal 104 (C N 19) 
Manninkal Krishna Kurup v. 

Swamiyar Avergal Ker 36 (C N 12) 
Masgi Bitchanna In re 

Andh Pra 54 (C N 20) 
Mohan Singh v. Pasupatinath 

Saran Singh SC 135 (C N 28) 

Municipal Council. Ajmer v. 

Sadulla Raj 39 (C N 9) 

Mysore Machinery Manufacturers 
Ltd.. Bangalore v. State of 
Mysore Mys 51 (C N 12) 

Mysore Corporation, Bangalore 
V. Khaja Mohiddin Mys 41 (C N 9) 
Mythili V. State of Mysore 

Mys 59 (C N 13) 
Nageshwar Rao N. v. Ruth Moses 

Bom 54 (C N 8) 
Nanalal Harishankar v. State of 
Gujarat Guj 62 (C N 12) 

Narasimha Kao N V. L. v. Kotha 
Reghuramavya Andh Pra 68 (C N 25) 
Narayanan Namboodiri v. Appu- 
kulty Nair Ker 34 (C N 11) 

Narayan Prasad Ruia v. Mutunl 
Kohain Cal 69 (C N 13) 

Panchakshara Reddy, K. v. N. 

Krishna Reddy Andh Pra 87 (C N 24) 

Paramananda Ash v. Bhagabati 
Dei Orissa 32 (C N 15) 

Parwati v. Janabai Bom 77 (C N 15) 

Prahlad Dora v. State of Orissa 

Orissa 21 (C N ID 
Prem N. Mayor v. Registrar of 
Trade Marks Cal 80 (C N 15) 

Public Prosecutor v. Mohammed 
Ali . Andh Pra 41 (C N 17) 

Rabindra Nath Dutta v. State 

Cal 55 (C N 10) 

Raraanlal Gulabchand Shah v. State 
of Gujarat SC 168 (C N 31) 

Ramchandra v. Anasuyabai 

Mys 64 (C N 15) 
Ram Dulari Saran v. Sri Yogesh- 
war Sri Ham Balbhaeharya Ji 

AU 68 (C N 12) 
Ram Murti v. Sri Subedar All 65 (C N 11) 
Ramsingh v. State of Rajasthan 

Raj 41 (C N 10) 
Ranjit Kumar Chatterjte v. Union 
of India Cal 95 (C N 18) 

Sahib Transport Service, Sankaran- 
^il V. K. Balasubramaniam 

Mad 55 (C N 10) 
Sarjug Singh v. Gulabo Kuer 

Pat 33 (C N 12) 



NOMINAL TABLE, 

Shanker Iron and Steel Rolling 
Mills, Amloh v. Union of India 

Punj 50 (C N 9) 
Shiv Kumar Sharma v. Union 

of India Delhi 64 (C N 13) 

Shyama Charan State All 61 (C N 10) 

Shyamesh v. Public Prosecutor 
Pali Raj 61 (C N 13) 

Singma Sangma v. Khilji Sangma 

Assam 22 (C N 6) 
Sirinivas Fogla v. Satyanand 
Gupta Pat 64 (C N 16) 

S. K. Kalani and Co., Indore v. 

Iron and Steel Controller 
Calcutta Madh Pra 25 (C N 9) 

Sribatsha Kanugo v. Board of 
Secondary Education Orissa 30 (C N 14) 
Sri Gopinath Deb v. Jagannath 
Baral Orissa 18 (C N 10) 

State V. Vithal Hari Nikate 

Bom 71 (C N 12) 
State of Bihar v. Bimla Kumari 

Pat 48 (C N 14) 

State of Bihar v. Maharaja Pratap 
Singh Bahadur SC 164 (C N 30) 

State of Kerala v. Annam Ker 38 (C N 13) 
State of Madras v. N. K. Nataraja 
Mudaliar SC 147 (C N 29) 

State of Rajasthan v. Budhram 

Raj 48 (C N 11) 

State of Rajasthan v. Sawai Tej- 
singhji Maharaja of Ahvar 

Raj 52 (C N 12) 

Subhas Chandra Shetty B. v. 

State of Mysore Mys 48 (C N 11) 
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Sugga Bai v. Smt. Hiralal 

Madh Pra 32 (C N 11] 
Sunil Kumar Mukhopadhaya v. 

Provash Chandra Majumdar 

Cal 88 (C N 16] 
Surajmull Ghanshyamdas v. 

Samadarshan Sur Cal 109 (C N 20) 
Suryanarayana Rao R. D. v. 

Revenue Divisional Officer Land 
Acquisition Officer, Guntur 

Andh Pra 55 (C N 21)(FB) 
Tata Iron & Steel Co. Ltd v. 

Sudhir Chandra Sarkar Pat 53 (C N 15) 
Thakordas Sugnamal v. State of 
Gujarat Guj 47 (C N 9) 

Umrao Singh Gopi Chand v. State 
of Haryana Punj 62 (C N 12) 

Union of India v. Lalji BWmji 

Guj 55 (C N 11) 
Venkatratnam G. v. Principal. 

Osmania Medical College, Hydera- 
bad Andh Pra 35 (C N 15) 

Vidhya Devi v. Shri Harish 
Chander J & K 22 (C N 7) 

Virendra Swarup v President of 

India All 56 (C N 9) 

Wool Industry Development, 
Co-operative Association Ltd. 
Ranibennur v. Khadi and 
Village Industries Commission, 

Bombay Mys 47 (C N 10) 

Yadneshwar Madhav v. Mango 
Raoii Bom 74 (C N 14) 

Xembu Govinda Sinai v. Union of 
India Goa 30 (C N 4) 


SUBJECT INDEX 


ADMINISTRATION OF JUSTICE AND 
POLICE IN CARO IHLLS DISTRICT, 
RULES 1937 

R. 39 — Limitation Act does not apply to 

disputes between members of Garo Tribe — 
Adverse possession cannot therefore be applied 
— See Limitation Act (1908), SecHon 1 

Assam 22 B (C N 6) 

AHMEDABAD CITY COURTS ACT (19 of 
1961) 

S. 14 — Case tried summarily by compe- 
tent Magistrate — Sentence — Legality — See 
Criminal P. C. (1898), Section 262 (2) 

Guj 62 B (C N 12) 

ANDHRA PRADESH, COURT-FEES AND 
SUITS VALUATION ACT (7 of 1956) 

See under Court-fees and Suits Valuations 
ANDHRA PRADESH RICE PROCUREMENT 
(LEVY) ORDER, 1964 

Cl. 3 — Writ of prohibition — When 

issues — See Constitution of India, Art, 226 
Andh Pra 59 A (C N 22) 

Cl. 3 — Miller obtaining licence after 

Order was rescinded — Failure to comply svith 
notice under Order — Effect — Writ of pro- 
hibition lies — (Constitution of India, Arti- 
cle 226) Andh Pra 59 B (C N 22) 


ARMS ACT (54 of 1959) 

’ S. 27 — Charges under the Section and 

Section 148 of I. P. C. — Acquittal for offence 
under Section 148, I. P. C. — Conviction 
under Section 27 cannot be maintained — 
See Criminal P. C. (1898), Section 403 

Orissa 23 B (C N 12) 
ASSAM AND NAGALAND HIGH COURT 
(JURISDICTION OVER DISTRICT COUN- 
CIL COURTS) ORDER, 1954 

■ Cl. 6 — Garo law — Transfer of Akhing 

land — Garo husband being only guardian and 
Manager of wife’s properties cannot dispose of 
the property without explicit assent of mother 
of house Assam 22 A (C N 6) 


BIHAR LAND REFORMS ACT (30 of 1950) 
See under Tenancy Laws. 

BOMBAY AGRICULTURAL DEBTOR’S RE- 
LIEF ACT (28 of 1947) 

See under Debt Laws. 


BOMBAY COURT-FEES ACT (36 of 1959) 
See under Court-fees and Suits Valuations. 
BOMBAY HIGH COURT ORIGINAL SIDE 
RULES 

See under High Court Rules 
BOMBAY INDUSTRIAL RELATIONS / 

11 of 1947) T j 

S. 42 (4) — See Bombay Indu^ 

ions Act (11 of 1947), Section 78/ 
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BOMBAY INDUSTRIAL RELATIONS ACT 
(contd.) 

(ii) and (iii) (as introduced by Act 22 of 1965) 

Bom 56 (C N 9) 

Ss. 78 (1) D (i), (ii) and (ili) (as introduced 

by Act 22 of 1963) and 42 (4) — Relief under 
Section 78 (1) D — Compliance svith S. 42 (4) 
not a condition precedent 

Bom 56 (C N 9) 

BOMBAY POLICE ACT (22 of 1931) 

S. 25 (2) (a), (c) — ^Bombay Police (Punish- 
ment and Appeal) Rules (1956), Rule 17 (2) 

— Validity — Power of State Government to 
enhance punishment under its revisional juris- 
diction — Section 25 (2) (c) does not authorise 
revisional jurisdiction — Rule 17 (2) is invalid 

Mys 81 (C N 14) 
BOMBAY POUCE (PUNISHMENT AND 
APPEAL) RULES (1856) 

R. 17 (2) — Validity — Power of State 

Governnient fo enhance punishment under its 
revisional jurisdiction — Rule 17 (2) is invabd 

— See Bombay Police Act (22 of 1931), Sec- 
tion 25 (2) (a) (c) Mys 61 (C N 14) 

BOMBAY PREVENTION OF GAMBLING 

ACT (4 of 1887) 

— — Ss. 6 (1), 7, Proviso — • On death of per- 
son issuing general order or authority under 
Section 6 Tl), general order or authority comes 
to end and search cannot be made thereunder 
— If search is made under such invalid autho- 
rity or order there Is no question of any defect 
being not a material one and proviso to S. 7 
cannot be ini'oked for raising presumption 
under such unauthorised act 
^ Gni 47 {C N 9) 

-S. 7, Proviso — Death of person issuing 
general order or authority under Section 6 (1) 
— General order or authority comes to an 
end Search conducted under invalid autho- 
rity — Proviso to Section 7 cannot be invoked 
for raising presumption under unauthorised act 
— See Bombay Prevention of Gambling Act 
(4 of 1887), Section 6 (1) 

GuJ 47 (C N 9) 
BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (57 of 
1947) 

See under Houses and Rents. 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT (07 of 1948) 

See under Tenancy Laws. 

' CALCUTTA THIKA TENANCY ACT (Z of 
1949) 

See under Tenancy Laws. 

CENTRAL EXaSES AND SALT ACT (1 of 
- 1944) 

I S. 37 — Central Excise Roles (1944), 

I Rules 8 (1), 177, 27S — Exemption from Ex- 
! rise Duty to manufacturers who applied for 
I i'cence prior to 13-6-62 — 73’ a mzniifacturer- 
licenseo applying for exemption — Before be 

i ' could get the orders of exemption 15' selling 

his manufacturing concern with goodwill to 
'G' — ‘G’ applying for licence and exemption 
as successor to 'D — Held, under Rule 178 
1 V, licence is personal and is not transferable — 


CENTRAL EXCISES AND SALT ACT (contd.) 
Held furlbcr that nobody can claim exemption 
from liability to pay a tax or an excise duty 
as a matter of right — It is for the State to 
grant exemption in suitable cases — Tliere is 
no equality either in matter of taxation or in 
its exemption — Person who sets up new units 
or purchased old units cannot be exempted 
and there is no discrimination under Art. 14 
of the Constitution — The differentiation be- 
tween manufacturers prior to 13-6-62 and sub- 
sequent thereto is reasonable — Constitution 
of India, Article 14 

Puni 50 A (C N 9) 
CENTRAL EXCISE RULES (1944) 

R, 8 (1) — Exemption from Excise Duty 

to manufacturers who applied for licence prior 
to 13-6-62 — It is for the State Government to 
grant exemption in suitable cases — See Cen- 
tral Excises and Salt Act (1944), Section 37 
Punf SO A (C N 9) 

R. 177 — Exemption from Excise duty to 

manufacturers who applied for licence prior to 
13-6-62 — It is for Stale Government to grant 
exemptiofi in suitable cases — See Central Ex- 
cises and Salt Act (1944), Section 57 

Punj 50 A (C N 9) 

R. 178 — Exemption from Excise duty to 

manufacturers who have applied for licence 
prior to I3-C-62 — It is lor the State Gov- 
ernment to grant exemption in suitable cases 
— See Central Excises and Salt Act (1944), 
Section 37 Punj 50 A (C N 9) 

C. P. AND BERAR LETTING OP HOUSES 
AND RENT CONTROL ORDER (1949) 
See under Houses and Rents. 

CENTRAL SALES TAX ACT (74 of 1956) 
See under Sales Tax. 

CENTRAL SALES TAX (BIHAR) RULES 
See under Sales Tax. 

CHOTANACPUR ENCUMBERED ESTATES 
ACT (0 of 1876) 

See under Debt Laws. 

CIVIL PROCEDURE CODE (5 of 1908) 

Pre. — Interpretation of Statutes — ^Meaning 

of words — Same words used in two different 
provisions in same Act — Words must be 
gix'en same meaning in both provisions 

All 58 B (C N 9) 
Pre. — Interpretation of Statutes — Con- 
stitutional law — Marginal note in Constitution 
is part of Constitution and furnishes clue to 
meaning and purpose of Article 

All 56 C (C N 9) 
^Pre. — Interpretation of Statutes — Con- 
stitutional law — Rule of construction 

All 58 D (C N 9) 

Pre. — Interpretation of Statutes — 

Taxing statute — Construction — See Court- 
fees and SniLs Valuations — Court-fees Act 
(1870) S. 1 Bom 66 B (C N 10) 

^Pre. — Interpretation of statutes — Fiscal 

statutes — Principles of construction . — Sec 
Income-tax Act (1922), S. 42 (I) 

Cal 71 (C N 14) 
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CIVIL P. C. (contd.) 

Pre. — Interpretation of statutes — Liberal 

construction — See Partition Act (1893), S. 4 

Cal 88 A (C N 16) 
;Prc. — Interpretation of Statutes — In- 
consistent statutes — Implied repeal 

Goa 30 B (C N 4) 

Pre. — Precedent — Case is authority’ for 

what it decides Goa 30 C (C N 4) 

Pro. — Interpretation of statutes — Re- 
peal and supersession — Sec Kerala Rice Piiddy 
(Procurement by Lew) Order (1966) 

Ker 38 G (C N 13) (FB) 
Pre. — Precedent — Right of em- 
ployee under Retiring Gratuity Rules of em- 
ployer company — Interpretation of rules in- 
volved — Cases decided under Industrial Dis- 
putes Act are not a safe guide 

Pat 53 C (C N 15) 

S. 2 (2) (9) — Interest claimable under 

S. 34 of L. A. Act — Is not part of an award 
under S. 26, which is deemed to be a decree 

— See Land Acquisition Act (1894), S. 23 

Andh Pra 55 B (C N 21) (FB) 

S. 2 (2) — Award under B. A. D. R. Act 

1947 — Is a decree — See Debt laws — 
Bombay Agricultural Debtor’s Relief Act (28 of 
1947), S. 43 Bom 74 A (C N 14) 

S. 2 (2) (9) — Decision on constitutional 

validity of a provision as a preliminary point 
— It is preliminary judgment and appealable 

— Sec Kerala High Court Act (1959-66), Sec- 
tion 5 (1) Ker 38 A (C N 13) (FB) 

S. 2 (3) — Decree in the name of a joint 

Hindu family firm bv its manager — Execu- 
tion of — See Civil P. C. (1908), O. 21, R. 10 

Guj 55 A (G N 11) 

S. 2 (12) — Mesne profits — See Transfer 

of Property Act (4 of 1882), S. 116 

Delhi 59 (C N 12) 

S. 5 — Applicability of provisions of the 

Code to writ proceedings — See Constitution 
of India, Art. 226 Raj 41 (C N 10) 

S. 9 — Court deciding status of caste in 

Hindu society — Nature of its jurisdiction 

All 68 B (C N 12) 

S. 9 — Question of want of inherent 

jurisdiction — Question decided in suit or ex- 
ecution — Court holding that it had jurisdic- 
tion — Identical question cannot be raised 
inter partes — See Civil P. C. (1908), S. 47 

Orissa 21 (C N 11) 
S. 10 and O. 37, Rr. 2 and 3 (as amend- 
ed in Bombay) — Stay of suit — Summarj’' 
suit — Questions to be decided are not of 
merits of claim and defence between parties 

— Defendant need not obtain leave to ap- 
pear, though such leave is necessary to defend 
the suit — Appearance by defendant to ap- 
ply for stay of plaintiffs suit subsequently -filed 

— Leave to appear not necessary 

Bom 40 A (C N 6) 
S. 11 — Res judicata — Party to the suit 

— Meaning — Predecessor in interest of a 

party is not a party to the suit nor a party 
interested Andh Pra 76 A (G N 26) 

S. 11 — General principles of res judicata 

— Applicability — General principles are 
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wider than provisions of S. 11 and apply to 
cases not coming within four corners of the 
section — If, however, case falls wthin terms 
of S. 11 conditions of the section must be 
strictly complied with 

Andh Pra 76 B (C N 26) 
- — — S. 11 — Question of want of inherent 
jurisdiction — Question decided in suit or ex- 
ecution — Court holding drat it had jurisdic- 
tion — Identical question cannot be raised 
inter partes — See Civil P. C. (1908), S. 47 

Orissa 21 (C N 11) 

S. 36 — Execution of award under B. A. 

D. R. Act 1947 — Appeal — Maintainability 
of — See Debt Laws — Bombay Agriculture 
Debtor’s Relief Act (28 of 1947), S. 43 

Bom 74 A (C N 14) 

S. 47 — Execution of award under B. A. 

D. R. Act 1947 — Application for execution 
held not maintainable — Appeal — See Debt 
Laws — Bombay Agricultural Debtors’ Relief Act 
(28 of 1947), S. 43 Bom 74 A (C N 14) 

Ss. 47, 9, 11 — Question of want of 

inherent jurisdiction — Question decided in 
suit or execution — Court holding that it had 
jurisdiction — Identical question cannot be 
raised inter partes Orissa 21 (C N 11) 


S. 47, O. 21, R. 2 — Agreement against 

execution — Question whether agreement is 
bar to execution — Agreement not supersed- 
ing decree — Executing Court can decide the 
effect of agreement under S. 47 subject to 
O. 21, R. 2 — AIR 1961 All 1 (FB), Diss. 

from Orissa 32 (C N 15) 


■ S. 96 — Appeal — Appeal against decree 

— Party is entitled to appeal against that part 
of decree which adversely affects him 

J. and K. 25 A (C N 8) (FB) 


Ss. 100 and 101 — Question of fact — 

Date of institution of suit — Conce.ssion re- 
garding the date on which plaintiff lodged 
the plaint in a suit in accordance with Rr. 104 
and 105 of Bombay High Court Orimnal Side 
Rules — Held that concession related to ques- 
tion of fact and was binding on party in second 
appeal Bom 40 B (C N 6) 

■ Ss. 100-101 — Finding of fact on the 

question of possession — Grounds for distur- 
bance in second appeal — See Civil P. C. 
(1908), S. 103 Orissa 18 C (C N 10) 

Ss. 103 and 100-101 — ■ Finding of fact 

on the question of possession — fSf 

disturbance Orissa 18 C (C N 10) 

S. 105 (2) and O. 41, R. 23 — Scope and 

appheabihty — Principle that the appellate 
Court must take into account any changes in 
the law since the decision in appeal is given, 
is subject to the finality attached to ^e order 
of remand Andh Pra 45 (C N 18) 

c 115 Reference to Civil Coi^t under 

S 146 (1), Criminal P. C. — 

Ling to summon deponent of affidavit filed 
before Magistrate for being cross-examined 
It is "case decided” in Civil Court suborinate^ 
to nfgh Court — Decision directly aff^ 
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Court’s jurisdiction and is revisable — Criminal 
P; C. (1898), S. 146 

All 82 B (C N 16) 
S. 115 — Error apparent on face of re- 
cord — Petitioner aggrieved by a decree 
against bim can invoke the jurisdiction of the 
Hi^ Court under Art. 227 it Uiere is an error 
apparent on face of record though it may not be 
a jurisdictional enor entitling him to file a re- 
vision under S. 115, Civil P. C. — See Con- 
stitub'on of India, Art. 227 

Bom 49 A (C N 7) 
— — S. 115 — Ejectment of tenant ordered — 
Bevision — Setting aside such order — Discre- 
tion — (Tenancy Laws — Calcutta Thika Te- 
nancy Act (2 of 1949), S. 4) 

■ ■ ' Cal 109 C (C N 20) 

S. 115 — Amendment of preliminary 

decree in pursuance of order directing fresh 
drawal of the decree — Bevision against order 
incompetent Orissa 28 A (C N 13) 

— ^ — S. 115 — Exercise of power under is dis- 
cretionary Orissa 28 B (C N 13) 

S. 115, O. 1, R. 10 — Order dismissing 

application under O. 1, B. 10 — High Court 
can interfere in revision if it finds some mate- 
rial irregularity or illegality in order 

Pun] 57 A (C N 10) 
— — Ss. 144 and 151 — Against whom re- 
stitution can be granted — Stay of execution 
on condition that Judgment-debtor deposits 
decree amount — J. D's clerk, by mistake, 
paying the money to a wrong person instead 
of ’depositing into Court — Restitution, held, 
could not be granted — > Court has no con- 
trol over the alleged recipient of the money — 
Poiveis under S. 151 not exercised when there 
is definite provision under S. 144 

Guj 55 E (C N II) 

S. 151 — Restitution — Against whom 

can be granted — Powers under the section 
cannot be exercised in view of specific provi- 
sion under S. 144 — See Civil P. C. (1908), 
S. 144 , Guj 53 E (C N 11) 

S. 151, O. 38. R. 5 and O. 41, R. 23 — 

Order of attachment before judgment — Re- 
mand by District Judge on appeal — Order 
of remand, held was one under S. 151 and 
not under O. 41, R. 23 

J. and K. 22 B (C N 7) 
— 'O. 1, R. 10 — Election petition — 
Necessary parlies — See Representation of the 
People Act (1951), S. 87 

Andh Pra 68 D (C N 25) 
O- 1, R. 10 — Order dismissing applica- 
tion under — Interference svith in revision — 
See Civil Procedure Code (5 of 1908), S. 115 
Punj 57 A (C N 10) 
-■ O. 1, R. 10 — Addition of parties — A 
person may not be added as defendant meidy 
because he would be incidentally aficcted ^ 
the judgment Punj 57 B (C N 10) 

■ ' ■ ■ -O. I, R. 10 — Addition of party — Ad- 
dition of defendant when plaintiff is opposed 
to Such 'addition — Not desirable 

Pun; 57 C (C N 10) 
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O. 1, R. 13 — Election petition — Neces- 
sary parties — See Representation of the 
People Act (1931), S. 87 

Andh Pra 68 D (C N 25) 
O. 5, R. 17 — Service of summons resist- 
ed bv defendant — Process-server driven away 
b>' nim making service as contemplated by 
R. 17 impossible — It must be deemed to be 
sufficient service Andh Pra 67 (C N 24) 

O. 9, R. 9 — Can be applied to writ 

proceedings — See Constitution of India, Arti- 
cle 226 Raj 41 (C N 10) 

O. 19 — Evidence in Section 146 (1-A) 

Cr. P, C. includes affidavit — See Criminal 
P. C. (1898), S. 146 All 82 A (C N 16) 
O. 21, R. 2 — Agreement against ex- 
ecution — Question whether agreement is bar 
to execution — Agreement not superseding 
decree — ^.xeevting Court can decide the 
effect of agreement under S. 47 subject to 
O. 21, R. 2 — See Civil P. C. (1908), S. 47 
Orissa 32 (C N 15) 

Or. 21, R. 10 and S. 2 (3) — Who may 

apply for execution — Decree in the name of 
a joint Hindu family firm by its manage — 
Firm subsequently made a partnership firm 
with same family members as partners 
The two firms are different entities and the 
latter cannot execute the decree 

Guj 55 A (C N 11) 

O. 21, Rr. 11 to 17 — ExecuHon petition 

according to law under Art. 162 of Limitation 
Act 1008 — See Limitation Act (I90S), Sch. 1, 
Art. 182. Cl. 5 Guj 55 B (C N 11) 

O. 21, R. 11 -- Scope •— See Civil P. C. 

(1908), O. 21. R. 12 Guj 55 C (C N 11) 

— -O. 21, Rr. 12 and 11 — Scope — Judg- 
ment-debtor himself being in possession of 
moveables — Description not necessary — In- 
ventory', however, necessary if they are yvith 
the agent of the J.. D. Gui-55 C (C N 11) 

O. 22, R. 3 — Hindu Succession Act 

(1956), S. 6, Proviso and Explanation I — Pro- 
ceedings instituted by Karta of joint Hindu 
MItakshara family — Death of minor copar- 
cener during pendency of lis and after com- 
mencement of Act — Failure to substitute his 
only heir (mother) — List abates as a whole 

Cal 69 (C N 13) 

— . -O. 37, R. 2 — Stay of suit — Summary 
suit — Leave to appear not necessary — See 
Civil P. C. (1908) S. 10 

Bom 40 A (C N 6) 

O. 37, R. 3 — Stay of suit — Summary 

suit — Leave to appear not necessary — See 
Civil P. C. (1908), S. 10 

Bom 40 A (C N 6) 
O. 38, R. 5 — Attachment before judg- 
ment — Notice to show cause is not obligatory 

— It is in the discretion of Court — Discre- 

tion has to be exercised according to exigencies 
of situation J. and K. 22 A (C N 7) 

O. 38. R. 5 — ^Attachment before judgment 

— Appeal to D. J. — Remand — Order of re- 

mand is one under S. 151 — See Civil P. C. 
(1903). S. 151 J. and K. 22 B (C N 7) 
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CIVIL P. C. (contd.) 

O. 39, Rr. 1 and 2 — Interim injunction 

— Grant of — Declarator^' suit against society 

— Principles stated Mad 42 A (C N 9) 

- — — O. 39, R. 2 — Interim injunction in a 
declarator}' suit against a society — Principles 
stated — See Civil P. C. (1908), O. 39, R. 1 


A. I. R. 1969 FEBRUARY 7 

CIVIL SERMCES — RETIRING GRATUITY 
RULES OF TISCO LTD. (contd.) 
vice of all employees of Tisco Ltd. But 
gratuit}' cannot be claimed as of right — See 
Industrial Disputes Act (1947), Sch. Ill, Item 5 

Pat 53 B (C N 151 


Mad 42 A (C N 9) 

O. 39, R. 6 (2) — Scope — See Civil P. C. 

(I90S), O. 39, R. 7 Andh Pra 47 B (C N 19) 

• O. 39, R. 7 — Order for production of 

account books required as evidence for obtain- 
ing permanent injunctions — \%ether order 
is valid or irregular unless it is vacated, it has 
got to be obeyed — See Contempt of Courts 
Act (1952) S. 3 Andh Pra 47 A (C N 19) 

O. 39, Rr. 7 and 6 (2) — Scope — Ac- 
count books required as piece of evidence by 
plaintiff for establishing his allegations to obtain 
order of permanent injunction — Rule 7 con- 
fers ample powers on Court to sei 2 e them — 
Pro\'isions of R. 7 and R. 6 (2), are wide 
enough to authorise any parh’ to suit to ap- 
ply for and obtain orders to seize account 
books and to have them into Court as piece 
of evidence if plaintiff or defendant cares to 
rely on them Andh Pra 47 B (C N 19) 

O. 41, R. 23 — Applicability — See 

Civil P. G. (1908), S. 105 (2)- 

Andh Pra 45 (G N 18) 

■ O. 41, R. 23 — Remand in appeal against 

order of attachment before judgment — Order 
of remand is one under S. 151 and not 
under O. 41, R. 23 — See Civil P. C. (1908), 
S. 151 J. and K. 22 B (C N 7) 

O. 41, R. 25 — Non-consideration of a 

question b)' lower Court — Remand — See 
Partition Act (1893), S. 4 Cal 88 B (C N 16) 

CIVIL SERYTCES 

—PUNJAB SERYTCE INTEGRATION RULES 
(1957) 

■ R. 3 — Rules are valid — See Constitu- 

tion of India, Art. 309 Punj 34 B (C N 7) 

■ ^Part IV, R. 11 (o) — Equation of posts 

■ — Representation against rejected by Central 
Government — High Court cannot sit m ap- 
peal over that decision — See Constitution of 
India, Art. 226 Punj 34 F (G N 7) 

—RETIRING GRATUITY RULES OF TISCO 
LTD. 

■ R. 6 — Retiring Gratuity rules of Tisco 

company became an implied condition of ser- 
vice of all employees of Tisco Ltd. But 
gratuity cannot be claimed as of right — See 
Industrial Disputes Act (1947), Sch. Ill, Item 5 

Pat 53 B (C N 15) 

R. 7 — Retiring Gratuity rules of Tisco 

company became an implied condition of ser- 
vice of all employees of Tisco Ltd. But 
gratuity cannot be claimed as of right — See 
Industrial Disputes Act (1947), Sch. Ill, Item 5 

Pat 53 B (C N 15) 

■ R. 10 — Retiring Gratuity rules of Tisco 

company became an implied condition of ser- 


COMPANIES ACT (1 of 1956) 

S. 34 — Court cannot “pierce the veil” 

in case of a non-statutory company like 
Hindustan Steel Ltd. registered under Com- 
panies Act — See Constitution of India, Arti- 
cle 311 (2) Cal 95 A (C N 18) 

^ S. 38 — “Court cannot pierce the veil” 

in case of non-statutory company like Hindu- 
stan Steel Ltd. registered order Companies Act 

— See Constitution of India, Art. 311 (2) 

Cal 95 A (C N 18) 

S. 617 — Government company — It is 

not identified with State — Employees are 
not holders of Civil post — See Constitution 
of India, Art. 311 (2) Cal 95 A (C N 18) 

CONSTITUTION OF INDIA 
Pre. — Powers and responsibilities entrust- 
ed to different persons ana authorities under 
Constitution — Desirability of exercising those 
powers within strict limits laid down in Con- 
stitution and their working in co-operation and 
in harmony pointed out 

Assam 25 B (C N 7) 

• Art. 1 — Transfer of certain territory to 

Pakistan in pursuance of an award — It is 
not cession of Indian territory — No alteration 
in Art. 1 involved — See Constitution of India, 
Art. 368 Delhi 64 B (C N 13) 

Art. 1 (3) (c) — Acquisition of territory 

— Mere possession is not suflBcient when Gov- 

ernment is uncertain about its title to such 
territor}' Delhi 64 D (C N 13) 

Art. 5 — See Jammu and Kashmir Con- 
stitution Act (1996), S. 1 

J. and K. 25 B (C N 8) (FB) 

Art. 6 — See Jammu and Kashmir Con- 

.stitution Act (1996), S. 1 

J. and K. 25 B (C N 8) (FB) 

^Art. 12 — ‘Other authority’ — Statutory 

corporation exercising statutory powers falls 
under expression other authority — See Con- 
stitution of India, Art. 311 (2) 

Cal 95 A (C N 18) 


^Art. 14 — Rules for selection of candi- 

lates for admission to inte^ated M. B. B. S. 
[lourse in Medical Colleges in Telangana ap- 
pended to G. O. Ms. 1135 Health dated 16-6- 
1966 — Rule 6 (a) (ii) not invalid 

Andh Pra 35 A (C N 15) 

Art. 14 — Rules for selection of candi- 

lates for admission to integrated M. B. B. S. 
bourse in Medical Colleges in Telangana ap- 
pended to G. O. Ms. 1135 Health dated 
16-6-1966 — Rule 6 (a) (i) and coiresponding 
portion of R. 17 (viii) invalid Unrwtncted 
reservation of seats for sons and daughters ot 
Government Officers serving m Hyderabad and 
Secunderabad discriminatory and invalid 
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Proviso under R. 6 (a) (ii) does not govern 
R. 6 (a) (i) Andh Fra 35 B (C N 15) 

-Art. 14 — Provisions of S. 3 (1) (b) of 

Prevention of Detention Act 1930 do not 
violate Art. 14 of the Constitution — Seo 
Public Safety — Preventive Detention Act 
(1950), S. 3 (1) (b) 

Delhi 45 D (C N 10) (FB) 

Art. 14 — Notification issued under 

Cl. 3 of Kerala Rice and Paddy Levy Order 
1966 is not violative of the rule of equal pro- 
tection in the Article — See Kerala Rice and 
Paddy (Procurement by Levy) Order (1966), 
Cl. 3 Ker 38 N (C N 13) (FB) 

^Art. 14 — Classification of cultivators 

under Cl. 3 of Kerala Rice and Paddy Levy 
Order 1966 is not unreasonable — See Kerala 
Rice and Paddy (Procurement by Levy) Order 
(1966), Cl. 3 Ker 35 O (C N 13) (FB) 

Art 14 — Discretion mven to admiius- 

trative officers under Cl. (b) of Kerala Rice 
and Paddy Levy Order 1066 is not unguided 
and arbitrary — See Kerala Rice and Paddy 
(Procurement by Levy) Order (1966). Cl. 13 

Ker 38 P (C N 13) (FB) 

Art. 14 — Classification of stock-holders 

under Cl. (4) of Kerala Paddy and Rice (Decla- 
ration of Stocks) Order 1966 — Not unreason- 
able — See Kerala and Fice (Declaration and 
Requisitioning of Stocks) Order (1966), Cl. 4 
Ker 38 R (C N 13) (FB) 
— — A rt. 14 — Absence of provision to oblige 
officer to take excess paddy does not result in 
discrimination — See Kerala Paddy and Rice 
(Declaration and Requisitioning of Sloc)^) 
Order (1966), Cl. 3 (1) 

Ker 38 T (C N 13) (FB) 
— .-Art. 14 — Granting rebate to some and 
not others or giving rebate on one type of 
goods is not discrimination within the Article 
— See Khadi Village Industries Commission 
Act (1956), S. 15 Mys 47 (C N 10) 


Arts. 14 and 16 — Provisions of Art. 14 

do not ensure absolute uniformity — Likewise 
equality of opportunity for appointment to 

f iublic offices under Art. 16 need not be abso- 
ute — Rule 2 of Mysore Absorption of In- 
structors and Assistant Instructors in Tailoring 
Rules providing for appointment of retrench- 
ed craft teachers from Commerce and Indus- 
tries Department as TaOoring Instructors in 
Education Department nohvithstanding any 
Orders fixing uie qualification for such Instiuc- 
torsi do not violate Arts. 14 and 16 of the 
Constitution — Such retrenched crafts teachers 
form a separate class Mys 59 ( C N 13) 

Art. 14 — Exemption from E.xci$e duty 

— Differentiation between manufacturers prior 
I to 13-6-62 and subsequently is reasonable — . 
See 'Central Excises and Salt Act (1944), S. 37 
Punj 50 A (C N 9) 

Art. 14 — Equal protection of Law — . 

I Reasonable classification for discrimination — - 
I Tvpes of classifications enumerated 
1 Punj 50 B (C N 9) 

» ’ Art. 14 — Taxation laws — Discretion 

; of Government in selecting persons or bo^es 
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to be taxed — Only when selection operates 

unequally that it wifi violate Art, 14 

Punj 50 C (C N 0) 

^Art. 15 — Granting of rebate to some and 

not to others or giving rebate on one type of 
goods is not discrimination — See Khadi 
Village Industries Commission Act (1956), Sec- 
tion 15 Mys 47 (C N 10) 

Art. 16 — Equality of opportunity for 

appointment — Not absolute — See Constitu- 
tion of India, Art. 14 Mys 59 (C N 13) 

^Art. 16 (4) — Socially backward class — 

School teacher is not a member of backxvard 
class — Even if such teacher after retirement 
takes to agriculture as his occupation, he does 
not qualify under Mysore Government Order 
No. ED 75 TGL D/-20-7-1963 — Admission 
to Medical College cannot be granted to his 
son on ground of one belonging to socially 
backsvard class AJys 48 (C N 11) 

^Art. 19 (d) — See Constitution of India, 

Art. 253 Delhi 64 D (C N 13) 


Art. 22 (5) and (G) — Some of grounds 

served on detenu vague and not conveying 
proper particulars to enable him to make a re- 
presentation — Detention order is invalid — 
See Public Safety — Preventive Detention Act 
(1950), S. 3 (1) (a) and (b) 

Delhi 45 C (C N 10) (FB) 

^Art. 31 — Word “person” — Managing 

Committee of School is a “person" — - Applica- 
tion under Art. 226 can be filed by the Mana- ' 
ging Committee claiming fundamental right to 
property — See Constitution of India, Art. 226 
Orissa SO A (C N 14) 


——Art. 31 (2) — Clause 7 of Kerala Rice 
and Paddy (Procurement by Lew) Order. 1966, 
does not violate Art. 31 (2) — - See Kerala Rice 
and Paddy (Procurement by Levy) Order 
(1966), Cl. 7 •' Ker 38 C (C N 13) (FB^ 


Art. 31 (2) — Kerala Rice and Paddy 

Levy Order. 1968 does not transgress limits of 
delegation conceded to State — See Kerala Rice 
and Paddy (Procurement by Levy) Order 
(1966), S. 7 Ker 38 E (C N 13) (FB) 

Art. 81 (2) — Compensation for rice and 

paddy requisitioned at controlled price under 
Cl. (4) of Kerala Paddy and Rice (Declaration 
and Requisitioning of Stock-s, Order 1966) is 
"[usl equivalent” — See Kerala Faddy and Rice 
(Declaration and Requisitioning of Stocks) 
Order (1966), Cl. 4 Ker 38 S (C N 13) (FB) 


Art. 31 (5) (a) — Rules under S. 82, R. 35 

— Taking over management of property under 
latter part of S. 65 (1) — Absence of definite 
time limit under R. 35 for such taking over — 
Latter part of S. 65 (1) is ultra vires Art. 31-A 
(i) (b) — Sec Constitution of India, Art. SI-A 
(1) (b) SC 1C8 C (C N 31) 

Art. 31-A (1) (a) — Bombay Tenancy and 

Agricultural Lands Act (67 of 1948), S. 65 (1) 
(as amended by S. 35 of Bombay Act 13 of 
1956) and S. 61 — Taking over property by 
State under latter part of S. 65 (1) — Does not 
timount to acquisition or extinguishment or 
modification of rights under Art. IS-A (1) (a) — 
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Latter part of S. 65 (1) cannot claim protec- 
tion under Art. 31-A (1) (a) — ILR (1966) Guj 
1113, Reversed SC 168 B (C N 31) 

Arts. 31-A (1) (b) and 31 (5) (a) — Bom- 
bay Tenancy and Agricultural Lands Act (67 of 
1918). S. 65 (1) as amended bv Bombay Act 
J (13 of 19.56), Ss. 61, 82 — Rules under Sec- 
tion 82, R. 35 — Taking over management of 
property under latter part of S. 65 (1) — Ab- 
sence of definite lime limit under R. 35 for 
such taking over — Latter part of S. 65 (1) is 
ultra vires Art. 31-A (1) (b). ILR (1966) Guj 
1113, Reversed SC 168 C (C N 31) 

Alt. 31-B — Ninth Schedule — Bombay 

Tenancy and Agricultural Lands Act (67 of 
1918), S. 65 (1) (as amended by S. 35 of Bom- 
bay Act 13 of 1956), S. 44 and Preamble — ■ 
Inclusion of Bombay Act (67 of 1948) under 
Ninth Schedule — Protection under Art. 31-B 
is available only to first part of amended S. 65 
(1) and not to latter part 

SC 168 A (C N 31) 

Art. 72 (2) — Applicability' — President 

e.xercising function in personal capacity i.e. 
under .Articles of Association of statutory com- 
pany — His acts should be authenticated by 
officer of his personal establishment and not 
by officer of a Ministrs' — See Constitution of 
India, Art. 311 (2) Cal 95 A (C N 18) 

Art. 102 — Person holding “office of pro- 

y fit under Government” and “holder of a post 
or sen.'ice under Government” in Articles 309, 
314 — There is distinction — See Constitution 
of India, Art. 311 (2) Cal 95 A (C N 18) 
^Art. 132 — Scrs'ice contract with Gov- 
ernment still subsisting — Court holding that 
remedy of servant to redress any grievance 
under contract is under general law and not 
under Arts. 311 (2) and 226 — Question held 
though of public importance was not one 
r\'hich came wathin Art. 132 — See Constitu- 
tion of India, Art. 311 (2) Cal 95 B (C N 18) 

Arts. 132, 311 (2) — Employee of Dur- 

gapur Steel Plant held does not hold civil post 
under the Union — Question already decided 
by Supreme Court — Certificate for leave to 
appeal refused Cal 95 C (C N 18) 

.Art. 133 (1) (c) — Certificate of fitness 

— Question of suffeient public or private im- 
portance — One vehicle operating on two per- 
mits for two routes — Routes passing through 
two different States — Issue of through tickets 
to passengers travelling in the vehicles — 
Question whether issue of through tickets can 
be prohibited under Motor Vehicles Act 
(1939) — Construction of S. 48 (3) (xiv) of 
Motor Vehicles Act (1939) involved — Ques- 
tion is of suflScient private or public importance 
to justify certificate of fitness for appeal under 
Art. 133 (1) (c) . Delhi 58 (C N 11) 

Art. 162 — Punjab Service Integration 

Rules, 1957 — Rules are valid — See Con- 
stitution of India, Art. 309 

Punj 34 B (C N 7) 
-Art. 183 (a) — Scope — Representa- 


CONSTITUTION OF INDIA (contd.) 

157 — Notification under S. 74 — Effect of 
— Object of S. 67-A — Commencement of 
term — Deputj' Chairman of legislative Coun- 
cil ceasing to be member by virtue of his 
election in 1962 and again becoming member 
by virtue of his election in 1968 — Notional- 
ly there was a break in the eye of law 

All 56 A (C N 9) 

Art. 191 


Slate Legislature Members 
(Prevention of Disqualifications) Act (U. P. Act 
19 of 1951), S. 3 — State Legislature Mem- 
bers (Prevention of Disqualifications) (Second) 
-Act (U. P. Act 13 of 1952), S. 3 (2) — Per- 
son appointed as Adjutant under executive 
orders in force prior to coming into force of 
U. P. Home Guards Adhiniyam (29 of 1963) 
— He holds ‘an office of profit’ within mean- 
ing of Art. 191, under Government of Uttai 
Pradesh — He is not exempted from disquali- 
fication attached to his office either under U. P. 
Act 19 of 1951 or under Act 13 of 1952 

All 88 B (C N 17) 

Art. 191 — U. P. Zamindari Abolition 

and Land Reforms Act (1 of 1951), S. 127-B — 
U. P. Zamindari Abolition and Land Reforms 
Rules 1952, R. 114 — State Legislature Mem- 
bers (Prevention of Disqualifications) Act (U. P. 
Act 19 of 1951), S. 3 — State Legislature 
Members (Prevention of Disqualifications) (Sec- 
ond) Act (U. P. Act 13 of 1952), S. 3 (2) — 
Panel lawj'er of Gaon Sabhas at Tahsil Head- 
quarters — He holds an office of profit under 
Government within meaning of Art. 191 — Not 
exempted under U. P. Act 19 of 1951 and 
U. P. Act 13 of 1952 All 88 C (C N 17) 

.Arts. 202 to 207 — Appointment of offi- 
cers and servants of High Court — Power of 

Chief Justice — Power to fr.ame rules regard- 
ing conditions of service — See Constitution 
of India, Art. 229 Assam 25 A (C N 7) 

^.Art. 226 — Dismissal of writ — Tem- 
porary injunction for facilitating institution of 
suit cannot be issued 

Andh Pra 39 B (C N 16) 

Art. 226 — Essential Commodities Act 

(1955), S. 7 — Andhra Pradesh Rice Procure- 
ment (Levy) Order (1964), Cl. 3 — Writ of 
prohibition — Vffien issues — Notice by Grain 
Purchasing Officer to licensed rice miller to sell 
rice — Miller defaulting to sell — Miller pro- 
secuted for default — Pleas e.g., non-liability 
to sell, because of alleged defects in requisi- 
tioning or omission to name the person to 
whom rice was to be delivered could be raised 
and tried at trial — Writ Petition not main- 
tainable on such grounds 

Andh Pra 59 A (C .N 22) 

Art. 226 — Writ of prohibition — 'When 

can be issued — : See Andhra Pradesh Rice 
Procurement ( Levy) Order (1964), Cl. 3 

Andh Pra 59 B (C N 22) 

Art. 226 — Contract of service cannot be 

enforced — Remedy is under general law — 
See Constitution of India, Art. 311 (2) 

Cal 95 B (C N 18) 
■Art. 226 — Writ jurisdiction — Scope of 


^of tire Peoil .^t (19ri),ls.“7f, - Investigation of question of fact - Kutdr 
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CONSTITUTION OF INDIA (contd.) 
an’anl riven by Tribunal appointed by India 
and Panstan to decide boundaries — Court 
cannot consider whether territory awarded to 
Pakistan was part of Indian territory, by con- 
siderinc mass of evidence before tribunal 

Delhi 61 A (C N 13) 

Art. 226 — Jurisdiction under — Nature 

of — Jurisdiction is extraordinary and has to 
be sparingly used Goa 50 D (C N 4) 

— ^ — Art. 226 — Writ of habeas Corpus — 
WTien can be issued — Custody of minor child 
— Proper remedy — Guardian’s claim to cus- 
tody of child — Nature of right — Welfare 
of minor should be paramount comidemtion 

Madh Pra 23 A (C N 8) 

Art. 226 — Joint Plant Committee con- 

sfitutetl after withdrawal of control on 
certain categories of iron and steel goods 
covered by Iron and Steel Control Order 
(1956) — Joint Plant Committee not amenable 
to writ jurisdiction — (Government of India 
Notification D/-29-2-1964 in Gazette of India 
Extraordinary' D/- 1-3-1984) — See Iron and 
Steel (Control) Order, 1956 

Madh Pra 25 (C N 9) 
—Art. 226 — Quo warranto — Sec Specific 
Relief Act (1963). S. 84 

Mad 42 B (C N 9) 
—Art. 226 — Mandamus — Dismissed 
workmen staying on premises of factory and 
refusing to leave — It is not stay-in -strike 
It is oSence of criminal trespass — Complaint 
to police for removal of such workmen from 
promises — Police has power to take action 
under Criminal P. C. or M)’sore Police Act 
— Inaction bv police authorities — Mandamus 
can be Issued against them — Criminal P. C. 
(2898). Ss. 155, ISS — Mysore Pobc* Act. 
1903 (4 of 1964). S. 53 — Industrial Disputes 
Act (1947), Ss. 2 (<^, 25, 28, Sch. 2, Item 5 
' — Trade Unions Act (1926) (as amended by 
Act of 194D, S. 2 (1) — Penal Code (1860h 
Ss. 441 and 447 Mys 51 (C N 12) 

Art.s- 226, 367, 31 — Word "persoa' — 

Managing Committee of School is a “^rson" 
~ Application under Art, 226 can Ire filed by 
the hlanaging Committee claiming fundamen- 
tal right to property Orissa 30 A {C N 14) 

Art. 226 — Delay and laches — Validity 

of Punjab Service Integration Rules (1957) and 
order of Central Government passed in 1901 
— Final order against representations communi- 
cated in October 1965 — Writ petition filed 
soon thereafter — Petition c-annot be dismissed 
on ground of undue delay 

Punj 34 A (C N 7) 
——Art. 226 — Natural justice — States Re- 
organisation Act (1956), Ss. 115, 116 — Pro- 
ceedings under — Persons making detailed re- 
presentations — They are not entitled as of 
right to be heard orally — Central Govern- 
ment is not expected to act judicially — Oral 
hearing not asked for — No prie\’ancc of same 
can be made — Principles of natural justice 
held not violated Punj 34 C (C N 7) 

Art. 226 — States Reorganisation Act 

(1956), Ss. 114, 115, 118 — Principles regarf- 
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CONSTITUTION OF INDIA (contd.) 
ing equation of posts as determined at con- 
ference of Chief Secretaries in 1936 — Equa- 
tion of gazetted posts of District Panchayat 
Officers m Pepsu with non-gazeCted posts of 
District Panchayat Officers in Punjab — Allega- 
tion of violation of above principles — High 
Court cannot interfere with decision of Gov- 
ernment in that behalf Punj 34 D (C N 7) 
Art. 226 — Relief — States Reorganisa- 
tion Act (1958), Ss. 115, 116 — Joint seniority 
list as result of integration — Junior illegally 
placed above petitioner — Representations 
af^inst Ibis illegality accepted by Central Gov- 
ernment — Necessary directions made in that 
behalf — Revised list not corrected — Peti- 
tioner's name directed to be kept above junior 

Punj 34 E (C N 7) 

Art. 226 — Certiorari — . Administrative 

orders — Punjab Service Integration Rules 
(1957), Part IV, R. 11 (o) — Equation of 
gazetted posts t)f District Panchayat — Offi- 
cers in pepsu svilh non-gazetted posts of Dis- 
trict Panchayat Officers in Punjab — Represen- 
tations of former rejected by Central Govern- 
ment — Ifigh Court cannot sit in appeal over 
that decision — Relief under Art. 226 is not 
open Punj 34 F (C N 7') 

——Art. 226 — Wnt proceedings — Pro- 
ceedings are civil proceedings — Even tliough 
provisions of Civil F. C. may not directly ap- 
ply, such of the provisions as are not In con- 
flict with Rajasthan High Court Rules can ap' 
ply — Provisions of 0. 9, B. 9 can be applied 
Raj 41 (C N 101 

Art. 227 — Error .apparent on face of 

record — Petitioner aggrieved by a decree 
against him can invoke the jurisdiction of the 
High Court under Art, 227 it there is an error 
apparent on face of record though it may not 
be a jurisdictional error entitling him to file 
a revision under S. 115, Civil P. C. 

Bom 49 A (C N 7) 

Arts. 229 and 202 to 207 — Rules under 

Art. 229 (2) — Assam High Court Apnoint- 
menl and Conditions of Service Rules (^1956) 
R. 4 read Nvjfh Sch. I — Appointment of offi- 
cers and servants of High Court — Power nf 
Chief Justice — Power to frame rules regard- 
ing conditions of service — Rules regarding 
salaries, allowances, leave or pensions only re- 
quire previous approval of Governor — Ap- 
pointment made within framework of Art. 229 
read with rules duly made cannot be question- 
ed by anybody — On facts held that appoiat- 
ment of petitioner not being in accordance with 
Article 229 read with rules thereunder was 
invalid Assam 25 A (C N 7) 

Arts. 2-53, 19 (1) (d) and (e). Schedule VII, 

List 1, Entry 14 — Scope of Art. 253 — 
Treaty mad<* by India Government with Pakis- 
tan to abide by decision of Tribunal respect- 
ing boundary dispute — Implementation of 
axvard by Executive is valid — Legislation not 
necessary Dellil 64 D (C N 13) 

Art. 265 — Unconstitutional tax and tax 

imposes! without authority of law — Distinc- 
tion — .Substitution of coinage does not 
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CONSTITUTION OF INDIA (conld.) 
amount to enhancement of tax 

Goa 30 A (C N 4) 

Art. 298 (as amended hy Constitution 7th 

Amendment Act 1956) — Commercial Func- 
tion of Goxi:. is not converted into governmental 
function — See Consh'tuh'on of India, Art. 311 
S (2) Cal 95 A (C N 18) 

Arts. 301, 302 and 303 (1) — Scope — 

Freedom of trade, commerce and intercourse 
— Taxing law — Hampering flow of trade — ■ 
Sales-tax — ^^^len has the effect of — 
Central Sales-tax Act (1956), S. 8 (2) (2-A) and 
(5) — Not ultra \nres Arts. 301 and 303 (1). 
Writ Pctn. No, 836 of 1966, D/-7-4-1967 
(Mad), Reversed SC 147 (C N 29) 

.Art. 302 — Scope — Freedom of trade, 

commerce and intercourse — Taxing law — ■ 
Hampering flow of trade — Sales-Tax — Wien 
has the effect of — Central Sales-Tax Act 
(1956), S. 8 (2), (2-A) and (5) — Not ultra 
vires Arts. 301 and 303 (1) — See Constitu- 
tion. of India., Art. SQL SC 147 (C N 2.9) 

Art. 303 (1) — Scope — Freedom of 

trade, commerce and intercourse — Taxing 
law — Hampering flow of trade — Sales-tax 
— ^MTien has the effect of — Central Sales-tax 
Act (1956), S. 8 (2), (2-A) and (5) — Not ultra 
vires Arts. 301 and 303 (1) — See Constitu- 
Hon of India. Art. 301 SC 147 (C N 29) 

Art. 309 — Protection under — Cannot 

-T, be taken away by any legislation or by Rule 
under Art. 309 — See Constitution of India, 
Art. 311 (1) Mys 41 B (C N 9) 

Arts. 309, 162, Sch. 7, List II, Entry 41 

■ — States Reorganisation Act (1956), Ss. 129, 
115 — Punjab Service Integration Rules 
(1957), R. 1 — Rules are valid — AIR 1961 
Mys 210, Diss. from Punj 34 B (C N 7) 

Arts. 311 (1), 309 — Protection under — ■ 

Cannot be taken away by any legislation or 
by Rule under Art. 309 

Mys 41 B (C N 9) 

^Art. 311 (1) — ‘An authority subordinate’ 

. — Does not mean an existing subordinate ■ — 
Authority ^pointing public servant ceasing to 
exist — Effect — Subordinate Officer cannot 
dismiss the servant — Such dismissal con- 
travenes Art. 311 (1) — AIR 1960 Madh Pra 
254 and AIR 1959 Madh Pra 43 and AIR 1958 
Cal 356, Dissented from Mys 41 C (C N 9) 
^Arts. 311 (2), 12, 298, 72, 102 — Em- 
ployees of Durgapur Steel Plant, appertaining 
to Hindustan Steel Ltd., a non-statutory com- 
pany registered under Companies Act, do not 
hold civil post under Government of the Union 
— Tests to see whether employee holds civil 
post under Government indicated — Com- 
A panies Act (1956), Ss. 617, 34, 38 
-> Cal 95 A (C N 18) 

Arts. 311 (2), 226, 132 — Not applicable 

to enforce contract of service wth Govern- 
ment which is stdll subsisting — Whatever the 
grievance of the enmloyee he must seek his 
remedy under general law and not under Arti- 
cle 226 in the absence of any statutory right 
or liability even where tire contract is with 
the Government — (The question though of 


CONSTITUTION OF, INDIA (confd.) 
public importance was not one which came 
within terms of Art. 132 — Leave refused) 

Cal 95 B (C N 18) 
— — Arts. 311 (2), 132 — Employee of 
Durgapur Steel Plant does not hold Civil Post 
under Union — Question already decided by 
Supreme Court — Held no more substanUa! 
question of law — Certificate for leave to appeal 
to Supreme Court refused — See Constitution 
of India, Art. 132 Cal 95 C (C N 18) 

— — Art. 363 — Scope — Bar to jurisdiction 
of Cixil Courts — Nature of — Emphasis is 
nc)t on parties to dispute but on nature of dis- 
pute — Possibility of illusory defence being 
raised to invoke bar under the Article — Whe- 
ther Court can undertake preliminary investi- 
gation in nature of dispute 

Raj 52 (C N 12) 
-- — Art. 367 — Word “person” — Manamng 
Committee of School is a "person" — Applica- 
tion under Art. 226 can be filed by the Manag- 
ing G3m.TO.ittee. claim.ing fuwda.m.enta.l right, to 
property' — See Constitution of India, Art. 226 

Orissa 30 A (C N 14) 

^Arts. 368 and 1 — Dispute regarding 

boundaries between India and Pakistan — Re- 
ference to Tribunal by both coimtries — 
Transfer of certain territory to Pakistan in 
pursuance of award — It is not cession of 
Indian territory’ — No alteration in Art. 1 in- 
volved — Constitutional amendment under 
Art. 368 not necessary' 

Delhi 64 B (C N 13) 

Sch. VII, List 1, Entry’ 3 — Provision 

of S. 3 (1) (b) of Preventive Detention Act 

1050 is not ultra vires the legislature — See 
Public Safety’ — Preventive Detention Act 
(1950), S. 3 (1) (a) and (b) 

Dellii 45 B (C N 10) (FB) 

Sch. VII, List 1, Entry 14 — See Gonsti- 

tution of India, Art. 253 

Delhi 84 D IC FI 13) 

Sch. 7, List II, Entry 4i — Punjab 

Service Integration Rules 1957 — Rules are 
valid — See Constitution of India, Art. 309 

Punj 34 B (C N 7) 

Sch. VII, List III Entry 9 — Provision of 

S. 3 (1) (b) of Preventive Detention Act is not 
ultra vires the legislature — See Pubfic Safety 
— Preventive Detention Act (1950), S. 3 (1) 
(a) and (b) Delhi 45 B (C N 10) (FB) 

CONTEMPT OF COURTS ACT (32 of 1952) 

S. 1 — Proceedings before Court involving 

question as to status of community — Public 
comments thereon, when amounts to contempt 
of Court All 68 A (C N 12) 

S. 3 — Civil P. C. (1908), O. 39, R. 7 — 

Account books required as piece of evidence 
by plaintiff to obtain order of permanent in- 
junction — Court issuing order, under O. 89, 
j 5 . 7 — Parties to the suit and who have notice 
of same will be liable for contempt for disobMi- 
euce or for obstructing executiop of the order 

'Whetlier order is valid or irregular unless 

il is v’acated, it has got to be obeyed — Consti- 
tution of India, Art. 215 m loi 

Andh Pra 47 A (C N 19) 
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CONTEMPT OF COURTS ACT (conta.) COURT-FEES ACT (7 of 1870) 

See under Court-fees and Suits Valuations. 


S. -3 — Cofiv/etion by Single Judge for 

disobedience of order of High Court in ciwl 
proceedings — Order is appealable — Seo 
Letters Patent (Lah), Cl. 10 

Punj 60 A (C N 11) 

S. 3 — Conviction for contempt of Iludi 

Court by Single Judge in a case initiated by 
private complaint — Appeal against — Parties 
— See Letters Patent (Lah), C!. 10 

Punj 60 B (C N 11) 

S. 3 — Person not let off on acceptance 

of apology but convicted of offence of com- 
mitting contempt of Court — Appeal against 
corjs'iction can be maintained 

Punj 60 C (C N 11) 

S. 3 — State providing counsel to its 

ofEcial for his defence in contempt petition or 
for presenting and prosecuting appeal against 
conviction — There is nothing objectionable 
if State considers tfjat Officer has not com- 
mitted any contempt or his conviction is un- 
justified Punj 60 D (C N 11) 

Section 3 — Complainant obtaining order 

staying recover^’ of salcs-tax from him on fur- 
nishing bank guarantee within two months — • 
Order extending period of two months — Tax- 
ation Inspector not knowing about order ex- 
tending period visiting complainant’s office to 
elicit information if any extension has been 
granted — Knowledge of order on part of ins- 
pector not proved — Held, there was no con- 
tempt of court: Criminal Original No. Ill of 
I9G7, DA 3-1-1968 (P and H). Reversed 

Punjab 60 E (C N 11) 
CONTRACT ACT (9 of 1872) 

- -S. 16 — Gift by a person to his counsel's 
wife — Validity -- See T. P. Act (1882). S. 122 
, Cal 111 (C N 21) 

S. 73 — Tenant holding over — Damages 

to Landlord — Question of •— See Transfer of 
Property Act (4 of 1882), S. 116 

I Delhi 59 (C N 12) 

CO-OPERATIVE SOCIETIES 

—MAHARASHTRA CO-OPEnATl^'E SOOE- 
TIES ACT (24 of 1061) 

■ S. 91 — Maharashtra Co-operative Socie- 

ties Rules (1961), R. 76 — Appointment of 
nominees — Apfsointment is not for any parti- 
cular period Bom 54 A (C N 8) 

—MAHARASHTRA CO-OPERATIVE SOCTE- 
TIES RULES (1961) 

R. 76 — Appointment of nominees — Is 

not for any particular period — See Co-opera- 
tive Societies • — Maharashtra Co-operative 
Societies Act (24 of 1961), S. 91 

Bom 54 A {C N 8) 
— — R. 77 — Is permissive and not peremp- 
tory Bom 5* B (C N 8) 


CORPORATION 

Statutory — Powers of — Concept of 

— See Constitution of India, Art. 311 (2) 

Cal 95 A (C N 18) 


COURT FEES AND SUITS VALUATIONS 

—ANDHRA PRADESH COURT FEES AND 
SUITS VALUATION ACT (7 of 1956) 

Ss. 48 and 49 — No court-fee p.ayable 

on cross-objection for interest claimed under 
S. 34 of Land Acquisition Act (1894) — AIR 
1964 Andh Pra 216. Overruled 

Andh Pra 55 A (C N 21) (FB) 
S. 48 — Cross-objections for interest pay- 
able under S. 34 L. A. Act — No court-fee 
payable on them — Seo Land Acquisition Act 
(1894). S. 23 Andh Pra 55 B (C N 21) (FB) 

S. 49 — No court-fee is payable on cross- 

objection for interest under S. 34 of Land 
Acquisition Act, 1894 — See Court Fees and 
Suits Valuations — Andhra Pradesh Court Fees 
and Suits Valuation Act (1956), S. 48 

Andh Pra 55 A (C N 21) (FB) 
—BOMBAY COURT-FEES ACT (36 of 1959) 
S. 6 (iv) (i). Sch. I. Arts. 1 and 7 — De- 
claratory suit by creditor under S. 53 T. P. 
Act — Declaration that deed of assignment 
executed by defendant was void — Proper 
Court-fees would be under Section 6 (iv) {{) 
Bom 66 A (C N 10) 
Sch. I. Art. 1 — Declaratory suit by cre- 
ditor under S. 53 T. P. Act — Proper Court- 
fee — See Court-fees and Suits Valuations — 
Bombay Court-Fees Act (30 of 1959), S. 6 (iv) 

(i) Bom 60 A (C N 10) 
Sch. I, Art. 7 — Declaratory suit by cre- 
ditor under S. 53. T. P. Act — Proper Court- 
fee — Sec Court-fees and Suits valuations — 
Bombay Court Fees Act (36 of 1959), S. 6 (Iv) 

(j) Bom 66 A (C N 10) 

-COURT-FEES ACT (7 of 1870) 

— Pre. — Interpretation of — Fiscal Statutes 
— Principles of construction — ■ See Income- 
Tax Act (1922), S. 42 (1) Cal 71 (C N 14) 

S. 1 — Court-fees Act is a taxing statute 

and its provisions arc to be strictly construed 
in favour of subject litigant 

Bom 66 B ( C N 10) 

• S. 7 (Iv) (c) — Declaratory suit by credi- 

tor under S. 53 T. P. Act — Proper Court-fee 
vx-ould be under S. 6 (iv) (j) of Bombay Court- 
Fees Act 1959 — See Court-fees and Suits 
Valuations — Bombay Court Fees Act (30 of 
1959), S. 6 (iv) (j) Bom 66 A (C N 10) 


CRIMINAL PROCEDURE CODE (5 of 1898) 

• S. 4 (I) (f) — Complaint under S. 198-B 

• — Transfer of case — Charge of case handed 
ox'cr to another prosecutor — Such prosecutor ) 
must be deemed to be complainant — See Cri- 
minal P. C. (1898). S. igS-B 

Raj 61 A (C N 13) 

• S. 12 — Honorary Magistrate — Not dis- 

qualified from being elected as Adhyaksha of 
^ P. — See Panchayats — U. • P. Ksheftra 
Samitis and Zila P.-irishads Adhiniyam (U. P. 
Act 33 of 1961), S. 13 (c) 

All 65 B (C N II) 
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CRINIINAL P. C. (conld.) 

S. lA — Honorary Magistrate — Not dis- 
qualified for being elected as Adhyaksha of 
Z. P. — See Panchayats — U. P. Kshettra 
Samitis and Zilla Parishads Adhiniyain (U. P. 
Act 33 of 1961), S. 13 (c) 

All 65 B (C N 11) 

A S. 145 — Reference to Civil Court under 

S. 146 (1) — Civil Court has Jurisdiction and 
is legally competent to require the person 
whose affidavit was filed before Magistrate 
under S. 145 (1) to attend Court for purposes 
of cross-examination — • See Criminal P. C. 
(1S98), S. 146 All 82 A (C N 16) 

S. 146 — Reference to Civil Court — 

Civil Court refusing to summon deponent 
of affidavit before Magistrate for being cross- 
examined — It is ‘case decided’ within S. 115 
C. P. C. — Sec Civil P. C. (1908), S. 115 

All 65 B (C N 16) 

Ss. 146, 145 — Reference to Civil Court 

under S. 146 (1) — Civil Court has jurisdic- 
tion and is fegaffy competent to require ffie 
person whose affidavit was filed before Magis- 
trate under S. 145 (1) to attend Court for pur- 
poses of cross-examination — But this is dis- 
cretionary' — ‘Evidence’ here includes affidavit 
— Civil P. C. (1908), O. 19 — Evidence Act 
(1872), S. 1 

All 82 A (C N 16) 

S. 155 — Dismissed worker refusing to 

leave premises — It is offence of criminal 
trespass — Police has power to take action 
under the Code or Mysore Police Act — Seo 
Constitution of India, Art. 226 

Mys 51 (C N 12) 

Ss. 156 and 537 (2) — Defect in initiation 

of complaint — Curability' 

Andh Pra 41 C (C N 17) 

S. 156 — Dismissed worker refusing to 

leave premises — It is offence of criminal 
trespass — Police have power to take action 
in the matter under Criminal Procedure Code 
or Mysore Police Act — See Constitution of 
India, Art. 226 

Mys 51 (C N 12) 
— ~S. 195 (1) (a) — “Public servant concern- 
ed” — Superintendent in charge of Central 
Telegraph Office — Whoever happens to oc- 
cupy that post at the time of filing complaint 
is the public servant concerned and can file 
complaint for offences under Sections 182. 417 
and 471, Penal Code — (Penal Code (1860), 
Ss. 182, 417 and 471) — (Words and Phrases 
— “Public servant concerned”) 

Andh Pra 41 A (C N 17) 

Ss. 198-B, 4(1) (h), 4 (1) (f), 259, 270, 492 

— Complaint under S. 198-B — Transfer of 
case — Charge of case handed over to another 
Public Prosecutor — Such Prosecutor must be 
' ^ deemed to be ‘complainant’ 

Raj 61 A (C N 13) 

S. 198-B — Complaint under — Court’s 

discretion as to discharge in absence of the 
complainant — See Criminal P. C. (1898), 
S.'259 Raj 61 B (C N 13) 

S. 198-B — Complaint under --- Aggriev- 
ed person not required to sign nor his presence 


CRIMINAL P. C. (contd.) 
necessary as a complainant 

Raj 61 C (C N 13) 
Ss. 200 (aa), 251 (b) and 251-A — Com- 
plaint filed by Superintendent Central Tele- 
graph Office in his official capacity' — He is public 
ser\'ant and need not be examined on oath be- 
fore taking case on file — His successors exa- 
mined as witnesses in case — It cannot be said 
that there was no evidence connected with 
Complaint — Proceedings having been initiated 
by some one other than Police Officer proper 
procedure for trial was under S. 251 (b) and 
Hot under S. 251-A — Fact that Police had 
made inv'cstigation was not of any importance 
and could not affect validity of proceedings 
even if Police had investigated without proper 
authority under S. 155 (2) 

Andh Pra 41 B (C N 17) 

• S. 204 (3) — Dismissal of complaint under 

S. 204 (3) on failure of complainant to comply 
With direction — Appeal against order is com- 
petent as dismissal of complaint after charge 
has been framed amounts to acquittal — See 
Criminal P. C. (1898), S. 417 

Madh Pra 20 A (C N 7) 

’ S. 204 (3) — "Talbana” ordinarily means 

process fee — Magistrate dismissing complaint 
for failure to pay diet money in accordance 
with Court’s direction to pay “Talbana”, inter- 
preting the word to include diet money also 
Order neither indicating any provision 
wherein that word has been used to include 
diet money or that it is the practice of that 
Court to so use it and that the parties were 
acquainted with tljat expression to include diet 
money as well — Held that the drastic action 
of the magistrate in ‘dismissing’ the complaint 
could not be justified or .sustained — (Words 
and Phrases — “Talbana”) 

Madh Pra 20 B (C N 7) 

• S. 251 (b) — Complaint filed by Superin- 

tendent C. T. O. in Iris official capacity — 
Proper procedure for trial was under S. 251 (b) 
and not under S. 251-A — See Criminal P. C. 
(1898), S. 200 (aa) 

Andh Pra 41 B (C N 17) 
S. 251-A — Complaint filed by Superin- 
tendent C. T. O. in his official capacity — 
Procedure for trial is one prescribed under 
251 (b) and not under Section 251-A — See 
Criminal P. C. (1898), S. 200 (aa) 

Andh Pra 41 B (C N 17) 

' S. 256 — Dismissal of complaint after 

framing of charge, on failure of complainant 
to comply with directions — Appeal against 
Order is competent — See Criminal P. C. 
(1898), S. 417 Madh Pra 20 A (C N 7) 

• S. 256 — Recall of prosecution witnesses 

for further cross-examination — Payment of 
expenses of prosecution witnesses — Offence 
charged bailable and non-cognizahle — Held 
that in the case the complainant should bear 
the expenses — See Criminal P. C. (1898), 


S. 544 


Madh Pra 20 C (C N 7) 
Complainant — Who is — See 
Criminal P. C. (1898), S. 198-B io\ 

Raj 61 A (C N 13) 


-S. 259 
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Ss. 259 and 198-B — Complaint under 

S. 198-B — Court has ample discretion to dis- 
charge or not to discharge accused in the ab- 
sence of complainant, PuBlic Prosecutor •— Re- 
fusal to discharge does not necessarily malce 
his order illegal Raj 61 B (G N 13) 

■ ... S. 201 — Case tried summarily by com- 
petent Magistrate — Sentence — Legality — 
See Criminal P. C. (189S). S. 262 (2) 

Guj 62 B (C N 12) 

Ss. 262 (2), 362, 263, 204 and 261 — 

Ahmedabad City Courts Act (19 of 1981), S. 14 
— Charge for offences under Ss. 279 and S37 
I. P. C. — Case tried summarily by City 
Magistrate who was competent to try so and 
accused convicted for offences — Sentence of 
4 months R. I. and to pay fine of Rs. 500 and 
in default to pay fine to undergo further R. I 
of three montus, for offence under S. 279, held, 
illegal as contravening S. 262 — (Penal Code 
(i860), S. 65) 

Guj 62 B (C N 12) 

S. 263 — Case tried summarily by city 

Magistrate who was competent to try so — 
Sentence passed — Legality — See Criminal 
P. C. (1898), S. 262 (2) 

Gui 62 B (C N 12) 
S. 264 — Case tried summarily by com- 

f etent Magistrate — Sentence — Legality — 
ee Criminal P. C. (1898), S. 262 (2) 

Guj 62 B (C N 12) 
— — S. 270 — Compbinaot — IVbo is — See 
Criminal P. C. (1898), S. 198-B 

Raj 01 A (C N 13) 
— -S. 342 — Murder — Bad character of 
accused not a fact in issue in case — Sessions 
Judge held not justified in questioning accused 
to find out antecedents of his past life — He 
could examine Urn only about the evidence 
proposed to be used against him — In criminal 
proceedings, fact that accused has a bad charac- 
ter is irrelevant unless evidence is given that 
he has a good character — Evidence Act (1872), 
S. 54 All 61 C (C N 10) 

S. 562 — Case tried summarily — Sen- 
tence passed — Legality — See Criminal P. C. 
(1898), S. 262 (2) Guj 62 B (C N 12) 


Ss. 403 and 423 — Conviction on same 

charges baned in second trial once the accused 
is acquitted in first — If object of evidence in 
second trial is to corroborate charge in reject 
of offence which is subject matter of trial no 
question of disputing previous finding arises — ■ 
Charges'under Section 148 I. P. C, and S. 27 
Arms Act — Acquittal for offence under S. 148 

— Conviction under S, 27 Arms Act cannot 
be maintained 

Orissa 23 B (C N 12) 
Ss. 417, 204 (3) and 256 — Accused plead- 
ing not guilty and desiring the presence of pro- 
secution witnesses for fiuther cross-examina- 
tion — Ma^trate ordering summons to bo 
issued directiiig complainant to pay diet money 

— Dismissal of complaint under S. 204 (3) on 
failure of complainant to comply with direction 

— Appeal against order is competent as the 


CRIMINAL P. C. (contd.) 

dismissal of complaint alter charge has been 

framed amoimfs to acquittal 

Madh Pra 20 A (C N 7) 

S, 423 — Conviction on same charges 

barred itt second trial once the accused is 
acquitted in first — See Criminal P. C. (1898), 
S. 403 Orissa 23 B (C N 12) 

• S, 491 — Custody of minor — Applica- 

tion for — Availability of alternative remedy 
is not a bar Madh Pra 23 B (C N 8) 

S. 492 — Complainant — Who is — See 

Criminal P. C, (1898), S. 198-B 

Raj 61 A (C N 13) 

S. 517 — Penal Code (1860), S. 420 — 

Offence under S. 420 in respect of lorry — 
Ownership of lorry in dispute — Held, Court 
could direct parties to get dispute solved by 
Civil Court — Same could not be decided by 
Criminal Court Andh Pra 54 (C N 20) 

S. 537 (2) — Defect in initiation of com- 
plaint — • Curability — See Criminal P. C. 
(1898), S. 156 Andh Pra 41 C (C N 17) 

Ss. 544 and 256 — Recall of prosecution 

witnesses for further cross-examination — Pay- 
ment of expenses of prosecution witnesses — 
Prosecution under S. 497, Penal Code — 
Offence being bailable and non-cognizable, 
having no direct nexus with public interest, 
question whether government should pay tia- 
veiling allowances and subsbteoce allowance 
of witnesses summoned is under B. 558 (a) (11) 
of Rules and Orders (Criminal) framed by 
Madhya Pradesh High Court for the subo^ 
dmate Courts to decide — Held that in the 
case the complainant should bear the expenses 
— Scope of R. 558 indicated — High Court 
Rules and Orders (Criminal) (Madhya Pradesh) 
n. 558 Madh Pra 20 C (C N 7) 

S. 561-A — Penal Code (1860), S. 441 — 

Striking workmen remaining in factory pre- 
mises after working hours — V^ether act of 
striking workmen amounts to cruninal trespass 
under S, 441 • — Power of High Court to direct 
executive to take appropriate action 

Mad 33 (C N 8) 

DEBT LAWS 

— BOIBAY AGRICULTURAL DEBTORS’ 
BELIEF ACT (28 of 1947) 

S. 38 — Execution of award — Appeal 

— Maintainability of — See Debt Laws — 
Bombay Agricultm-al Debtors’ Relief Act 
(28 of 1947), S. 43 Bom 74 A (C N 14) 
— S. 38(3) — Award allowing debtor to 
make payments by instalments with direc- 
tion that amount paid by Instalments to be 
first utilised in discharging dues of mort- 
gagees and then for satisfaction of unsecur- 
ed creditors by rateable distribution of sub- 
sequent instalments — Failure by debtor to 
pay first instalment on stipulated date — ■ 
Unsecured creditor not disentitled from ap- 
plying for execution of award merely be- 
cause mortgagees have not yet recovered 
amount due to them. ' Bom 74 B ( C N 14) 
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DEBT LAWS — BOMBAY AGRICUL- 
TURAL DEBTORS’ RELIEF ACT (contd.) 

Ss. 43, 46 and 38 — Execution of award 

— Order that satisfaction alleged by deb- 
tor was not proved or that execution appli- 
cation is not maintainable is appealable — 
(1957) 59 Bom LR 610, Overruled 

Bom 74 A (C N 14) 
S. 46 — Execution of award — Applica- 
bility of order holding execution applica- 
tion not maintainable — See Debt Laws — 
Bombay Agricultural Debtors’ Relief Act 
(28 of 1947) S. 43 Bom 74 A (C N 14) 

— CHOTANAGPUR ENCUMBERED ES- 

TATES ACT (6 of 1876) 

S. 12A(l)(a) and (3) — Khorposh grant 

is alienation of property within meaning of 
S. 12A(l)(a) — Such grant is void xmder 
S. 12 A (3) if it is made vdthout previous 
sanction of Commissioner; Decision of Misra 
J. in Compensation Appeal No. 1 of 1964 
(Pat) Reversed Pat 48 A (C N 14) 


DEED 

■ Construction — Will — Construction ■ — 

Principles of — See Income Tax Act (1922) 
S. 42(1) Cal 71 (C N 14) 

DEFENCE SERVICES OFFICERS PROVI- 
DENT FUND RULES 

R. 9 (viii) — Subscriber can dispose of 

provident fund by will — See Provident 
Funds Act (1925) S. 3 Punj 44 (C N 3) 

DIVORCE ACT (4 of 1869) 

S. 10 — Marriage contravening Sec- 
tion 2 (3) of Special Marriage Act — Not 
void but voidable — See Special Marriage 
Act (1872) S. 2 Andh Pra 62 B (C N 23) 

EDUCATION 

—ORISSA EDUCATION CODE 

■ Article 41 — Code has no statutory 

force — Articles are mere administrative 
instructions — Dissolution of Managing 
Committee of School — Not valid — Can 
be ignored by Committee — Newly consti- 
tuted Managing Committee cannot claim 
any rights on the basis of the order of dis- 
solution Orissa 30 B (C N 14) 


ELECTRICITY ACT (9 of 1910) - 
S. 3 — No provision in contract for sup- 
ply of energy for revision of rates — Agree- 
ment is in conflict with Sch. VI, cl. 1 of 
Electricity Supply Act — Company can re- 
vise rates unilaterally — See Electricity 
(Supply) Act (1948) S. 57 Gu.i 40 (C N 8) 

ELECTRICITY (SUPPLY) ACT (54 of 1948) 

: S. 57 and Sch. VI, Cl. 1 — Electricity 

Act (1910), S. 3 — Agreement for supply of 
energy — No provision for revision of rates 
during period of contract — Agreement is 


ELECTRICITY (SUPPLY) ACT (contd.) 
in conflict with Sch. VI. Cl. 1 — Company 
can revise rates unilaterally. AIR 1955 Bom 
182, held overruled in AIR 1964 SC 1598 

Guj 40 (C N 8) 

Sch. VI Cl. 1 — Agreement for supply 

of energy — No provision for revision of 
rates during the period of contract — 
Agreement is in conflict with Sch. "W, Cl. 1 
— See Electricity (Supply) Act (1948) S. 57 

Gui 40 (C N 8) 

ESSENTIAL COMMODITIES ACT (10 of 
1955) 

S. 3 (2) (f) — Kerala Rice and Paddy 

Levy Oi'der 1966 is constitutional — See 
Kerala Rice Paddy (Procurement by Levy) 
Order (1966) Ker 38 G (C N 13) (FB) 

S. 3 (2) (f) — S. 3 is not invalid be- 
cause it did not contain legislated guidance 
as to the scope and ambit of Govt’s powers 
to make Orders under it 

Ker 38 I (C N 13) (FB) 

S. 3 (2) (f) — "Person holding the 

stock’’ does not mean that he should have 
both possession and title — Two-fold idea 
cannot be imported in definition of "culti- 
vator’’ in Cl. 2 (b) of Kerala Rice and 
Paddy (Procurement by Levy) Order (1966) 
Ker 38 j (C N 13) (FB) 

Ss. 3 (2) (f) and 3 (3c) — Kerala Rice 

and Paddy (Procurement by Levy) Order 
(1966), because it deals with cultivators only 
has not travelled beyond the Act 

Ker 38 K (C N 13) (FB) 

S. 3 (2) (f) — "Stock of foodgrains’’ does 

not mean stock for sale — Kerala Rice and 
Paddy (Procurement by Levy) Order U966) 
is not ultra vires because it directs pro- 
curement as soon as paddy is harvested and 
before requirements of produce are ascer- 
tained Ker 38 L (C N 13) (FB) 

S. 3 (2) (f) — "Person holding stock” 

does not postulate holding in quantities in 
excess of one’s requirement — Kerala Rice 
and Paddy (Procurement by Levy) Order 
(1966), is not ultra vires 

Ker 38 M (C N 13) (FB) 

S. 3 (2) (f) — Power of Officers to order 

stock-holder to sell specified quantity with- 
out inquiry as to stock in his possession 
under Cl. (4) of Kerala Paddy & Rice Dec- 
laration of Stocks Order 1966 is not arbi- 
trary — See Kerala Paddy and Rice (Dec- 
laration and Requisitioning of Stocks) Order 
(1966), Cl. (4) Ker 38 Q (C N 13) (FB) 


S. 3 (2) (f) — Classification of stoclc- 

holders under Cl. (4) of Kerala Paddy and 
Rice Declaration of Stocks Order, 1966, is 
not unreasonable ■ — See Kerala Paddy and 
Rice (Declaration and Requisitioning of 
Stocks) Order (1966), Cl. 4 

Ker 38 R (C N 13) (FB) 


S. 3 (3) and (3B) Cl. 7 of Kerala Rice 

and Paddy (Procurement by Levy) Order 
1966, does not violate Art. 31 (2) of the 
Constitution — See Kerala Rice and Paddy 
(Procurement by Levy) Order (1966) ^ 

' Ker 38 D (C N 13 (FB) 


16 


SUBJECT INDEX, A. I. R. 1969 FEBRUARY 


ESSENTIAL COMMODITIES ACT (conld.) 

S. 3 {3B) — Kerala Rico and Paddy 

Levy Order 1966 does not transgress limits 
of delegation conceded to the State — See 
Kerala Rice and Paddy (Procurement by 
Lew) Order (1966), S. 7 

Ker 38 E (C N 13) (FB) 

S. 3 (3B) — Kerala Rice and Paddy 

Lew Order 1966 does not ignore direction 
in the section — See Kerala Rice and Paddy 
(Procurement by Lew) Order (1966), Cl. 7 
Ker 38 F (C N 13) (FB) 
S. 3 (C) — Laving of Order before Par- 
liament is not condition precedent for vali- 
dity of Order — Kerala Rice and Paddy 
(Procurement by Lew) Order (19GG) is not 
invalid Ker 38 H (C N 13) (FB) 

S. 7 — Writ of prohibition — When 

issues — See Constitution of India. Art. 226 
Andh Pra 59 A (C N 22) 

S. 7 — Storing of foodgrains by dealer 

— Prosecution — Proof — Burden — Limit- 
ed presumption — See Maharashtra Food 
Grain Dealers Licensing Order (1963), Cl. 3 
(2) Bom 71 (C N 12) 

S. 7 (1) (a) (1) — Breach of condition 

of licence — • Prosecution — Proof — Bur- 
den — See Maharashtra Food Grains Dea- 
lers Licensing Order (1963), Cl. 3 

Bom 70 (C N 11) 
EVIDENCE ACT (1 ol 1872) 

S. 1 — 'Evidence' in the context of 
S. 146 (1) Cr. P. C. includes affidavit — See 
Criminal P. C. (1898). S. 146 

All 82 A (C N 16) 
—— -S. 3 •— Conviction based on circum- 
stantial evidence — Validity — See Penal 
Code (I860). S. 148 Orissa 23 A (C N 12) 
S. 13 — Question Is to whether appli- 
cant's mark is identical or deceptively simi- 
lar to trade mark of opponent — Judg- 
ments in other cases — Admissibility of in 
evidence — See Trade and Merchandise 
Marks Act (1958), S. 12 (1) 

Cal 80 D (C N 15) 
S. 25 — Statements made before Cus- 
toms officials — Not hit by S. 25 

Rai 48 C (C N II) 
— — S. 32 (3) — Statement of person that 
he is separated from joint family — Pro- 
bative value. Orissa 18 D (C N 10) 

— S. 43 — Question whether trade-mark 
is identical or deceptively similar to trade 
mark of opponent — Opponent citing judg- 
ments in which parties, facts and trade 
marks were entirely different — - Such judg- 
ements or facts cannot be used against ap- 
plicant — See Trade and Merchandise Marks 
Act (1958). S. 12 (1) Cal 80 D (C N 15) 

S. 45 — Opinion of expert — Expert 

should put before Court all the materials 
which induce him to come to the conclu- 
sion. so that Court, although not an expert, 
may form its own judgment on those mate- 
rials Gui 48 C (C N 10) 

S. 52 — Lease or Licence — • Absence of 
document — Surrounding circumstances and 
, intention of parties to be considered — See 


EVIDENCE ACT (contd.) 

Transfer of Property Act (1882). S. 105 

Ker 34 (C N 11) 

S. 54 — Bad character of accused — 

Relevance of in criminal proceedings — Sec 
Criminal P. C. (1898), S. 342 

All 61 C (C N 10) 

S. 80 — Conviction based on statement 

made under S. 171-A — Recording of state- 
ment in English — Failure to interpret it 
to illiterate accused — Conviction impro- 
per — See Sea Customs Act (1878), S. 171-A 
Raj 48 A (C N 11) 
Ss. 101 to 104 — Inadequacy of com- 
pensation awarded for acquisition — Onus 
of proof is on claimant for higher compen- 
sation — See Land Acquisition Act (1894), 
S. 11 Madh Pra 28 A (C N 10) 

S. 105 — Grave and sudden provocation 

— Burden of proof — See Penal Code 
(1860). S. 300 Exception 1 

All 61 A (C N 10) 
S. Ill — Gift by a person to his coun- 
sel's wife — Validity — Proof of spontan- 
eity eliminates proof of independent legal 
advice — See T. P. Act (1882). S. 122 

Cal 111 (C N 21) 

S. 112 — Hindu wife converting to 

Islam — Marriage does not stand auto- 
matically dissolved — Marriage with Mus- 
lim — Legitimacy of child born of that tie — 
Presumption — See Mahomedan Law 

All 75 (C N 14) 
— — S. 114 — Charge of second marriage 
during subsistence of first one — Prior mar- 
riage must be proved to have been duly 
solemnised — There is presumption in 
favour of validity of marriage — See Hindu 
Marriage Act (1955) S. 17 

Cal 55 B (C N 10) 
— — S. 114 — Service of notice of ejectment 

— Service by registered post — Returned 

with remark 'left’ — Service held bad — 
Personal service was also bad — Presump- 
tion available for service under certificate 
of posting should not be given effect to, in 
the context — See Transfer of Property 
Act S. lUJ Car lira B (C N m 

S. 116 — Tenant denying title of land- 
lord — Permissible limits — If denial is in 
permissible limits, estoppel cannot be ap- 
plied to tenant — Penalty of forfeiture 
when applies — See T. P. Act (1882), S. 
Ill (g) Madh Pra 32 D (C N 11) 

S. 120 — Gift by a person to his coun- 
sel’s wife — Validity — See T. P. Act 
(1882). S. 122 Cal 111 (C N 21) 

GENERAL CLAUSES ACT (10 of 1897) 

S. 3 (42) — Word "person" — Managing 

Committee of School is a "person" — Appli- 
cation under Art. 226 can be filed by the 
Managing Committee claiming fundamental 
right to property — See Constitution of 
India. Art. 226 Orissa 30 A (C N 14) 

S. 6 — Implied repeal — See Civil P. C. 

(1908), Preamble Goa 30 B (C N 4) 

S. 24 — U. P. Home Guards Adhinivam 

(29 of 1963) S. 15 — Appointment made 
under executive orders in force prior to 
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GENERAL CLAUSES ACT (contd.) 
coming into force of Adhiniyam — Appoint- 
ment cannot be deemed to have been made 
under the Adhiniyam by virtue of S. 24 of 
General Clauses Act All 88 A (C N 17) 

GUARDIANS AND WARDS ACT (8 of 1890) 
S. 17 — Custody of minor child — Pro- 
per remedy — Nature of riRht — Conside- 
rations — See Constitution of India, Art. 
22G Madh Pra 23 A (C N 8) 

HIGH COURT RULES AND ORDERS 

—BOMBAY HIGH COURT ORIGINAL 
SIDE RULES 

■ R. 104 • — Date of institution of suit — 

Question of fact — See Civil P. C. (1908). 
Ss. 100-101 Bom 40 B (C N C) 

R. 105 ■ — Date of institution of suit — 

Question of fact — See Civil P. C. (1908), 
Ss. 100-101 Bom 40 B (C N 6) 

—MADHYA PRADESH HIGH COURT 
RULES AND ORDERS (CRIMINAL) 

R. 558 — Scope of, indicated — See 

Criminal Procedure Code (5 of 1898), S. 544 
Madh Pra 20 C (C N 7) 
—MYSORE HIGH COURT RULES (1959) 

Ch. Ill, R. 7 — Reference to Division 

Bench — When competent 

Mys 41 D (C N 9) 

—RAJASTHAN HIGH COURT RULES 

R. 382 — Writ proceedings are civil 

proceedings — Even though provisions of 
Civil P. C. may not directly apply to them, 
such of the provisions as are not in conflict 
with Raiastahn High Court Rules can ap- 
ply — Provisions of O. 9, R. 9 can be ap- 
plied — See Constitution of India, Art. 226 

Raj 41 (C N 10) 


HINDU LAW 

^Adoption — Rights of adopted son — 

Person making a will as a sole survivor — 
Son adopted by his widow — Adopted son 
takes properties of his father subject to dis- 
positions made by the adoptive father by 
his will When there is adoption in testa- 
tor’s lifetime, the testator cannot bind the 
adopted son by disposing property by 
will Mys G4 C (C N 15) 

■ Adoption — Widow adopting child — 

Sole survivor’s rights during his life, not 
curtailed by possibility of his wife adopt- 
ing a son after his death — Doctrine ' of 
"relation-back” not applicable to disposi- 
tions made during lifetime of sole survi- 
vor — Rights of adopted son, explained ' 

Mys 64 B (C N 15) 

; — Joint family — Widow — Partition of 
joint family property — Share oI_ a mern- 
ber continues to be interest in joint fami- 
ly property -r- Death of such member — 
Extent of widow’s interest — See Hindu 
Women’s Rights to Property Act (1937) (as 
amended in 1938), S. 3 Bom 77 (C N 15) 
(February) 19G9 Indexes/2 
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HINDU LAW (contd.) 

Joint family property — Alienation — 

Sale of joint family property by coparcener 
— Title Orissa 18 A (C N 10) 

^Marriage — Ceremonies — Ceremony 

known as 'Kushandika’ is associated with 
'nuptial homa’ and performance of Sanskar 

Cal 55 D (C N 10) 
Partition — Widow — Interest of co- 
parcener — Death of coparcener — Extent 
of widow’s interest — See Hindu Women’s 
Rights to Properly Act (1937) (as amended 
in 1938), S. 3 Bom 77 (C N 15) 

Succession — Widow of coparcener — 

Extent of her interest — See Hindu 
Women’s Rights to Property Act (1937) (as 
amended in 1938), S. 3 Bom 77 (C N 15) 

Widow — Adoption — See Tenancy 

Laws — Oudh Estates Act (18G9), S. 22 (7) 

SC 135 B (C N 28) 

Widow — Interest of a member in joint 

family property — Death of member — Ex- 
tent of widow's interest — See Hindu 
Women’s Rights to Property Act (1937) (as 
amended in 1938), S, 3 Bom 77 (C N 15) 
HINDU MARRIAGE ACT (25 of 1955) 

Ss. 5 (ii), 10 (1) (e). 11, 12. 13 (1) (iii) — 

Scope Guj 48 (C N 10) 

S. 7 — Validity of marriage — Deter- 
mination of — Expression 'customary rites 
and ceremonies’ — Meaning — It means 
sastric ceremonies customarily followed in 
caste or community to which party belongs 

Cal 55 C (C N 10) 

S. 10 (1) (e) — Scope — See Hindu 

Marriage Act (1955), S, 5 (ii) 

Guj 48 A (C N 10) 

S. 11 — Scope — See Hindu Marriage 

Act (1955), S. 5 (ii) Guj 48 A (C N 10) 

S, 12 — Scope — See Hindu Marriage 

Act (1955), S. 5 (ii) Guj 48 A (C N 10) 

S. 13 — 'Incurably unsound mind’ — 

What is Guj 48 B (C N 10) 

S. 13 (1) (iii) — Scope — See Hindu 

Marriage Act (1955), S. 5 (ii) 

Guj 48 A (C N 10) 


S. 17 — Penal Code (1860), S. 494 — 

Applicability — There must be subsequent 
marriage during lifetime of spouse from 
stand-point that prior marriage was duly 
solemnised — Essential ingredient to prove 
charge under S. 494 — Presumption in 
favour of validity of marriage 

Cal 55 B (C N 10) 


HINDU MINORITY AND GUARDIAN- 
SHIP ACT (32 of 1956) 

S. 6 — Custody of minor child — Pro- 


per remedy — Writ of habeas corpus — 
When can be issued — See Constitution of 
India. Art. 226 Madh Pra 23 A (C N 8) 

S. 8 — Joint interest of minor in farnilv 

properly — Manager disposing it of for be- 
nefit of minor or family need — S. 8 doe." 
not apply to such transaction 

MoHh Prn 32 A fC N lU 


HINDU SUCCESSION ACT (30 of 1956) 

S 6 — Proviso and Explanation I 

Suit by Karta of Mitakshara joint famv' 





18 


SUBJECT INDEX. A. I. R. 1969 FEBRUARY 


HINDU SUCCESSION ACT (conld.) 

— Death of minor coparcener during pen* 
dencv of suit — Failure to implead Ws 
only heir — Suit abates as a whole — See 
Civil P. C. {1908), O. 22. R. 3 

Cal 69 (C N 13) 


HINDU WOMEN’S RIGHTS TO PROPER- 
TY ACT (18 of 1927) 

S. 3 (as amended in 1938) — Scope — 

Partition of joint Hindu family property — 
Share of a member continues to be interest 
in joint family property — Death of such 
member — Extent of widow’s interest — 
Such interest will be according as whether 
she is sole claimant or there are other joint 
coparceners having a right with her — Liv- 
ing separated coparceners are excluded — 
(Hindu Law — Joint family) — (Hindu Law 
— Partition) — (Hindu Law — Widow) — 
(Hindu Law — Succession) 

Bom 77 (C N 15) 
HOUSES AND RENTS 
—BOMBAY RENTS. HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 
(57 of 1947) 


- — S, 15 (2) (as added in 1959) — Scope 
—Word 'tenant' includes a lawful sub-te- 
nant — A sub-tenant of a contractual sub- 
tenant can claim protection of sub-section 
(2) of S. 15 Bom 49 B (C N 7) 

— C. P. St BERAR LETTING OF HOUSES 
AND RENT CONTROL ORDER (1949) 
——Cl. 13 — Suit for eviction filed in 1958 
when Control Order (1949) was in force — 
During pendency of suit Act 23 of 1955 
came to be applied to Jabalpur region in 
1959 — Suit filed without permission ot 
Rent Controller held maintainable — Land- 
lord at the most would liable for prosecu- 
tion under Cl. 13 of the Control Order — 
See Houses and Rents — M. P. Accommo- 
dation Control Act (23 of 1955), S. II 

Madh Pra 32 B (C N 11) 
— M. P. ACCOMMODATION CONTROL 
ACT (23 of 1955) 

S. 4 (f) — T. P. Act (1882), S. 11 (g) 

— Determination of lease — Second clause 
of S. Ill (g) T. P. Act in conflict with S. 4(0 

— S, 4 (f) stands and second clause of S. ill 
fg) stands abrogated after 1-1-1959 

Madh Pra 32 C (C N 11) 

S. 11 — C. P. & Berar Letting of 

Houses and Rent Control Order (1949), Cl. 
13 — Suit for eviction filed in 1958 when 
Control Order (1949) was in force — Du- 
ring pendency of suit Act 23 of 1955 came 
to be applied to Jabalpur region in 1959 — 
Suit filed without permission of Rent Con- 
troller held maintainable — Landlord at the 
most would be liable for prosecution under 
Cl. 13 of the Control Order 

Madh Pra 32 B (C N ID 
—WEST BENGAL PREMISES TENANCY 


ACT (12 of 1956) 

S. 4 — Conditions for valid deposit — 

See Houses and Rents — West Bengal Pre- 
mises Tenancy Act (1956). S. 21 (1) 

Cal 104 B (C N 19) 


—HOUSES AND RENTS — W. B. PREMI- 
SES TENANCY ACT (contd.) 

Ss. 21 (1) & 4 — Scope and applicabilitv 

— Conditions for valid deposit 

Cal 104 B (C N 19) 

S. 21 — Scope — Powers of Deputy 

Registrar — See Houses and Rents — West 
Bengal Premises Tenancy Act (12 of 1956), 
S. 26 (2). (4) Cal 104 A (C N 191 

Ss. 26(2), (4) and 21 — Scope — Powers 

of Deputy Registrar — Neither the Control- 
ler nor the Deputy Registrar can correci 
the rent challans Cal 104 A (C N 19) 

—WEST BENGAL PREMISES TENANCY 
(AMENDMENT) ACT (4 of 1968) 

S. 1 (2) — Date of commencement oi 

the Act for purposes of S. 17B — See 
Houses and Rents — West Bengal Premises 
Tenancy (Amendment) Act (4 of 1968), Sec- 
tion J7-B (]) CaJ 67 (C N 12) 

Ss. 17-B(1). 1(2) — Date of commence- 
ment of Act for purposes of S. 17B (1) — 
Date is March 26. 1968 Cal 67 (C N 12) 


INCOME TAX ACT (11 of 1922) 

— Pre — Interpretation of — Fiscal Statu- 
tes — Principles of construction — See In- 
come Tax Act (1922). S. 42(1) 

Cal 71 (C N M) 
S. 10{2)(vi) — Income Tax Rules (1922), 

R. 8 Prov. 2 — (Note under Item III) — 

Depreciation — Seasonal factories working 
triple shifts — Provision of extra shift dep- 
reciation is not applicable to seasonal fac- 
tories Cal 92 A (C N 17) 

S. 10 (2) (XV) — Capital expenditure 

should bring enduring benefit — Contribu- 
tion for building road — Contributions 
given by Sugar Mills and cane growers — 
^ad built would be an enduring benefit to 
the assessee Mill — Contribution by assesses 
Mill held capital expenditure and not de- 
ductible under S. 10 (2) (xv) 

Cal 92 B (C N 17) 
S. 42 (1) — "Money in cash or in kind" 

— 'Money in kind' does not mean any and 
every article into which the money had 
been converted. (Interpretation of Statutes 

— Fiscal Statutes) — (Civil P. C. (1908), 
Preamble — Interpretation of Statutes) — 
(Income-tax Act (1922), Preamble — Inter- 
pretation of fiscal Statutes) — Court-fees 
Act (1870) Preamble — Interpretation of 
fiscal Statutes) — (Words and Phrases — 
"Money in kind") — (Succession Act (1925) 

S. 74 — (Will — Construction — Principles 
of construction of fiscal Statutes) 

Cal 71 (C N 14) 
INCOME TAX RULES (1922) 

R. 8. Prov. 2 — Provision as to depre- 
ciation for extra-shift — Not applicable to 
seasonal factories — See Income Tax Act 
(1922), S. 10 (2) (vi) Cal 92 A (C N 17) 
INDUSTRIAL DISPUTES ACT (14 of 1947) 

-S. 2 (q) — Dismissed workmen stavine 

on premises refusing to leave them — H 
does not amount to stay-in-strike but is an 
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INDUSTRIAL DISPUTES ACT (contd.) 
offence of criminal trespass — See Consti- 
tution of India, Art. 226 Mys 51 (C N 12) 

S. 25 — Dismissed workmen staying on 

premises and refusing to leave them — It 
is not stay-in-strike — See Constitution of 
India. Art. 226 Mys 51 (C N 12) 

S. 28 — Dismissed workmen staying on 

premises and refusing to leave them — It 
is not stay-in-strike — See Constitution of 
India, Art. 226 Mys 51 (C N 12) 

Sch. 2 Item 5 — Dismissed worker in 

a factory refusing to leave premises — It is 
not stay-in-strike — It is an offence of cri- 
minal trespass — See Constitution of India, 
Art. 226 Mys 51 (C N 12) 

Sch. Ill Item 5 — Retiring Gratuity 

Rules of Tisco company became an implied 
condition of service of all employees of 
Tisco Ltd. — But gratuity cannot be claim- 
ed as of right Pat 53 B (C N 15) 

Sch. Ill, Item 5 — Precedent — Right of 

employee under retiring Gratuity Rules of 
employer company — Interpretation of rules 
involved — Cases decided under Industrial 
Disputes Act are not a safe guide — See 
Civil P. C. (1908) Preamble 

Pat 53 C (C N 15) 

Sch. Ill Item 5 and S. 15 — Retiring 

gratuity is no longer a gratuitous payment 
but only an earned money — Where rules 
do not enable employee to claim gratuity 
as of right, civil courts cannot enforce such 
claim — Tribunals can do so. (1884) ILR 6 
All 173 & (1884) ILR 6 All 634 & AIR 1924 
Bom 88 & AIR 1943 Bom 453 & AIR 1932 
Pat 311 and AIR 1933 Cal 409, held no 
longer good law Pat 53 D (C N 15) 

INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT (20 of 1946) 


Preamble and S. 7 — Works Standing 

Orders of Tisco Ltd. — Standing Orders al- 
though primarily govern service condition.'! 
of workmen, are not inapplicable to em 
ployees who claim to be governed by them 

Pat 53 A (C N 15) 

S. 7 — Works Standing Orders of Tisco 

Ltd. — Standing Orders although primarily 
govern service conditions of workmen, arc 
not inapplicable to employees who claim 
to be governed by them — See Industrial 
Employment (Standing Orders) Act (1946), 
Preamble Pat 53 A (C N 151 

INTERPRETATION OF STATUTES 


Fiscal Statutes — Principles of con 

struction — See Income Tax Act (1922), 
S. 42 (1) Cal 71 (C N 14) 

^Liberal construction — See Partition 

Act (1893), S. 4 Cal 88 A (C N 16) 


Repeal and supersession — See Kerala 

Rice Paddy (Procurement by Levy) Order 
(1966) Ker 38 G (C N 13) (FB) 


IRON AND STEEL (CONTROL) ORDER, 
195G 

Joint Plant Committee not arnenable to 

writ iurisdiction — (Govt, of India Notinca- 


IRON & STEEL (CONTROL) ORDER 
(contd.) 

tion dt. 29-2-1964 in Gazette of India Ex- 
traordinary dt. 1-3-1964) — Constitution of 
India, Art. 226 — Joint Plant Committee — 
Iron and Steel (Control) Order (1956) — 
Writ does not lie Madh Pra 25 (C N 9) 

JAMMU AND KASHMIR CONSTITUTION 
ACT (1996) 

; Ss. 1 to 8 and 5A and 5B (as amended 

in 2001) — Companies are excluded from 
purview of State subjects — They are not 
permanent residents — Mortgage of immo- 
vable property in their favour is invalid 

J & K 25 B (C N 8) (FB) 
S. 5A — See Jammu & Kashmir Consti- 
tution Act (1996), S. 1 

J & K 25 B (C N 8) (FB) 

S. 5B See J & K Constitution Act 

(1996), S. 1 J & K 25 B (C N 8) (FB) 

S. 6 See J. & K. Constitution Act 

(1996), S. 1 J & K 25 B (C N 8) (FB) 

■ S. 7 — See J. & K. Constitution Acl 

(1996), S. 1 J & K 25 B (C N 8) (FB) 

S. 8 — See J. & K. Constitution Act 

(1996), S. 1 J & K 25 B (C N 8) (FB) 

KERALA HIGH COURT ACT (5 of 1959-66) 

S. 5 (1) — Constitutional validity of 

impugned provision decided as preliminary 
point and case posted for further hearing — 
It is preliminary judgment and appealable 

— Letters Patent (Bom. Cal. & Mad.) Cl. 15 

— Civil P. C. (1908), Ss. 2 (2), 2 (9) 

Ker 38 A (C N 13) (FB) 
KERALA PADDY AND RICE (DECLARA- 
TION AND REQUISITIONING OF 
STOCKS) ORDER (1966) 

• Cl. 3 (1) — Absence of provision to ob- 

lige officer to take excess paddy does not 
result in discrimination — Constitution of 
India, Art. 14. 1968 Ker LT 223, Reversed 

Ker 38 T (C N 13) (FB) 

Cl. (4) — Clause does not give arbitrary 

power to officers to order stock-holder to 
sell specified quantity of paddy without any 
enquiry as to stock in his possession — 
Essential Commodities Act (1955), S. 3 (2) 
(f). 1968 Ker LT 223, Reversed 

Ker 38 Q (C N 13) (FB) 


Cl. 4 — Classification is not unreason- 
able — Essential Commodities Act (1955). 
S. 3 (2) (f) — Constitution of India, Art. 14 
1968 Ker LT 223, Reversed 

Ker 38 R (C N 13) (FB) 


-Cl. 4 — Fixation of compensation for 


rice and paddy requisitioned at controlled 
price is "just equivalent” — Constitution of 
India, Art. 31 (2). 1968 Ker LT 223, Revers- 
ed Ker 38 S (C N 13) (FB) 


KERALA PADDY (MAXIMUM PRICES) 
ORDER (1965) 

^Kerala Rice (Maximum Prices) Order 

(1965) — Maximum Prices fixed under con- 
ditions prevailing in 1965 — Absence of any 
data to show that under the present condi- 
tions in the State the maximum prices fixed 
by the Maximum Prices Orders, 1965, do 
not leave a fair margin of profit over the 
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KERALA PADDY (MAXIMUM PRICES) 
ORDER (contd.) 

cost of production — No material to dec- 
lare the maximum prices now in vogue to 
be unreal and arbitrary — Expression "the 
maximum price specified by the Govern- 
ment for the time being under the Kerala 
Paddy Rice (Maximum Prices) Order 1965" 
indicates categorically that the intention be- 
hind the Maximum Prices Orders is to re- 
vise the price from time to time as condi- 
tions may require — Orders cannot be at- 
tacked on ground that maximum price fixed 
in 1965 remains the same, in view of the 
undertaking by the Govt, that it will be 
checked from year to year 

Ker 38 U (C N 13) (FB) 
KERALA RICE AND PADDY (PROCURE- 
MENT BY LEVY) ORDER (1966) 

Leiy order is ffot'erned ty S. 3 03} of 

Essential Commodities Act and not S. 3 (3) 
of the Act — Essential Commodities Act 
(1955). S. 3 (3) and (3B) 

Ker 38 D (C N 13) (FB) 
——Essential Commodities Act (1955). S. 3 
(2) (f) — Levy Order is constitutional — 
Concurrence of Central Government was 
not necessary — Civil P. C. (1908). Pre- 
amble Interpretation of Statutes — Re- 
peal and supersession 

Ker 38 G fC N 13) (FB) 
^—"Person holding the stock” does not 
mean that he should have both possession 
and title — See Essential Commodities Act 
(1955). S. 3(2)(f) Ker 38 J (C N 13) (FB) 

— -Cl. 2 (b) — "Cultivator" — Definition 
is plain and simple — Does not include 
labourer through whom owner of land does 
the cultivation — "Actually” means "really” 

— Words and Phrases — "Actually” 

Ker 38 B (C N 13) (FB) 
— — Cls. 3, 6. 3-C — Notification under Cl. 
3 is not violative of rule of equal protec- 
tion in Art. 14 of the Constitution — Levy 
is not imrelated to actual yield — Consti- 
tution of India. Art. 14 

Ker 38 N (C N 13) (FB) 

■ Cl. 3 — Classification is not unreason- 

able — Constitution of India. Art. 14 

Ker 38 O (C N 13) (FB) 

Cl. 3-C — Notification under CJ. 3 is 

not violative of Art. 14 of the Constitution 

— See Kerala Rice and Paddy (Procure- 
ment by Levy) Order (1966), Cl. 3 

Ker 38 N (C N 13) (FB) 

— — Cl. 6 — Levy is not unrelated to actual 
yield — See Kerala Rice and Paddy (Pro- 
curement by Levy) Order (1966), Cl. 3 

Ker 38 N (C N 13) (FB) 

Cl. 6 — Discretion of administrative 

officers under, is not unguided and arbi- 
trary — See Kerala Rice and Paddy (Pro- 
curement by Levy) Order (1966). Cl. 13 

Ker 38 P (C N 13) (FB) 

— —C l 7 — Clause does not violate Art. 31 

(2) of the Constitution — Constitution of 
India. Art. 31 (2) — 1968 Ker LT 223. 
Revemed Ker 38 C (C N 13) (FB) 


KERALA RICE & PADDY (PROCURE- 
MENT BY LEVY) ORDER (contd.) 

Cl. 7 — Essential Commodities Act 

(1955). S. 3 (SB) — Levy Order does not 
transgress limits of delegation conceded to 
State — The Order contains specification of 
price — Constitution of India, Art. 31 (2) 

— 1968 Ker LT 223, Reversed 

Ker 38 E (C N 13) (FB) 

Cl, 7 — The order does not ignore 

direction in S. 3 (3B) of the Essential Clom- 
modities Act, that cultivator is to be given 
price specified in the Order having regard 
to the price "likely to prevail during the 
post-harvest period" — Essential Commodi- 
ties Act (1955). S. 3 (3B). 1968 Ker LT 223. 
Reversed Ker 38 F (C N 13) (FB) 

Cl. 11 — Discretion of administrative 

officers under Cl. 6 is not unguided or arbi- 
trary — See Kerala Rice and Paddy (Pro- 
curement by Lew) Order (1966), Cl. 13 

Ker 38 P (C N 13) (FB) 

Cls. 13. 6. 11 — Clause does not give 

Govt unbridled power and is not arbitrary 

— Discretion of administrative officers 
under Cl. 6 is not unguided and arbitrary — 
Constitution of India. Art 14 

Ker 38 P (C N 13) (FB) 
KERALA BICE (MAXIMUM PRICES) 
ORDER (1965) 

—Intention behind the Order is to revise 
the prices from time to time as conditions 
may require — See Kerala Paddy (Maxi- 
mum Prices) Order (1965) 

Ker 38 U (C N 13) (FB) 
KHADI VILLAGE INDUSTRIES COMflllS- 
SION ACT (61 of 1956) 

— Ss, 15. 19 — Constitution of India, Arts. 
14. 19 — Granting rebate to some and not 
to others, or giving rebate on one type of 
goods is not discrimination 

Mys 47 (C N 10) 

S. 19 — Granting rebate to some and 

not to others or giving rebate on one type 
of goods — Not discrimination — See Khadi 
Village Industries Commission Act (1956), 
S. 15 Mys 47 (C N 10) 

LAND ACQUISITION ACT (1 of 1894) 

^S. 4 — Notification under mentioning 

that objection to acquisition could be filed 
within 30 days before L. A. Collector — 
Notification held to be not bad in law — 
See Land Acquisition Act (1894), S. 6 

Punj 62 (C N 12) 

S. 5A — Validity of notification under 

S. C — Cannot be challenged on ground 
that no opportunity for filing objections 
under S. 5A was given — See Land Acqui- 
sition Act (1894). S. 6 Pun] 62 (C N 12) 

Ss. 0. 5-A. 4 and 17 (1) -7-; Proceedings 

for acquisition of land — Notification under 
S. 4 mentioning that objection to acquisi- 
tion could be filed vdthin 30 days before 
Land Acquisition Collector — Notification 
under Ss. 6 and 17(1) -— Notification held to 
be not bad in law Punj 62 (C N 12) 

Ss. 9, 13. 25 (1) — Claim for compen- 
sation in pursuance of notice under S. 9 ■ — 
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LAND ACQUISITION ACT (contd.) 

Award in excess of claim is wrong 

Madh Pra 28 C (C N 10) 

Ss. 9 (1). 15. 16, 18, 23(1)— Reference 

under S. 18 — Claimant in pursuance of 
notice issued under S. 9 filing claim state- 
ment on 20-8-1959 — Plantain plants plant- 
ed on land under acquisition after 20-8- 
1959 — Award given on 10-11-1959 and 
possession taken on 5-12-1959 — Plantain 
plants standing on land at the time — 
Held under S. 23 Court was bound to take 
into consideration damages sustained by 
claimant by reason of taking standing crops 
on land under acquisition at time of Col- 
lector’s taking possession — Claimant could 
agitate this question in court in reference 
under S. 18 Gui 34 A (C N 7) 

• Ss. 11 and 12 — Award under ■ — Claim 

for enhanced compensation — Onus to prove 
inadequacy of award is on claimant 

Madh Pra 20 A (C N 10) 
S._12 — Claim for enhancement of com- 
pensation awarded — Onus of proof of inad- 
equacy of award on claimant — See Land 
Acquisition Act (1894), S. 11 

Madh Pra 28 A (C N 10) 

• S. 13 — Award in excess of claim is 

wrong — See Land Acquisition Act (1894). 
S. 9 Madh Pra 28 C (C N 10) 

— S. 15 — Reference under S. 18 — Ques- 
tion that can be agitated in — See Land 
Acquisition Act (1 of 1894) S. 9 (1) 

Guj 34 A (C N 7) 
— ; — Ss. 15, 23. 24 — Scope — S. 23 deals 
with matters to be considered by Court in 
determining compensation — Court is ob- 
liged to take them into consideration — Col- 
lector has in view of S. 15 only to take 
guidance from Ss. 23 and 24 in determin- 
ing compensation; (1955) 57 Bom LR 934 
(938). Dissent, from Guj 34 B (C N 7) 
S. 16 — Reference under S. 18 — Ques- 
tion that can be agitated- in — See Land Ac- 
quisition Act (1 of 1894) S. 9 (1) 

Gui 34 A (C N 7) 

■ S. 16 — Scope Gui 34 C (C N 7) 

S. 17 (1) — Notification under Ss. 6 and 

17(1) — Notification held not bad in law — 
See Land Acquisition Act (1894), S. 6 

Puni 62 (C N 12) 
S. 18 — Reference under — Compen- 
sation for plantain plants planted after ser- 
vice of notice under S. 9 — Claimant would 
agitate this question in Court in reference 
under S. 18 — See Land Acquisition Act (1 
of 1894) S. 9 (1) Guj 34 A (C N 7) 

• Ss. 23, 26 and 34 — Andhra Pradesh 

Court Fees and Suits Valuation Act (1956), 
S. 48 — Civil P. C. (1908), S. 2 (2) and (9) 
— Interest is not part of compensation 

Andh Pra 55 B (C N 21) (FB) 

S. 23 — Collector has in view of S. 15 

only to take guidance from Ss. 23 and 24 
in determining the compensation — See Land 
Acquisition Act (1 of 1894) S. 15 

Gui 34 B (C N 7) 

S. 23 — Agricultural land, acquisition 

of _ Claim for valuation as building site 


LAND ACQUISITION ACT (contd.) 

— Absence of evidence to prove such poten- 
tiality of land — Valuation as building site 
cannot be made Madh Pra 28 D (C N 10) 

S. 23(1) — Compensation for plantain 

plants planted after issue of notice under 
S. 9 — See Land Acquisition Act (1 of 1894), 
S. 9 (1) Guj 34 A (C N 7) 

•; S. 23 (1) — Criterion for compensation 

is the damage and not the market value — 
Actual loss to owner by depriving him of 
harvest, is the basis, and not price of unripe 
crops Guj 34 D (C N 7) 

S. 24 — Collector has in \dew of S. 15 

only to take guidance from Ss. 23 and 24 in 
determining compensation — See Land Ac- 
quisition Act (1 of 1894) S. 15 

Guj 34 B (C N 7) 

S. 25(1) — Award in excess of claim is 

wrong — See Land Acquisition Act (1894), 
S. 9 Madh Pra 28 C (C N 10) 

S. 26 — Interest is not part of compen- 
sation ■ — See Land Acquisition Act (1894), 
S. 23 Andh Pra 55 B (C N 21) (FB) 

S. 34 — Cross objections for interest 

payable under — No court fee payable on 
them — See Court Fees and Suits Valua- 
tions — Andhra Pradesh Court Fees and 
Suits Valuation Act (1956), S. 48 

Andh Pra 55 A (C N 21) (FB) 


S. 34 • — Interest is not part of compen- 
sation — See Land Acquisition Act (1894), 
S. 23 Andh Pra 55 B (C N 21) (FB) 

S. 54 — Appeal under — Filing of ap- 
peal by Collector not in State’s name but in 
his own as appellant — Appeal is not incom- 
petent Madh Pra 28 B (C N 10) 

LETTERS PATENT 


(Lah.), Cl. 10 — Order of Single Judge 

convicting appellant for disobedience of 
orders of High Court in civil proceedings — 
Order is appealable Punj 60 A (C N 11) 

(Lah.), Cl. 10 — Parties — ^Appeal against 

order of Single Judge convicting a person 
for contempt of High Court in a case ini- 
tiated on complaint made by private person 
and not by Court on its own motion — 
Court is not made respondent to such ap- 
peal Puni 60 B (C N 11) 

(Bom.), Cl. 15 — Date of institution of 

suit — Question of fact — Binding on party 
in second appeal — See Civil P. C.(1908). 
S. 100 Bom 40 B (C N 6) 

-(Bom., Cal., Mad.), Cl. 15 — Decision on 


preliminary point as to constitutional vali- 
dity of a provision — It is preliminary judg- 
ment and appealable — See Kerala High 
Court Act (1959-66), S. 5 (1) 

Ker 38 A (C N 13) (FB) 
LIMITATION ACT (9 of 1908) 

-Sec. 1 and Arts. 142 and 144 — Appli- 


cability — Act does not apply to disputes 
between members of Garo tribe who are in- 
cluded amongst Scheduled Tribe — Adverse 
possession cannot therefore be aimli^ 

Assam 22 B (C N 6) 

S. 10 — Assigns — Term includes legal 

representatives of assigns — Gift of trust 
property to B by trustee A After d s 
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LIMITATION ACT (1908) (contd.) 
death C. his widow, in possession — Suit by 
other trustees for possession acainst C — 
S. 10 applies All 72 A (C N 13) 

S. 10, Art. 144 — Transfer without con- 
sideration of temple property by trustee — 
S. 10 applies — Transferee cannot hold ad- 
versely to deity All 72 B (C N 13) 

Arts. 142, 144 — Applicability to Garo 

Tribe included among Scheduled Tribe — 
See Limitation Act (1908), S. 1 

Assam 22 B (C N 6) 
Art. 144 — Transfer without considera- 
tion of temple property by trustee — Trans- 
feree cannot hold adversely to deity — See 
Limitation Act (1908), S. 10 

All 72 B (C N 13) 

Sch. I, Art. 182, Cl. 5 — "Application 

made in accordance with law” — Expres- 
sion relates to the application as died and not 
Jjjf* order passed thereon — It must be in 
accordance with law as contemplated by the 
Article — (Civil P. C. (1908), O. 21. Rr. 11 
to 17) Guj 55 B (C N 11) 

Sch. I. Art. 182 (5) — Step-in-aid of exe- 
cution of decree — * Application praying 
issue of notice on the iudgment-debtor 
(Railway) under S. 82 and 0. 21. R. 22 Civil 
P. C. — Issuance of notice accordingly — 
Application held, a step-in-aid towards exe- 
cution of decree — Neither non-appearance 
of the ludgment-debtor nor non-compli- 
ance with R. 12 of 0 21 of Civil P C. held, 
affected the position Guj 55 D (C N 11) 
LIMITATION ACT (36 of 1963) 

—Art. 64 — Equity of redemption — Usu- 
fructuary mortgage — Admission by mort- 
gagor that in default of payment on due 
date, the mortgagee has become absolute 
owner — Title by adverse possession can- 
not be claimed — Further unless both par- 
ties are cognizant of their rights there can 
be no acqiuescence — See Transfer of Pro- 
perty Act (1882). S. 60 Pat 64 B (C N 16) 
^Art. 65 — Equity of redemption — Usu- 
fructuary mortgage — Admission by mort- 
gagor that in default of payment on due 
date, the mortgagee has become absolute 
owner — Title by adverse possession can- 
not be claimed — Further unless both par- 
ties are cognizant of their rights there can 
be no acquiescence — See Transfer of Pro- 
perty Act (1882). S. 60 Pat 64 B (C N 1$) 


LUNACY ACT (4 of 1912) 

Ss. 3(5), 65(2) — Lunatic — Meaning of 

— Distinction between lunacy as understood 
in the Act and mere weakness of intellect 

— Procedure laid down must be strictly 

followed Pat 33 C (C N 12) 

Ss. 18(1), 62 — Omission to give medi- 
cal certificate in Form III of Schedule I — 
Effect Pat 33 D (C N 12) 

S. 62 — Application under — Need not 

be accompanied either by affidavit or medi- 
cal certificate: AIR 1920 All 80, Dissent, 
from Pat 33 B (C N 12) 


LUNACY ACT (contd.) 

S, 62 — Omission to give medical cer- 
tificate as prescribed — Effect — See Lun- 
acy Act (1912), S. 18(1) Pat 33 D (C N 12) 

S. 65(2) — Court must find that alleged 

lunatic is of unsound mind and incapable of 
managing himself and his affairs — High 
Court has power under S. 83 to correct a 
wrong finding under S. 65(2) — See Lun- 
acy Act (1912). S. 3(5) Pat 33 C (C N 12) 

S. 83 — Who can appeal 

Pat 33 A (C N 12) 

S. 83 — Order passed by Court about 

property in hands of manager after death 
of lunatic — Order is appealable under 
S. 83 Pat 33 E (C N 12) 

MADHYA PRADESH ACCOMMODATION 
CONTROL ACT (23 of 1955) 

See under Houses and Rents. 

(MADHYA PRADESH) HIGH COURT 
RULES AND ORDERS (CRIMINAL) 
RULES 

See under High Court Rules and Orders. 
MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT (19 of 
1951) 

— -S. 49 ~ Dismissal of servant of religi- 
ous institution — Dismissal set aside by Dy. 
Commissioner — Trustee not complying with 
the order — Declaration that dismissal is 
void can be granted by Civil Court — See 
Specific Relief Act (1877), S. 42, Proviso 
Ker 36 (C N 12) 
MAHARASHTRA CO-OPERATIVE SOCIE- 
TIES ACT (24 ot im) 

See under Co-operative Societies. 
MAHARASHTRA CO-OPERATIVE SOCIE- 
TIES RULES (1961) 

See under Co-operative Societies. 
MAHARASHTRA FOODGRAINS DEALERS 
LICENSING ORDER, 1963 

Cl. 3 — Breach of condition No. 7A of 

Licence requiring wholesaler who sells 
foodgrains to retailers to maintain regis- 
ter in form D — Before such breach is 
established, prosecution has to prove that 
the wholesaler was in fact selling to retailers 

— Unless it is so established, it is not ob- 

ligatory on the part of dealer to maintain 
register in form D Bom 70 (C N 11) 

—Cl. 3(2) — Presumption under — Sub- 
clause (2) raises a limited presumption as to 
the purpose for which foodgrains are stored 
namely that the stock found with a dealer 
was stored by him for sale — Prosecution 
is rtill required to prove that store of food- 
grains was made for purpose of carrying on 
business of storing for sale 

Bom 71 (C N 12) 

MAHOMEDAN LAW 

—Marriage — Dissolution — Hindu wife 
converting to Islam — Marriage does not 
automatically stand dissolved — Marriage 
with a Mahomedan — Legitimacy of child 

— Evidence Act (1872), S. 112, AIR 1949 

Cal 436 Diss. All 75 (C N 14) 
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MAXIMS 

Leges posteriares priories contrarias 

abrogant — See Civil P. C. (1908), Preamble 

Goa 30 B (C N 4) 

MINERAL CONCESSION RULES (1960) 
R. 37, Explanation 1 (A) — Revision be- 
fore Central Government under after lapse 
of 9 months from the date of original appli- 
cation — Is competent — See Mineral Con- 
cession Rules (1960), R. 54 

Andh Pra 39 A (C N 16) 

■ Rr. 54 and 37, Explanation 1 (A) — Ap- 

plication for transfer of mining lease filed 
on 24-7-1965 — No order passed by State 
Government within 9 months — Applica- 
tion must be deemed to have been refused 
— Revision filed before Central Govern- 
ment under R. 54 after 23-4-1966 i.e., lapse 
of 9 months from the date of original ap- 
plication is competent 

Andh Pra 39 A (C N 16) 
MOTOR VEHICLES ACT (4 of 1939) 

S. 48(3) (xiv) — Question whether issue 

of through tickets can be prohibited under 
Motor Vehicles Act (1939) — Construction of 
S. 48(3) involved — Question is of suffi- 
cient private or public importance to justi- 
fy certificate of fitness for appeal under 
Art. 133(l)(c) of the Constitution — See 
Constitution of India, Art. 133(l)(c) 

Delhi 58 (C N 11) 

Ss. 58 and 61 ■ — Application for rene- 
wal of permit — Death of applicant during 
pendency of application and after date of 
expiry of permit to be renewed — Heir of 
deceased succeeding to possession of vehi- 
cle can continue renewal proceeding and 
get permit transferred to him — (Motor 
Vehicles Rules (Mad) (1940), Rr. 184, 185) 

Mad 55 (C N 10) 

■ S. 61 — Death of applicant pending ap- 

plication for renewal of his permit ■ — Pro- 
ceeding whether abates — See Motor Vehi- 
cles Act (4 of 1939) S. 58 

Mad 55 (C N 10) 
MOTOR VEHICLES RULES (MAD) 1940 

R. 184 — Application for renewal of 

permit — Death of applicant pending appli- 
cation but after date of expiry of permit to 
be renewed — Continuation of application 
by heir — Permissibility — See Motor Vehi- 
cles Act (4 of 1939), S. 58 Mad 55 (C N 10) 

R. 185 — Death of applicant pending 

application for renewal of his permit — 
Heir can continue the renewal proceedings 
and get permit transferred to him — See 
Motor Vehicles Act (4 of 1939), S. 58 

Mad 55 (C N 10) 

MYSORE ABSORPTION OF INSTRUC- 
TORS AND ASSISTANT INSTRUC- 
TORS IN TAILORING RULES (1965) 

R. 2 — Rule does not violate Arts. 14 

and 16 of Constitution — See Constitution 
of India, Art. 14 Mys 59 (C N 13) 

MYSORE HIGH COURT RULES (1959) 

See under High Court Rules and Orders. 


MYSORE POLICE ACT 1963 (4 of 1964) 

S. 55 — Dismissed worker of factory re- 
fusing to leave premises — It is offence of 
criminal trespass — Police can take action 
in the matter — See Constttution of India, 
Art. 226 Mys 51 (C N 12) 

OUDH ESTATES ACT (1 of 1869) 

See under Tenancy Laws. 

PANCHAYATS 

— U. P. KSHETTRA SAMITIS AND ZILA 
PARISHADS ADHINIYAM (U. P. ACT 33 
of 1961) 

— ; — Ss. 13, 26 — Election of Adhyaksha of 
Zila Parishad — Act mentioning qualifica- 
tions and disqualifications of being Adhyak- 
sha — Person elected not qualified — Ag- 
grieved person can present petition raising 
the question even though there are no pro- 
visions in the Act for the grounds to be sel 
out in petition seeking to set aside election 
of Adhyaksha All 65 A (C N 11) 

■ S. 13(c) — Person performing duties of 

lionovaiy Magistrate — Sar Panch of Nyaya 
Panchayat is not such a person and is not 
disqualified from being elected as Adhya- 
ksha of Zila Parishads — Criminal P. C 
(1898), Ss. 12 and 14 — U. P. General Clau- 
ses Act (1 of 1904), S. 3(32) 

All 65 B (C N 11) 

S. 13(c) — Nomination paper of one of 

the candidates to the election of Adhyaksha 
of Zila Parishad improperly rejected ■ — This 
is sufficient to invalidate the election of the 
only remaining candidate — The result of 
the election is materially affected — Fact 
that elected candidate belonged to majo- 
rity party is of no avail — Panchayats — 
U. P. Zila Parishads (Election of Adhyaksha 
and Up-Adhyaksha and Settlement of Elec- 
tion Disputes) Rules (1961), R. 13 — Repre- 
sentation of the People Act (1951), S. 100 

All 65 C (C N 11) 

S. 26 — Election of Adhyaksha of Zila 

Parishad — Elected person not qualified — 
Challenge to his election — Grounds for — 
Provision in the Act — ■ See Panchayats — 
U. P. Kshettra Samitis arid Zila Parishads 
Adhiniyam (U. P. Act 33 of 1961), S. 13 

All 65 A (C N 11) 

— U. P. ZILA PARISHADS (ELECTION OF 
ADHYAKSHA AND UP-ADHYAKSHA 
AND SETTLEMENT OF ELECTION DIS- 
PUTES) RULES (1961) 

R, 13 — Improper rejection of nomina- 
tion paper — Effect on election — See 
Panchayats — U. P. Kshettra Samitis and 
Zila Parishads Adhiniyam (U. P. Act 33 of 
1961), S. 13(cl All 65 C (C N 11) 


PARTITION ACT (4 of 1893) 

Ss. 2 and 6 — Partition suit — Power 

of Court to order sale — Sale has to be by 
Public auction — Sale to co-sharers alone 
not warranted. Order of Datta J. D/- 15-6* 
1966 (Cal), Reversed. (1950) 86 Cal LJ 144 
and (1952) 90 Cal LJ 147, Overruled 

•C'al 59 A (C N 11) 
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PARTITION ACT (contd.) 

— — S. 2 — Power of Court to direct sale 
— Conditions essential Cal 59 B (C N 11) 

S. 4 — Scope — Section should be lib^ 

rally construed — Widely in favour of fami- 
ly members and strictly acainst stranger 
purchaser — Section 4 applies not only to 
suit by stranger purchaser hut also to suit 
against him — Civil P. C. (1908), Pre. — 
(Interpretation of Statutes) 

Cal 88 A (C N 16) 
S. 4 — Dwelling house — Question whe- 
ther disputed land ceased to he so — Dis- 
appearance of structures thereon — Proof, 
not conclusive — Non-consideration of ques- 
tion by Courts below — Case remanded in 
.second appeal — AIR 1959 Orissa 173, Diss. 
from — (Civil P. C. (1908), O. 41. R. 25) 

Cal 88 B (C N 16) 


S. 6 — Partition suit — Power of 

Court' fo ortfer safe — She Phrtfffon vtcf 
(1893), S. 2 Cal 59 A (C N 11) 

PENAL CODE (45 of 1860) 

S, 65 — Case tried summarily by com- 
petent Magistrate — Sentence passed — 
Legality — See Criminal P. C. (1898) 
S. 262(2) Gui 02 B (C N 12) 

— S. 71 — Governs assessment of punish- 
ment — Does not Indicate that separate 
punishment cannot be awarded and if it is 
awarded it is illegal — See Penal Code 
(I860), S. 279 Gui 02 A (C N 12) 

— S. 148 — Conviction based on circum- 
stantial evidence — 'Validity — Chain of 
circumstances must be complete — Falsity 
of defence plea would not establish prose- 
cution case Oris.sa 23 A (C N 12) 

—— S. 148 -- Charges under S. 148 I. P. C. 
and S. 27. Arms Act — Acquittal of offence 
under S. 14S — Conviction under S. 27 Arms 
Act cannot be maintained — See Criminal 
P. C. (1898), S. 403 Orissa 23 B (C N 12) 

S. 182 — ‘'Public Servant roncerned” 

— Meaning — See Criminal P. C. (1898). 
S. 195 (l)(a) Andh Pra 41 A (C N 17) 

— — Ss. 279 and 337 and 71 — Offences 
under Ss. 279 and 337 are distinct — Sepa- 
rate conviction for offences can be record- 
ed at same time — Commission of offence 
In same transaction — Section 71 governs 
as.sessment of punishment. AIR 1939 Pal 
388. Diss. from Guj 62 A (C N 12) 

S. 300, Exception 1 — - Murder — 

Grave and sudden provocation — ^Vha* 
amounts to — Burden of proof — Evidence 
Act (1872), S. 105 All 61 A (C N 10) 

S. 302 — Murder — Sentence — Ac- 
cused himself found responsible for giving 
provocation — He chased the woman. ■ 
threw her on ground showered knife blows 
on vital parts of body and virtually butcher- 
ed her to death on soot — Crime being com- 
mitted in a most inhuman and brutal man- 
ner, death penalty awarded to accused, held 
was fully deserved — Accused could not 
daim any lenient consideration 

All 61 B (C N 10) 


PENAL CODE (contd.) 

■ ■ S. 337, — , Offences under Ss. 279 and 
337 are different — See Penal Code (I860), 
S. 279 , Guj 62 A (C N 12' 

S. 417 ' — "Public Servant concerned" 

— Meaning — See Criminal P. C. (1898), 
S. 195 (1) (a) Andh Pra 41 A (C N 17) 

S, 420 — Offence under in respect ol 

lorry — Ownership of lorry in dispute — 
Competency of Criminal Court to decide — 
See Criminal P. C. (1898). S. 517 

Andh Pra 54 (C N 20) 

S. 441 — Act of striking workmen 

amounts to criminal trespass under t'he sec- 
tion — See Criminal Procedure Code (5 oJ 
1898). S. 561A Mad 33 (C N 8) 

S. 441 — Dismissed workmen staving 

on premises and refusing to leave — It is 
offence of criminal trespass — See Constitu- 
tion of India, Art. 226 Mvs 51 (C N 12) 

S. 447 — Dismissed workmen staving 

on premises and refusing to leave — It is 
offence of criminal trespass — See Consti- 
tution of India, Art. 226 Mvs 51 (C N 12) 

S. 471 — Public servant concerned — 

Meaning — See Criminal P. C (1898), S. 195 
(1) (a) Andh Pra 41 A (C N 17) 

S. 494 ~ Applicability — It must be 

shown that subsequent marriage was solem- 
nised upon due performance of essential 
ceremonies whereupon only marriage be- 
comes valid marriage Cal 55 A (C N 10) 
— — S. 494 — Essential ingredient to prove 
charge under section — See Hindu Marriage 
Act (1955). S. 17 Cal 55 B (C N 10) 

PRECEDENT 
— -Obsorvafions 

Andh Pra 55 C (C N 2l)(FB) 
PRESIDENCY SMALL CAUSE COURTS 
ACT (15 of 1882) 

— -S. 41 — "Annual value of rack rent" 

— Meaning — Such value is to be based on 
"rent” and not on licence fees — It means 
only gross rent and not net rent 

* Bom 73 (C N 13) 

PREVENTION OF FOOD ADULTERATION 

ACT (37 of 1954) 

S. 10(7) — Interpretation of — Require- 
ment of presence o! two witnesses is man- 
datory — Exception — Evidence must show 
impossibility in complying with the require- 
ment All 80 (C N 15) 

S. 20 7 - Interpretation — Prosecution 

under the Act — Sanction from authorities 
mentioned in the section, not contemplated 
Raj 39 (C N 9) 
PREVENTIVE DETENTION ACT (4 of 

1950) 

See under Public Safety 
PROVIDENT FUNDS ACT (19 of 1925) 

Ss. 3, 4(1) (c) and 5 (as amended in 

1946) — Defence Services OfRcers — Pro- 
vident Fund Rules, R. 9 (viii) — Subscriber 
ran dispose of provident fund by \vill ~ 
Subscriber appointing his parents as nomi- 
nees and also making a will in favour of 
his father — Held though nomination in 
favour of parents was not valid widow of 
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PROVIDENT FUNDS ACT (contd.) 
subscriber could not claim provident fund 
money either under S. 3 (2) or under the 
relevant rules when there was disposition 
by will in favour of father by the sub- 
scriber: Case law discussed. AIR 1947 Cal 
176 and AIR 1936 Mad 477, held no longer 
good law Puni 44 (C N 8) 

S. 4 (1) (c) — Subscriber can dispose of 

provident fund by will — See Provident 
Funds Act (1925), S. 3 Punj 44 (C N 8) 

S. 5 (as amended in 1946) — Subscriber 

can dispose of provident fund by \vill — See 
Provident Funds Act (1925), S. 3 

Puni 44 (C N 8) 

PUBLIC SAFETY 

—PREVENTIVE DETENTION ACT (4 of 
1950) 

S. 3 (1) (a) — Subjective satisfaction of 

detaining authority subject to certain 
exceptions, is not justiciable — Such satis- 
faction cannot be tested by objective tests — 
Grounds on which order can be struck 
down, stated Delhi 45 A (C N 10) (FB) 

S. 3 (1) fa) and fb) — Provisions have 

to be read independently — S. 3 (1) • (b) 
authorises detention of a foreigner with a 
view to regulate his continued presence in 
India — Provision of S. 3 (1) (b) is not ultra 
vires the legislature and is well within 
Entry 9 List III and Entry 3 List I of 
Seventh Schedule to the Constitution 

Delhi 45 B fC N 10) (FB) 

S. 3 (1) (a) and (b) — Detention order 

«— Validity — Vagueness of some of the 
grounds would render the order invalid 

Delhi 45 C (C N 10) (FB) 

S. 3 (1) (b) — Validity — Provisions do 

not give unlimited power to executive to 
pick and choose any foreigner for being 
subjected to preventive detention — Provi- 
sions do not violate Art. 14 of the Consti- 
tution Delhi 45 D (C N 10) (FB) 


PUNJAB SERVICE INTEGRATION RULES 
(1957) 

See under Civil Services 
RAJASTHAN HIGH COURT RULES 
See under High Court Rules and Orders. 
REPRESENTATION OF THE PEOPLE 
ACT (43 of 1951) 

S. 67A — Object of — See Constitution 

of India. Art. 183 (a) All 56 A (C N 9) 

■ S. 74 — Notification under — Effect of 

— See Constitution of India, Art. 183 (a) 

All 56 A (C N 9) 

Ss. 77 and 123(6) — Corrupt practice — 

Irregularity in maintaining accounts — 
Does not fall under S. 123(6) 

All 88 D (C N 17) 

S. 79 (b) — Candidate — Meaning of 

— First condition is that person must either 
be duly nominated or claiming to be duly 
nominated — Significance of _ holding out 
lies in determining starting time of candi- 
dature and that only if he satisfies the first 
condition Andh Pra 68 B (C N 25) 
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REPRESENTATION OF THE PEOPLE ACT 
(contd.) 

S. 79 (b) — Expression "other candi- 
date” — Meaning of — See Representation 
of the People Act (1951), S. 82 

Andh Pra 68 C (C N 25) 

Ss. 82, 79 (b), 86 and 99 — Expression 

"other candidate” — Meaning of — It in- 
cludes all candidates who come within defi- 
nition of candidate under S. 79 (b) and 
whose names were not included in list of 
contesting candidates prepared under S. 38 

— Such candidates are necessary parties if 
there are allegations of corrupt practice 
against them — If they are not made par- 
ties. petition is to be dismissed in limine 
under S. 86 (1) Andh Pra 68 C (C N 25) 

Ss. 82 (b) and 123 (1) (B) (a) — Scope 

and applicability — Mere allegations of 
corrupt practice are sufficient — Whether 
corrupt practice was committed by candi- 
date in his OUT! interest or as candidate, is 
immaterial Andh Pra 68 A (C N 25) 

S. 82 (b) — Scope and applicability — 

See Representation of the People Act (1951), 
S. 87 Andh Pra 68 D (C N 25) 

S. 86 — Expression "other candidate” 

— Meaning of — See Representation of the 
People Act (1951), S. 82 

Andh Pra 68 C (C N 25) 

S. 86 (1) ■ — Scope and applicability — 

See Representation of the People Act (1951), 
S. 87 Andh Pra 68 D (C N 25) 

Ss. 87. 86 (1) and 82 (b) — Civil P. C. 

(1908), O. 1, Rr. 10 and 13 — Scope and ap- 
plicability — Provisions of Civil P. C. apply 
only when there is no express provision in 
Act and there is no inconsistency with Act 

— Consequences of non-compliance with 

S. 82 (b) are provided in Act — Court can- 
not invoke power under Order 1 to avoid 
these consequences — Assuming that defect 
is removable it should be removed within 
limitation Andh Pra 68 D (C N 25) 

■ S. 99 — Expression 'other candidate” 

— Meaning of — See Representation of the 
People Act (1951), S. 82 

Andh Pra 68 C (C N 25) 
S. 100 — Nomination paper — Impro- 
per rejection — Effect on election — See 
Panchayats — U. P. Kshettra Samitis and 
Zila Parishads Adhiniyam (U. P. Act 33 of 
1961), S. 13 (c) All 65 C (C N 11) 

S. 123 (1) (B) (a) — Scope and appli- 
cability — See Representation of the People 
Act (1951), S. 82 (b) 

Andh Pra 68 A (C N 25) 
S. 123 (6) — Irregularity in maintain- 
ing accounts — Does not fall under S. 123(6) 

— See Representation of the People Acl 

(1951), S. 77 All 88 D (C N 17) 

• S. 157 — Elected persons — Commence- 

ment of terms — Dy. Chairman of Legis- 
lative Council ceasing to be member by 
virtue of his election in 1962 and again be- 
coming member by virtue of election m 
1968 — Notionally there was a break m the 
eve of law — See Constitution of India. 
Art. 183 (a) All 56 A (C N 9) 
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RETIRING GRATUITY RULES OF TISCO 
LTD. 

See under Civil Services. 

SALES TAX 

—CENTRAL SALES TAX ACT (74 oi 1956) 

S. 8(1){4) — Central Sales Tax (Bihar) 

Rules (1957), Hr. 9(2)(a) and 9-B(3>(a> — 
Claim to be taxed at concessional rate — 
Filing of declaration in Form 'C' and certi- 
ficates in Form 'D’ — Rr. 9 (2) (a) and 9-3(3) 
(a) imposing rigid time-limit are ultra vires 
rule-making power of State Government. 
AIR 1963 Mad 125 & AIR 1962 Mad 410. 
Diss. Pat 42 (C N 13) 

-^--S. 8 (2) (2A1 (5) — Scope — Freedom 
of trade, commerce and intercourse — Tax- 
ing law — Hampering flow of trade — 
Sales tax — When has the effect of — Not 
ultra vires Arts. 301 and 303(1) — See Con- 
stitution of India. Art. 301 

S€ 247 iC .V 2S‘} 
CENTRAL SALES TAX (BIHAR) RULES 
(1957) 

R. 9(2)(d) — Claim to be taxed at con- 
cessional rate — Filing of declaration in 
Form 'C’ and certificates in Form 'D’ — 
Rr. 9 (2) (a) and 9-B (3) (a) imposing rigid 
time-limit are ultra vires rule-making power 
of State Government— See Sales Tax-Cen- 
tral Sales Tax Act (1956), S. 8 (1) (4) 

Pat 42 (C N 13) 
— R. 9-B(3)(a} — Claim to be taxed at 
concessional rate — Filing of declaration in 
Form 'C and certificates in Form 'D’ — 
Rr. 9(2)(a)and9-B(3)(a) imposing rigid time- 
limit are ultra vires rule-making power of 
State Government — See Sales Tax — Cen- 
tral Sales Tax Act (1956). S. 8(1>(4) 

Pat 42 (C N 13) 


SEA CUSTOMS ACT (8 of 1878) 

S. 167 (81) — Conviction based on state- 
ment made under S, 171-A — Recording of 
statement in English — Failure to interpret 
it to illiterate accused — Conviction impro- 
per — See Sea Customs Act (1878). S. J71-A 
Raj 48 A (C N 11) 

Ss. 171-A. 167(81) — Evidence Act 

(1872), S. 80 — Conviction based on state- 
ment made under S. 171-A — Recording of 
statement in English — Failure to interpret 
it to illiterate accused — Conviction im- 
proper Hai 48 A (C N 11) 

S. 178-A — Presumption under, when 

can be raised — Neither application for 
issue of search warrant nor search memo 
mentioning possession by accused of smug- 
gled gold — Reasonable belief not proved — 
Presumption cannot be raised 

Raj 48 B (C N 11) 
SPECIAL MARRIAGE ACT (43 of 1954) 

Ss. 2. 17 — Contravention of S. 2, CL 
(3) — Marriage not void but voidable — 
Court has large discretion in such matters 
Under S. 17 — (Divorce Act (1869). S. 10) 
Andh Pra 62 B (C N 23) 

S. 17 — Marriage in contravention of 

S_ 2 (3) — Not void but voidable — See 
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SPECIAL MARRIAGE ACT (confd.) 

Special Marriage Act (1954), S. 2 

Andh Pra 62 B (C N 23) 

^Ss, 24 and 34 (1) fe) — Delay in filing 

petition for declaring marriage null and 
void — Failure of spouse to induce othei 
spouse for divorce — No explanation for 
delay — Individual cannot challenge valid- 
dity of marriage when they like. 

Andh Pra 62 A (C N 23) 

S. 34 (1) (c) — Provision has nothing 

to do with rights of party — Prescribes 
only manner in which Court’s discretion is 
to be exercised Andh Pra 62 C (C N 23) 

S. 34 (1) (e) — Delay in filing petition 

for declaration of marriage null and void 

— Effect — See Special Marriage Acl 
(1954), S. 24 Andh Pra 62 A (C N 23) 
SPECIFIC RELIEF ACT (1 of 1877) 

S. 42. Proviso — Dismissal of servant 

ot rsii^iaas institattan — cam^Usn-ce irr 
trustee, in spite of order of Dy. Commis- 
sioner’s setting aside dismissal — Declara- 
tion that dismissal is void can be granted 
by Civil Court — Proviso not attracted 
merely because second relief of reinstate- 
ment was refused Kcr 36 (C N 12) 

SPECIFIC RELIEF ACT (47 of 1963) 

— Ss. 34 and 37 — Elections to Executive 
Committee of Society — Party acauiescing 
in elections cannot be allowed to challenge 
validity of election Mad 42 B (C N 9) 

S. 37 — Suit against society — Interim 

iniunction — Principles — See Civil P. C 
(1908). O. 39. R. 1 Mad 42 A (C N 9) 
S. 37 — Elections to Executive Com- 
mittee of a Society — Party acquiescing in 
election cannot be allowed to challenge 
them — See Specific Relief Act (1963), S. 34 
Mad 42 B (C N 9} 
STATE LEGISLATION MEMBERS (PRE- 
VENTION OF DISQUALIFICATIONS) 
ACT (U. P. ACT 19 of 1951) 

S. 3 — Person appointed Adjutant 

under executive orders prior to coming into 
force of U. P. Homeguards Act 1963 — 
Holds an "office of profit” under U P. Govt. 

— See Constitution of India, Art 191 

All 88 B (C N 17) 

S. 3 — Panel lawyer of Gaon Sabhas at 

Tehsil H. Q. — Holds an office of profit 
within Art. 191 of the Constitution • — See 
Constitution of India. Art. 191 

All 88 C (C N ir> 
STATE LEGISLATURE MEMBERS (PRE- 
VENTION OP DISQUALIFICATIONS) 
(SECOND) ACT (U. P. ACT 13 of 1952) 

S. 3(2) — Adjutant of Home Guards — 

Person appointed Adjutant under execu- 
tive orders prior to enforcement of U. P. 
Home Guards Act 1963 — Holds an office of 
profit under U. P. Govt. — See Constitution 
of India, Art. 191 All 88 B (C N.17) 

S. 3(2) — Panel Lawyer of Gaon Sa- 

bha — Whether holds an office of profit — 
See Constitution of India, Art. 191 

All 88 C (C N 17) 
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STATES REORGANISATION ACT (37 of 
1956) 

S. 114 — Equation of posts — Decision 

of Govt. — Interference with by High 
Court — See Constitution of India, Art. 226 

Punj 34 D (C N 7) 

S. 115 — Punjab Service Integration 

Rules (1957) — Rules are valid — See Con- 
stitution of India, Art. 309 

Punj 34 B (C N 7) 

S. 115 — Proceedings under — Persons 

making detailed representations — They are 
not as of right entitled to be heard orally 

— See Constitution of India, Art. 226 

Punj 34 C (C N 7) 

S. 115 — Joint Seniority List as result 

of integration — Illegality in — Interfer- 
ence by High Court — Constitution of India. 
Art. 226 Punj 34 E (C N 7) 

S. 115 — Equation of posts — Decision 

of Govt. — Interference by High Court — 
See Constitution of India, Art. 226 

Punj 34 D (C N 7) 

S. 116 — Proceedings under — Persons 

making detailed representations — They are 
not entitled as of right to be heard orally — 
See Constitution of India, Art. 226 

Punj 34 C (C N 7) 

S. 116 — Decision regarding Equation 

of posts — Interference with, by High Court 
^ See Constitution of India, Art. 226 

Punj 34 D (C N 7) 

■ S. 116 — Joint Seniority List as result 

of integration — Illegality in — Interfer- 
ence by High Court — Constitution of 
India, Art. 226 Punj 34 E (C N 7) 

S. 116(1) — Deemed to have been ap- 
pointed — Meaning — (Words and Phrases 

— Deemed to have been appointed) 

Mys 41 A (C N 9) 

S. 129 — Punjab Scvice Integration 

Rules, 1957, are valid — See Constitution 
of India, Art. 309 Punj 34 B (C N 7) 

SUCCESSION ACT (39 of 1925) 

■ S. 2 (h) — Oral will — On death of 

husband, his wife acting on instructions of 
her husband giving away some properties 
to a relation under a deed — Deed men- 
tioning motive of transfer being the wish 
of deceased husband — Wife acting against 
her own interest by giving away property 
which she could alienate for necessity — ■ 
Oral will by deceased husband can be in- 
ferred Mys 64 A (C N 15) 

S. 74 — Will — Construction — Prin- 
ciples of construction of Fiscal Statutes — 
See Income Tax Act (1922), S. 42 (1) 

Cal 71 (C N 14) 

TENANCY LAWS 

—BIHAR LAND REFORMS ACT, 1950 
(BIHAR ACT 30 of 1950) 

Ss. 3. 24-A, 4(a) — Issue of notification 

under S. 3 in respect of Gidhaur Estate — 
Effect on -permanent Malikana payable to 
proprietors of estate — Held_ permanent 
malikana not being an interest in the estate, 
nor an incumbrance on it, did not cease on 
vesting of estate in Government and pro- 
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Tenancy laws — bihar land re- 
forms ACT (contd.) 

Prietor could not claim compensation for 
malikana under S. 24-A SC 164 (C N 30) 

' S. 4 (a) — See Tenancy Laws — Bihar 

Land Reforms Act 1950 (Bihar Act 30 of 
1950), S. 3 SC 164 (C N 30) 

S. 20 — Principles of section not at- 

^acted to case of person in whose favour 
Khorposh grant is made; Decision of Misra, 
J. in Compensation Appeal No. 1 of 1964 
(Pat), Reversed Pat 48 B (C N 14) 

“ S. 24(6) — Section does not apply to 

Case of khorposh grant Pat 48 C (C N 14) 
7 — S. 24A — Issue of notification under 
S. 3 in respect of Gidhaur Estate — Effect 
On permanent Malikana payable to proprie- 
tors of estate — Held permanent malikana 
pot being an interest in the estate, nor an 
ihcumbrance on it, did not cease on vest- 
ihg of estate in Government and proprietor 
Could not claim compensation for Malikana 
Under S. 24A — See Tenancy Laws — Bihar 
Land Reforms Act 1950 (Bihar Act 30 of 
1950), S. 3 SC 164 (C N 30) 

■^BOMBAY TENANCY AND AGRICULTU- 
RAL LANDS ACT (67 of 1948) 

- — Preamble — Inclusion of Bombay Act 
(67 of 1948) under Ninth Schedule — Pro- 
tection under Article 31-B is available only 
tp first part of amended S, 65 (1) and not 
tp latter part — See Constitution of India, 
Article 31B, Ninth Schedule 

SC 168 A (C N 31) 
- — S. 44 — Inclusion of Bombay Act (67 
of 1948) under Ninth Schedule — Protec- 
tion under Article 31B is available only to 
first part of amended S. 65 (1) and not to 
hitter part — See Constitution of India, 
Article 31B, Ninth Schedule 

SC 168 A (C N 31) 
- — S. 61 — Taking over property by State 
Under latter part of S. 65 (1) — Does not 
amount to acquisition or extinguishment or 
modifications of rights under Art. 31A(l)(a) 
— Latter part of S. 65(1) cannot claim pro- 
tection under Art. 31A(l)(a) — See Consti- 
tution of India, Art. 3iA(l)(b) 

SC 168 B (C N 31) 
— — S. 61 — Rules under S. 82, R. 35 — 
Taking over management of property under 
latter part of S. 65(1) — Absence of defi- 
nite time limit under R. 35 for such tak- 
ing over — Latter part of S. 65(1) is ultra 
vires Art. 31A(l)(b) — See Constitution of 
India, Art. 31A(l)(b) SC 168 C (C N 31) 
— — S. 65(1) (as amended by S. 35. of 
Bombay Act 13 of 1956) — Inclusion of 
Bombay Act (67 of 1948) under Ninth Sche- 
dule — Protection under Article 31B is 
available only to first part of amended 
S. 65(1) and not to latter part — • See Con- 
stitution of India, Article 31B, Ninth Sche- 
dule SC 168 A (C N 31) 

— — S. 65 (1) (as amended by S. 35 of 
Bombay Act 13 of 1956) — Taking over 
property by State under latter part of S. 65(1) 

— - Does not amount to acquisition or extin- 
guishment or modifications of rights under 
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TENANCY LAWS — BOMBAY TENANCY 
AND AGRICULTURAL LANDS ACT 
(contd.) 

Art. 31A{l)(a) — Latter part o£ S. 65(11 
cannot claim protection under Art. 31A (1) 
(a) — See Constitution of India. Art. 31A 
(1) (b) SC 168 B (C N 31) 

— —5. 65(1) (as amended by Bombay Act 13 
of 1956) — Rules tmder S. 82, R. 35 — 
Taking over management of property under 
latter part of S. 65(1) — Absence of definite 
time limit under B. 35 for such taking over 

— Latter part of Section 65 (1) is ultra 
vires Article 31A(l)(b) — See Constitution 
of India. Art. 3IA(l)(b) SC 168 C (C N 31) 

S. 82 — Rules under S. 82, R. 35 — 

Taking over management of properly under 
latter part of S. 65(1) — Absence of definite 
time limit under R. 35 for such taking over 

— Latter part of S. 65(1) is ultra vires 

Art. 31A(l)(b) — See Constitution of India. 
Art. 31A(l)(b) SC 168 C (C N 31) 

CALCUTTA THIKA TENANCY ACT (2 o! 
1949) 

S. 4 — Setting aside of order for eject- 
ment of tenant — Held the petition could 
be allowed only subject to tenant deposit- 
ing arrears of rent — See Civil P. C. (1908). 
S. 115 Cal 109 C (C N 20) 

— -S. 4 — Ejectment notice — Tenancy for 
manufacturing purpose — Six months’ notice 
under S. 100 of the Traasfer of Property 
Act and not one month’s notice under S 4 
is to be given — (Transfer of Properly Act 
(1882), S. 106) Cal 109 A (C N 20) 

OUDH ESTATES ACT (1 of 1869) 

— — S. 13 (1) — Son adopted by widow of 
talugdar in pursuance of authority of hus- 
band would be a person who would have 
succeeded to estate or to interest therein 
wthin meaning of S. 13(1) 

SC 133 A (C N 28) 
S. 22 (7) — Widow of talugdar — Na- 
ture of estate — Adoption by widow — 
Dfirtxine of reJatjnD harJf dnp«i jjot ajgpJy 
ILR (1964) 2 All 191. Reversed 

SC 135 B (C N 28) 
U. P. ZAMINDARI ABOLITION AND 
LAND REFORMS ACT (1 of 1951) 

■ S. 127-B — Panel Lawyer of Gaon 

Sabhas at Tehsil H. Q. — Holds an office of 
profit ^v^thin Art. 191. of Constitution — 
See Constitution of India, Art. 191 

All 88 C (C N 17) 
U. r. ZAMINDARI ABOLITION AND 
LAND REFORMS RULES 1952 
R. 114 — Panel Lawyer of Gaon Sa- 
bhas at Tehsil H. Q. — Holds an office of 
profit within Art. 191 of the Constitution — 
See Constitution of India. Art. 191 

All 83 C (C N 17) 


TRADE AND MERCHANDISE MARKS 
ACT (43 of 1958) 

■ S. 12 (1) — Similarity of marks • — Test 

for determining — On facts held that ap- 
pellations of 'Lion Brand’ chaffeutter blades 


TRADE AND MERCHANDISE MARK5 
ACT (contd.) 

and 'Ma Durga Brand’ were entirely dis 
tinct and separate Cal 80 B (C N 15 

Ss. 12 (I). 31, 32 — Application for re- 
gistration — Opponent cannot rely on men 
circumstance of his prior mark on the re 
gister — Only presumption that follow: 
from registration of mark is its prima facM 
evidentiary value about its validity and nc 
other presumption is recognised 

Cal 80 C (C N 15 

S. 12 (1) — Evidence Act (1872). Ss. 13 

43 — Question whether applicant’s mark i: 
Identical or deceptively similar to tradi 
mark of opponent — Opponent citing judg- 
ments in which parties, facts and tradi 
marks were entirely different — Such judg- 
ments of their facts cannot be used agains 
applicant Cal 80 D (C N 15 

Ss. 18, 19. 20. 21. 22 — Trade Marl 

Rules — Rr. 37 to 43, 51 to 55 — Nature o'. 
onus of proof (obiter) Cal 80 F (C N 15' 
— S. 19 — Nature of onus of proof (obiter' 

— See Trade and Merchandise Marks Ad 

(1958), S. 18 Cal 80 F (C N 15 

-^S. 20 — Nature of onus of proof (obiter' 

— See Trade and Merchandise Marks Ad 

(1958). S. 18 Cal CO F (C N 15! 

— S. 21 — "Any person” — Need not be 
only a prior registered trade mark ownei 

— Even customer, purchaser or member ol 

public likely to use goods may object tc 
registration on ground of possible deception 
or confusion Cal 80 £ (C N 151 

S. 21 — Nature of onus of proof (obiter] 

— See Trade and Merchandise Marks Act 

(1958). S. 18 Cal 80 F (C N 15) 

— -S. 22 — Nature of onus of proof (obiter) 

See Trade and Merchandise Marks Act 
1958). S. 18 Cal 80 F (C N 15) 

S. 23 — Reasonable diligence and ex- 
pedition at every stage throughout process 
of registration is necessary -' - ' . ' 

Cal 80 A (C N 15) 


S. 31 — Prior registration of trade 

mark by opponent — Presumption there- 
from — See Trade and Merchandise Marks 
Act (1958), S. 12 (1) Cal 80 C (C N 15) 

S. 32 — ■ Prior registration of trade 

mark by opponent — Presumption there- 
from — See Trade and Merchandise Marks 
Act (1958). S. 12 (1) Cal 80 C (C N 15) 
TRADE MARK RULES 

Rr. 37 to 43 — Nature of — Onus of 

proof (obiter) — See Trade and Merchandise 
Marks Act (1958). S. 18 Cal 80 P (C N 15) 

Rr. 51 to 55 — Nature of — Onus ot 

proof (obiter) — See Trade and Merchan- 
dise Marks Act (1958). S. 18 

Cal 80 F (C N 15) 
TRADE UNIONS ACT (16 of 1926) 

S. 2 (1) (as amended by Act of 1947) — 

Act of dismissed workmen of remaining on 
premises and refusing to leave — Does not 
amount to ’’stay-in-strike” 'or ’'sit-down- 
strike” — See Constitution of India, Art. 223 
Mys 51 .(C N 12) 
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TRANSFER OF PROPERTY ACT (4 of 
1882) 

S. 53 — Declaratory suit by creditor 

under for a declaration that deed of assign- 
ment executed by defendant was void — • 
Proper Court-fee would be under S. 6(iv){j) 
of Bombay Court Fees Act 1959 — See 
Court Fees and Suits Valuations — Bombay 
Court Fees Act (36 of 1959), S. 6(iv)(i) 

Bora 66 A (C N 10) 
Ss. 58 and 60 — Usufructuary mort- 
gage — Sudbharna bond providing that in 
default of payment on due date of repay- 
ment the money covered by the bond is 
to be treated as consideration money for 
sale deed — Stipulation is a clog on equity 
of redemption and is void — Rights and 
title of parties are not changed — Rela- 
tions of mortgagor and mortgagee continue, 
after due date, as creditor and debtor 

Pat 64 A (C N 16) 
S. 60 — Usufructuary mortgage — Sud- 
bharna bond providing that in default of 
payment on due date of repayment the 
money covered by the bond is to be treat- 
ed as consideration money for sale deed — 
Stipulation is a clog on equity of redemp- 
tion and is void — Rights and title of par- 
ties are not changed — Relations of mort- 
gagor and mortgagee continue, after due 
date, as creditor and debtor — See Trans- 
fer of Property Act (1882). S. 58 

Pat 64 A (C N 16) 
S, 60 — Equity of redemption — Usu- 
fructuary mortgage — Admission by mort- 
gagor that in default of payment on due 
date, the mortgagee has become absolute 
owner — Title by adverse possession can- 
not be claimed — Further unless both par- 
ties are cognizant of their rights there can 
be no acquiescence Pat 64 B (C N 16) 

S. 105 — Lease or licence — Absence 

of document — Intention of parties and sur- 
rounding circumstances to be considered — ■ 
A engaged as karaistha of illom entrusted 
with disputed property — Subsequently A 
ceasing to be Karaistha but out of conside- 
ration for him property not resumed and 
he was allowed to be in enjoyment of pro- 
perty — On A’s nephews trespassing on 
property, illom filing suit for their ejection 
— After recovep^ of property in execution 
illom again putting A in possession on same 
terms — Possession of A held not that of 
licensee but of lessee Ker 34 (C N 11) 


S. 106 — Notice — Period — Tenancy 

for manufacturing purpose — Six month’s 
notice necessary — See Tenancy Laws — 
Calcutta Thika Tenancy Act (2 of 1949), S. 4 

Cal 109 A (C N 20) 

S. 106 — Ejectment notice — Service 

by registered post, under certificate of po.st- 
ing and in person — Held on facts all the 
three modes were bad — (Evidence Act 
(1872), S. 114) Cal 109 B (C N 20) 


S. Ill (g) — Determination of lease -- 

Second clause of S, 111 (g) T. P, Act in 
•conflict with S. 4 (I) — S. 4 (f) stands and 
second clause of S. 111(g) stands abrogated 


TRANSFER OF PROPERTY ACT (contd.) 
after 1-1-1959 — See M, P, Accommodation 
Control Act (23 of 1955), S. 4 (f) 

Madh Pra 32 C (C N 11) 

■ S. Ill (g) — Tenant denying title of 

landlord — Permissible limits — If denial 
is in permissible limits, estoppel cannot be 
applied to tenant — Penalty of forfeiture 
when applies: (1913) ILR 35 All 145 and 
AIR 1953 All 797 Not followed — (Ewdence 
Act (1872). S. 116) Madh Pra 32 D (C N 11) 

S. 116 — Holding over by tenant — 

Effect of — Tenant not liable to pay double 
the rent — Liability of tenant is that of 
a trespasser — Tenant required to pay mesne 
profits — Damages to landlord limited to 
mesne profits — AIR 1924 Lah 648 and 1904 
Pun Re 5 and 1898 Pun Re 33 and AIR 1919 
Lah 72 and AIR 1924 Lah 643 and Ciwl 
Revn. No, 248 of 1948, D/- 3-9-1948 (Lah) 
and FA No. 190 of 1944 D/- 8-9-1948 (Lah) 
Dissented from Delhi 59 (C N 12) 

S. 122 — Gift by a person to his 

counsel’s wife — Validity — Proof of spon- 
taneity eliminates proof of independent legal 
advice Cal 111 (C N 21) 

TRUSTS ACT (2 of 1882) 

S. 38 — Applicability — Gift by a per- 
son to his counsel’s wife — Validity • — See 
T. P. Act (1882), S. 122 Cal 111 (C N 21) 
S. 89 — Applicability — Gift by a per- 
son to his counsel’s wife — Validity — See 
T. P. Act (1882), S. 122 Cal 111 (C N 21) 


U. P. GENERAL CLAUSES ACT (1 of 1904) 

S. 3 (32) — Honorary Magistrate — Not 

disqualified for being elected Adhyaksha of 
Z. P. — See Panchayats — U. P. Kshettra 
Samitis and Zila Parishadas Adhiniyam (U 
P. Act 33 of 1961), S. 13(c) 

All 65 B (C N 11) 
U. P. HOME GUARDS ADHINIYAM (29 of 
1963) 

^Appointment of person as Adjutant 

prior to Act — Person holds an office of 
profit vdt'h Art. 191 of the Constitution — 
See Constitution of India, Art. 191 

All 88 B (C N 17) 
S. 15 — Appointment made under Exe- 
cutive orders in force prior to enforce- 
ment of Adhiniyam — Not appointment 
under Adhiniyam — See General Clauses 
Act (1897), S. 24 All 88 A (C N 17) 


U. P, KSHETTRA SAMITIS AND ZILA 
PARISHADS ADHINIYAM (U P. ACT 33 
of 1961) 

See under Panchayats. 


U. P. ZAMINDARI ABOLITION AND 
LAND REFORMS ACT (1 of 1951) 

See under Tenancy Laws 
U. P. ZAMINDARI ABOLITION AND 
LAND REFORMS RULES 1952 
See under Tenancy Laws. 


. P, ZILLA PARISHADS (ELECTION OF 
ADHYAKSHA AND UPADHYAKSHA 
AND SETTLEMENT OF ELECTION 
DISPUTES) RULES (1961) 

See under Panchayats. 
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WEST BENGAL PREMISES TENANCY 
ACT (12 of 1956) 

See under Houses and Rents. 

WEST BENGAL PRERIISES TENANCY 
(AMENDMENT) ACT (4 of 1968) 

See under Houses and Rents. 

WORDS AND PHRASES 
—"Actually” — See Kerala Rice and 
Paddy (Procurement by Lew) Order (1966), 
Cl. 2(b) Ker. 38 B (C N 13) (FB) 

' — —Cession of territory — See Constitution 
of India. Art. 368 Delhi 64 B (C N 13) 

‘Deemed to have been appointed' — 

See States Reorganisation Act (1956), S. 116 
(1) ' Mys 41 A (C N 9) 

Expression customary rites and ceremo- 
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WORDS AND PHRASES (contd.) 
nies — Meaning — See Hindu Marriage Aci 
(1955), S. 7 Cal 55 C (C N 10) 

Money in kind — See Income Tax Act 

(1922), S. 42(1) Cal 71 (C N 14) 

^"Public Servant concerned” — See Cri 

minal P. C. (1898), S. 195(l)(a) 

Andh Pra 41 A (C N 17 

"Rack-rent" — Meaning — See Presi' 

dencv Small Cause Courts Act (1882). S. A'. 

Bom 73 (C N 13 

Special Duty — Meaning of — Se< 

Constitution of India. Art. 191 

All 88 B (C N 17 

"Talbana" — See Criminal P. C. (1898) 

S. 204(3) Madh Pra 20 B (C N 7 


SUBJECTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC., IN A.LIL 1969 FEBRUARY 


DlSS.=Dissenttd from In; OVEIl.=Ovemiled In; REVERS.=neversed in 


CIVIL PROCEDURE CODE (5 of ISOS) 

S. 47 — AIR 1961 All 1 (FB) — DISS. 

AIR 1969 Orissa 32 (C N 15) 

O. 21. R. 2 — AIR 1961 All 1 (FB) — 

DISS. AIR 1969 Oiissa 32 (C N 15). 
CONS-nTUTION OF INDIA 

^Arts. 31-A (1) (b) and 31 (5) (a) — ILR 

(1966) Guj 1113 — REVERS. AIR 1909 SC 
108 E (C N 31). 

Art. Sl-A (1) (a) — (’66) ILR (1960) Guj 

1113 — REVERS. AIR 1909 SC 168 B 
(C N 31). 

Art. 162 — AIR 1961 Mys 210 — DISS. 

AIR 1969 Pimj 34 B (C N 7). 

Art. 183 (a) — (1914) 2 Ch 376 — NOT 

APPLD. AIR 1989 All 56 A (C N 9). 

Art. 183 (a) — (1879) 4 QBD 230 — NOT 

APPLD. AIR 1969 All 56 A (C N 9). 

Art. 301 — ('67) Writ Petn. No. 836 of 

1966, DA 7-4-1987 (Mad) — REVERS. AIR 
1969 SC 147 (C N 29). 

Art. 302 — (’67) Writ Petn. No. 836 of 

1966, DA 7-4-1967 (Mad) — REVERS. AIR 
1969 SC 147 (C N 29). 

Art. 303 (1) — (’67) Writ Petn. No. 836 

of 1960. DA 7-4-1907 (Mad) — REVERS. AIR 
1909 SC 147 (C N 29). 

Art. 309 — AIR 1961 Mys 210 — DISS. 

AIR 1969 Punj 34 B (C N 7). 

Art. 311 (I) — AIR 1960 MP 254 — DISS. 

AIR 1969 Mys 41 C (C N 9). 

Art. 311 (2) — AIR 1959 MP 43 — DISS. 

AIR 1969 Mys 41 C (C N 9). 

Art. 311 (1) — AIR 1958 Cal 350 — DISS. 

AIR 1969 Mys 41 C (C N 9). 

Sch. 7. List II. Ent. 41 — AIR 1961 Mys 

210 — DISS. AIR 1969 Pun) 34 B (C N 7). 
CONTEMPT OF COURTS ACT (32 of 1932) 

S. 3 — (’6S) Cri. Original No. Ill of 1907, 

D/-3-1-1968 (P. and H.) — REVERS. AIR 
1969 Punj 60 E (C N 11). 

COURTS FEES AND SUITS VALUATIONS 
—ANDHRA PRADESH COURT FEES AND 
' SUITS VALUATIONS ACT (7 of 1936) 

S. 48 — AIR 1964 A. P. 216 — 0\’ER. 

AIR 1969 Andh Pra 53 A (C N 21) (FB). 


COURT FEES AND SUITS VALUA’nONJ 
— CONTEMPT OF COURTS ACT (contd. 

S. 49 — AIR 1964 A. P. 216 — OVER 

AIR 1969 Andh Pra 55 A (C N 21) (FB). 


DEBT LAWS 

—BOMBAY AGRICULTURAL DEDTOR’5 
REUEF ACT (28 of 1947) 

Ss. 38, 43 ,46 — (1057) 59 Bom LR 61C 

— OVER. AIR 1969 Bom E4 A (C N 14). 

— CHOTANAGPUR ENCUMBERED ESTATES 
ACT (6 of 1876) 

S. 12-A (1) (a) and (3) — (’64) Decision 

of Misra J. in compensation Appeal No. 1 oi 
1964 (Pat) — REVERS. AIR 1969 Pat 48 A 
(C N 14). 


ELECTRiaTY (SUPPLY) ACT (54 of 1945) 

S. 57 — AIR 1955 Bom 182 — HELD 

OVERRULED in AIR 1964 SC 1598 as in- 
terpreted AIR 1969 Guj 40 (C N 8). 

Sch. VI. Cl. 1 — AIR 1955 Bom 182 — 

HELD OVERRULED in AIR 1964 SC 1598 
as Interpreted AIR 1969 Gu} 40 (C N 8) 
INDUSTRIAL DISPUTES ACT (14 of 1947) 

S. 15 — AIR 1943 Bom 453 — HELD 

NO LONGER GOOD LAW AIR 1969 Pat 53 
D (C N 15). 

S. 15 — AIR 1933 Cal 409 — HELD 

NO LONGER GOOD LAW AIR 1969 Pat 53 
D (C N 15). 

S. 15 — AIR 1932 Pat 311 — HELD NO 

LONGER GOOD LAW AIR 1969 Pat 53 D 
(C N 15). 

S. 15 — AIR 1924 Bom 88 — HELD NO 

LONGER GOOD LAW AIR 1969 Pat 53 D 
(C N 15). 

^S. 15 — (’84) ILR 6 Al! 634 — HELD NO 

LONGER GOOD LAW AIR 1969 Bom 53 D 
(C N 15). 

S. 15 — (’84) ILR 6 All 173 — HELD NO 

LONGER GOOD LAW AIR 1969 Pat 53 D 
(C N IS). 

Sch. III. Item 5 — (’84) ILR 6 All 634 

HELD NO LONGER GOOD LAW AIR 1969 
Bom 53 D (C N 15). 
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INDUSTRIAL DISPUTES ACT (eonld.) 

Sell. Ill, Rem 5 -- (’S4) ILR 6 All 173 

HELD NO LONGER GOOD LAW AIR 1969 
Pat 53 D (C N 15). 

Sell. Ill Item 5 — AIR 1924 Bom 8S 

HELD NO LONGER GOOD LAW AIR 1969 
Pat 53 D (C N 15). 

Sch. Ill, Item 5 — AIR 1932 Pat 311 

HELD NO LONGER GOOD LAW AIR 1969 
Pat 53 D (C N 15). 

Sch. Ill, Item 5 — AIR 1933 Cal 409 

HELD NO LONGER GOOD L.AW AIR 1969 
Pat 53 D (C N 15). 

Sch. Ill, Item 5 — AIR 1943 Bom 453 

HELD NO LONGER GOOD LAW AIR 1969 
Pat 55 D (C N 15). 

KERALA PADDY AND RICE (DECLARA- 
R.ATION AND REQUISITION OF STOCKS) 
ORDER (1966) 

Cls. 3 (1), 4 — 1968 Ker LT 223 — 

REVERS. AIR 1969 Ker 38 T (C N 13) (FB). 
KERALA RICE AND PADDY (PROCURE- 
MENT BY LEVY) ORDER (1966) 

a. T — 196S Ker LT 22S — REVERS. 

AIR 1969 Ker 38 C, E, F (C N 13) (FB). 
LUNACY ACT (4 of 1912) 

S. 62 — AIR 1920 All 80 — DISS. AIR 

1969 Pat 33 B (C N 12). 

MAHOMEDAN LAW 

AIR 1949 Cal 436 — DISS. AIR 1969 

All 75 (C N 14). 

PARTITION ACT (4 of 1893) 

S. 2 — Order of Datta, J. D/- 15-6-1966 

(Cal) — REVERS. AIR 1969 Cal 59 A 
(C N 11). 


PROVIDENT FUNDS ACT (19 of 1925) 

S. 3 — AIR 1947 Cal 395 — HELD NO 

Longer good law air 'i969 Pum 44 
(C N 8). 

S. 3 — AIR 1936 Mad 477 — HELD NO 

LONGER GOOD LAW AIR 1969 Punj 44 
(C N S). 

S. 4 (1) (c) — AIR 1936 Mad 477 — 

Held no longer good law air i969 

Pun) 44 (C N 8). 

S. 4 (1) (c) — AIR 1947 Cal 395 — 

Held no longer good law air i969 

Punj 44 (C N 8). 

S. 5 (as amended in 1946) — AIR 1936 

^Iad 477 — HELD NO LONGER GOOD LAW 
AIR 1969 Punj 44 (C N 8). 

S. 5 (as amended in 1946) — AIR 1947 

Cal 395 — HELD NO LONGER GOOD LAW 
AIR 1969 Punj 44 (C N 8). 

SALES TAX 

—CENTRAL SALES TAX ACT (74 of 1956) 

■ S. 8 (1) (4) — AIR 1962 Mad 410 — 

DISS. AIR 1969 Pat 42 (C N 13). 

■ S. 8 (I) (4) — AIR 1963 Mad 125' — 

DISS. AIR 1968 Pat 42 (C N 13). 


TENANCY LAWS 

—BIHAR LAND REFORMS ACT (30 of 1950) 

S. 20 — Decision of Misra, J. in 

Compensation Appeal No. 1 of 1964 (Pat) 
REVERS. AIR 1969 Pat 48 B (C N 14). 

— OUDH ESTATES ACT (1869) 

S. 22 (7) ~ (’64) ILR (1964) 2 All 191 

REVERS. AIR 1969 SC 135 B (C N 28). 


S. 2 — (1952) 90 Cal LJ 147 ~ OVER. 

AIR 1969 Cal 59 A (C N 11). 

S. 2 — (1950) 86 Cal LJ 144 — OVER. 

AIR 1969 Cal 59 A (C N 11). 

S. 4 — AIR 1959 Orissa 173 — DISS. 

AIR 1969 Cal 88 B (C N 16). 

S. 6 — (1950) 86 Cal LJ 144 — OVER. 

AIR 1969 Cal 59 A (C N 11). 

S. 6 — (1952) 90 Cal LJ 147 — OITIR. 

AIR 1969 Cal 59 A (C N 11). 

S. 6 — Order of Datta, J., D/- 15-6-1966 

(Cal) — REVERS. AIR 1969 Cal 59 A 
(C N 11). 

PENAL CODE (45 of 1860) 

S. 71 — AIR 1939 Pat 388 — DISS. AIR 

1969 Guj 62 A (C N 12). 

S. 279 — AIR 1939 Pat 388 — DISS. AIR 

1969 Guj 62 A (C N 12). 

S. 337 — AIR 1939 Pat 388 — DISS. 

AIR 1969 Guj 62 A (C N 12). 


TRANSFER OF PROPERTY ACT’ (4 of 1882) 

S. Ill (g) — AIR 1953 All 797 — NOT 

F. AIR 1969 Madh Pra 32 D (C N 11). 

S. Ill (g) — (13) ILR 35 All 145 — NOT 

P. AIR 1968 Madh Pra 32 D (G N 11). 

• S. 116 — (’48) F. A. No. 190 of 1944, D/- 

8-9-1948 (Lah) — DISS. AIR 1969 Delhi 59 
(C N 12). 

S. 116 — (’48) Civil Revn. No. 248 of 

1948, D/- 3-9-1948 (Lah) — DISS. AIR 1969 
Delhi 59 (C N 12). 

• S. 116 — AIR 1924 Lah 643 — DISS. 

AIR 1969 Delhi 59 (C N 12). 

• S. 116 — AIR 1919 Lah 72 — DISS. AIR 

1969 Delhi 59 (C N 12). 

■ S. 116 — 1904 Pun Re 5 — DISS. AIR ; 

1969 Delhi 59 (C N 12). ' 

■ S. 116 — 1898 Pun R. 33 — DISS. AIR ) 

1969 Delhi 59 (C N 12). ! 


COURTWISE LIST OF CASES OVERRULED, REVERSED AND DISSENTED 

FROM, ETC., IN A. I. R. 1969 FEBRUARY 
DISS.=Di.sscnted from in; OVER.=Ovcmiled in; REVERS.=Reversed in 


ALLAHABAD 

(’84) ILR 6 All 173: 1884 All WN 16, Bawan 
Das v. Mul Chand— HELD NO LONGER 
GOOD LAW. AIR 1969 Pat 53 D 
(C N 15). 

(’84) ILR 6 All 634: 1884 All WN 210, Janki 
Das V. East Indian Rly. Co. — HELD 
NO LONGER GOOD LAW. AIR 1969 
Pat 53 D (C N 15). 


ALLAHABAD (coritd.) 

(’13) ILR 35 All 145: 11 All LJ 115, Prag 
Narain v. Kadir Baksh — NOT F. AIR 
1969 Madh Pra 32 D (C N 11). 

(’20) AIR 1920 All 80: ILR 40 All 504, Maho- 
med Yaqub v. Nazir Ahmad — DISS. 
AIR 1969 Pat 33 B (C N 12). 

(’53) AIR 1953 All 797, Ram Das v. Shre ' 
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ALLAHABAD (contd.) 

Ram — NOT F. AIR 1969 Madh Pra 
32 D (C N 11). 

(•61) AIR 1961 All 1: 1960 All LJ 967: 1960 
All WR (HC) 667 (FB). Mahmud Hasan 
Kiiaii V. Motilal Banker — DISS. AIR 
1969 Orissa 32 (C N 15). 

(•61) ILR (196-1) 2 All 191 — RE\T2RS. AIR 
1969 SC 135 B (C N 28). 

ANDHRA PRADESH 

rOl) AIR 1961 Andh Pra 216: (1961) 1 Andli 
WR 185, Dodla MalUiah v. Stale — 
0\'ER, AIR 1969 Andh Pra 55 A 
(C N 21) (FD). 

BOMBAY 

(’24) AIR 1924 Bom 88: 23 Bom LR 599 

Natha Giilab and Co. v. W. C. Shaller 
— HELD NO LONGER GOOD LAW. 
AIR 1969 Pat 53 D (C N 15). 

(’43) AIR 1913 Bom 453: 45 Boip LR 810. 
U.sman Abubakar v. Chief Accounts Officei 
C LP. Rly. — HELD NO LONGER GOOD 
LAW. AIR 1969 Pat 53 D (C N 15). 
('55) AIR 1955 Bom 182: ILR (1955) Bom 42: 
56 Bom LR 994, Babulal Chaganlal v. 
Chopd.\ Electric Supply Co. Ltd. •— 
HELD OVERRULED in AIR 1964 SC 
1598 as Interpreted. AIR 1969 Ciij 40 
(C N 81. 

(195() 59 Bom LR 610, Jankibai Abaji v. 
Bhikaji Raghunalh — 0\T;R. AIR 1969 
Bom 74 A (C N 14). 

CALCUTTA 

(’33) AIR 1933 Cal 409: ILR 60 Cal 909. 
Secy, of State v. Bhola Nath — HELD 
NO LONGER GOOD LAW. AIR 1969 
Pat 53 D (C N 15). 

(’47) AIR 1047 C.d 176: 50 Cal WN 872. 
Keshab Lai v. Ivaratii Rudra — HELD 
NO LONGER GOOD LAW. AIR 1969 
Piinj 44 (C N 8). 

(’49) AIR 1949 Cal 430: 49 C.al WN 439, Ml. 
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REVERS. AIR 1969 Cal 59 A (C N 11). 
GUJARAT 

(•66) ILR (1966) Guj 1113 — REVERS. AIR 
1909 SC 168 B, C (C N 31). 

KERALA 

1903 Ker LT 223, Narayana Fanicker v. Dis- 
trict Suppl)’ OfRcer, Palgliat — REVERS. 
AIR 1969 Ker 38 C. E. F. 0. R. S T 
(C N 13) (FB). 

MADHYA PRADESH 
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(’60) AIR 1960 M.adh Pra 234: 19G0 MPLJ 
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85, Antar Singli v. State — DISS. AIR 
1969 Mys 41 C (C N 9). 
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(’36) AIR 1930 Mad 477: ILR 59 Mad 833. 
Mon Singh v. Moti Bai — HELD NO 
LONGER GOOD LAW. AIR 1969 Punj 
44 (C N 8). 

(’62) AIR 1962 Mad 410: (1962) 13 STC 686, 
Dy. Commr, of Commercial Taxes v. 
Manohar Bros. — DISS. AIR 1969 Pat 
42 (C N 13). 

(’63) AIR 196.3 Mad 125; (1962) 13 STC 
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Parokulti Hajee Sons — DISS. AIR 1969 
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(•67) Writ Petn. No. 836 of 1966, D/- 7-4- 
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MYSORE 

(’61) Ain 1961 Mys 210, M. A. Jaleel v. State 
of Mysore — DISS. AIR 1969 Punj 34 B 
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ORISSA 

(’59) AIR 1959 Orissa 173: 25 Cut LT 133, 
Bikal Swain v. Ishwar Swain — DISS. 
AIR 1969 Cal 88 B (C N 16). 

PATNA 

(••32) Ain 1932 Pat 311; ILR 11 Pat 584, 
Secy, of State v. Jamuna Das — HELD 
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Pat 53 D (C N 15). 
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(’0-i) Decision of Misra, J. in Compensation 
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PUNJAB 

(1898) Pun Re 53, Ganga Singh v. Mst. Shib 
Devi — DISS. AIR 1969 Delhi 59 
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V. Ram Chand — DISS. AIR 1969 Delhi 
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Rure Khan v. Culam Muhamed — DISS. 
AIR '1969 Delhi 59 (C N 12). 
fl8) F. A. No. 190 of 1944, D/- 8.9-1948 
(Lah), Nabi Baksh Mahomed Hussain v. 
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1948 (Lah) — DISS. AIR 1969 Delhi 59 
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MISCELLANEOUS 
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V. Bullock — NOT APPLIED. AIR 1969 
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Cliff — NOT APPLIED. AIR 1969 All 
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& 1958 aie out of print being 
reprinted) 
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1940 to 1950 (Total 10 Vols.) 84-08 
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Law Journals & Reports 

(Bound in Leather Calico & Gilt Labels> 
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Es. 27/- each Vol. 567-00 

Annual Subscription 82-00 

Indian Factories & Labour Report 
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each 820-00 

Annual Subscription 25-00 

Income Tax Report 
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1962 to 1968 (Vols. 8 to 9) 

Bs. 28/. each 196-00 
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Published or Advertised in any Journal. And also undertake the Subscrip- 
tion Service. Please ask for our detailed Catalogues on Civil, Criminal*. 
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JUST OUT 

BENGAL PREMISES TENANCY ACT 

(As amended upto September, 1968) r; 

By SUSHANTA KUMAR SEN, M.A., B.L., Advocate. 

Thoroughly revised and enlarged. 

All decisions, both Indian and English incorporated, many topics revised, re-written 
and added. Also contains West Bengal Premises Tenancy Rules, 1956; The West Bengal 
Premises Rent Control (Temporary Provisions) Act, 1950 and The West Bengal Premises 
Rent Control Rules, 1950, Most reliable book for the Bench and the Bar. 

4th Ed, 1968 Price Rs, 18.00 


JUST OUT JUST OUT 

THE WEST BEUGAL ESTATES ACQUISITIGN ACT, 1953 

with 

WEST BENGAL ESTATE ACQUISITION RULES, 1954 

By N. K. ROY, M.A., LL.B , Advocate. 

All amendments and frequent additions and alterations of E. Acquisition Rules have 
been duly incorporated. The case-laws have been brought up-to-date. Questions of Raiyat 
and his interest are dealt with. W. Bengal Fisheries (Requisition and Acquisition) Act, 1965, 
has also been given. This new edition will be found useful by the practitioners. Government 
ofiBcers concerned and also by laymen. 

3rd Ed. 1968 Rs. 12,50 


JUST OUT 

WEST 


JUST OUT JUST OUT 

PROCEEDINGS OF THE INTERNATIONAL SEMINAR ON 
COMMERCIAL ARBITRATION, NEW DELHI, 1968 

By THE INDIAN COUNCIL of ARBITRATION, NEW DELHI 

Published in a book form, contains full text of 22 papers submitted as also discussions 
at the Seminar. 

Of immense use to import-export traders, arbitral bodies, chambers of commerce, 
research scholars and lawyers. 

Edition 1968 Pages 374 Rs. 20.00 


JUST OUT JUST OUT 

COMPANY ACTIONS IN THE MODERN SET-UP 


By S. C. SEN, Barrister-at-Law. 


The Law relating to company actions was based on two leading cases [Foss v. Marbottle 
(1843) and Burtand v. Earle (1902)]. The learned author in, a thorough, clear and daring 
analysis lays bare the inadequacy of the ancient approach to the modern set-up. 

Also contains an article on The metamorphosis of the Corporation from private 
capitalism to collective socialism (non-Marxist variety). 

A must for legal practitioners and the big business executives. 


Edition 1969 


Rs. 10.00 


EASTERN LAW HOUSE PRIVATE LIMITED 

LAW BOOKSELLERS & LAW PUBLISHERS 
54. Ganesh Chnnder fiyenne, CALCUITA-43. 
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THE LAW AND PRACTICE OF INCOME TAX 

Siath Edition J9y KANGA & PALKHIVALA Ready January 1969 

Critiea* version of earlier editions 

"A monmncDtal vork and obvionsiy a conprebensiTa textbook on Indian law and practice, which will 
hear comparison with any similar publication oaEsgliab law and procedore.. JncoTmTaxPa^fir^ London. 

"It has attained to the position of the most anthoritatiTe and compiehensire tceatiae on the law of 
Inconia Tax ” Tk€ 2'«tn« o/ India. 

" . . . . Not only is the exposition of this grim aabjeet anthoritatire but the atyle is lucid and graceful 
and what might have been very stodgy fare IS often spiced with humour Alan Gledhill, in the Lav 
Qnofterlv Biviev, London, 

6tb Edn. Jan. 1969 2 Vols. About Rs. 110.00 


ADVANCED ACCOUNTING 

Ly YORSTON. SMITH & BROWN 

Sixth Edition Reprinted 2 Vols. In One Ready January 1969 

Adranced Aceonntlsg ia the most complete and modern text of its kind. The book contains the latest 
information on accounting procedures and incorporates modern methods of^teaehing practice. 

Volume Oue d^a with financial aeeoanting in relation to partnership and fiduciary accounting. 

Volume Two inclodes the acconatiog teeotda, job costing and an sihaostira treatment of mechanised 
accounting. 

Ail other points on the esbject are effeetirely dealt with. Profosely iilastrstsd with worked examples, 
makes it of practical ralne to students and practising accoantants. 

Reprinted 1969 2 Vole. In One Rs. 59.00 

LEASE AND LICENCE DISTINGUISHED 

By MOKAN RIJKWANI, AdvocaUt Iligh, Court, Bombay. 

This timely and welcome monograph on the subject by the author, girea clear distinctions between 
leases and licences. It is bound to famish to metnbersjof the Bat not only all the laws on the anbjeet in one 
place, but many a new idea useful lor argument at a future data. 

1968 Demy five Pages 86 Rs. 8.00 


GHERAOS AND INDUSTRIAL RELATIONS 

By A. P. AGOARWAL, Render Lnhour Laic, Bnicersify o/ Delhi. 

A scientific study ot the subject bighligbtiog the essential features of Oheraos aud aualysing thels 
impact on industrial relations, ptMuctioss, employment and tbe trade union morement. Aa objeetlre 
questionnaire at the end makes the book more ftarposire. 

1963 Demy 3vo Pages 200 Rs. 18.00 


CIVIL LIBERTIES 

(Ramananda Lectures of the Calcutta University) 

By Hoo'ble Mr. Justice P. B. MOKHARJI, Barrieter-at'LaiD, 

In this authentio and comprehensiTe study, the learned author deals with, tbe dimensions ot Civil 
Ubertla. The history of cwU liberty in India is brmgbt out in clear perspective. Tbe great problem of 
eiril liberties daring smergeociee is juridicaUy and logically discussed in tbe light of tbe Constitution cf 
India. Tbe range of tbe book is wide and fer*rescbiog. 

1963 Demy 8vo Pages 180 Rs. 15.00 


THE L\W OF INDUSTRIAL DISPUTES 

By O. P. MALHOT^, Admofa, Sujireme Court. 

A vdominons and exuastive work eootainhig a critical commentary on Industrial Law, the Industrial 
Disputes Act, 1947, the Bonus Act, 1965, and deals with general disputes arising in connection with 'Wages, 
D. A>, Gratuity, Eouns and other Service Conditions, Disciplinary Actions, Apples, Writs, etc. 

1968 Royal 8vo Pages 1210 Rs. 60.00 


CONSTITUTIONS OF ASIAN COUNTRIES 

Prepared by the Sterilariat of Asim-A/rican Legal Consultattve Committee. 

This publicatian has been prepared by itaS members of the Committee on the basis of tbe material 
obtained, as far as poagible, through authoritative sources. Tbe texts ot the Constitution, the official version 
of which were not available in English, hare been tranelated. main idea cf the Committee in compiling 
this volume is to create greater interest and understanding ot Asian and African aSaits. 

1963 ^al 8vo Pages 2130 Rs. SS.CO 

' A SHORT HISTORY OF^ JUDICIAL SYSTEMS OP INDIA & 
SOME OTHER COUNTRIES 
By H. P. DUBEY 

The book contains a comparatiTa study of ^the l^al and judicial systems, with a comprehensive and 
accurate account of administration of justice of various countries of the World. A handy book to lawyers, 
fcbolars, antignariana, teachers and stndents of law. 

1968 Ro y al 8vo Page s 750 Rs. 36.00 

H. H. tripaYhiTriyate limited 

BooVsellers : 164, Samaldas Gandhi Mar^, Bombay*2. : Publishers 






AHi INDIA BEPOBTEB, 1969 FEBRUAKT 


37 

Three Usefnl Journals for your Library ~ 

Have you any tax Problems ? 

Tax Planning — M. K. Eaju, P. C. A. 

Income Tax Officer & the role of discretion. 

Hon’ble Justice K. Veeraswami. 

Professionals Standards in Tax Practices, 

by Sri B. B. Naidu & V. Jagadisan. 

Dividends in disguise — Lawrence E. Blades. 

Taxation and the Layman by K. E. Eamamani (Advocate). 

Deduction at source, (impact of new provisions) Jayanthilal Takbur. 

The above are some of the articles which appeared in the Income-tax Journal in the 
years 19G7 and 1968. The articles have been not only of absorbing interest but have been 
found to be practical value to assessees, chartered Accountants, and Companies. You can also 
benefit by subscribing to the Income-tax Journal. 

The Income-tax Journal publishes with promptness the judgments of the Supreme Court 
and the High Court on cases relating to Taxation Laws. There is a full-fledged article section 
and a statute section. 

The annual subscription is Rs. 40/-. Two volumes are published in a year. 

If you are not already a subscriber, please enlist yourself to the Income-tax Journal, 

OF IS1EREST TO C0!,IPAIiY EXECUTIVES, AUDITORS AND ADVOCATES. 

The Goipany law Joarnal 

Mifed hj K. VEh^KOBA BAG, Advocate. 

(Eortniglitly 2 Vols. per year 5th and 20th of each month) 

It contains a well-developed Journal Section containing articles of interest to Company 
Executives, Chartered Accountants and Advocates. A noteworthy feature is the prompt 
reporting of cases relating to Company Law and Insurance Laws by experienced Advocates 
several attractive features. 

Annual Subscription Rs. 25^- Postage free. 

(To those who subscribe to both “The Income-Tax Journal” and “The Company Law 
Journal”, the concessional rate of subscription will he Es. 60/..) 


The Supreme Court Jourual 

(Now issued as a fortnightly). 

The only non-official Journal in India, solely devoted to the publication of decisions of 
the Supreme Court. 

Short notes of recent cases a special feature. 

An article Section in which special articles on constitutional matters are published. 

Two volumes per year. 

Annual subscription Rs. 36/-. ' Postage free. 

Published by : 

MADRAS LAW JOURNAL OFFICE 

P. Box. No. 604, MADRAS-4. 
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TWENTY-FIRST EDITION 
o? 


THE LAW OF CRIM 

BV 

RATANLAL RANCHHODDAS, B.i., ll.b-. 
Advooati ( 0. }i Bombay High Co'urt 



iNB 

DKIRAJLAL KESHAVLAL THAEORE. e.a.. 

Barrister-at-laio 

Revised by Mr. Justioe B. J. Divan of the Gnjatal Hith Court and Mr. Maiihar 
B. Vakil, Ear-at-larr, Udilor I The Bombay Lavr Reporter, 


Royal Svo. Pages 1637 Fall Cloth, gilt title. Price Es. 35/. 

This new edition of a standard commentary on the Indian Penal Code, 1860, is thoroughly 
cevised in the light of the new decisions of the Supreme Court of India and the Afferent High Courts 
ceported since the last edition was published. Not a single reported Indian decision of any importance 
has been left out. This edition contains all amendments to the Code made by the Central and the State 
Legislatures. 

SOME OPINIONS ON THIS EDITION. 

The Hon'ble Mr. M. Hidayatullah, Chief JttsUce of India '< "The book is an accepted one 
olready and I am sure it will continua to be a favourite.” 

The Hon’ble Mr. J. C. Shah, Judge of the Supreme Court of India *. “I need bardlv say that 
the Law of Crimes has acquired a well-earned reputation as a standard commentary on the Indian 
Penal Code. I have always found the statement of the law full and precise.” 

The Hon'ble Mr. V. Bhargava, Judge of the Bupreme Court of India', “I am quite certain 
that it will prove useful to me in my work here. This book has been very useful, particularly in the 
subordinate courts where cases are tried, and I am sure it will continue to serve the lawyers and the 
courts.in their work of administering criminal Justice." 

The Hon’ble Mr, D. N. Sinhn, Chief Justiee of Calcutta : "One can say without hesitation 
that this is the standard book on the subject and there is no doubt that the present edition svill be 
helpful to all concerned, in future, as it has been in the past," 

The Hon’ble Mr. Mehnr Singh, Chief Justice of Punjab and Baryana ! "Thisjwork needs 
CO recommendation from anybody for it has by now become classical on the subject and one to 
which reference here is made often as an authoritative work." 

The Hon’ble Mr. M. Anantanarayanan, Chief Justiee of Hadras ! "The present edition 
Cully justifies the reputation already acquired by this standard treatise on ‘The Law of Crimes." 
Prom the point of view of Court-work and Reference, it is certainly the best single-volume 
commentary on the Indian Penal Code that I am aware of. The present Edition includes the latest 
case-law, exhibited with clarity, precision and easy reference.” 

The Hon’ble Mr. P. V, Dixit, Chief Justiee of Madhya Pradesh ! "The 'Law of Crimes' by 
Batanlal and Dhirajial has been the standard text book on the Law of Crimes for over 50 years. 

I find the new edition thoroughly revised and brought np to date. This work will find a place on 
Che shelves not only of lawyers practising on the criminal side but also of general practitioners, 
students, Universities and Libraries throughout the country. For me the book has always been of 
great value and assistance." 

The Hon’ble Mr. P. Jaganmohan Reddy, Chief Justiee of Andhra Pradesh', "The new 
edition of the Law of Crimes by Ratanlal and Dhirajial wiU form a valuable addition to my library. 
The Law of Crimes by Ratanlal and Dhirajial has always bean considered in this country to be a 
standard book, for nearly 60 years, and has served and is serving a useful purpose not only for 
lawyers and judges but also to students. There is particular significance in this edition that the 
onerous task of giving it a thorough and careful revision has been undertaken by the two editors, 
with great ability and rich experience and, if I may say so with respect, this endeavour of„ theirs 
has greatly added to the value of the book.” 

The Hon’ble Mr. D. S. Dave, Chief Justice of Bajastha'i ! “I have been using ‘The Law 
of Crimes’ by Ratanlal and Dhirajial for more than two decades. It is undoubtedly one of the best 
hooks On the subject. The commentary is very concise, precise and reliable. The new edition has 
fcecome mote useful on account of inolusion of recent cases." 


Apply to — 


1. THE BOMBAY LAW REPORTER (Private) LTD. 
“KRISHNA MAHAL”, 63, MARINE DRIVE, BOMBAY 1. 
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DISPUTED DOCDHENTS? Phone: 261143, 

Consult : 


Author of ; 


M. 


MEHTA, 

Examiner, Questioned Documents, 


4091, Nai Sarak, (Near Bar ShahbuIIa), DELHI-6. 
An expert of established reputation — 35 years' experience. 


IDEimFIOATlON OP THUMB IMPEESSIONS & OEOSS EXAMINATION 
OF FINGEBPEINT EXPERTS. (2nd Edition.) On the approved list oJ 
the High Courts of Allahabad & Jodhpur. Es. 15/.. 

"Identification NevfS, Albany N. Y. (U. S. A.)" -writBS, ‘‘Although a great many 
text books have been written over the years on the general subjeot oi 
fingerprints, this new text by M. K. Mehta is an excellent contribution to 

the field Members of the legal profession are among those who should 

be particularly anxious to obtain a copy of this new contribution to the 
field of identification. 

IDENTIFIOATION OF HANDWEITING & CROSS EXAMINATION OF 
EXPERTS. (8rd Edition). On the approved list of the High Courts of 
Allahabad, Calcutta, Cuttack & Patna. Es. 21/.. 

Donald Doud, Examiner of questioned documents, Milwaukee, (U. 8. A.) writes, 
"I congratulate you on the significant contribution to the literature." 

Ordway Hilton, Examiner of questioned documents, New York says: “I think 
that you have prepared a very fine publication and it certainly should be of 
a great deal of help to attorneys in India who are called upon to handle 
document cases". 


Vai'iotis Courts throughout India send original papers 
to U. K. MEET A for opinion. 


In cases of disputed docxtments please consult 

Ugrasen Kasliyap 

B.A., LL.B., Examiner of Questioned Documents, 
of 100, Swaminagar, Dayalbagh, Agra 5. 

Courts, lawyers and clients, please note 

1. Ugrasen Kashyap oi Father Kaabyap is the first member of the Kashyap family 
who studied and started practice as an Examiner of Questioned Documents. He has about' 
forty years' experience including the period of his study and practice all over India. 

2. He has now settled in Dayalbagh, Agra and has dedicated the rest of his life to 
the service of the religious institution called the Dayalbagh Eadhaswami Satsang, and has 
taken up his duties as the Honorary Agricultural Adviser and Horticulturist in charge of grape 
culture in Dayalbagh. He continues to practice now from 100, Swaminagar, Dayalbagh, Agra. 

8. All correspondence regarding old cases sent to him for opinion at his Delhi address- 
or papers in new cases should be sent to him at the Dayalbagh address. Remittances of fee- 
ehould be made by crossed bank drafts payable at the State Bank of India Ltd. Agra. 

4. Clients desirous of meeting him should fix time and meet him at the Agra address- 
Telephone has been applied for for the Agra office. Writs of commission for commission 
statements should he sent to the District Judge of Agra for recording his statements. 

Agra address : 


100, Swaminagar, DayalbagE, AGSA. 
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Qaaisfy 

as a 

DOCUMENT EXAMINER 

for a BEIIER Fotore, BtAinB & SDCCESSFUL OiEEEB OF SE0DBII7 
VEBY YAIDABEE GEHEBiL TBilHIHQ CODBBE 

COLLEGE OF DOCUMENTS SPECIALISTS, 

C Established 1930 ) 

R&siaried after partition of the Country 
Pro^ecius for Poatftga atarops of only ei^hty.flTe paisa. 
QUESTIONED DOCUMENT EXAMINER’S HOUSE, SIMLA-3. 


'TELEPHONE i TELBOEAMB i "BXPEBTi HAOEUB” 

C. T. SHANAGAY 

TRAINED IN ENGLAND FJe., B-A^ LL.B., r.B.M.S. (LONDON) 

CONSULTANT TO GOVERNMENT OF RAJASTHAN 

flANOWBITINC, FINCER-PJliNTS AND BAlXl^lCS EXPERT AND CailMINOLOCISI 

Ramdaspetli, HAGPDR- 1 . 

Staff Photographer eent on reqnest to photograph documents. 
FOR THE MEMBERS OP BENCE AND BAR & COURT 
OFFICERS 1909 CALENDAR & DAY DIARY 
& FINGER PRINT IDENTIFICATION CHART 
<5an be sent complimentary on receipt of Rs. 4/* by M. 0. towards 
postage etc. Please write your address clearly. 

PARMESHWAr" DAYAL, m-aj 

DOCUAiEKT EXAMINER. 

OmoB I Medoira House, Medows EL, Fort, Dombay.l i Fbona • 251083. 

Besidbhob : Eftzl Block 1, neat Bandra Talkies^ 0. B. B5.) Basdra, Bombay.SD; Fbose s 533719/ 
HON^LE MR. JUSTICE TENDOLKAR i BOMBAY HIGH COURT, Suit No. 63 of 1933, dt. 3.11.54. 

*‘1 now come to ■ very ImpoTtaot fact, and that b that on the left edge of the stamp used In the 
disputed receipt and near the perforadon very near to the top loop of the letter 'S' there Is a strip o! 
blue line which Mr. Farxneshwar Dtyal aaya b an Inlc line. It has a iheen of gum above ft whioh 
fuagests. according to Parmeshwat Dayal, that the STAMP HAS BEEN LIFTED FRO.M SO.MH 

OrilER DOCUMENT there b no reasonable explanation suggested for tbb most suspicious 

dark spot on the edge, which ako militates against the genuineness of the lecel^" 


GOVERtIHEHT SERVANTS MANUAL (COMPENDIUM) 

A Real ^mpanion h Guide containing latest rules and regulations framed by the Government 
of U. P. for their employees in regard to conduct, leave, loans and advances. Medical facilities, Budget, 
Trovident Fund. Punishment and appeals. I^cipUnary Proceedings, Public Service Commission, 
Retirement benefits etc. 

Price : Ro. 20/- each. 

PthUshers:— PRAKASHAN KENDRA 

Educational Publishers, Nev7 Buildings, Aminabad, L U C K N O W. 
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CLASSIFIED ADVERTISEMENTS 


LAW DIARY 1969 

18th year of publication Indispensable 
to all concerned with. .Courts 
Price Rs. 4.50 

LAW BOOK HOUSE 
LAW PUBLISHEES 
543/2, SadasHv_Pei:h Laxmi Hoad, 

POONA 2 


Phone No. 4054, 
Allahabad. 


Telegraphic Address 
MAHIR, Allahabad. 


Consult; DANIEL ALEXANDER 
Certified Handwriting & Firigerprint ExperU 
13/D, Prayag Street, ALLAHABAD-2 (U.P.) 

32 years’ experience and author of 
"Fingerprint in a Nutshell" 


HAVE YOUa DISPUTED DOCUMENTS 
EXAMINED BY 

Ttie School of Document Investigation 

Handwriting £ Finger Print Experts 
19, HASTINGS BOAD, 

A L L'A H A B A D. 

Phone I 2976 


Phone No, 5562 
For Fingerprints, Type, or anything about 
a Contested Document CONSULT 

H. L. BAD H WAR 

EXAMINER OF QUESTIONED DOCUMENTS, 
31 Sir Hukamchand Bhawan, Nasia Road 
{ near Janta Hotel ) INDORE {M< P.) 

Govt. Consultant , . Experience over 20 ye<m. 
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AU, INDIA nEPOICIEB, 1863 FECBDAM 


Telephone j 23097 

For Expert Opinion & Evidence 

ON 

Handwriting & Finger Prints 

CONSULT : 

EX. LIEUT. A. D. CHITALEY, I. N. 

B.C.,M.LAA<aS,A.) 

Handwriting & Finger Print Expert 

"MATRU KUTIR” DHANTOLI, 

NAGPUR— 1. Enquiries Solicited. 


OUR REPRESENTATIVES 

1. Dilow fre give Hat of Bepreaent&Uvea of the All India Beporiei Ltd.i wbo bis workine 
In the field. 

2. Il any BepreaentatlTS ceaeea to lepieaent ns, the Iniormatlon will be pcbllahid la 
iheae colomna. 

8. Addieeaea of BepieaeaiatlTeai who ate etatlonaryt aie given. 


1. Ahula M. S.. M819i Bond No. 11. Bejen. 
dranagar, PATNA 10, (Cibar). 

2. Das S. C. 

3. Erande V. R.. Honee No. 28, lOtb 
Main Bond 18th Orosa, Malleewaram 
BANGALOBE.8. 

4. Hasin Ahmad, H. No. 17.S. 116/9, 
Knrmagnda, HTDEBABAD.89 (A. F.), 

Tliose Eo. 5SBS0. 

5. Kbanna R. D. 

6. Khanna P. C. 

'7. Khanna S. C., 10/2, Vidyaitbl Maikel, 
Govindnagar, EANFBB (0. P.) 

8. Malhotra R. K. 

9. Malhotra S. L., House No. 880, Adarsha 
Hagar, JULLUNDUB-Oity (E. Pb.) 

10. Malode P. Y. 

11. S. Lai. 


Salii IlSanager, A. I. R. Ltd. 

12. Seth J.K.. 6, Gbosh Market. £8, Mshatms 

, Gandhi Marg, ALLAHABAD-l (U. P.) 

I Phone No. 8907. 

13. Seth, K. K., 'BLGnjarat Sooletf Faldl 
AHMEDABAD.7 (Gnjarat). 

14. Seth O. K., 8.148, Qreatei Kailaab, 
NewJ>ELEI.48, Phone No. 7B0SB. 

15. Shaligram N. G. 

IS. Shaligram R. G., F.S49, Fanadae Boad, 
0AL0trnA.2D (W. B.) Phone No. 
46.697S. 

17. Sharma P. N., 9.A, New Maiket, Begata 
Pul, MEEBUT (U.P.) 

18. Sushil S. K. 

19. Tahiliani L. C., O/o. All India Bepoitet 
Ltd., Medowa House, Nagindaa Mastet 
Boad, BOMBAY.l (B. B.) Phone Nos. 
Office : 258047, Besidence : 476005, 

20. Verma, H. R. 16/60, Ohai SuTlarvazai' 
Gbattia Azam Eban, AGBA.6 (0. P.) 


The above lepreBeatatlvea ate bound by thdi contracts to attend exoluelvely to A. I. B. 
boslnees and not to book orders ot help In booking orders foi others or engage In any other 
business. Those wbo avail themselves of the eervices of any of the above representatives for 
their own businesses by accepting orders sent by them or by placing orders with them or other, 
wise will bs liable for damages for piooutlng a broach of contract. 
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Manager’s Notice 


1. (a) Owing to the heavy cost of paper and 
printing now-a-days, we are printing only as 
many copies as are actually required and are not 
keeping a large stock of loose parts on hand. 

(b) Moreover, when we send a duplicate part 
to a EUDscriber, whole year’s set is made useless. 
Hence wo are obliged to fix the price of duplicate 
parts at Rs. 15/- per part for A. I. R. and at 
Rs. 5/- per part for Cr. L. J. 

E. Complaints as to non-receipt of A. I. R. or 
Cr.L. J. monthly parts sent under V.P. P. or Regd. 
Post will not be considered unless the complaint 
reaches the office before the 25th of the particular 
month in question. No duplicate copy of the part 
will be supplied free of cost on complaints re- 
ceived thereafter. 

3. Despatch of monthly parts under Regd. Post 
ensures safe delivery. 


4. Journal subscriptions are always payable in 
advance. 

5. Subscriptions are payable at Nagpur. Pay- 
ment by cheque should include Bank chargee 
@ 50 P. per hundred. 

6. When payments to A. I. R. are effected by 
cheque or drafts, it is requested that the same be 
made payable to "The All India Reporter Ltd.” 
and not to “Manager, Secretary, Superintendent 
or Director” thereof. 

7. Publications are not sold through any agency. 
No bookseller can book orders for A. I. R You 
are requested to advise this office the name of any 
person (other than the duly authorised person) 
who attempts to supply or book orders for A. I. R. 
Authority card has been issued by this office to 
every representative of this institution. The names 
of Representatives appear in A. I. R. Parts occa- 
rionally. 


Sales Manager ; &11 India Reporter Ltd., NA(5PUR 1, 

Volume 1 already despatched Vol. 2 in Press, 



An A. £• R« Publication eagerly awaited by 
the Legal Profession 

We have pleasure in announcing a new and revised 
4th — 1968 Edition of an important standard Legal Test Book — 
Our monumental Commentaries on the 

Iransrer or 

By 

CHITALEY & RAO 

(In 3 Volumes) 

Incorporating up-to-date legislative and Judicial developmenls- 
in this very important field of law. 

The set will ie completed in three Volumes. 

Concessional Inland Price Bs. 30/- per volume, Post free- 

or 

Rs. 90/- Carriage free, for the entire set. 

A cash discount of Rs. S/~ would be allowed on full advance 
payment for the entire set. 

To O/Void disappointment please BOOB Your orders ivith 
A. 1. B. Representatives or torite directly to : 

Sales Manager, 

ALL INDIA REPORTER, LTDeg 

P. 0. Box No. 56, CoDgressnagar, 

NAGPUR ( Maharashtra ). 


Voperty Acl 
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A. I. R. PUBLICATIONS 
Sk 

CHXTALEY & RAO 

BOOKS Under Print 

(1) FIFTEEN YEARS* DIGEST (1951 to 1965) (Includes also cases 
of 1950) (Civil, Criminal & Revenue) (in 14 Volumes.) 
Vols. I to XL already despatched. Voh XII under despatch. 

<2) TRANSFER OF PROPERTY ACT — (4th 1968 Edn.) 

(in 3 Vole.) 

Vol. I already despatched Vol. 2 in Press. 

<3) INDIAN PENAL CODE (XLV of I860)— {1st Edn. in 4 Yols.) 


Btady /or Vetpateh 

1. LIMITATION ACT— (4th 1965 Edn,):(2 Yols.) 

2. CRIMINAL PROCEDURE CODE - (6th -1966 Edn.) 

(3 Yols.) 

JOURNALS ; 

ALIi IHDU BEPOBIEB 

GBmnriL jodbhab 

L&BOUB & INDUSTRIAL CASES 

A. I. R. Back sets (ooly available sets) 

Cr. L. J. Back sets (only available sets) 

L. I. C. Back year set. 


■Quotations on request. Supply will be made tubject to previous enjagemenis.: 

Money payaMe at Nagpur, 


Sales Manager, 

All India Reporter Ltd., 

( Post Box No. 56 ) NAGPUR 1. 

NOT ' AYAILABLE FROM ANY -BOOKSELLER 

\ 
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The Hon’ble Mr. Justice 
SABYASACHI MUKHARJI Barrister-aLLaw. 
Judge, Calcutta High Court. 


(Fetrnary) 1969 Journal 2, 
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JOURNAL SECTION 

iggg FEBRUARY 

REDUCTION OF SHiBE CAPITftt. OF A LIMITED COMPANY 
(A Comparative Study of Indian and English Law) 

( By Bubendei Nats * ) 

{ Co7ttinited from Page No. 7. ) 


(B) Common law: 

(1) Prima facie a reduction of capital 
shoiild be an all round one and must fall 
rateably on all classes of shares(25). 
Exception to the prima facie rule: 

(a) There is an exception to the prima 
facie rule, mentioned above. If prefer- 
ence shares have priority to the repay- 
ment of capital in a winding up, the losses 
should be borne by that class or those 
classes which have last claim on the as- 
sets of the company on its %vinding up (26). 

This exception carries more importance 
In India than in England, because in 
India every preference share will have 
a priority to the repayment of capital on 
a winding up, after the commencement 
of the Act of 1956(27). Therefore, in the 
case of reduction the loss of assets would 
be thrown first on the holders of equity 
shares— which is of course a heterogene- 
ous group consisting of ordinary share- 
holders having no preferential rights, pre- 
ference shares issued before 1956 and 
having either of the two preferential 
rights as to dividend and as to capital(23) 

(25) Bannatyne v. Direct Spanish Tele- 
graph Co„ (1886) 34 ChD287:Re.Bar. 
row Haematite Steel Co.. (1888) 39 Ch 
D 582: Re, Union Plate Glass Co . (1889) 
42 Ch D 513; Re. Quebrada Rail Land 
&CopDer Co..(1889) 40ChD 353; Re. 
Mackenzie and Co., (1916) 2 Ch 450, 
Be. Credit Assurance and Guarantee 
Corporation (1902) 2 Ch 601. Per 
’ 5., m "Re, 'Banww SaemaWVe 

■ Steel Co., supra, at p. 595 — "Prima 
fade it must be made on all the 
shares of the company, unless there 
is some express prorision to the con- 
trary.” 

Per Astbury, J., In Re Mackenzie and 
Co., supra, at p. 457: 

"Prima fade where there are ordinary 
shares and preference shares with a 
preferential dividend a re- 

duction ought to fall upon both sets 
of shares eqimlly.” 

(26) Re American Pastoral Co.. (1890) 62 
LT 625; Re Floating Dock Co. of SL 
Thomas, (1895) 1 Ch 691; Re London 
and New York Investment Corpora- 
tion, (1895) 2 Ch 860.— Stirling. J. 

(27) (Indian) Compamek Act, 1956, Sec- 

• tion 8 5 (1). ' 

* U. A. I lit). B. (B&cam), Ui. U. (Kortbvette 
EaaiJM Hiada UniTwaity, T&ranaai— 5. 


Indian law is not clear with regard 
to those preference shareholders whos^ 
shares were issued before 1956 and carri- 
ed only a preferential right to capital.. 
Should the prindple applied in 
England and which can be safely applied 
to the present so-called Indian prefer- 
ence shares be applied to these shares? 
The answer in the affirmative is doubtful 
because these shares are now equity 
shares. Although it is true that the right 
as to the repayment of capital is saved 
by the statutory provision(29), no other 
right is saved under that section. The word 
"otherwise" in S. 90 cannot be interpret- 
ed as referring to this right which has 
been given to the preference shareholders 
bv the judiciary. This ivord only refers 
to those other rights which are specifically 
mentioned in the ‘terms of issue’ of 
those shares, and not the rights granted 
to them as preference shareholders under 
common law. The better view in this 
regard seems to be that they (the pre- 
1956 preference shareholders carr^g 
only one preferential right as to repayment 
of capital) should also share the loss along 
with the other members and classes of 
the group — called equity shareholders.. 

English law has no such problem be- 
cause the holders of preference shares 
having a priority of repayment of capi- 
tal on a winding up are 100 per cent pre- 
ference shareholders irrespective of the 
fact whether they carry a preferential 
right to dividend or not. In England, 
TOa'j timeses vi» Vne 

preference shares itself, e.g., first pre- 
ference, second preference, and so on. In 
such cases, the loss wll be borne accord- 
ing to the preference starting from those 
who have last claim on the assets(30). 

(b) The second exception to the prima 
facie Rule(31) is that it does not apply 
w'here the reduction is fair and equitable. 

11. Many judicial authorities are in 
favour of the principle that if there is 
nothing unfair or inequitable in the 
transaction, the s hares of one or more 

(28) Ibid., S. 85(2). 

(29) Ibid.. S. 90. 

(30) Re Floating Dock Co. of St. Tho.mas, 
(1895) 1 Ch 696. particularly the 
dictum of Chitty. J.. at p. 699. 

(31) See, supra, n ote 25. , 

>■ tJ. B. A,); Advocate; LcctarcritBaoaraa Law Sitioel 
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shareholders may be extinguished with- 
out affecting other shares of the same or 
a different class(32). Three sets of rules 
can be mentioned on the basis of the 
cases. 

(i) Wliere there is no priority as to 
return of capital, the reduction need not 
be always rateable. So long as the re- 
duction is fair, it is not contrary to the 
prima facie rule(331. 

(32) British and American Trustee and 
Finance Corporation v. Couper, (1894) 
AC 399 (HL) at pp. 406, 415, 417; Re 
National Dwelling Society Ltd., 
(1898) 98 LT 144; He Direct Spanish 
Telegraph Co., (1886) 34 Ch D 307; Re 
Thomas de la Rue and Co. Ltd, and 
reduced, (1911) 2 Ch 361; Re Showell’s 
Brewery Co., Ltd. and Reduced, 
(1914) 30 TLB 428. 

(33) Re Quebrada Rail, Land and Copper 
Co., supra. In this case there were 
no preferential rights to capital re- 
payments Tiierefore, prima facie 
any loss should have fallen on all 
classes rateably. But the Court ap- 
proveo a reduction by which only 
ordinary shareholders had to bear the 
whole loss. 

See also Re Gatling Gun, (1890) 43 Ch 
D 628. In both cases the justifica- 
tion was given that the members of 
the class had consented to the re- 
duction. 

However, one year before the decision 
of Re Gatling Gun, in the case of Re 
Union Plate Glass Co., (1889) 42 Ch U 
513, the learned Justice Kay refused to 
sanction such reduction. The ground was 
given that since there was no priority 
rights to capital repayment the Court had 
no jurisdiction to confirm a reduction 
falling solely on the ordinary shareholders 
and not all classes rateably. But this 
view was expressly rejected by North, J., 
in Re Gatling Gun, pp. 629-630. _ Note the 
contrary views of the two justices: 

Kay, J. : “I cannot find the smallest in- 
timation that the 'Act gives a com- 
pany power to reduce’ certain of its 
shares without reducing the others.” 

North, J.,: "I cannot find the 

smallest intimation that 'the Act pre- 
vents a company’ from reducing some 
of its shares without reducing +he 
others.” (Emphasis (here in ' ’ add- 

ed). 

Although the counsel for the company in 
Re Gatling Gun tried to distinguish the 
case from Re Union Plate Glass Co., on 
the ground that in the latter case, one 
class of the shares was to be reduced 
against the will of the others by the vote 
of a majority of the shareholders, wher^ 
as in the present case the shares which 
were to be cancelled, were cancelled with 
the consent of the others. But this argu- 
ment is of not much force because in Re 


(ii) The application of the rule of 
"fair and equitable” is even extended to 
the cases where there are preference 
shareholders carrying a priority to capi- 
tal repayment on a winding up(34). 

(iii) The company may discriminate 
even between the holders of the same 
class on the ground that it is fair and 
equitable. It need not reduce always a 
whole class(35). There are two cases in 
which the decision of British and Ameri- 
can Trustee and Finance Corporation v. 


Union Plate Glass Co., the resolution to 
reduce otherwise than rateably was carri- 
ed unanimously there being present 
holders, to a large amount, of both ordi- 
nary and preference shares. 

(34) Re Allsopp and Sons, (1903) 51 WPi 
644; Re Showell’s Brewery Co., (1914) 
30 TLR 428. But these cases should 
not be considered conclusive on the 
point because in both cases, the reduc- 
tion had been approved by all classes 
of members and thus it was fair. 
Further the proposed reduction, 
in fact, received the sanction in ac- 
cordance with the terms of "varia- 
tion of rights” clause in the articles; 
and thus the rights of other class 
should be considered as duly modi- 
fied. 

(35) That a reduction of capital by affect- 
ing only some of the shares is legal, 
has been approved by the House of 
Lords in British and American Trus- 
tee and Finance Corporation v. Couper, 
(1894) AC 399. In this case the re- 
duction involved the cancellation of 
the shares of all the American share- 
holders who were to take over the 
American investments of the company 
in consideration for which the com- 
pany which would then consist of 
only English shareholders, was to re- 
tain the English assets. 

Actually this particular case is, strict- 
ly speaking, of a 'compromise and 
arrangement’ among shareholders, and 
if the shareholders concerned had 
agreed to such compromise, there is 
no reason why it should not be allow- 
ed. It should not be considered as e 
very good authority for the cases of 
reduction of capital, in the strict 
sense, because in this case the share- 
holders whose shares were cancelled 
got some other shares in place of the 
cancelled shares. Although the above 
case has been followed in nurnerous 
unreported decisions, as stated in the 
irote (t) of S. 330, Halsbury Laws of 
England (3rd Edn.), in every case the 
shareholders thus affected by the re- 
duction had been offered some con- 
sideration for the reduced shares, and, 
of course, they accepted the considera- 
tion. 
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Couper(36) was followed in Poole v. 
National Bank of China Ltd.(37}, and Re 
!I^onia3 de la Rue and Co.(3S). In the 
Tatter case, Eve, J„ after referrinR to the 
two House of Lords' cases, said(39): 

is established that in a 

sdieme for the reduction of share capi- 
tal a company may differentiate between 
the holders of the same class of shares at 
ie^ to the extent of paying off some, and 
not paying off others." 

The contrary view: 

12. We usually find that in most cases 
where the rule of 'fair and equitable’ was 
appQed and the prima facie rule was 
<^cardecU mostly the consent of the class 
concerned was taken{40). Further, there 
are numerous cases which are compara- 
tively recent and hold the view that the 
Tsduction must be fair and equitable be- 
tween the different classes of shareholders 
and due regard should be given to the 
comparative rights of various classes of 
shareholders as regards dividend, capital. 
etcMl). Lord Simmons in Scottish In- 
surance Corporation v. Wilson and Clyde 
Coal Co.. (42) opined: 

'*.......«.the Court's task is to see that 

!he procedure, by which a reduction is 
carried through, is formally correct and 
that creditors are not prejudiced, 'it has 
the further duty of satisfying Itself that 
&e scheme is fair and equitable between 
the different classes of shareholders’(43)”. 
fEinphasis (here in ' ') added) 

In Re Old Silkstone Collieries, Ltd., (44) 
the Court of Appeal held that It had no 
power to confirm the reduction,'although 
It may be fair, if it Involved a variation 
of the rights enjoyed bv different classes 
of shareholders and there had been no 
previous compliance with the terms of a 
'variation of rights’ clause, if such a clause 
ousted. 

IX These principles are also followed 
m India. In a recent case, it is held that 
the Court while confirming the reduc- 
tion. is not necessarily confined to seeing 
that the creditors are properly protected, 

(36) (18^)~AC 399. 

(37) (1907) AC 229. 

(38) (1911) 2 Cb 361. 

(39) Ibid., at p. 365. 

(40) See, supra. Notes 33. 34 and 35. 

(41) Re Floating Dock Co. of St Thomas 
Ltd., (1895) 1 Ch 691: Re Agricultural 
Hotel Co.. (1691) 1 Ch 396: Be London 

' and New York Investment Corpora- 
tion.' (1895) 2 Ch 860: Re Union Plate 
Glass Company, (1889) 42 Ch 513; see 
infra. Notes 42. 44 and 45. 

(42) (1949) AC 462 (HL). 

(43) Ibid . D. 486. 

(44) (1954) Ch 169 (CA). 


but it may also take into account whether 
the reduction will work injustice between 
the different classes of sharehc>ldersf45). 
Reasons for these two different points of 
view: 

14. The authorities who confirmed the 
reduction of capital against the prima 
facie rule and against the interests of 
various classes of shareholders mainly 
based their judgment on the strict inter- 
pretation of the statutory provision of 
both countries. India and England, which 
provides for the reduction of share capital 
and the Court’s confirmation. The rea- 
sons why they overlooked the interests 
of shareholders while confirming the re- 
duction of share capital seem to be thus; 
Fimt, they were of the view that the 
power of the Courts to confirm the re- 
duction was unlimited except that it had 
to be satisfied that the creditors had either 
consented to the reduction or were being 
paid or secured. This point of view gets 
supTiort from the wording of S. 102 of 
the Indian Companies Act. 1956(46), which 
runs as follows: 

'The Court, if satisfied with respect to 
every creditor of the company who under 
S. 101 is entitled to object to the reduc- 
tion. that either his consent to the reduc- 
tion has been obtained or his debt or 
claim has been discharged, or has deter- 
mined or has been secured, may make an 
order confirming the reduction on such 
terms and conditions as it thinks fit". 

It should be noted here that there is no 
mention about shareholders in this pro- 
vision. Secondly, tlie Courts thought 
that the intention of the Legislature, in 
enacting these provisions regarding reduc- 
tion of capital, was to entrust the pre- 
scribed majority of the shareholders with 
the decision regarding the reduction of 
capital. As in the section, no duty 
is imposed uoon the Courts to see whe- 
ther the shareholders’ rights are affected 
by such a reduction or not, the legislature 
wished that, in such a case, the majority's 
decision should be carried out against the 
wishes of the dissenting minority share- 
holders (if any). The dissenting share- 
holders have already been protected by 
providing additional safeguards such as 
the requirement of a special resolution, 
and the Court’s confirmation, which are 
not required in the case of alteration ot 
share capital bv other modes. Had the 
legislature's intention been of giving some 
other rights to dissenting minority share- 
holders, it would have made some sort 
of provisions for them too, as it made for 
the creditors. This view finds some sup- 
p ort in the j udgments of th e tiA’o 

(45) In re, Panruti Industrial Co., Ltd , 
AIR 1960 Mad. 537. 

(46) English provision; (English) - Com- 
panies Act. 1948, S. 68, 
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cases{47). In one case. Lord Herschell, 
L. C, said (48): 

"It will be observed that neither of 

these statutes prescribes the 

manner in which the reduction of capital 
is to be effected. Nor is there any limi- 
tation of the power of the' Court to con- 
firm the reduction, except that it must be 
satisfied that the creditors entitled to ob- 
ject to the reduction have either con- 
sented or been paid or secured ” 

In the same case, he further said (49): 

"I think it was the policy of the Legis- 
lature to entrust the prescribed majority 
of the shareholders with the decision 
whether there should be a reduction of 
capital, and if so, how it should be carried 
into effect The interests of the dissent- 
ing minority of the shareholders (if there 
be such) are properly safeguarded by 
this: that the decision of the majority 
can only prevail if it be confirmed by the 
Court”. 

In another case. Lord Macnaughten ob- 
servecKSO): 

"That condition that gives jurisdiction 
(to confirm a reduction of capital) is not 
proof of loss of capital or proof that capi- 
tal is unrepresented by available assets, or 
that capital is in excess of the wants of 
the company. The jurisdiction arises 
whenever the company seeking reduction 
has duly passed a special resolution to that 
effect”. 

15. It is true that provisions of the 
Act which deal with the reduction of 
share capital do not mention anything 
about the rights of dissenting shareholders 
or the rights of various classes of share- 
holders whose rights are affected there- 
by; the test of 'fairness among various 
classes of shareholders’ in a reduction was 
originated in the common law and it is 
a comparatively recent development. The 
authorities which plead for such test base 
their judgment on 'equitable principles’. 
In other words, the right of shareholders 
to object against the reduction of capital 
is not a statutory one, it is granted under 
common law. In such cases, even if there 
are very few chances of success, they can 
object to the reduction on the grounds 
that it causes a variation of their rights(51). 
or is a fraud on the minority (52). 
(47) British American Trustee and Fin- 
ance Corporation v. Couper, (1894) 
AC 399; Poole v. National Bank of 
China, (1907) AC 229. 

(43) British American Trustee and Fin- 
ance Corporation v. Couper, supra, 
p. 403. 

(49) Ibid., p. 405. 

(50) Poole V. National Bank of China, 
(1907) AC 229. 

(51) (Indian) Companies Act, 1956, Sec- 
tion 106 and S. 107. 

(52) (Indian) Companies Act, 1956, Sec-i 

tion 397: (English) Companies Act,» 
1948, S. 210, ( 


These conflicting opinions must be recon- 
ciled and the law should be clarified in 
this regard. The better view, which is 
based on the equitable grotmds, seems ts 
be that it should also be provided in Sec- 
tion 102(53) that the Court, before con- 
firming the reduction, should, also bs 
satisfied that the reduction wiU not work 
any injustice among the shareholders or 
between various classes of shareholders. 
The reduction should be fair and equit- 
able and it should be done for the benefit 
of the company as a whole. The majority 
should not be allowed to take any undue 
benefit or advantage at the cost of mino- 
rity only due to the fact that the Act 
does not provide any remedy or right to 
the minority. 

16. It seems that the present provi- 
sions in the statute have been enactso 
keeping in view the interests of cre- 
ditors only. The Legislature had con- 
templated that by a reduction of capital 
only creditors’ interests may be affected. 
Had they examined the consequences of 
reduction of capital from the point of 
view of those shareholders whose rights 
and interests are adversely affected by 
such reduction where the majority votes 
are controlled by a few persons and they 
want to squeeze out the minority, they 
would have certainly provided some re* 
med.v for them. It is submitted here that 
the present requirements of special re- 
solution and the Court’s confirmation are 
not sufficient to safeguard the interests 
of shareholders. The shareholders should 
be given a statutory right to file a peff- 
tion to the Court and should be given an 
opportunity to put their cases tliat the 
reduction ivould be unfair to them if K 
rvere confirmed. However, in England, 
shareholders can appear and object, or. 
their own accord, on the hearing of the 
petition(54). Under Indian law, such a 
right is only given to the creditors(55). 
Furthermore, if there are various classes 
of shareholders, the consent of the memn 
bers of every class whose rights are af- 
fected should be taken by permitting them 
to vote on the resolution of reduction of 
capital. 

Indian Preference Shareholders Are 
Slightly Better Placed: 

17. It is heartening to note that this 
point was considered by the Legislature 
in India while enacting the Companies _Ac8 
of 1956. They expressly granted a right 
to vote to the preference shareholders In 
the case of repayment or reduction of the 
s hare capital of the company. A reduc- 

(53) (Indian) Companies Act, 19563 

I (English) Companies Act, 1948, Sec- 
tion 68. ’ 

(54) Rules of the Supreme Court, O. 102, 
R. 5 (England); 

(55) (Indian) The- Companies (Court) Rules, 
1959, E, 60, 
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tion of cacital is deemed to aflect the 
rights attached' to preference shares, and 
thus the holders of such shares are allow* 
ed to vote (56). In England, the prefer- 
ence shareholders have no right to vote 
on a resolution for repayment of capital 
or reduction of capital, unless this right 
has been granted to them expressly, by 
the articles or the terms of issue. In 
this regard the preference shareholders 
of India are better off than those ol 
England. 

18. Even if there is a 'variation of 
rights’ clause in the articles, in most of 
the cases of reduction of capital, it has 
been held by the English Courts that the 
reduction of capital does not I’arv the 
class rights of the shareholders in a strict 
sense. Thus, the variation of rights 
clause also does not provide any safeguard 
in the case of reduction of capital. In 
tto regard too, the Indian law offers 
better protection to the shareholders than 
the English law. by expressly providing 
in the Act that the 'repayment of capital 
or reduction of share capital’ is the ^ria- 
tion of rights attached to the preference 
shares. 'Therefore, the reduction of capi- 
tal can also fall under the scope of Sec- 
tion 106(57). and if there is a 'variation 
of rights’ clause, the requirements of Sec- 
tion 106 will have to be complied with; 
and, the safeguards provided in the case 
ol variation of rights under S. 106 are 
reasonably adequate(58 ). 

(58) (Indian) Companies Act, 1956. Sec- 
tion 87 (2) (a): 

"Subject as aforesaid and save as provided 
in Cl. (b) of this sub-section every 
member of a company limited by 
shares and holding any preference 
share capital therein shall, in respect 
of such capital, have a right to vote 
only on resolutions placed before the 
company wtiicii airectiy ailect the 
rights attached to his preference 
shares 

Explanation — Any resolution for ivlnding 
up the company or for the repayment 
or reduction of its share capital shall 
be deemed directly to affect the rights 
attached to preference shares within 
the meaning of this clause". 

(57) (Indian) Companies Act. 1956. 

(58) (Indian) Companies Act. 1956, Sec- 
tion 107 (1): "If. in pursuance of any 
pro\ision such as is referred to in 
S. 106. the rights attached to any 
class of shares are at any time varied, 
the holders of not less in the aggre- 
gate than ten per cent, of the issued 
shares of that class, being persons who 
did not consent to or vote in favour 
of 'the resolution for the variation, 
may apply to the Court to have the 
variation cancelled, and where any 
such application is made, the varia- 
tion shall not have effect unless and 


Modes of Reduction: 

19. The question of the modes of re- 
duction of capital is considered to be a 
matter of domestic concern, and for (he 
decision of the majority of the share- 
holders of the company. This is one of 
the matters vvhich has not been specified 
by S. 100 of the company statute(59).-The 
Courts of India and England are of the 
view that, subject to the necessity of ob- 
taining the confirmation of the Court, 
the company is left to choose the mode in 
which the reduction is to be made. • In 
British and American Trustee and Finance 
Corporation v. Couper, Lord Macnaughten 
remarked: 

" the Act apparently leaves the 

company to determine the extent, the 
mode, and the incidence of the reduction, 
and the application or disposition of any 
capital moneys which the proposed reduc- 
tion may set free(60).'‘ 

In India, recently, in Re Panruti Indus- 
trial Co. (Pvt) Ltd. (61), the same prin- 
ciples of lav/ were reiterated. In that 
case, it was held that it was the policy 
of the Legislature to entrust the prescrib- 
ed majority of the shareholders with the 
decision as to whether there should be a 
reduction, and it so, how it should be 
carried into effect. It is also the right 
of the prescribed majority to decide the 
extent of the reduction and all other ques- 
tions concerning the reduction including 
the application of the moneys which may 
be set free as a result of the reduction(62). 

26. Section 100(62) provides that a 

company may reduce its 

share capital'inany way’(64). The phrase 
'in any way’ expressly leaves the field 
wide open, and gives unlimited power to 
the companies as regards the modes of 
reduction of capital. However, certain 
wavs in which the reduction of capital 
may 6e clfected' have been mentioned' in 
S. 100(63). but it has also been stated that 
this is to be 'without prejudice to the 
generality of the power’ of the company 
to reduce its capital in any way it likes 
The prescribed modes by the statutory 
provisions are given below. 

(a) Where the company is over-capi- 
talist: 

In the case where th e company i s over- 

until it is confirmed by the Court." 
See also S. 107 (2). (3), (4) and (5). 

(59) (Indian) Companies Act, 1956; 

(English) Companies Act, 1948, Sec- 
tion 66. 

(60) (1894) AC 399 (HL) 411, 412. 

(61) AIR 1960 Mad 537. 

(62) Ibid. p. 539. 

(63) (Indian) Companies Act, 1956: 

(English) Companies Act, 1948, Sec- 
tion 66 

(64) Underlining (here in ' ’) added. 
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capitalised and it has the capital in ex- 
cess of the \vants of the company, it can 
reduce its capital by mainly two methods; 
_ (i) by extinRuishing or reducing the 
liability of the shareholders in respect of 
unpaid capital. 

The shareholders are liable to the com- 
pany for the amount which is unpaid on 
the shares taken by them. If a prescrib- 
ed majority desires to relieve them (which 
of course includes themselves) from tlris 
liability, it can do so by extinguisliing or 
reducing the unpaid capital, which also 
Includes uncalled capital by virtue of Sec- 
tion 100 (1) (a) (65). 

(ii) by paying ofi any paid-up share 
capital which is in excess of the wants 
of the company. The company may ex- 
tinguish or reduce the liabilities of any 
of its shares or may pay off these shares 
on the understanding that it may be called 
up again any time (66). 

(b) Where the company has suffered a 
loss of capital; 

In such a case the company by a presc- 
ribed majority; 

(i) may cancel any paid-up share capi- 
tal which is lost or is unrepresented by 
available assets without extinguishing or 
reducing liability on any of its shares (67), 
and 

(ii) may also cancel paid-up shares with 
extinguishing or reducing liability on any 
of the shares(68). 

(65) Surrender of partly paid-up shares 
not liable to forfeiture in considera- 
tion of release by the company of the 
surrendering shareholder from his 

; liabilities in respect of the shares 
i surrendered is a case in illustration 
; of the mode of reducing capital by 
extinguishing or reducing the liabi- 
lity on shares not fully paid-up. 
Indian Iron and Steel Co., Ltd. v. 
Dalhousie Holdings Ltd., AIR 1957 
Cal 293 (308). 

(66) 'Payment of dividend’ out of paid-up 
share capital or purchase by the 
company of its own shares (which is 
now the subject matter of express 
legislative enactment) is the illustra- 
tion of this mode of reduction of capi- 

■ tal: Indian Iron and Steel Co., Ltd. v. 

Dalhousie Holdings Ltd., AIR 1957 
' Cal 293. There may be a reduc- 

’ tion of share capital if the company 

returns part of the capital money to 
’ the preference shareholders in cash. 

So also, the conversion of issued pre- 
’ ference shares into redeemable pre- 
ference shares is equivalent to a re- 
duction of share capital, and sirnul- 
taneous increase of share capital; 
AIR 1956 Pat 364, 367. 

(67) (Indian) Companies Act, 1956, S. 100 
(l)(b); (English) Companies Act, 1948, 

S. 66(l)(b). 

(68) Ibid. 


21, Though the modes mentioned above 
are stated in S. 100 which authorises the 
reduction of capital, they are not exhaus- 
tive; the section itself states that the ways 
of reducing the capital are not restricted 
to only these methods. This general 
poiver has given a udde discretion to the 
majority shareholders in respect of choos- 
ing the mode of reduction, e.g. capital can 
be reduced even though not lost. There 
are certain other modes of reducing share 
capital, for instance by purchasing its own 
shares, or by paying off interest, etc., 
from the share capital, some of which are 
prohibited by the statutes of both coun- 
tries(69). The phrase 'in any way’ used 
in S. 100(70) has made the law uncertain 
to some extent, and gives too much discre- 
tionary power to the shareholders. The 
Jenkins Committee of England was of the 
vie^v that 'terms in which S. 66 permits 
a reduction of capital impliedly prohibit 
a limited company from reducing its share 
capital except as expressly permitted by 
the Act’, (71) and thus it recommended 
that the Act should provide that save as 
expressly permitted, a limited company 
must not reduce its capital (72)’. Though 
the recommendation of the Jenkins 
Committee may be accepted for the 
sake of clarity and certainty in law, 
the reasons given by the Com- 
mittee on v.'hich it arrived at this 
conclusion are not acceptable. The words 
'without prejudice to the generality of 
the power of the company to reduce its 
capital in any way’, mentioned in Sec- 
tion 66(73) clear out any possibility of im- 
plied prohibition as regards the mode 
of reduction of capital. 

LIABILITIES OF MEMBERS IN RES- 
PECT OF REDUCED SHARES: 

22. After the reduction of capital, the 
members of the company, past or present, 
cease to be liable in respect of any shares, 
to any call or contributions as regards the 
amount by which the nominal amount of 
their shares has been reduced. (74) 

EXCEPTION; If the company is unable 
to pay, after the reduction, the amount of 


(69) (Indian) Companies Act, 1956, Ss. 77; 
76; 78; 205: (English) Companies Act, 
1948, Ss. 53, 54 and 57. 

(70) (Indian)Companies Act. 1956; (Eng- 
lish) Companies Act, 1948, S. 66. 

(71) Report of the Company Law Com- 
mittee (London), 1962, Cmnd. 1749, 
Para 157. 

(72) Ibid, para 187(a). 

(73) (English) Companies Act, 1948; 
(Indian) Companies Act, 1956, S. 100. 

(74) (Indian) Companies Act, 1956, S. 
104(1): (English) Companies Act. 1948, 
S. 70(1). 
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the debt or claim of any such creditors 
who by reason of their ignorance of the 
reduction were not entered in the list of 
creditors, every person who was a mem- 
ber of the company at the date of the 
registration of the order for reduction 
and minute, shall be liable to contribute 
for the payment of that debt or claim in 
the way as if no reduction has taken 
place. (75) 

OTHER REQUIREMENTS TO BE FUlx- 
FILLED TO SECURE THE COURT’S 
SANCTION AND OTHER FORMA- 
LITIES: 

23. The procedure which has to be fol- 
lowed by a company which wants to 
reduce its share capital and the require- 
ments to be fulfilled in order to secure 
the Court's sanction have been mentioned 
in Sections 101, 102 and 103 of the 
Indian Companies Act, 1956. (76) They 
are themselves self-explanatory and need 
no further elaboration and thus are not 
discussed here. The penalty for conceal- 

(75) Proviso of Section 104(1): (Indian) 
Companies Act, 1956: (English) Com- 
panies Act, 1948, S. 70(1). 

(76) Provisions of the (English) Com- 
panies Act, 1948, are Ss. €7, 68 and 69- 


ins names of creditors, etc., has besn- 
dealt with in Section 105 of the Act of 
1956. (77) In this connection. It may be 
mentioned that, as suggested earlier,- the 
Court while confirming the reduction of 
Capital must also be satisfied that the 
proposed reduction would not work any 
injustice among various classes of share- 
holders or among shareholders of the 
same class. As there is no mention of 
this condition in the statutory provisions, 
it is suggested that Section 102 should be 
suitably amended. (78) 


(77) (English) Companies Act, 1948, S. 71. 

(78) See Supra. A provision on 

the lines of section 107 of the Indian 
Companies Act, 1956, may be made in 
the Act authorising shareholders 
whose rights are affected by the re- 
duction to file a petition on their own 
accord to the court at the time of 
the consideration of the application 
of the company with regard to the 
confirmation of the reduction. Fur- 
ther. a duly should be imposed upon 
the courts to safeguard the interests 
of shareholders to the same extent as 
it does at present the interests bf 
creditors. . t 
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■ But for the recent judgment of the 
Supreme Court in Prem Raj v. D. L. F. 
Housing and Construction (Pvt.) Ltd., 
AIR 1968 SC 1355 the law on the scope 
of revisional jurisdiction of the High 
Court under S. 115 C. P. C. was settled 
beyond any doubt. There are, however, 
some dfefa in Ftem Rajk case, AfR 
SC 1355 supra, which seem to tend to 
Water down the well-established princi- 
ples, create a serious conflict and sound a 
discordant note. 

' 2. Before adverting to the Prem Raj’s 
case, AIR 1D68 SC 1355, it would be ne- 
cessary to call attention to the fact that 
as far back as 1883 the Privy Council In 
Amir Hassan Khan v. Sheo Baksh Singh. 
(1883) ILR 11 Cal 6=11 Ind App 237 
(PC) had laid down that if once it is 
found that the subordinate Court had 
jurisdiction to decide a particular ques- 
tion, ev’en if it decided it wrongly, it 
could not be said that it exercised its 
jurisdiction illegally or with material ir- 
regularity. This view was reiterated in 
a subsequent pronouncement of the Privy 
Council in Balakrishna Udayar v. Vasii- 
deva Iyer, AIR 1917 PC 71 where it wa^ 
categorically laid down that Section 115 
applies to jurisdiction alone and that 
there is nothing contained in that section 
which is directed to correct conclurions 


of law or fact in which question of juris- 
diction is not involved. Later, in Venkat- 
agiri Iyengar v. Hindu Religious Endow- 
ments Board, AIR 1949 PC 156 the Privy 
Council made it clear that sub-clause (c) 
of Section 115, C. P. C. only empowered 
the High Court to correct 'errors of pro- 
cetfore' ('emphasis (here fn ' iniaef 
which the • subordinate Court may 
have fallen into while exereJs- 
ing its jurisdiction. Thereafter, In 
Joy Chand v. Kamalaksha, AIR 1949 PC 
239 the Privy Council further stated that 
if by a wrong decision on a question of 
limitation or res judicata the Court as- 
sumed jurisdiction, it was open to reri- 
sion under clauses (a) and (bj of Section 
115, C. P. C. and that clause (c) in 
such a context may well be ignored. It 
observed that error in decision of a sub- 
ordinate Court does not by itself involve 
that the subordinate Court had acted U- 
legaUy or wnih material irregularity so 
as to justify interference in revision 
under clause (c) of Section . 215 
C. P. C. 

3. Various conflicting interpretations 
continued to be put upon the aforesaid 
pronouncements of the Privy Coxmcil by 
the Indian High Courts. To give but only 
two instances: Madras High Court justi- 
fied ^e^dsional interference if the lower 
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Court had decided the case perversely, 
AIR 1915 Mad 1223; the Calcutta High 
Court justified it on the ground that revi- 
sional jurisdiction could be directed 
against the correction of gross and pal- 
pable errors or to remedy manifest in- 
justice in non-appealable matters. AIR 
1935 Cal 102. 

4. But the Supreme Court in Keshai'- 
deo V. Radha Kishen, AIR 1953 SC 23 set 
at rest the conflict by restating the law 
and approving fully and expounding the 
dicta laid do%\Ti by the Privy Council in 
the aforesaid cases. Mahajan, J. (as he 
then was) lamented that the High Courts 
have not always appreciated the limits of 
the jurisdiction conferred by this section. 
His Lordship expressly disagreed with the 
Calcutta view in Mohunt Bhagwan Rama- 
nuj Das v. Khetter Moni Dassi, ^897) 1 
Cal WN 617 that clause (c) of Section 
115, C. P. C. was intended to authorise the 
High Courts to interfere and correct gross 
and palpable errors of subordinate 
Courts, so as to prevent grave injustice in 
non-appealable cases. 

5. In Keshardeo’s case, AIR 1953 SC 23 
supra, there was a bitter and frivolous 
litigation protracted over 30 years and the 
parties appeared to have fought out more 
for prestige than for the settlement of 
any genuine disputes between them. 
After a round to the Privy Council over 
execution proceedings, the decree-holder 
had applied to the trial Court for an ad- 
journment of the execution case, which 
was refused and without giving any op- 
portunity to the pleader of the decree - 
holder to take any alternative course that 
may have been available to him, the ex- 
ecution case itself was dismissed, des- 
pite tire fact that the stakes were very 
heavy. Fresh application for execution 
at tlrat stage was time-barred. There- 
fore the decree-holder applied to the trial 
Court invoking its inherent jurisdiction 
under S. 151 >C. P. C. that the order dismis- 
sing the execution case be set aside. The 
trial Court fairly conceded that it had 
fallen in error in dismissing the execution 
case after the application for adjournment 
was rejected and, therefore, set aside the 
order of dismissal and restored the execu- 
tion case to file. This order of restoration 
was challenged in the High Court in its 
revisional jurisdiction under Section 115. 
C. P. C. The High Court interfered and 
ordered a remand to the trial Court to 
determine certain collateral facts. While 
setting aside the High Court’s order the 
Supreme Court observed that the order 
before the subordinate Judge was one 
that he had jurisdiction to make, that in 
making that order he neither acted in ex- 
cess of his jurisdiction nor did he assume 
jurisdiction which he did not possess and 
that it could not be said that in the exe]> 
cise of his jurisdiction he acted with 
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material irregularity or committed any 
breach of the procedure’ (quotation minS) 
laid down for reaching the result. The 
Supreme Court entered into a long dis- 
cussion as to the scope of section 115 and 
in terms approved the extracted ratio of 
the aforesaid Privy Council decisions, 
which for want of space need not be set 
out here. 

6. Then came the famous case of Vora 
Abbasbhai v. Gulam Nabi, AIR 1964 SC 
1341 which arose from the Gujarat High 
Court, where the Supreme Court found 
it as a fact that the error corrected bv’ 
the High Court in its revisional jurisdic- 
tion was a gross error of law resulting 
in grave injustice and yet the Supreme 
Court allowed the appeal on the ground 
that the High Court had no jurisdicticn 
under Section 115, C. P. C. to correct er- 
rors of law howsoever grave or palpable. 
The Supreme Court observed that the 
District Court no doubt had taken a gros- 
sly erroneous view of the law, yet ti:e 
High Court had no authority under its rs- 
visional powers to set aside the order 
merely because the .judgment of the Dis- 
trict Court was assailable on the ground 
of gross error of_ law or fact and that it 
could not be said that the subordinate 
Court acted in the exercise of its jurisffic- 
tion illegally or with material irregularity. 

7. The same view was affirmed by the 
subsequent judgments of the Supreme 
Court in Misrilal v. Sadasiviah, AIR 196'5 
SC 553 and in Pandurang v. Maruti, AIR 
1966 SC 153 by a larger Bench of five 
Judges and in Ratilal v. Ranchhodbhai 
AIR 1966 SC 439. 

8. It seems that this settled position in 
law has been given a go-by by the ob- 
servations of Ramaswami JTin Prem Raj’s 
case, AIR 1968 SC 1355 supra. It may, 
however, be noted that in Prem Raj's 
case, AIR 1968 SC 1355 the Bench con- 
sisted only of two Judges, viz. J. C. Shah 
and Ramaswami JJ. and further tliat 
none of the earlier Privy Council anp 
Supreme Court authorities were referred 
to in the said judgment. It seems tha^ 
actuated by the exigencies of the case ana 
motivated by expediency the observations 
of the Supreme Court, to which I will 
presently make a reference, have tended 
to water down the well-settled principles 
governing the revisional jurisdiction of 
the High Courts under Section 115, C. P. C, 

9. In Prem Raj’s case, AIR 1968 SC 
1355 the plaintiff had sued firstly for a 
declaration that the contract for the sale 
of land was void on account of undue 
influence and had secondly, in the alte*- 
native, asked for the specific performmce 
of the very same contract. In the tr^l 
Court a preliminary objection was raisso" 
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to tJje effect that the alernative prayer 
^or the specific performance of the con- 
■tract was thoroughly inconsistent with 
the prayer for the avoidance of the said 
contract and that the prayer for the 
specific performance should be struck 
do’.vTi and the suit as regards that prayer 
be dismissed. The trial Court rejected 
the preliminary objection, whereupon the 
High Court of Punjab was approached in 
its revisional jurisdiction under Section 
115, C. P. C. The High Court interfered 
and upheld the preliminary objection and 
dismissed the suit so far as it related to 
the prayer for specific performance. No 
-fault, howev'er, can be found with the 
view taken by the High Court that the 
plaintiff could not claim specific perfor- 
mance when he was not ready and will- 
ing to perform his part of the contract as 
•was unequivocally embodied in his 
prayer for the avoidance of the contract. 
In effect, the High Court held, with 
which the Supreme Court concurred, 
that the suit, so far as the specific prayer 
lor specific performance was concerned, 
was liable to be dismissed on the ground 
that it showed no cause of action. It can 
be assumed from the decision of the 
Supreme Court that the High Court 
exercised powers analogous to those laid 
dQ^v^ in Order 7 Rule 11 (a) C. P. C. 
whereunder the trial Court is enjoined 
to reject the plaint if it discloses no cause 
of action. 

10, Applying the well-settled princi- 
ples. it appears that the trial Court had 
undoubtedly jurisdiction to decide v.die- 
ther the plaint disclosed a cause of action 
or it did not and if the Court took one 
view out of the two possible views, it can- 
not be said that it acted in the exercise 
of its jurisdiction illegally or with mate- 
rial irregufarity ancf thus rendered' itself 
amenable to the xewsional jurisdiction of 
the High Court under S. 115, C. P. C. An 
-eminent Counsel. Mr. M. C. Chagla (who 
was once the Chief Justice of the Bombay 
High Court and is admittedly an eminent 
jurist) canvassed in all sincerity before 
the Supreme Court on behalf of the 
appellant that the High Court had no 
jurisdiction to interfere in the order of 
the trial Court under section 115 C. P. C. 
He further urged that the finding of the 
trial Court did not involve any question 
of jurisdiction and that the High Court 
had fallen into an error in reverring 
finding of the trial Court on the issue as 
to whether the relief for specific perfor- 
mance was open to the opponent in the 
alternative or not. The argument of the 


learned Counsel was repelled by the Sup- 
reme Court by the followdng observations 
which are the subject matter of the pre- 
sent article: — 

Said Ramaswami J.: 

"In our opinion, there is no warrant for 
the argument put forward on behalf of 
the appellant. It is manifest that in hold- 
ing that the appellant was entitled in the 
alternative to ask for the relief of speci- 
fic performance, the trial Court had com- 
mitted an error of law and so had acted 
with material irregularity or illegality in 
the exercise of its jurisdiction within the 
meaning of section 115(c) of the Civil 
Procedure Code. It was therefore com- 
petent to the High Court to interfere in 
revision with the order of the trial Court 
on this point. To put it differently the 
decision of the trial Court on this ques- 
tion was not a decision on a mere ques- 
tion of law but it was a decision on a 
question of law upon which the jurisdi- 
ction of the trial Court to grant the parti- 
cular relief depended. The question was 
therefore one which involved the juris- 
diction of the trial Court; the trial Court 
could not. by an erroneous finding upon 
that question, confer upon itself a juris- 
diction wliich it did not possess and its 
order was therefore liable to be set aside 
by the High Court in revision," 

In other words, the observations lend 
themselves to this view that in a suit 
where the plaintiff prays for a decree on 
a debt due by the defendant the trial 
Court has jurisdiction to pass such a 
decree only if such debt is proved and 
would have no jurisdiction to pass a 
decree if such debt is not proved. If the 
trial Court errs in the finding as to whe- 
ther a debt existed, such an error could 
ie- cimwnV'xf iy aW JAgiV Cburv Ai 
revisional jurisdiction. If this view were 
correct, the revisional jurisdiction would 
be as wider as the jurisdiction exercisable 
by the High Court in the First Appeal: 
there will be no limit of whatever nature 
on the scope of such jurisdiction, for any- 
thing under the sun could be done by 
the High Court under clause (c) of sec- 
tion 115, C. P. C. 

11. In mv respectful submission, there- 
fore. the decision of the Supreme Court 
in Prem Raj’s case, AIR 1968 SC 1355 and 
the trenchant observations extract^ 
above are completely antagonistic to the 
weU settled law on the scope of sec- 
tion 115. C. P. C and require to be ex- 
pressly reversed by the Supreme Court 
at the earliest opportunity. 



DOES THROWING SEPARATE PROPERTY INTO COMMON HOTCHPOT 
OF H. U. F. AMOUNT TO “TRAN '.FER”? 

(By VaLL.vhhdas Mouta, Advocate, Al:ola ) 


The_ question as to whether an act of 
throwing separate property of a copar- 
cener of a ioint Hindu family under the 
Mitakshara Law into joint stock and 
blending it with family property, consti- 
tutes transfer or not, has evoked con- 
siderable debate in the Courts and among 
Jurists. 

2. The High Court of Madras in the 
case of M. K. Streman v. Commr. of I. T., 
Madras, AIR 1962 Mad 26 has made the 
follovdng observations; 

"A transfer is essentially a contract, a 
bilateral transaction. The transaction 
by wMch a property ceases to be the pro- 
perty of a coparcener and becomes im- 
pressed with the character of coparce- 
nary property does not itself amount to 
transfer. No transfer need precede the 
change. No transfer ensues either”. 

3. The High Court of Bombay in the 
case of Kisansingh v. Vishnu, AIR 1951 
Bom 4 has held to the effect that blend- 
ing of self-acquired property by an indi- 
vidual witli his joint family property, 
does not amount to transfer and conse- 
quently, it is not a gift requiring registra- 
tion under law. The High Court of 
Mysore in the case of Smt. Laxmibai 
V. C. I. T. Bangalore reported in 1967 
Taxation 85, has observed in this connec- 
tion, as under ; — 

'Tt would follow, therefore, that even 
in the case of father’s self-acquired pro- 
perty throwing the same into the common 
stock or blending it with other undoubt- 
ed joint family properties, would be an 
act of "Pitruprasad” and not a creation 
of new right in the son or transference 
of a new right by a father to a son. It 
was only removal of a limitation placed 
on an exercise of a right recognised as 
always existing from the birth.” 

4. However, the High Court of Guj- 
rat has taken a different view in the 
case of K. L. Patel v. Commr. of I. T. 
Gujarat reported in AIR 1962 Guj 6. 
The learned Judges observed as under: — 

“We are inclined to accept the view 
urged before us by the learned Advocate 
General that by reason of operation of 
Law, a transfer of property takes place 
when a member of a joint Hindu family 
throws his separate property into the 
the hotch-pot of the family property. The 
real question which we have to consider, 
is whether there has been a transfer of 
assets directly, or indirectly, by the 
assessee to his wife and minor son. The 
assessee while throwing the property 
into the hotchpot has effected a change 
of ownership of the property”. 

5. The High Court of Andhra Pradesh 
has also taken a similar view in Commr. 
of Gift-tax v. Satyanarayana Murthy, 


reported in AIR 1965 AP 95. The learn- 
ed Judges observe; 

"There can be little doubt that by this 
transaction the owner of the property has 
divested himself of it and vested it com- 
pletely in the joint Hindu family. He has 
thus effected a change of ownership of 
the property.” 

G. When the controversy was indirect- 
ly referred to the Supreme Court of 
India, the Supreme Court has made only 
the following observations in the case of 
Commr. of Income-tax Gujarat v. Keshav- 
lal Lallubhai, reported in AIR 1965 SC 
866 : 

"There is some difference of opinion 
whether the act of throwing self-acquir- 
ed property into hotchpot is a transfer 
or not. We need not settle this controver- 
sy in this case.” 

It is learnt that this specific question is 
now pending before the Supreme Court 
of India, for decision, and the final law 
of the land on this subject will be deter- 
mined only at the time of judgment. How- 
ever, on closer examination of this ques- 
tion and on sober consideration, one is 
inclined to accept Ihe view that such a 
transaction is not transfer in any sense 
of the term. Section 5 of the Transfer of 
Property Act IV of 1882 gives a defini- 
tion of transfer of property. The well- 
known authority on Hindu Law Mr. D 
F. Mulla had following observations to 
make on the subject which can be 
found in clause 227 of the 12th Edition 
of his treatise on Hindu Law; 

"Property which was originally the se- 
parate or self-acquired property of a 
member of a joint family may become 
joint family property if it has been volun- 
tarily thrown into the common stock with 
the intention of abandoning all separate 

claims upon it 

Separate property thrown into common 
stock is subject to all incidents of a joint 
family property.” 

Thus, it would be seen that a person might 
impress his self-acquired property whollv 
or partly with the joint family character 
He might throw it into the hotchpot or 
declare his clear intention to convert the 
self-acquired property into the family 
property, and this can be done merely by 
declaration of a clear intention to waive 
his separate rights. It is also not neces- 
sary that he should convert his entire 
property into joint family property, nor 
is it necessary that the family should have 
the property in existence. No formali- 
ties of any nature are essential for con- 
verting the nature of the property. Once 
the unequivocal intention is proved, tile 
effect is that all the properties so blend- 
ed become the joint family property. 


A. IrB. 
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7, Severance in status with the result- 
ing change in the nature ol ownership of 
the property, is one of the incidents of 
coparcenary. Coparcenary property 
vests in the separated members as tenant- 
in-common after severance in statxis. 
This result can be achieved by unilateral 
exercise of the volition of the separatinR 
member or members of the family. This 
change does not by itself amount to trans- 
fer as has been now almost unanimously 
accepted. These are the incidents of co- 
parcenary under the Mitakshara Law that 
on partition the coparcenary property 
ceases to be joint and the property oi a 
coparcener becomes property of the co- 
parcenary’. Either event can happen by 
the unilateral action of any of the co- 
parceners. Transfer is essentially a con- 
tract i.e. bilateral transaction and it is 
obvious that such a transaction is unila- 
teral. 

8, Under Hindu Law coparcenary in- 
terest consists of unity of possession, uni- 
ty of ownership, and unity of enjoyment. 
Tne ownership is' in the whole body of 
coparcenary and, therefore, by putting 
the self-acquired property in the joint 
family, hotchpot a coparcener is only 
changinR his mode of enjoyment of the 
property. While previously he was enjoy- 
ing the said property as his exclusive pro- 


perty, after blending it with the family 
property, he still enjoys the whole of It, 
as a member of coparcenary and r his 
share is not restricted to a particular 
share so long as there is no division. 
Under the circumstances, it is difficult to 
accept that in cases of this type, there is 
any transfer from one person to the 
other. The owner of the personal pro- 
perty still remains as much owner, of 
every bit of the said property as any 
other coparcener. The totality of the 
property is not diminished only by the 
antecedents attaching to a particular 
part. 

9. There is one more angle to this 
question, and that is that blending need 
not necessarily be a result of a single act 
or single declaration of intention by a 
person. It may be brought about and ge- 
nerally it is brought about by a continu- 
ous course of conduct commencing either 
with the act of acquisition itself, or at a 
subsequent point of time, by way of en- 
joyment or mode of enjoyment. The con- 
siderations applicable to the process of 
partition in Mitakshara family, apply 
with all force to the process of throwing 
property into a common hotchpot. If 
the partition cannot be a transfer, the act 
of impressing self-acquired property with 
the character of the joint property cannot 
also be a transfer. 
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CLAIMS TRIBUNALS & COMl'ENSA- 
HON — By G. N. Sabahit — with a 
foreword by Hon. Mr. Justice, A.Nara- 
yan Fai, High Court, Mysore. 

Section 210 of the Motor Vehicles Act 
empowers the State Government to con- 
stitute by notification in Official Gazette, 
one or more Motor Accidents Claims Tri- 
bunals for a specified area, for adjudicat- 
ing upon claims in respect of accidents in- 
volving the death of or bodily injury to 
persons arising out of the use of Motor 
Vehicles. Sections IIOA to IlOF deal with 
various stages through which the clmm is 
processed and finally awarded. 

Although creation of new forum for 
cltdms relating to death or bodily injury 
resulting from accidents by use of motor 
vehicles, provides a cheaper and speedier 
remedy, the substantive rights or princi- 
ples of liability or the principles govern- 
ing the computation of compensation have 
remained unchanged. 

The book under review exhaustively 
deals with not only the working of Motor 
Accidents Claims Tribunals, but also with 
the principles of actionable negligence as 
a. specific tort and the principles of law 
under which the Tribunal fixes and awards 
damages for personal injuries as w'eU as 


for fatal accidents. These topics have 
been dealt with in different parts. There 
are separate chapters dealing respectively 
with the Statutory Rules (Mysore Motor 
Vehicles Rules) and Pleadings and Prac- 
tice. Illustrative English and Indian cases 
have baen given in separate chapters in 
respect of damages for personal injury. 
There are illustrative Indian cases deal- 
ing with award of damages in cases of 
fatal accidents. 

There is a List of Cases and an Index, 
G. G. M. 


"CIVIL COURT PRACTICE AND PRO- 
CEDURE” — By A. C. Ganguly, 8th 
Edition (1968). Edited by Shambhudas 
Mitra, Advocate. Author of "A Treatise 
on Vendor and Purchaser” and other 
books, Published by Ea.stem Law 
House P\'t. Ltd., Calcutta. Pages 1030, 
Price Rs. 25=00. 

For a law book running into 8 editions 
is no mean achievement. With each edi- 
tion, the popularity of the book has grown, 
in spite of the fact that the author of the 
original edition died long ago. The de- 
mand for this book has persisted and the 
present editor Shrx Shambhudas Mitra has 
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brought out three more editions, the 
latest being the 8th which is under review. 

The present edition is not a "reprint” 
but has a good deal of hard work and 
constant alertness behind it. Latest ena- 
ctments, latest case law have been studi- 
ed, and on that basis various portions of 
the book have been rewritten, and some 
excised. The book deals with the proce- 
dural and practical side of civil law, ar- 
ranged topicwise. The book is essential- 
ly meant for juniors, at the Bar, attorneys 
and lay litigants. Even the busy seniors 
v^tU find the book helpful. 

A quick glance through the first Chap- 
ter will enable a young lawyer to know 
his correct duties and responsibilities to- 
wards his client and the client wll also 
know what he should expect of his lav/- 
ver and how far he can go with him. 

_ Chapters are assigned to pleadings, re- 
liefs, issues, evidence, commission, injunc- 
tion, receiver, attachments, compromise 
and so on. The subject-matter is 
thoroughly simplified and the junior 
judge, or a lawyer or a litigant, is not 
likely ever to go v/rong if he follows the 
tips given in these Chapters. 

In Part Two, the author has given use- 
ful notes on important Sections, Orders 
and Rules of the C. P. Code, important 
portions of Constitution, T. P. Act, Prov. 
Small Cause Courts Act, Succession Act, 
Lunacy Act, Insolvency Act, Hindu Law, 
Mahomedan Law, Limitation, Stamp Act 
a few local Acts of Bengal and extracts 
from Rules and Orders of different High 
Courts. The Author has dealt with every 
aspect and branch of procedural law, 
which a practitioner has generally to go 
through in his practice. 

The book contains 35 model plaints and 
written statements and forms of various 
draft petitions and applications, draft 
notices, and conveyances. The editor has 
left no subject which a junior will not re- 
quire. 

A detailed 'Contents’ and a copious 
Index have enhanced the utility of this 
book. BDB/R.G.D. 


"BIGHTS AND RESPONSIBILITIES OF 
GOVERNMENT SERVANTS” — By 
Kalicharan Patnaik, B. A., B. L. Retired 
Under Secretary, Law Department, 
Government of Orissa, 3rd Edition 
(1968), Published by Smt. V. Patnaik 
C/o Shri P. N. Das M. A. Satichaura 
Road, Cuttack 2, Pages 359. Price 
Rs. 10=00. 

We have had occasion to review both 
the previous editions of this book (See 
AIR 1960 Jour 39 and AIR 1963 Jour. 95). 
We have much pleasure in welcoming this 
3rd edition which is enlarged inasmuch 
gs it contains much new material. _ 

A fact that could not escape us is that 
the author has enlarged this edition by 


putting 359 pages as against 244 in the 
first edition, which naturally means more 
material and latest information. 

The author has done an excellent job, 
in bringing together innumerable rules. 
Central and State, relating to Government 
servants in one place and consolidating 
them. This work is unique in its handl- 
ing of the problem with the help of judi- 
cial precedents. Though the book deals 
mostly with rules and regulations framed 
by the Government of Orissa, it is bound 
to be useful to all Governments and their 
servants, as the basic principles govern- 
ing them are almost identical. 

The scope of inquiiw undertaken by 
the author is very wide as the title of 
the book suggests. It deals with legal 
formulas arising out of the dispute relat- 
ing to the Government servants’ conduct 
so far as they give them rights and sub- 
ject them to responsibilities. 

The conduct rules are frequently added 
to or amended. It is not possible for 
Government servants to keep tract of 
them up-to-date. Shri Patnaik, by publi- 
cation of this book has done a great ser- 
vice not only to Government servants but 
also to those who have to enforce and 
work out the rules. BDB/R.G.D. 


"MAHAJAN REPORT UNCOVERED” — 
By A, Rahman Antulay, Bar-at-Iaw, 
M.L.A. Author of "Parliamentary Pri- 
vilege”. Published 1968 by Allied Pub- 
lishers Private Limited, 15 Graham 
Road, Ballard Estate, Bombay 1, Pages 
192. Price Rs. 14=00. 

The book is a brilliant study of the re- 
port submitted by Shri M. C. Mahajan, 
Ex-Chief Justice of India as a one-man 
Commission appointed with a view to re- 
solving the border dispute between the 
States of Maharashtra and Mysore and 
Mysore and Kerala. 

Naturally every one expected that the 
Commission would give fair justice in a 
good measure to both the sides, by adopt- 
ing such rules and yardsticks that would 
govern all equally. 

This searching study of the report is a 
masterly analysis on the part of the 
author to show how imiust, unfair and 
how prejudiced the Commission was to 
one side and how partial it was to the 
other. In fact on reading this book, no 
doubt is left in one’s mind that the 
commission instead of pursuing its en- 
quiry impartially, objectively and judici- 
ally has allowed itself to be swayed. In 
this examination of the Report, Shri An- 
tulay has masterly exposed the fallacies 
in the reasonings of the commission_ and 
how accepted rules have been convenient- 
ly side-tracked by the Ex-Chief Justice. 
The author has referred to various docu- 
ments and has reproduced various maps, 
to substantiate his criticism. All the 
vital asoects of the problem are subject- 
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ed to an acute analysis by the author, 
in a manner as to do away with the need 
of referring to the original report of the 
Mahaian Commission. 

We would recommend that this book 
should be thoroughly read by every 
member of the Parliament to understand 
the case of Maharashtra before giving 
his verdict on the report. B.D.B./R.G.D. 


"THE BOMBAY PREVENTION OF FRAG- 
MENTATION AND CONSOLIDA- 
TION OF HOLDINGS ACT (52 of 1947), 
WITH RULES— By R. M. Tagarc, Advo- 
cate Tilak Road, Poona-2. Pages 128. 
Price Rs. 7=00-Publishcd by author 
himself. 

This booklet contains a Bombay State 
statute passed in 1947 with notes. This is 
probably the first book written on the 
statute since the Act was passed. During 
all the twenty years very few cases ap- 
pear to have been taken to High Court, 
inasmuch as only two cases have 
been cited by the author in his notes and 
one of them is an unreported case (Pages 
21 and 53). This itself suggests that the 
enactment is one which is accepted by the 
tenants as useful and where controver- 
sial points are few. 

The book also reproduces numerous 
Government Resolutions. 

The book seems to have been rushed 
through the press, since it is replete with 
printing errors. Even the "errata append- 
ed at the beginning needs another errata 
to correct the "errata”. 

At the end the author has dealt with a 
few decided cases from other High Courts 
on similar statutes from other States. It 
would have been better if these cases 
were incorporated in proper places in the 
body of the notes under the Bombay 
Act, for their persuasive value. 

BDB/R.G.D. 


"THE EAST GERMAN ARMY” (A pat- 
tern of Communist Military Establisli- 
mont) — By Thomas M- Forster mtb ao 
Introduction by Brigadier W. F. K. 
Thompson, C. B. E. Translated by An- 
tony Buzek. Published by George Al- 
len & Unrvin Ltd., Ruskin House, Muse- 
um Street, London. 1967, Pages 254. 
Price 50 Shillings. 

It is in the last two decades that the 
Iron Curtain is showing some chinks 
through which one can peep in to see the 
working in the Communist Block of 
Nations. These nations are following a 
set pattern established by ^e United 
States of Soviet Russia of keeping every- 
thing to themselves. Naturally, it is 
more so when the matter concerns Mili- 
tary Affairs. 


Yet. through "intelligence” sources, the. 
free democratic world is learning enough 
riot only of the Communists affairs but 
also of their Military pattern. ' ■ 

After the Second World War when Ger- 
(nanv came to be divided, Soviet Union 
lost no time in segregating "National 
People’s Army” but at the same time 
Keeping the same subservient to Russian. 
Military Junta. 

Few men fight for a cause. Most 
men fight for their homeland. As Brig. 
Thompson has observed "Even the Rus- 
5 ians in the last VVorld War did not fight 
for the cause but fought and died for 
Russia”. East German forces may be 
no exception to this principle and it is 
doubtful if the National People’s Army 
will long remain loyal to the Communist 
ideology of the Soviet Union. 

The book gives detailed information on 
many facts of Military preparedness of 
the East German Army including politi- 
cal training and education of National 
people’s Army, a sector which even today, 
is a source of constant concern to the 
rulers uf the German Democratic Repub- 
lic The book, though technical, is sure 
to be welcomed by readers from the non- 
communist nations for the information It 
gives, about the doings behind the iron 
curtain. The information gathered by the 
author is from the East German Offidal 
sources BDB/R.G.D. 


THE GOVERNMENT LAW COLLEGE 
MAGAZINE (JOURNAL SECTION): 
Volume 35 No. 2 I9B6-G7. Published by 
Prof. S. D. Balsara, Government Law 
College, Bombay 1, Pages 103. 

The magazine follows a set pattern. 
This issue is dedicated to the respectful 
memory of late Dr. Radha Binode Pal, an 
eminent jurist on International Law. An 
article on the life and work of late Dr. 
Radha Einode Pal is instructive, inspiring 
jind informative. Some of the articles 
written by teachers are good. We, how- 
ever, feel that greater space should be 
devoted to contributions by students, 
written under the guidance of teachers. 
This will inculcate in them a researching 
attitude, which is the need of the day. 

BDB/R.G.D. 


annual survey of common. 

WTilLTH LAW, 1966 AND 1967 — 
Editor H. W. R. Wade, — Published by 
Buttenvorth and Co., London (Price 
£ 8.85 (Rs. 126*'00) net per volume). 
These are the second and third volumes 
published respectively in years 1966 and 
J967 in a series which was begun in 1965. 
The first volume, which this journal did 
pot review, was published in 1965. 
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Prepared under the auspices of the 
British Institute of International and 
Comparative Law and the Faculty of 
Law in the University of Oxford and 
edited by Professor H. W. R. Wade vnth 
the assistance of Harold L. Ci-yer and 
Barbara Lillywhite (for 2nd Volume) 
these two volumes are really great. There 
are no appropriate words to correctly 
evaluate the utility of this series. 

Dealing with almost all topics arising 
under the Common Law, these volumes 
cover the latest available rulings. It is 
indeed commendable that the 3rd volume 
published in 1967 covers the Supreme 
Court (India) decisions given in 1967. 

The series rvill help maintaining ac- 
quaintance with legal developments else- 
where in the Commonwealth particularly 
in topics of common interest like Constitu- 
tional Law, Fundamental Rights and 
Civil Liberties and International Law. 

G.G.M. 


PRINCIPLES OF CRHVUNOLOGY, CRI- 
MINAL LAW AND INVESTIGATION. 
Vol. 1. By R. Deb. B.A. (Hons.), B. L. 
Second Edition. S. C. Sarkar and 
Sons (Private) Ltd., 1-C, College Square 
Calcutta-12. Price Rs. 17=00. 

This second edition has followed the 
earlier edition of 1958 and this itself is 
the indication of its being in demand. 

This edition is being published in 2 
Volumes. Volume 1 under review deals 
with principles of Criminology, Criminal 
Law and Investigation. The proposed 
second volume would, as the author says, 
deal with prosecution and investigation of 
specific offences. This arrangement 
which is really convenient has been neces- 
sitated due to addition of case law and 
introduction of a few new chapters. 

"Lie-detector” is the subject of second 
chapter. It is very illuminating as well 
as interesting. In recent times there is 
quite a good deal of talk about the de- 
sirability of using lie-detector for the 
purpose of criminal investigation. Stran- 
gely, however, few people in this country 
have a correct idea as to what is a lie- 
detector and what are its functions. 
Some even have a peculiar misconception 
that lie-detector is an instrument that 
can readily distinguish truth from false- 
hood and thereby give a lay investiga- 
tor an accurate idea as to when the sus- 
pect is telling a lie. There is, however, no 
such machine in existence; nor does there 
exist a machine that can ring a bell or 
light a bulb to indicate that a suspect 
under interrogation is telling a lie. There 
is also no such instrument as such which 
can speak out like a radio or gramophone 
machine that this portion of this state- 
ment is true. But when a man tells a lie 
there occurs some physiological changes, 
which if correctly read, give an indica- 
tion of his mind. Such changes may be 


reflected not .only in the expression of his 
face but also in the variations of his res- 
piration, blood pressure and skin resist- 
ance. The lie-detector merely records; 
such physiological changes. 

Thus the machine popularly known as 
fhe lie-detector can only record some phy- 
siological reactions of the suspect with re- 
gard to some crucial and non-crucial ques- 
tions and thereby give the expert inter- 
preter some data for drawing certain in- 
ferences with regard to the statement 
made by a suspect during interrogation. 

The learned author then describes in 
detail the Keeler’s Polygraph Model vith 
its various constituents and their func- 
tions and further deals with limitations of 
lie-detector, the ewdentiary value of lie- 
detector’s test and the utility of this test 
as an investigation aid. 

Other topics dealt with in further chap- 
ters are Modus Operand!, Interrogation of 
tyitoesses. Interrogation of Suspects, Em- 
Ployment of Sources, Inter-State Crimes 
and Criminals. Appreciation of Evidence 
in course of Investigation and Prosecu- 
tion of Cases and Investigation and Prose- 
cution of Corruption Cases. 

The learned author has made a scientific 
a&proach to the subject. Besides being 
u-seful to the legal profession, the book is 
indispensable to Police and those who are 
entrusted w’ith the duty of investigation 
of offences. 

It is hoped that second volume will 
come out soon. G.G.M. 


the CENTRAL SALES TAX LAWS. 
VOLS. I & II (SECOND REVISED 
EDITION), June 1968 — By Kharag- 
Ram Chaturvedi, B. L. Advocate, pub- 
lished by Eastern Law House Private 
Ltd., Calcutta; Vol. I, Pages 430, Vol. li 
pages 592. Price Rs. 40/- per set. 
These two vokunes are not a mere re- 
print of the first edition of 1965. But both 
of them have been so revised as not only 
to serve an up-to-date compendium on 
the subject but also to be a ready guide 
eminently suited to the everyday needs 
of a practising la^vyer. 

The First volume has in most parts 
been "thoroughly rewsed and rewritten” 
as respects the annotation portion. The 
Act portion has, of course, been brought 
up-to-date. In the annotations, all impor- 
tant judicial decisions have been discuss- 
ed, at length in their appropriate contexts. 
As; the author himself puts it, in the pre- 
face, the task of an humble book writer, 
especially dealing with the frequently 
changing tax-laws of this country is nei- 
ther easy nor enviable. Yet it may right- 
ly be said that these yolumes are an out- 
st.qnding testimony to the sedulousness 
with which the author has tried to make 
these volumes a x'aluable up-to-date guide 
on the sales tax laws. 
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The First volume besins with the text 
of the Central Sales Tax Act, amended 
\3pto May 1968. The original Act as well 
es the various subsequent Amending 
Acts have also been separately induded 

Section 5 so that not only the trend of 
amendments but also the exact effect of 
each amendment could also be obtained on 
E mere reference. Section 4 running 
nearly into 300 pages, is devoted to com- 
ipentari’ of the Act, section by section, 
imd the commentary itself is a veritable 
exercise of erudition in that it covers 
eyery conceivable aspect induding 
historical position, territorial application. 
consUtational authority, interpretational 
intricacies and even trade technicalities. 

And yet the most valuable part, one 
/ijpisJd fhijaik is fJfciinn 3 which deals 
VAlh the historical background. The dis- 
cussion how the nebulous nexus theory 
held paramount sway over sales tax cases 
in the pre-Constitution period, and how 
the explanation to Art. 286 (al of the Con- 
ditution gave rise to various conflicting 
interpretations, how the Sales Tax Laws 
’Jalidation Act itself generate a variety 
ci complications and how ultimately Us 
exact scope came to be authoritatively 
darifled by the Supreme Court In State 
cl Madras v. A. Habibur Eahman Sons (in 
1S67) make an enchanting reading. The 
table of cases in the beginning and the in- 
dex at the end add to its usefulness. 

The Second volume has all the merits 
cj lay-out as in the first. Besides, the sales 
thx geography In the beginning. Central 
imd Statewise Buies framed under the 
Act and the Statewise lists of goods 
Tax free rates for the purposes of Sec- 
tions S. 8(21 and 2 (2A) — will certainly 
irake it a most useful book of reference. 

A.G.D, 


CURRENT LEGAL PROBLEMS, 19C7 
Edited by G. W. Keeton and G. 
Schwarzenberger (Stevens and Sons Ltd.^ 
London, Agents in India, N. M. Tripa-. 
' tbi (P) Ltd., Bombay) Pages 240. £ 2 
IS 6. net. 

The 20th volume of Current Legal Pro% 
blems like its predecessors provides a veris 
table collection of articles characterised 
by their scholarly treatment of current 
law in various fields. 

This number opens with Lord Kjlbran> 
don’s Presidential Address to the Bentham 
Club followed by ten other articles whid> 
are the public lectures delivered in th% 
Faculty of Laws of University College, 
London, during the Session 1966-1967 . 

In the article captioned 'the Honest 
Merchant’, Lord Kilbrandon has traced 


the Scotish Law regarding implied war- 
ranty of the quality of goods sold by a 
trader as well as its price-worthiness, from 
early eighteenth century to date ;vith 
amendments undergone according to ex- 
igencies of changing times. " i 

In his article "Care of Cargo under the 
Hague Rules” Mr. F. J, J. Cadwallader 
deals with the duties of common carriers 
in regard to Carriage of Goods by Sea 
and how the recommendation of the In- 
ternational Law Committee to incorpor- 
ate the basic set of rules framed by it at 
the Hague in 1921, in all the bills of 
lading were adopted after suitable am- 
endments as part of the law of Great 
Britain and Northern Ireland by the 
Carriage of Goods by Sea Act, 1924. The 
Article larther desls mtfi Article III 
Rule 2 under which there is a paramount 
duty imposed to safely carry and take 
care of the Cargo. 

■Hie danger of unbounded liberty and 
the danger of bounding it have produced 
a. problem in the science of government 
which human understanding seems hither- 
to unable to solve. The aspect of this 
problem posed by the conflict between 
the interest which we all have In human 
freedom ond the interest which all have 
in the security against crime has aroused 
human passions ever since Peel first pro- 
posed the foundation of the modem Police 
force In 1829. The article "Police Pow- 
ers and the Citizen” by Denys C. Holland 
has touched upon only one or two issues 
affecting the conflict between civil liber- 
ty and security and has suggested the 
need to take into account the needs both 
of the citizens and of the Police in settle- 
ment of these and other issues. 

The Volume also contains following 
articles singularly marked by scholarly 
treatment and clearly exhibit the erudi- 
tion of their Contributors. 

"Information Agreements and the Re- 
form of the Restrictive Trade Practices” 
by Valentine Korah. Ph. D.; "The Law 
Commissions”, bv Prof. O. R. Marshall: 
"Control by Licensing" by Prof. GlanviUe 
L. Williams; "Matrimonial Assets” by 
Prof. E. H. Scamell: "Equity Deserts the 
Wife” by Margaret G. Buckley; "No lia- 
bility without Fault — "Thp Soviet View” 
by E. L. Johnson; "The 1966 South West 
Africa Judgment of the World Court” by 
B. Cheng and "Decolonisation and the 
Protection of Foreign Investments by 
ProL G. Schwarzenberger. 

The Volume also contains a very use- 
ful Table of Cases. Table of Statutes. 
Table of Treaties and an exhaustive In- 
dex, G.G.M. 
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good condition, be advised his removal 
to Poona for treatment. On May 8, 
1953, Dr. Risbud procured Mac Intyres 
splints and substituted them for the said 
wooden planks. A taxi was thereafter 
called in which the boy Ananda was 
placed in a reclining position and he 
along with respondent 2 and Dr. Risbud, 
started for Poona at about 1 a. m. They 
reached the city after a journey of about 
200 miles at about 11.80 a. m. on May 9, 
1953. By that time respondent 1 had 
come to Poona from Dhond where he 
was practising as a medical practitioner. 
They took the boy first to Tarachand 
Hospital where his injured leg was 
screened. It was found that he had an 
overlapping fracture of the femmr which 
required pin-traction. The respondent 
thereafter took the boy to the appellants 
hospital where, in his absence, his as- 
sistant, Dr. Irani, admitted him at 2.15 
p. m. Sometime thereafter the appel- 
lant arrived and after a prelimin^ exa- 
mination directed Dr. Iram to give two 
injections of l/8th grain of morphia and 
l/200lh grain of Hyoscine H. B. at an 
hour’s interval. Dr. Irani, however, gave 
only one injection. Ananda was there- 
after removed to the x-ray room on the 
ground floor of the hospital where two 
x-ray photos of the injured leg were 
taken. He was then removed to the 
operation theatre on the upper floor 
where the injured leg was put into plaster 
splints. The boy was kept in the ope- 
ration theatre for a little more than m 
hour and at about 5.30 p. m., after the 
treatment was over, he was removed to 
the room assigned to him. On an assw- 
ance given to respondent 1 that Ananda 
would be out of the effect of morphm 
by 7 p. m., respondent 1 left for Dhond. 
Respondent 2, however, remained with 
Ananda in the said room. At ^bout 
6 30 p. m., she noticed that he was find- 
iiig difficulty in breathing and was 
having cou^. Thereupon Dr. Ir^ 
called the appellant who, finding toat 
the boy’s condition was deterioratmg, 
started giving emergency treatment winch 
continued right until 9 p. m. when the boy 
expired The appellant thereupon issued 
a certificate. Ext. 138, statog therein 
that the cause of death was fat embolism. 

3. The case of the respondents, as 
stated in para 4 of the plaint, was that 
the appellant did not perform es^n- 
tial preliminary examination of the hoy 
before starting his treataent that without 
such preliminary examination a morpJna 
injection was given to him that the boy 
1969 S. C./9 n G— 1 
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soon after went ‘under morphia’; that 
while he was ‘under morphia’ the appel- 
lant took him to the x-ray room, took x- 
ray plates of the injured leg and re- 
"moved him to the operation theatre. Their 
case further was that 

“While putting the leg in plaster the 
defendant used manual traction and used 
excessive force for this purpose, with the 
help of three men although such traction 
is never done under morphia alone, but 
done under proper general anaesthesia. 
This kind of rough manipulation is calcu- 
lated to cause conditions favourable for 
embolism or shock and prove fatal to the 
patient. The plaintifE No. 1 was given 
to tmderstand Brat the patient would be 
completely out of morphia by 7 p. m. 
and that he had nothing to worry about 
Plaintiff No. 1 therefore left for Dhond 
at about 6 p. m. the same evening.” 

In his written statement the appellant 
denied these allegations and stated that 
the boy was only under the analgesic 
effect of the morphia injection when he 
was taken to the x-ray room and his 
limb was put in plaster in the operation 
theatre. Sometime after the morphia 
injection the patient was taken to the 
x-ray room where x-ray plates were taken. 
The boy was co-operating satisfactorily. 
He was thereafter removed to the opera- 
tion theatre and put on the operation 
table. The written statement then pro- 
ceeds to state: 

‘Taking iuto consideration the history 
of the patient and his exhausted condi- 
tion, the defendant did not find it de- 
sirable to give a general anaesthetic. 
The defendant, therefore, decided to im- 
mobilise the fractured femur by plaster 
of paris bandages. The defendant ac- 
cprdingly reduced the rotational defor- 
mity and held the limb in proper posi- 
tion with slight traction and immobilised 
it in plaster spica. The hospital staff 
was in attendance. The patient was co- 
operating satisfactorily. The allegation 
that the defendant used excessive force 
with the help of three men for the pur- 
pose of manual traction is altogether 
false and mischievous and the defendant 
does not admit it.” 

The appellant further averred 4at 

“the defendant put the patient’s limb 
in plaster as an immediate preliminary 
treatment on that day with a view to 
ameliorate the patient’s condition.” 

4. His case further was that at ^out 
6.80 p. m. it was found that the boys 
breathing had become abnormal where- 
upon the appellant immediately went to 
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diand hospital and from diere to the 
appellant's hospital where he was ad- 
mitted by Dr. Irani at about 2.15 p. in. 
(e) After the appeUant was summoned to 
the hospital by Dr. Irani, he first exa- 
mined his heart and lungs, took tem^ 
rature, pulse and respiration and the boy 
was thereafter taken to the x-ray 
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attend on him and found that his condi- 
tion had suddenly deteriorated, his tem- 
perature had gone high, he m com^ 
was having ditficulty in hreathmg md 
was showing signs of cerebral emhohsm 
and that notwithstanding the emereency 
treatment he gave, he died at ab u 
p. m. The parties led considerable ev^ two x-ray plates were taken. The 

dence, both oral and do<mmentaty, wlucn appellant then directed Dr. Irani to give 
included the correspondence that ^ morphia injections at an hours in- 

ensued between them fouo^^g ^ terval but Dr. Irani gave only one inje^ 
death of Ananda, the appellants leK» instead of two ordered by the appd- 

dated July, 17, 1953 to respondent 1, toe £0^^^ that the 

complaint lodged by respondent 1 to toe ^pgUant had carried out the preliminaiV 
Rnmbav Medical Ojuncu, the appellancs ^jaminatioo before he startea the boys 

explanation thereto and such of the ^ - -- 

cor^ of the case as were produced by 
the appeUanL The ord tesUmony 
sisted of the evidence of the ^0 
dents. Dr. Gharpure ^d otoCT 

doctors of Poona on the one side ^ 
of the appellant and his assistant, 1*. 

Irani, on the other. The nurse who at- 


treatment, (f) The morphia injection 
was given at 8 p. m. The boy was re- 
moved to the x-ray room at diout 3.20 
p. m. He remained in that room tor 
about 45 minutes and was then removed 
to the operation theatre at about 4 p. m. 
and was there till about 5 p. m. when ho 
ixani, uu uio viiA.s... - — — . , .. was taken to the room assigned to him. 

tended on the boy was not exammed. a operation thea- 

the time of the arguments toe part^ ^ ^ Respon- 

used extensively well-kno^ works ot 2 throughout with Ananda 

surgery, particularly with reference to treatment given to the boy 

treataent of fractures of long bones such hospital for Dhond at abquC 

^ the femur. 


5. On this evidence, the trial court 
came to the following ^dings: (a) The 
accident resulting in the fracture jd 
femur in the left Teg of Anmda occu.^ 
at about 7 p. m. on Mav 6, 
sea beach of village Palshel. That place 
was about one and a quarter mile away 
from the place where he and respondrat 
2 had put up. Arrangement had to be 
made for the cot to remove him and Ibe 
boy was brought home between 8-30 md 
^ /i_\ r\_ niraa /vilTmn within 


and left the hospital 1.. 

6 p. m. on the assurance given to him 
that the boy would come out of the 
morphia by about 7 p. m. (h) At about 
6.30 p. m. respondent 2 complained to 
Dr. Irani that the boy was having cough 
and was finding difficulty in breathing. 
The appellant, on being called, examine 
the boy and found his condition dete- 
riorating and, toerefore, gave emergency 
treatment from 6.80 p. m. until the boy 
died at 0 p. m. 

On the crucial question of treat- 


n ribrsf RfrbSd wreSied'^thin ment gwen to Ananda, the trial Cqirf 
r h,,t exceot for tying three accepted the eye-witness account given 

ten ininut ^ fave no by respondent 1 and came to the condu- 


plania to immobilise the leg he gave no 
other treatment. This was not enpu^ 
because the fracture was m the rmdtoe 
third of the femur and, therefore, toe 
hip joint and the knee joint ought to 
have been immobilised, (c) On May 8, 
19^ Dr. Risbud removed the planks 
and ’put the leg in Mac In^s splinb. 
There was on Qiat day swelling in the 
thigh and that part of the thigh had ^ 
come red. The Mac Intyres protruded a 
little beyond the foot, (d) At about mid- 
night on 8/9 May 1953, a taxi was 
brought to Palshet Ananda was lifted 
into it and made to lie down in a ro- 
i-vlming position. The party left at 1 
a. m. and reached Poona at about 11.80 
a- m. *1^6 journey took nearly eleven 
hours. 'Ihe boy was first taken to Tara- 


sion that notwithstanding the denial by 
flie appellant, the appellant had perform- 
ed reduction of the fracture; that in do- 
ing so he applied with the help of three 
of his attendants excessive force, that 
such reduction was done without giving 
anaesthetics that the said treatment ro^ 
sidted in cerebral embolism or shock 
which was tiie proximate cause of the 
boy's death. The trial court disbelieved 
the appellant’s case that he had dedded 
to postpone reduction of the frachire or 
that his treatment consisted of immobili- 
sation widi only light traction with pl^ 
ter splints. The trial Judge was of toe 
view that this defence was an after- 
thou^t and was contrary to the evident 
and the drcuxnstances of toe case. Od 
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these finding he held the appellant 
guilty of ne^igence and wrongfm acts 
Svhida resulted in the death of Ananda 
iand awarded general damages in the 
Eum of Rs. 3,000. 

7. In appeal the High Court came to 
the conclusion that thou^ the appel- 
lant’s case was that a thorough prelimi- 
hary examination was made by him be- 
fore he started the treatment, that did 
not appear to be true. The reason for 
this conclusion was that though Dr. Irani 
swore that the patient’s temperature, 
pulse and respiration were taken, the 
clinical chart. Ext. 213, showed only two 
dots, one indicating that pulse was 90 
and the other that respiration was 24. 
But the chart did not record the tempe- 
ratiu^. If that was taken, it was hardly 
likely that it would not be recorded 
along with pulse and respiration. 

8. As regards the appellant’s case that 
he had decided to delay the reduction 
of the fracture and that he would merely 
immobilise the patient’s leg for the time 
being with tight traction, the High Comt 
agreed with me trial court that that case 
ako was not true. The injury was a 
simple fracture. The reasons given by 
the appellant for his decision to delay 
foe reduction were that (1) there was 
swelling on foe thigh, (2) that two days 
had elapsed since me accident, (3) that 
foere was no urgency for reduction and 
(4) foat foe boy was exhausted on ac- 
coimt of foe long joiumey. The High 
Court observed that there could not have 
been sweUing at that time for neither 
foe clinical notes. Ext. 213, nor the case 
paper. Ext. 262, mentioned swelling or 
any other symptom which called for de- 
layed reduction. Ext. 262 merely men- 
tioned one morphia injection, one x-ray 
photograph and putting the leg in plas- 
ter of parts. The reference to one x-ray 
photo was obviously incorrect as actually 
two such photos were taken. This error 
crept in because foe case paper. Ext 262 
was prepared by Dr. Irani some days 
after the boy’s death after the x-ray 
plates had been handed over on demand 
to respondent 1 and, therefore, were not 
before her when she prepared Ext. 262. 
Her evidence that she had prepared that 
exhibit that very m'ght was held unreli- 
able. Exhibit 262, besides, was a loose 
sheet which did not even contain either 
foe name of foe appellant or Ins hospital. 
It was impossible that a hospital of foat 
standing woxild not have printed forms 
for clinical diagnosis. 

9. The next conclusion foat foe High 


Court reached was that if foe appellant 
had come to a decision to postpone re- 
duction of the fracture on account of 
foe reasons given by him in his evidence 
he would have noted in foe clinical chart 
Ext. 213 or the clinical paper. Ext. 262, 
the symptoms which impelled hiTn to 
foat decision. The High Court agreed 
foat foe medical text books produced be- 
fore it seemed to suggest foat where 
time has elapsed since the occurrence of 
the fracture and the patient has arrived 
after a long journey, deferred reduction 
is advisable. But foe High Court ob- 
served, the question was whether the ap- 
pellant did defer the reduction and per- 
formed only immobilisation to give rest 
to foe injrued leg. After analysing foe 
evidence, it came to the conclusion that 
what foe appellant actually did was to 
reduce the fracture, foat in doing so he 
did not care to give anaesthetic to the 
patient, foat he contented himself with 
a single morphia injection, that he used 
excessive force in going through this 
treatment, using three of his attendants 
for pulling the injured leg of the patient, 
that he put that leg in plaster of paris 
splints, that it was this treatment which 
resulted in shock causing foe patient’s 
death, and lastly, foat foe appellants 
case foat foe boy died of cerebral em- 
bolism was merely a cloak used for sup- 
pressing foe real cause of death, viz. 
shock. 

10. These findings being concurrent, 
this Coiut, according to its well estab- 
lished practice, would not ordinarily 
interfere with them. But Mr. Purshot- 
tam urged that this was a case where 
we should reopen foe findings, con- 
current though foey were, and reappraise 
the evidence as the courts below’ have 
arrived at them on a misunderstanding 
of the evidence and on mere conjectures 
and surmises. In order to persuade us 
to do so, he took us through the impor- 
tant parts of foe evidence. Having con- 
sidered that evidence and the submis- 
sions urged by him, we have come to 
the conclusion that no grounds are made, 
out which could call for our interference 
with those findings. 

11. The duties which a doctor owes 
to his patient are dear. A person who 
holds himself out ready to give medical 
advice and treatment imph'^y under- 
takes foat he is possessed of skill and 
knowledge for foe purpose. Such a per- 
son when consulted by a patient owes 
him certain duties, viz., a duty of care 
in deciding whether to undertake the 
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fe.a duly o! care in deddhg wh^ 


treatment to give or a duly of ^ *? 
Ihe admiaislration of tiat treabnpt A 
breach of any of those dutiM a 

right of action for neghgence ‘o the 
patient. •rbe^_prachhon=r mi^ b™g to 


tiian mac ui uio - 

scarcdy bo legitiinate to say that they 
acted cm sheer conjecture or sum^e. 

IS. It is not in dispute that the a^ 
pellant had directed Dr. Irani to admi- 
nister two morphia injectiom. Admit; 


n&ut wj. -'T.. . L *0 mster two morijma -“r*---, 

patient. The P'oobtioner mmt bmg 

his task a reasonable degree of sM rma omitted to give 

knowledge and must rt,. ^ fte second injection on tte appellant's 

able degree of care. Neilte the W bm ri,at she forgot to giira 

highest nor a very low degree ot rare b 

and competence judged m “ence hardly inspires confidence for, m 

the particular “rcun^cK of e^^ mch a case as the present it is impossMo 

is what the law requires; (cf. H^bu^ beUeve that she would forget the ap- 
Laws of En^d, Sri ed voL ^P- reliant’s instrucUons. The second one 
The docter no ^“"bt .fms a di^b^ m probably not given because the one . 

jchoosing treatment \ 
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gency. But the qu^n js not whema from the operation 

die judgment or discretion m ^ S assigned to him, he 

the treatment ^Sehtlv was assured by the appellant that the 

wrong, for, as Mr. B^ho^m gd y ^ alright and would come out of 

agreed no such quesbon ^ die morphia effect by about 7 p. m. and 

present case Because if we c<^ to thereupon he decided to return to 

same condcmon as and did in fact leave at 6 p. m. 

that what the aPP^fP^ ? iiSS anaes- Both the courts accepted this part of his 
duce the tocture wl&out pyj^ence and we see no rewon to tod 

Ihetic to die boy. .^Bfe any fault with it What foUows from 

manner of dotit of ^ being gimty ol ^ evidence, however, to 


don whe&« to t^ ®of morpMa by ^out 

the Fatal Accidents Act (Xm of ^ the appellant’s 

die respondents would be enbuea to g ^^jnn that the boy was co-operating aU 
damages. The question, “CTCiore, » thiouehout in the operation theatre and 
within a small compass. was even lifting his hand as directed by 

the concurrent todmgs of the bi^ cannot be true. Thou^ the mor- 

and the Hi^ Court mat what me ^ injection of the quantity said to have 

pellant did was redaction pt me admhiistered to the boy would ordi- 

ture without givmg naiily bring about drowsiness and relief 

boy and not mere ^oBihsaticm mto fr^,^/ p^inf the evidence, was that the 
li^t traction as was his case, is ba^ miconsdous. It seems that it 

on evidence or is the result of because of that fact that Dr. Irani 

jectures or surimes or of misunaetstana refrained torn giving die second in- 

tog of that evident. ^ fection. The second result tiiat follows 

12 , While considetmg the rivd ^es i ^ ^ evidence of respon- 

o£ the parties, it is nectary to be» to ^ ^ fracture had not 

mind that respondent 1 is a been reduced but that the appeHsmt Imd 

dtioner of considerable stani^g ano ^ j. , ^ traction for immobilismg 

thou^ not an ^eit to injured leg and had postponed ^ 

not a layman who wodd duction of the fracture, it was hardly 

the treatment whiA the appeimt ga diat he would not communicate 

to the boy. It ^ not m d^te ho reroondent 1. In that event, 

was present all th^^out sot whrt possibto that respondent 1 would 

was W done, tost in toe X-myr^ ^ leave for otond at 6 p. m. 

and hiter m There would also be no question of the 

trial court and the High b.om naa ATmellant to that case Giving the assur- 
S them to veislonon the™ tod Sgh®™lt the boy. 

SaSL to^v^to That such an assnrance mmt hare b to 
and if they Boto rnnsistent witii given is borne out by the fact toat 

r S’ l-d-t 1 aa in fact leave Poona for 
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Dbond that very evening. That would 
not have happened if reduction of the 
fracture had been postponed and only 
immobilisation had been done. The 
assurance given by the appellant upon 
which respondent 1 left Poona for Dhond 
implies, on the contrary, that whatever 
was to be done had been done ^d that 
the presence of respondent 1 was no 
longer necessary as the boy’s condition 
thereafter was satisfactory and he would 
come out of the morphia effect in an 
hour or so. This conclusion is fortified 
by the fact that it was never put to res- 
pondent 1 that the appellant had at any 
time told him that he had postponed re- 
duction of the fracture and that the only 
thing he had done was immobilisation by 
way of preliminary treatment. 

14. The letter of the appellant to res- 
pondent 1 dated July 17, 1953, was, in 
our view, ri^tly highlighted by both the 
courts while considering the rival ver- 
sions of the parties. In our view, it was 
not written only to express sympathy to- 
wards respondent 1 for the death of his 
son but was the result of remorse on 
the appellant’s part If the only treat- 
ment he had given was to immobilise the 
boy’s leg and he had postponed putting 
the fractured ends of the hone right at 
a later date, it is impossible that he 
would write the letter in the manner in 
which he did. If he was certain that 
fat embolism had set in and the boy’s 
death was due to cerebral embohsm, it 
is impossible that he would write in that 
letter that it was difficult for him even 
after one and a half months to piece to- 
gether the information which could ex- 
plain the reasons, why the boy died. If 
his version as to the treatment given to 
the boy were to be correct, there was 
hardly any need for him in that letter 
to ask forgiveness for any mistake, either 
of commission or omission, which he 
might have committed. It is significant 
that until he filed his written statement, 
he did not at any stage come out in a 
forthright manner that what he had done 
on that day was only to immobilise the 
boy’s leg by way only of preliminary 
treatment and that he had postponed to 
perform reduction of the fracture at a 
later date. In the complaint which res- 
pondent 1 filed before the Medical 
Council he had categorically alleged that 
while putting the boy’s leg in plaster 
splints the appellant had used excessive 
manual force for about an hour, that 
what he did was reduction of the fra^ 
ture without administering anaesthetic 


md^ that that was the cause of the 
boy’s death. It is strange that in his 
explanation to the Council, the appellant 
did_ not answer specifically to those alle- 
gations and did not come out with the ver- 
sion that there was no question of his 
having used excessive force and that too 
for about an hour as he had postponed 
reduction and had only given rest to the 
boy’s leg by immobilising it in plaster 
sphnts. 

15. As we have already stated, both 
sides used a number of meical works 
both at the stage of evidence and tihe 
arguments in trial court. Certain passages 
from these books were shown to the 
appellant in cross-examination which 
pointed out that plaster casts are used 
after and not before reduction of the 
fractme. The following passage from 
Magnuson’s Fractures (5th ed.) P. 71, was 
pointed put to him: 

“It is important to reduce a fracture as 
promptly as possible after it occurs be- 
fore Qiere is induration, defusion of blood 
and distension of fascia”. 

The appellant disagreed with this view 
and relied on an article by Moore, Ext 
295, where the author advocates delayed 
reduction. But in that very article the 
author further on points out mat “if teams 
which provide well trained supervision 
me available for immediate reduction" 
it should be made. The author also sta- 
tes that where plaster cast is used for 
immobilisation before reduction a cylind- 
rical section 8” to 4” in width at the site 
of the fracture should be removed leav- 
ing the rest of the cast intact The an- 
pellant did not follow these instructions 
though he placed considerable reliance 
on the above passage for his theory of 
delayed reduction. Counsel for the ap- 
pellant complained that the High Court 
perused several medical works, drew in- 
spiration and raised inferences therefrom 
instead of relying pn Dr. Ghaipure’s 
evidence, an expert examined by the res- 
pondents. We do not see an)rthing 
wrong in the Hi^ Court relying on medi- 
cal works and deriving assistance from 
diem. His criticism that the High Court 
did not consider Dr. Gharpure’s evidence 
is also not correct. There was nothing 
wrong in the High Court emphasising 
the opinions of authors of these works 
instead of basing its conclusions on Dr. 
Gharpure’s evidence as it was alleged 
that that doctor was a professional rival 
of the appellant and w^, therefore, rm- 
sympathetic towards him. From the 
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daborate analysis of the evidence by 
both the trial court and the High Cotirti 
it is impossible to say that they did not 
consider the evidence before them or 
that their findings were the result of con« 
Jectures or surmises, or inferences un* 
warranted by that evidence. We would 
not, therefore, be justified in reopening 
those concurrent findings or reapprais- 
tog the evidence. 

16. As regards the cause of death, the 
respondents’ case was diat the boys’ con- 
dition was satisfactory at the time he was 
admitted in the app^ant’s hospital; that 
if fat embolism was die cause of deadi, 
it was due to the heavy traction and ex- 
cessive force resorted to by the appellant 
widiout administering anaesthetic to the 
boy. The ^pellant’s case, on the other 
hand, was that fat embolism must have 
get in right from the time of the acddent 
or must have been caused on account of 
improper or inadequate immobilisation 
of the leg at Palshet and die hazards of 
die long journey to the taxi and that the 
boy ^ed, dxerefore, of cerebral embo- 
lism. In the death certificate issued by 
him. the appellant so doubt had stated 
that toe cause of death was cerebral 
embolism. It is true that some medical 
autoora have mentioned that fat embo^ 
seldom recognised clinically and 
is toe cause of death in over twenty per 
cent of fatal fracture cases. But these 
authors have rdso stated that diamosis of 
fat embolism can be made ii certain 

§ hysi<^ signs are deliberately sought by 
le doctor. Mental disturbance and 
alteration of coma wito full oonsdousoess 
occurring some hours after a major bone 
Injury should put the surgeon on guard* 
Be should examine toe neck and upper 
trunk for petechial haemorrhages. He 
should turn down the lower lid of the 
eye to see Mtechiae; very occasionally 
there would he fat in the sputum or in 
toe urine, though these are not reliable 
signs. In British Surgical Practice, VoL 5, 
(1948 ed). p. 378, it is stated, 

“a fracture of a long bone is the most 
important cause of fat embolism, and 
there is an interval usually of 12 — 48 
hours between the injury and onset of 
symptoms during which the fat passes 
from the contused and lacerated marrow 
to toe lungs in sufficient quantity tp pro- 
duce effects." 

• • • • • 

‘The characteristic and bizarre behavi- 
our noted in association with multiple 
cerebral fatty emboli usually begms with- 
in 2 or 3 days of the injury, preced- 


ing pulmonary symptoms may be over- 
looked, espedally in a seriously injured 
patient 'fte patient is apathetic and 
confused, answering simple questions 
with difficulty; soon he becomes comple- 
tely incoherent Some hours later deli- 
rium sets to, often alternating with stupor 
and progressing to coma. During the 
delirious phase toe patient may be viol- 
ent" 

In an article in toe Journal of Bone 
Joint Suigery by Newman, {Ext 291), the 
author observes that the t^ical clinical 
picture is that of a man in the third or 
tourto decade who in consequence of a 
road accident has sustained fracture of 
toe femur and is admitted to hospital 
pCThaps after a long and rough journey 
with the limb improperly immobilisea, 
cuffering a considerable shock. None of 
toe symptoms noted above were found 
by toe appellant The appellant is a 
surgeon or long eroerience. lowing 
that two days had elapsed stoce the 
accic^t that the leg of the patient had 
not been fully or properly immobilised 
and that the patient had journeyed 200 
miles to a taxi before coming to him, if 
be had felt that there was a possibility 
of fat embolism having set in, he would 
surely have looked for toe sigM. At any 
rate, if he bad thought that there was 
some such possibility, be would surely 
have warned respondent 1, eroedally as 
he happened to be a doctor afro of long 
standing. The evidence shows that toe 
symptoms suggested in the aforesaid 
passages were not noticed by the appel- 
lant or ' respondent 1. The assurance 
toat the appellant gave to respondent 1 
which induced the latter to return to 
Dbond, the appellant’s apologetic letter 
of July 17, 1953 in which he confessed 
toat he had even toen not been able to 

g auge toe reasons for toe boy's deathj 
le fact that while giving treatment to 
toe boy after 6-30 P. M. he did not look 
for toe symptoms above-mentioned, all 
go to indicate that in order to screen toe 
real_ cause of death, namely, shock re- 
sulting from his treatment, he had hit 
upon toe toeroy of cerebral embolism 
tod tried to bolster it up by stating toat 
it must have set in right from the time 
toe accident occmrea. The aforesaid 
letter furnishes a clear indication that he 
was not definite even at that stage that 
death was toe result of embolism or that 
even if it was so, it was due to toe rea- 
sons which he later put forward. 

17. In our view, tnere is no reason to 
think that toe High Court was wrong 
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in its condusion that death was due to 
shock resulting from reduction of the 
fracture attempted by the appellant wiAout 
taking the dementary caution of giving 
anaesthetic to the patient. The trial court 
and the High Court were, therefore, right 
in holding that the appellant was guilty of 
negligence and wrongful acts towards the 
patient and was liable for damages. 

18. The appeal is dismissed viuth costs. 
AXJ/D.V.C. Appeal dismissed- 
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Raj Kumar Mohan Singh, and others. 
Appellants v. Raj Kumar Pasupatinath 
Saran Sin^ and others. Respondents. 

Civil Appeal No. 380 of 1965, D/« 
19-4-1968. 

(A) Tenancy Laws — Oudh Estates Ad 

(1869), S. 13 (1) — Son adopted by 
widow of taluqdar in pursuance of autho- 
rity of husband would be a person who 
would have succeeded to estate or to 
interest therein \vithin meaning of S. 13 
(1). (1888) 15 Ind App. 127 (PQ imd 

(1889) 16 Ind App. 53 (PC) and 19M 
PC 188, Foil. „ 14) 

(B) Tenancy Laws — Oudh Estates 
Ad (1869), S. 22 (7) — Widow of taluq- 

<lar Nature of estate — Adoption by 

widow — Doctrine of relation back does 
not apply. ILR (1964) 2 All 191, Revers- 
ed. 

The position assigned to the widow 
of a taluqdar — be he a Hindu, Muhama- 
dan, Christian or Sikh — in the scheme 
of succession is peculiar. In default of 
heirs mentioned in Cls. (1) to (6) of S- 22 
the widow takes the estate, but for her 
lifetime only, whatever may be the per- 
sonal law governing her husband dying 
intestate. In determining the nature of 
her estate and the powers she may exer- 
cise andogies drawn from the personal 
law’ of the taluqdar wodd be misleatog. 
There is no provision in the Act which 
forfeits the interest which the ^’dow of 
a taluqdar takes on the death of her hus- 
band in default of heirs mentioned m 
Cls. (1) to (6) of S. 22. Her interest m 
the estate is not liable to be defeated 
once it is vested in her. She hol^ the 
estate for her n atural lifetime; the 

IL/JL/C283/68 


son 
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adopted by her in pursuance of the 
authority of her husband, does not divest 
her of the estate. The adopted son 
inherits the estate on her death under CL 
(8) of S. 22 and not before. The adopted 
son is undoubtedly an 1160 :' but he has 
during the lifetime of the widow no 
interest in the estate. He merely takes 
precedence over the junior widow who 
takes the estate by virtue of Cl. (9). The 
widow’s interest in the property enures 
only for her lifetime, out she is the 
owner of the estate and the estate is 
fully vested in her, and Ae adopted son 
has during the lifetime of the widow no 
interest in the estate which he may 
transfer. Case Law Ref. (Para 18) 

The adoption contemplated to be 
made by a taluqdar or by his widow 
with his consent under the Oudh Estates 
Act 1 of 1869 has not the incidents and 
consequences of adoption under the 
Hindu Law. The taluqdars belonged 
to the Hindu, Muhamadan, Christian 
and Sikh communities. The personal laws 
governing the Hindus and Sikhs recog- 
nise adoptions and the creation of rights 
in the adopted sons- Amongst the Mu- 
hamadans and Christians no adoptions 
are recognised by their personal laws. 
Under the Oudh Estates Act it was 
open to a taluqdar, whatever his 
persuasion, to authorise by writing his 
wife to adopt a son. To such an adop- 
tion the personal law had no application. 
In matters not expressly covered by the 
provisions of the Oudh Estates Act, the 
personal law of the taluqdar may be ap- 

E hcable, but the right of adoption not 
eing uniformly exercisable by the taluq- 
dars according to their personal laws, 
the peculiar incidents of Hindu adop- 
tions have no application. Under the 
Hindu Law, adoption has primarily to be 
viewed in the context of spiritual rather 
than temporal considerations, and the de- 
volution of property is only of secondary 
importance. The spiritual considerations 
are out of tune in considering the status 
of a son adopted by a Muslim or by 
a Christian. Under the Hindu Law the 
adoption made by a Hindu vridow re- 
lates back to the date of the death of 
the adoptive father, but in the absence 
of any express provision in the Act, it 
would be impossible to attribute to the 
adoption made by a widow of a taluqdar 
pursuant to the audiority given by her 
husband the incidents of an adoption 
under the Hindu Law. It is a necessary 
concomitant of the doctrine of rela^n 
back, that the adopted son takes ttie 



Mohan Sin^ v. Pasupatinath (Shah J.) 


1S8 S. C. 

estate of his father as if he were in exist 
ence at the date of his death. Any at- 
tempt to give to the adopted son an 
Interest or ri^t which is deemed to com- 
mence from the date of ^e adophw 
fathers death so as to divest the estate 
which is already vested in the widow is 
not only inconsistent vrith me pemonal 
law of a taluqdar who is not a Hindu or 
a Sikh, but comes in conflict with express 
provisions of the Act The Act provides 
fliat a son adopted by a widow to pu^- 
ance of the instructions given by h^ 
husband takes the property on her d^th 
and not before. To deprive the vndow 
of her ri^t to the property vested m 
her on the death of her husband Md to 
which she is declared by law to be 
Hfled for her lifetime would be pl^y 
contrary to the terms of S. 22 fT). It is 
thus clear that the doctrine of relation 
back is not applicable to an adoption 
made by the widow of a ^uqd^ 
ed by the Act ILR (1964) 2 ^ 191, 
Reversed; Case law Ret 


A.L11 


(1934) AIR 1934 PC 188 (V 21) = 

61 Ind App 322, Abdul Latif v. 

Abadi Begam 

(1930) AIR 1930 Oudh 225 (V I'n = 

7 Oudh WN 173. Bisheshar Baksh 
Singh V. Jang Bahadur Singh 
(1922) AIR 1922 PC 403 (Vm = 

50 Ind App 69, Hamath Kiiar v. 

Indar Bahadur Sin^ 

(1889) 16 Ind App 53 =* ILR 10 
CM 558 (PC), Bhaiya Rabidat 
Singh v. Maharani Indar Kunwar 
(1888) 15 Ind App 127 = ILR 15 
Cal 725 (PC), Maharani Indar 
Kunwar v. Maharani Jalpal Kim- 
war 15 

1 O. D. 264, Babu Abdul Karim 
IThao v. Babu Hmi Singh ' 18 
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(1949) AIR 1949 PC2(r? (V 8^ = 
76 Ind App 17, Chandra Klshor® 
Tewaii v. Deputy Commissioner 
of Lucknow in charge Court of 
Wards Sissendi Estate 


18 


The folbwine judgment of the court 
was delivered by 

SHAH, J. — : The following is the 
genealogical table explaining now tiie 
parties are related: 


RAJA JAGPAL SINGH 

Bsjs Scrpal Singh 4. 1800 
(married Bani Jagannath Knar) 

Baja Biabwanath Banm Singh d, 194B 


First wife 
Bani Aditya 
, Binai Bnmari, B. 4 


Second irife 
Bani Fonindra Bajya 
Ttfilfahmi Devi. P. 6 

I 

Baiknmar Paanpatinath 
Baran Singh, P. 2 


Third wife 
Bani Bonamani 
Peyi, P. 6 


Bajkomar 
Mohan Sin^, 
P. 1 


Bajkomar 
Tijat Binghi 


2. Raja Tagpal Sin^ was granted the Sin^ executed a will disposing of his 
taluqdari ot the Tiloi Estate by the Gov- property and conferring upon his wife 
emment a^^d his name was entered as Rani Jagannath Kuar power to adopt a 
taluqdar in Lists 1, 2 and 5 prepared son. Raja Surpal Singh died on June 21, 
under S. 8 of the Oudh Estates Act 1 of 1900. Rani Jagannath Kuar adopted on 
1869. He died on September 15, 1875, February 21, 1901 , a son who wM 
and ' was succeeded by his son H^'a known as Raja Bishwanath S^an Sln^ 
Surpal Sin^ as taluqdar of the estate, hereinafter called Tlaja Bishwanam. 
Raja Surpal Sin^ had -no legitimate After the death of Raja Surpal Singh 
diildren. On June 13, 1900, Raja Surpal the Court of Wards took over the mana- 
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gement of the Tiloi Estate and conti- 
nued to manage it till March 30, 1920 
when it was released in favour of Raja 
Bishwanath. On August 29, 1932, Raja 
Bishwanath executed a deed of trust 
in respect of the Tiloi Estate and other 
properties primarily for the benefit of 
his creditors and me residue remaining 
after satisfying his debts for the benefit 
of his son Rajkumar Pasupatinath Saran 
Sin^ — hereinafter called “the S^or 
Rajkumar” Rani Jagannath Kuar ^ed on 
August 7, 1933, On November 21, 1936, 
Raia Bishwanath revoked the dee^d ot 
trust. On January 31, 1942, the Court 
of Wards again assumed management 
of the Tiloi Estate on behalf of R^a 
Bishwanath and continued to manage the 
estate tiU it was released on the aboli- 
tion of the Estate under the y.P, Z^m- 
dari Abolition and Land Reforms Act 1 
of 1951, On August 2, 1946, Raja Bishwa- 
nath executed a will bequeathmg me 
Tiloi estate and its appi^enances to to 
son Rajkumar Mohan Singh herein- 
after called “the jumor Rajlcimar , Raja 
Bishwanath died on November 8, 
and disputes arose soon there^ter be- 
tween the Senior Rajkumar and ]umor 
Rajkumar — the former claiming the 
estate relying upon the deed of _tast ^d 
the latter relying upon the will ot the 
late Raja, 

8 The Court of Wards instituted in the 
Court of District Judge, Rai .an 

inter-pleader suit on July 7, 1950, im- 
pleading the three widows of Raja 
Bishwanath, his three sons, and the deity 
Sri Jagaimath Bahaii Ji for whose benefit 
certain lands were settled imder _^o 
deeds by Rani Jagaimath Ku^. The 
District Judge held that the deed of 
trust executed by Raja Bishwanam was 
acted upon and was ‘not invahd and 
unenforceable” for any of the reasons 
set up by the junior Rajkumar, and m« 
the Senior Rajkumar was not precluded 
from claiming the estate rel>^g on tte 
trust deed. He further held that the 
provisions of S. 22 of the Estates 

Act, 1869, applied to the t^uqdan estate 
held by Raja Bishwanath but not to his 
non-taluqdari property. Since, however, 
a major portion of the property was tee 
subject matter of the trust under the 
deed executed in_ 1932, and tee rest had 
been bequeathed in favour of the Junwr 
Rajkumar, tee question of succession by 
toeal primogeniture did not arise m 
respect of any portion of tee Property 
which was the subject-matter of the suit. 


The Court further held that Item 210 of 
Sch. A to the plaint was not in posses- 
sion of the Court of Wards and conse- 
quently in that respect an interpleader 
suit did not lie, and in respect of Items 
8 to 12 of Sch. B to tee plaint, the three 
sons of Raja Bishwanath had only a 
right of management as shebaits, teat 
the deed of trust constituted a valid gift 
and the property included in tee deed 
of trust was subject to the obligations 
created thereby, that Raja Bishwanath 
was fuUy competent to execute the deed 
of trust, and teat the will dated August 
2, 1946, executed by Raja Bishwanath 
in favour of Junior Rajkumar was opera- 
tive in respect of the Items 102 and 112 
of Sch, A of tee plaint, and also in respect 
of Items 4, 5, 6 and 7 of Sch. B to 
the plaint and tee other appurtenances 
of the Tiloi Estate which were not includ- 
ed in tee deed of trust executed by 
Raja Bishwanath or in the deed of trust 
executed by Rani Jagannate Kuar. Ihe 
Court gave certain directions in respect 
of the property settled under tee deete of 
trust created by Rani Jagannate Kuar, but 
since no claim is raised in respect of 
these properties, nothing need be said in 
teat beh^. Substanti^y as a result of 
tee findings recorded by tee District 
Judge, tee will set up by tee Junior Raj- 
kumar and tee deed of trust set up by tee 
Senior Rajkumar were both upheld, and a 
decree was made in favour of the Junior 
Rajkumar in respect of those properties 
wHch were not covered by the deed of 
trust, 

4. Against teat decree by Jimior Raj- 
kumar, his brother Rajkumar Vijai Singh 
and teeir mother Rani Sonamani Devi ap- 
pealed. The Senior Rajkumar did not 
prefer an appeal against that part of tee 
decree which upheld tee wxU of Raja 
Bishwanath and tee claim of tee Junior 
Rajkumar. During the pendency of the 
appeal, tee Senior Rajkumar was ap- 
pointed receiver of the properties in dis- 
pute under an order of the Court dated 
March 24, 1959, and he continued to re- 
main in possession thereafter. On the abo- 
lition of the Zamindari, tee Court of 
Wards was struck off from tee record. 

5. Before the High Court of Allaha- 
bad two principal questions fell to be 
determined: (1) whether the deed of 
trust dated August 29, 1932, executed 
by Raja Bishwanath was valid and ope- 
rative so as to create , an interest in 
favour of tee Senior Rajkumar; and 
whether tee deeds of trust executed by 
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Rani Jagannatii Kuar on September 21, 
1920 and May 15, 1933 were valid and 
operative. The High Cojirt su^tan- 
tially agreed \vidi the Trial CoiM on 
both the questions. Against that decree 
passed by the High Court, this appeal 
was filed with certificate granted by toe 
High Court by the Junior Rai^mar his 
younger brother — ^RajKumar Vijai Smgb-“ 
^d his mother— Rani Sonamani Devi. 
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8. Raja Surpal Sin^ executed • hl3 
will on June 13, 1900. Tne preamble and 
the first four paragraphs of the will 
which are material in this appeal may 
first be read: 

“Xet it be known to all concerned toat 
I Raja Surpal Singh Bahadur Taluqdar 
and proprietor of Tiloi Estate do hereby 
de<dare my last wishes and make the dis- 
position of my property as below and 
11 ^ ». it will operate after my demise unless 

6. Counsel for me appellana tod not j cancel these presents by duly 

challenge the finding of the Hi^ C<^ executed will 

^out the i fn«t exited L As I have got no heirs competent 

^aracter of the » oues- manage the estate properly and in- 

by Ram Jagamato . / dependently, I solicit the Government to 

tion canvass^ by take the estate under the Court of Wards* 

pellants related^ to the ProPf^ superintendence unless and until there 

be some male successor fit to manage 
toe estate. 

2. As I have got no issue begotten of 
my wedded wife (Rani Jagannath Kuar) 
I authorize my said Rani to select a fit 
and promising boy with the approval of 
the Deputy Commissioner from theRaj- 
kumar Thakuis of village Chilowli or 
other village and adopt him as my son, 

3. The Deputy Commissioner of Uie 
District will very kindly press the said 


Bishwanath. We have heard counsel for 
the appellants on two out of the several 
contentions raised by him— (1) that on a 
true interpretation of the will ot Kaja 
Surpal Sin^, no inte^ in the eftate 
was intended to be conferred upon Raja 
Bishwanath; and (2) granting that it w« 
intended by the testator to bequeato the 
residuary estate In favour of RajaBisbwa- 
nath the was inoperative by virtue of 
section 13 of the Oudh Estates Act, 


!Sd Statin any event Raja Bishwanath had Rani to make the adoption a^rding to 
vmder the ^ no vested inter«t in the law as soon as pacjcable after my do- 
taluqdari estate during the lifetime ©f «. m® a *, nn 

Rani jagnannath Kuar. 


7. Being of the view toat the appel- 
lants must succeed on the secrad con- 
tention, we have not thought it neces- 
sary to determine whether toe title of 
the Senior Rajkumar suffered 
any other infirmity viz., toat toe deed 
of trust was not a jiennlssible 
saction tmder section 11 of the Oudh 
Estates Act, 1869, that possession of too 
property was not delivered to the trus- 
tees within six months of the date of 
execution of toe deed of trust as required 
by S- 13(2) of toe Oudh Estates Act, and 
the trust failed for non-complianc« with 
toe mandatory provisions of law m that 
regard, toat me provisions of the deed 
of truft were vague and indefinite and 
on toat account incapable of enfor- 
cement; that toe trust was lawfully re- 
voked by Raja Bishwanath and that the 
ynoin purpose of toe trust — satisfaction 
of toe debts of Raja Bishwanath — has 
since toe date of the deed of trust been 
achieved by toe operation of toe U. P. Ein- 
cumbered Estate Art _ 25 of _ 1934, 


mise and from me time of adoption the 
Court of Wards should hold the estate 
on behalf of toe said adopted son. 

4. My \vife Rani Jagaimato Kuar will 
receive a suitable maintenance of rupees 
one thousand a month whether toe 
estate be under the charge of the Court of 
Wards or of my adopted son." 

By paragraph 5 the testator directed 
toat one Col. R. F. Angels should be con- 
tinued as special manager of the estate 
on the same pay and privileges that he 
enjoyed at toe date of the will. By para- 
graph 6 provision was made for two 
illegitimate children of too testator, and 
by paragraph 7 it was directed thaJ 
the personal servants and others who it 
was stated had faithfully served the tes- 
tator should be adequately rewarded. 

9. In favour of the son to be adopted 
there is in toe will no express bequest 
But we are unable to hold that the testator 
by his will intended merely to devise speci- 
fic legacies and to provide for the manage- 
ment of the estate and not to dispose of 
toe residue. The preamble to the will 
dedares the intention of the testator to 


toe U. P. . Abolition and Land dispose of his property as set out ther^ 

Reforms Art (1 of 1951) and to© U. P, By toe first para^ph he requested toe 
Debt Reduction Act 15 of 1953. Government to take the estate under viO 
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soperintendence of the Court of Wards 
imtil there was some male successor fit to 
manage the estate, and by paragraph 
2 he authorised his wife to adopt a son 
to him with the approval of the Deputy 
Commissioner from amongst certain 
dasses. By paragraph 8 he recom- 
mended that the Deputy Commissioner 
should persuade the Ram to make the 

adoption according to law as soon as 

practicable after his demse ^d after 
§ie adoption the Court of Wa^ was to 
hold the estate on behalf of the said 
adopted son. In our judgmmt the mten- 
tion of the testator was that ^er his 
death Rani Tagaimath Kuar shodd adopt 
a son selected by her and that his ^ate 
should then remain under the mmage- 
meS of the Court of , on beh^ 

of die adopted son. This dearly m^ 
cates that the adopted son was on ^o^ 
tion intended to be the benefiaary of 
the estate. The wiU does e^^Jy 
devise the estate in favour of the ado^ 
ted son, but the language dearly imp- 
lies that intention. Till the adopbon 
wS made, the estate was to «mam 
under the management of the Court of 
Wards and no benefidd 
desienated. What the effect m law of 
S^direction is, we 
sider But there is no doubt that the t«- 
Sor' intended that the son adopted by 
Rani Tagannath Kuar was to take the 
Se md the Court of W^ was to 
hold the estate on behalf 
son. We therefore agree with the High 
Court that the testator mtended to 
TOnfer an estate of inherit^ce upon the 
son to be adopted by the Ram- 

10 -The finding that under the will of 
Raia Surpal Sin^, the adopted son was 
on ad^ion inttnded to take an ^tate 
of inheritance is however not sidhaent 
to iustify the decision that Raja Bishwa- 
nath — the son adopted by Rani 
nath Kuar — was invested lawMy 
with interest in the taluqdari ertate wtach 
he could settle at the date of the deed of 
trust. There are special rules govermng m- 
heritance and succession to a taluqdan 
estate and testamantary dispositions 
made by a taluqdar wito fcee montte 
before hfe death are yahd only if certam 
Conditions are fulfilled and not oAen^e 
Again, under the will, between die date 
of the death of the testator md the date 
of adoption of a son by *e Ram, the 
beneficial interest in the residue w^ not 
devised in favour of any person, and the 
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estate remained in abeyance till the Rani 
adopted a son. The legal effect of the 
wiU in the light of the Oudh Estates Act 
and in particular of section 22 remains 
also to be considered. 

(11) To appreciate the provisions of 
the Oudh Estates Act 1 or 1869, which 
have a bearing on the questions in dis- 
pute, it is necessary in ^e first instance 
to refer to certain peculiar features of 
the estates held by the Oudh Taluqdars. 
Annexation of Oudh by the East India 
Company was effected on February 13, 
1856. In anticipation of the change of 
Government, the Governor-General ad- 
dressed a letter to the Resident on Febru- 
ary 4, 1^6, for guidance in the adminis- 
tration of the province, and directed that 
settlement of lands be made by the Gov- 
ernment with the actual occupants of the 
soil, that is, with the petty zamindars or 
proprietors, and to exclude taluqdars 
who held the estates in the Province of 
Oudh. A summary settlement wi& the 
persons in occupation of the soil was 
commenced, but before the summary 
settlement was completed, insurrection 
by the Indian troops broke out at Luck- 
now on May 13, 1857, and the territory 
of Oudh was up in arms against the 
foreign regime. After the insurrection 
was quelled, the Government made a 
(hange in its policy, and the Commis- 
sioner of Oudh recommended to the Gov- 
ernment of India that “talookas should 
only be given to men who have actively 
aided us, or who, having been inactive, 
now evince a true willingness to serve 
us, and are possessed of influence suffi- 
cient to make dieir support of real value”. 
This policy recommended by the Com- 
missioner was accepted by the Govern- 
ment of India, and on March 15, 1^8, 
the Governor-General Lord C ann i n g, 
issued his proclamation divesting the 
landed proprietors (except holders of 
five estates) in Oudh of all their proprie- 
tary rights in the soil and vesting them 
in the British Government. The effect 
of the proclamation was that aU lan^ 
within the province of Oudh, with me 
exception of five estates, were at the dis- 
posal of the British Government, and all 
rights of the entire body of proprietors 
of lands covered by the said prodama- 
tion were extinguished, and any future 
rights to be daimed by any propnetors 
bad to be daimed under regrant from the 
^vemment. Under the ^^w scheme 
sanads were granted to 
and tables setting out the names of taluq 
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dars and the nature of tiieir rights were 
prepared. After Lord Canning's pro- 
damation a second summary seraement 
was started, by which a hierarchy M 
interests in the lands analogous to the 
feudal system in England was created. 

12. The Oudh Estates Act 1 of 1869 
was enacted in 1869 to deal with the 
special ^d of property called estate , 
brought into being in Oudh as a result 
of ' the Act The long preamble of the 
Act recited that 

“Whereas, after die re-occupation of 
Oudh by the British Government in the 
year 1858, the proprietary right in diverse 
estates in that province was, under ce^ 
tain conditions, conferred by the British 
Government upon certain Taluqdars and 
others; and whereas doubts may arise as 
to the nature of the rights of the said 
Taluqdars and others in such estates and 
as to the course of succession thereto, 
and whereas it is expedient to prevent 
such doubts, and to regulate such course, 
and to pro^de for such other matters 
connected therewith as are hereinafter 
mendoned;" 

the Act was enacted. The Act 
provisions about the nature of the rights 
of the taluqdars to the course of su<»^ 
sion thereto and incidental matters. It 
had die merit of being an enactment de- 
daring the rights of all the taluqdars, 
qua meir estates, and prescribed a uni- 
form course of succession irrespective^ or 
die personal law which governed indivi- 
dual taluqdars. 

13. Since we are primarily concern- 
ed to determine the rights of the partte 
arising by virtue of a will executed in the 
year 1900, we propose not to refer to 
amendments made in ' the Act after the 
year 1900. The expression ‘tr^fer’ was 
defined in the Act as meaning “an alien^ 
tion inter vivos"; and “will'’ was define 
as meaning "the legal declaration of the 
intentions of Ae lector with respect to 
his property affected by this Act, winch 
he desires to be cjarried into effect after 
his death”; 'taluqdai' was defined as 
meaning “any person whose name is en- 
tered in die first of the lists mentioned 
in section eight”; “estate” was defined as 
meaning "the taluqa or immovable pro- 
perty acquired or held by a Taluqdar or 
grantee in the manner mentioned in sec- 
tion three, section four or section five, or 
the immovable property conferred by 
a special grant of die British Govern- 
ment upon a grantee”; and die ‘heii' 
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was defined as meaning “a person who 
inherits property otherwise than a widow, 
under the special provisions of this AcT; 
and legatee’ was defined as meaning “a 
person to whom property is bequeathed 
under die same provisions”. By S. 3 the 
rights of taluqdars were declared: every 
tmuqdar with whom a summary setde- 
ment of the Government revenue was 
made between the first day of April 1858, 
and the tenth day of October 1859, or to 
whom, before the passing of the Act and 
subsequently to the first day of April 
18K, a taluqdari sanad had been grat- 
ed, was deemed to have thereby acquired 
a permanent inheritable and transfer- 
^te right in the estate comprising the 
villages and lands named in the list 
atta^ed to the agreement or kabuliyat 
executed by such taluqdar when such 
setdement was made. By S. 8 the 
Governor-General of India was enjoined 
to prepare six lists — of which the fol- 
lowing are material: 

“First •— A list of all persons who are 
to be considered Taluqcfars within the 
meaning of this Act; 

Second. — A list of the Taluqdars 
whose estates according to the custom 
of the family, on and before the 
t^eenth day of February 1850, ordi- 
narily devolved upon a single heir; 

Fifth — A list dr the Grantees to whom 
sanads or grants may have been or may 
be given or mad© by the British Govern- 
ment, up to the date fixed for the closing 
of sudi list, declaring that the succession 
to the estates comprised therein shall 
thereafter be regulated by the rule of 
primogeniture;” 

By S. 11 power was conferred upon every 
taluqdar and grantee and every heir and 
legatee of a .taluqdar and grantee to 
transfer the whole or any portion of the 
estate or of his ri^t and'interest therein 
during his lifetime, by sale, exch^ge. 
mortgage, lease or gift and to bequea^ 
by ms to any person the whole or 
any portion of such estate, right and in- 
terest, but by S. 13 certain restrictions 
were imposed upon taluqdars as to the 
manner in which gifts and devises could 
be made. It was provided, insofar as it is 
material: 

“No Taluqdar or Grantee and no heir 
or legatee of a Taluqdar or Grantee shall 
haw: perwer to give or bequeath his estate 
or any portion thereof or any interest 
flierein to any person not being either— 
(1) a person who, imder the provisions 
of this Act or under the ordinary law to 
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which persons of the donor or testators 
tribe and religion are subject, would have 
succeeded to such estate or to a portion 
thereof or to an interest therein, if such 
Taluqdar or Grantee, heir or legatee had 
died intestate, or 

(2) o * ’ . " 

except by an instrument of gift or a ^viII 
executed and attested not less thm three 
months before the death of the donor or 
testator, in mann er herein provided m 
the case of a gift or will as the case may 
be and registered within one month from 
the date of its execution.” 

By S. 14, insofar as it is material, it was 
provided: 


“ If any Taluqdar or Grantee ^ ^ " or 
his heir or legatee, shall hereafter trans- 
fer or bequeath, the whole or any por- 
tion of his estate to another Taluqdar or 
Grantee, or to " ® " a person who would 
have succeeded according to the provi- 
sions of this Act to the estate or to a 
portion thereof if the transferor or 
testator had died without havmg made 
the transfer and intestate, the tr^sferee 
or legatee and his heirs and legatees 
shall have the same ri^ts and powem m 
regard to the property to which he or they 
may have become entitled under or by 
virhie of such transfer or bequest, and 
shall hold the same subject to the same 
conditions and to the same rules of^ suc- 
cession as the transferor or testator. 
Chapter VII dealt with intestate succes- 
sion; and Section 22 set out ^eaal rul^ 
of succession to the estates held by Taluq- 
dars and Grantees dying intestate. It pro- 
vided: 

“"‘Tf any Taluqdar or Grantee, whose 
name shaU be inserted in the second, t^d 
or fifth of the lists mentioned m section 
eight, or his heir or legatee, shall die in- 
testate as to his estate, such estate shaU 
descend as follows, viz: — 

"(I) To die eldest son of such Tduqd^ 
or Grantee, heir or legatee, and his male 
lineal descendants, subject to the same 
conditions and in the same manner as the 
estate was held by the deceased; 

(2) Or if such eldest son of such Taluq- 
dar or Grantee, heir or legatee, shaU have 
died in his lifetime, leaving male Imeal 
descendants, then to the eldest and eve^ 
other son of such eldest son successively 
according to their respective seniorities, 
and their respective male lineal descen- 
dants, subject as aforesaid; 

(3) Or if such eldest son of such Tana- 
dar or Grantee, heir or legatee, shall 


have died in his father’s lifetime with- 
out leaving male lineal descendants, then 
to the second and every other son of the 
said Taluqdar or Grantee, heir or legatee 
successively, according to their respec- 
tive seniorities, and their respective male 
lineal descendants, subject as aforesaid; 

(4) Or in default of such son or des- 
cendants, then to such son (if any) of a 
daughter of such Taluqdar or Grantee, 
heir or legatee, as has been treated by 
him in aU respects as his own son, and 
to the male lienal descendants of such 
son, subject as aforesaid; 

(5) Or in default of such son or des- 
cendants, then to such person as the said 
Taluqdar or Grantee, heir or legatee, 
shaU have adopted by a writing executed 
and attested in manner required in case 
of a \viU and registered, subject as afore- 
said; 

(6) Or in default of such adopted son, 
tiien to the eldest and every other bro- 
ther of such Taluqdar or grantee, heir 
or legatee, successively, according to 
their respective seniorities, and their res- 
pective male lineal descendants, subject 
as aforesaid; 

(7) Or in default of any such brother 
then to the widow of the deceased Taluq- 
dar, Grantee, heir or legatee; or, if there 
be more widows than one, to the widow 
first married to such Taluqdar or Grantee, 
heir, or legatee, for her lifetime only; 

(8) And upon the death of such widow, 
then to such son as the said widow shaU 
with the consent in writing of her de- 
ceased husband, have adopted by a writ- 
ing executed and attested in manner re- 
quired in case of a wiU and registered 
subject as aforesaid; 

(9) Or on the death of such first mar- 
ried widow and in default of a son adopt- 
ed by her with such consent and in such 
maimer as aforesaid, then to the other 
widow, if any, of such Taluqdar or 
Grantee, heir or legatee, next in order 
of marriage, for her life and on the 
death of such other widow, to a son 
adopted by her with such “consent and 
in such manner as aforesaid; or in de- 
fault of such adopted son, then to the 
other surviving widows according to 
their respective seniorities as widows for 
their respective Uves, and on their res- 
pective deaths to the sons so adopted by 
them respectively and to the male meal 
descendants of such sons respectively, 
subject as aforesaid; 

(10) Or in default of any such widow 
or of any son so adopted by her, or ot 
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my such descendmt. then to the male Committee that 


A.LH. 


“Sow m^detruirora; s“^' 

tarf^ of such T q aHrmted bv her with such consent, -is _en- 


uommirtee tnai » Junior widow “who 
under Section 22 (9), on the deato of the 

! on4 in dpranll- Or A SOU 


fain ot sucn iaiunuai 
or legatee, successively, accordingly to 
their respective senionties md them r^ 
pecHve male lineal descendants whether 
najib-ul-taitain or not; 

(11) Or in default of any such des^- 
dant then to such persons as would have 
been entitled to succeed to the estate 
under the ordinary law to which perMm 
of the religion and tribe of such Taluq- 
dar or Grantee, heir or legatee, are sul> 
iect Nothing contained in the fomcr part 
of this section shall be construed to hnut 
the power o_f alienation conferred by sec- 
tion eleven." 

14. Itaja Surpal Singh tod swto 
flrree morlths of the drite of hm wdl: to 
will was made on June 13, 1900, ana 


senior vndow ana in ueiauit , ui » 
adopted by her with such consent, is en- 
titled to take the estate of a taluqdar, 
holds an interest in the estate of a Tduq- 
dar within the meaning of Section 13 a) 
even fliough her right to succeed Is sub- 
ject to a Bfe estate in the taluqdan pro- 
perty expectant on the determination of 
the life estate of the senior widow there- 
in, and is subject to be defeated by an 
adoption made by the senior widow. In 
Bhaiya Rabidat Singh v. Maharani Indar 
Kunwar, (1889) 16 Ind App 53 
whidj is an offshoot of the case dedded 
in Maharani Indar Kunwar’s case, (1888) 
15 Ind App 127 (PC), it was held by the 
Judicial Committee that the word ‘intes- 
tate’ in sub-section (1) of Section 13 
means intestate as to estate. An adopt- 

^ .V .. tvaxro nin. 


three monms ut uic , means mtestare as to estate, ah auopi- 

will was made on June lo, law, , , son is a person who would have suo 

presented for registration^a ww y gu intestate within the mean- 

registered on June 15, l^- ^aja section, although the autho- 

pd Sin^ died on June 21, 1900. U adopt him was conferred by the 

will be regarded m made m of the taluqdar. Similarly in Abdul 

person who would no^ to Latif v. Abadi Begam, 61 Ind App S22« 


reison who would not, under the proW- 
K of to Act or to ortoaiy kw to 
Swch to testator was subje^ 
meded to to estate, to wiU was, by 
of Section 13 (1) tooperahve. We 
have already observed that under to 


Will ot the tajuquar. Mmuariy m Aoaiu 
Latif V. Abadi Begam, 61 Ind App S22« 
(AIR 1934 PC 188) it was held by the 
Judicial Committee that the Junior 
widow of a taluodar in List 2 was a 
person who woula have succeeded to an 


virtue or oetuuu ^ . person wno wouju nave sucwcueu w tm 

have already observed interest in the estate upon intestacy, and 

will there was an intention to gr^t ^ accor^gly Section 13 did not predude 
residue of the estate to Ae the taluqdar from malting a bequest to 

but ^ adoption the devise of the estate ^ executed within tlue© 

• abeyance. The months of his death. 

16. Therefore the fact that Raja Sur- 
pal Sin^ i'ed wi thin three months of 
the date his will was executed and attest- 
ed, does not operate under Section 13 
of the Act as a bar to the acquisition 
of an interest by Raja Bishwiaath under 
tiie will of Raja Surpal Singh. 

17. But under the will the devise of 
the residue in favour of Raja Bishwanath 
could become effective only on his adop- 
tion by Rani Jagarmafli Kuar. Between 
the date of 1^ death and the adoption 
of a son there was intesta^ in respect 
of the taluqdan estate which was not 
lawfully disposed of. As under - the 
Hindu Law, so under the provisions of 
the Oudh Estates Act 1 of 1869, the estate 
does not remain in abeyance. On_ the 
death of the testator therefore the wid^ 
took the estate by virtue of S. 22 (7), 
and that estate must enure for the life^ 
time of the widow, for the Act does not 
contemplate that the statutory 
which the widow takes under Sec. 22 (7) 
on intestacy may be restricted. By d* 


was in abeyance, me auwy.cM 
still a person who would have, imder the 
provisions of the Act, succeeded to the 
^ate or to an interest therem. It may 
be observed that the legaaes by Raja 
Surpal Singh in favour of dlegitoate 
children and strangers to the f^^y 
could not apparently come out of the 
taluqdan estate, but we are m the absence 
of necessary parties, not called upon te ex- 
press any nnal opinion on that quesfaon. 
A son adopted by the widow with the <»n- 
sent in writing of the taluqdar would be 
entitled by. CL (8) of S. 22 to take the 
estate upon the termination of the estate 
of Ae widow under Cl. (7). But the son 
adopted by the widow in pursuance of 
the authority from the taluqd^ would, 
under provisions of the Act, be deem- 
ed to be a person who would have suc- 
ceeded to the estate or interest therein 
within the meaning of Section 13 (1). On 
that part of the case there is abundant 
authority. 

15. In Maharaid Indar Kun\^ v. 
Maharani Jaipal Kunwar, (18^) 

App 127 (]^, it was held by the Judicial 
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press provision of the Act, the widow is 
not an heir, when she t^es the estate 
of a taluqdar on intestacy, she does not 
inherit the estate as an heir, but she 
t^es it by virtue of the statutory right 
conferred upon her. The sour^ 
of her right is in Section 22 ^ 

and its extent and incidents are delimit- 
ed thereby. She holds the estate _ as an 
owner, and she is entitled to enjoy it 
during her lifetime. She cannot alienate 
or encumber the estate or any part there- 
of beyond her lifetime. But so long as 
she is alive, no one has any vested inter- 
est in the estate. The person or heir 
who would take the estate will be deter- 
mined on the termination of her natural 
span of life. If she adopts a son, 
suant to authority given in writing by 
her husband, and the son survives her, 
the estate wUl devolve upon the adopted 
son. If she is not authorised to adopt, 
or being authorised does not adoph or 
even if she has lawfully adopted and the 
adopted son dies leaving no male lineal 
descendants, the estate devolve upon 
the next junior widow, if any, for ner 
lifetime, and on the death of such other 
widow to a son adopted by her with the 
consent in writing of her husbarid, and 
in default of an adopted son to the nerf 
surviving widow, accordmg to meir 
seniorities as widows for their respective 
lives, and "on their respective deatte to 
tiie sons so adopted by them respectively 
and to the male lined descendants ot 
such sons respectively.” 


18. The Oudh Estates Act, as observ- 
ed by the Judicid Committee, is a Spe- 
cid Act, which is self-contained and 
complete in regard to the rnatters con- 
tained therein: Chandra Kishore ^wan 
v Deputy Commr. of Lucknow in 
Court of Wards Sissendi Edat^76 Ind 
App 17 = (Am 1949 PC 2(m. The rules 
relating to inheritance and succession 
contained therein follow no defimte pat- 
tern consistent with any system of law 
Hindu, Muhamadan or English. As re- 
marked bvtiie Judicid Commissioner of 
0^1 in Babu Abdul Karim ^an v. 
Babu Haii Singh, 1 O. D. 264, Sec. ^ 
of Act 1 of 1869 follows neither the 
Hindu nor the Muhamadan nor the Eng- 
lish Law, but borrowing something from 
each of them, lays down a pecuhar Ime 
of succession applicable to the estate or 
those tduqdars and grantees d>dng in- 
testate whose names are to be fo^d m 
the second, third or fifth of the 1^ ^ 
pared under Section 8 of the Act • iiie 


tduqdars of Oudh comprise among them 
Hindus, Mussalmans, Christians and 
Sikhs, and Section 22 was enacted to 
lay down a complete scheme of succes- 
sion applicable to all tduqdars irrespeo 
five of the religious fdth of the tduqdar. 
Under Section 22 (7) in default of heirs 
mentioned in Clauses (1) to (6) the pro- 
perty of a tduqdar devolves upon the 
widow first married to such tduqdar for 
her lifetime only. By the use of the 
expression “for her lifetime only” it is 
dearly intended that thou^ the widow 
has full enjoyment during her lifetime, 
she must leave the estate unimpaired for 
the successor: Bisheshar Baksh Singh v. 
Jang Bahadur Singh, AtR 1930 Oudh 
225 at p. 230. The position assigned to 
the widow of a tduqdar — be he a Hindu 
Muhamadan, Christian or Sikh — in the 
scheme of succession is peculiar. In de- 
fault of heirs mentioned in CIs- (1) to (6) 
the widow takes the estate, but for her 
lifetime only, whatever may be the per- 
sond law governing her husband dying 
intestate. In determining the nature of 
her estate and the powers she may exer- 
cise, andogies drawn from the persond 
law of the tduqdar would be misleading. 
There is no provision in the Act which 
forfeits the interest which the widow of 
a tduqdar takes on the death of her 
husband in default of heirs mentioned 
in Clauses (1) to (6) of Section 22. Her 
interest in the estate is not liable to be 
defeated once it is vested in her. She 
hol^ the estate for her naturd lifetime; 
the son adopted by her in pursuance of 
the authority of her husband, does not 
divest her of the estate. The adopted 
son inherits the estate on her death under 
Clause (8) of Section 22 and not before. 
The adopted son is undoubtedly an ‘hetf 
but he has during the lifetime of the 
widow no interest in the estate. He 
merely takes precedence over the junior 
widow who takes the estate by virtue of 
Clause (9). The widows interest in the 

E roperty ensures ody for her lifetime, 
ut she is the owner of the estate and 
the estate is fully vested in her, and the 
adopted son has during the lifetime of 
the widow no interest in the estate which 
he may transfer. 

19. The learned Judges of the Hi^ 
Court were of the view that adoption of 
a son by a widow of a taluqdar relato 
back to the date of the adoptive fathers 
death, and in arriving at that conclusion 
the learned Judges made a somewhat m- 
tensive research into the different sys- 
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terns of law which pennit affiliation of a 
son. “Adoption” in its dictionary mean- 
ing is the act by which relation of pate^ 
nity and afmiation are recognised as legal- 
ly existing behveen persons not so re- 
lited by nature. The effect of adopticm 
was to cast the succession on the adopt- 
ed in case the adoptive father ied m- 
tes’tale. and created a relation of pate^ 
nity and affiliation not before f 
as legally existing, and the *ange M 
name was more an madent than the 
iect of adoption. ^option WM no 

Lorvn to tteEnglish Law mtfl ie 

Adoption of Children Act, 1920. Und« 
flmt Act the High ““>4 


AHl 

ed to have been in existence, as the son 
of the adoptive father at the time of the 
latter^s death. 

20. But the adoption contemplated to. 
be made by a taluqdar or by his widow 
with his consent under the Oudh Estates. 
Act 1 of 1869 has not the incidents and 
consequences of adoption imder the 
Hindu Law. The taluqdars belongedi 
to the Hindu, Muhamadan, Christian and. 
Stlch communities. The personal la%TO] 
^veming the Hindus and SiWbs recog- 
nise adoptions and the creation of rights, 
in the adopted sons. Amongst the Muha- 
madans and Christians no adoptions are 
recognised by their personal laws. Under 


ttaBgh .Court^a ce^ KVcl“rwcs' open m c 

otiier courts were given P^^er , taluqdar, whatever persuasion, to 

adoption ord^ m t oeison audiorise by writing his wife to adopt a 

linon the application of a single P ^ on ar^AnKnn jTia r»^»r?nnall 

upuu m certain 


Tmcrr^ed Wc. 

£lfs parent or guardian. The French 
Law Emitted of adoption, and tte 
adopted chUd succeeded to the taheri- 
S of lie adopter: Code Ne^lem, 
Article 350. Adoption was also Known 
to the Spanish Law and the person adopt- 

adopted him: Tide 16, 4th Paitidas. It 


autnonso uy wijimjj wuc lu m, 

son. To such an adoption the personal 
law had no application. In matters not 
expressly covered by tiie provisions of 
tiie Oudh Estates Act, the personal law 
of the taluqdar may be applicable, but 
the right of adoption not being uniform- 
ly exerdsable by the taluqdars accord- 
ing to toeir personal la\vs, the peculiar 
incidents of Hindu adoptions have no 
application. Under the Hindu Law, ad- 
option has primarily to be viewed in the 


eo ^ — - — , Tl opnon nas pnmamy lo ue vicwcu m uiai 

adopted 1^- in- cratert of spiritual rather than temMial’ 

was recoded in Gree^, ^t m considerations, and the devolution of pro- 

terests oftoe nert of perty Is only of secondary importance.| 

were affected: ^ W spiritual considerations are out of 

at a fixed time — the festival o£_'na^eUi ^ considerine the status of a son 


at a tixea urns — uac - o 

In Rome the system was m vo^e long 
before the time of Justin™. But to 
ceremonies to accompIAh to res^t were 


ceremomes ro accuiiit,.«u 
attended with much formahty; Justin™ 
reduced to statement to a code 


reduceu me 5iaten.cn. tt, which 

simplified to proceeding. But none ol 
these systems of law gave retrospective 
operation to an adoption made by a 
vridow to the date of her husbands death. 
Adoptions under to diverse systtOT 
brought into being affiliation and a ho- 
Uonal paternity from to date oi adop- 
tion, but toy did not envisage to re- 
finements which to Hindu Law 
tion had readied. Under the ^astne 
Hindu Law adoption had the effect of 
transferring the adopted boy from to 
natural family into the adoptive family; 
It severed all his ties with the family in 
which he was bom, and invested him 
with the same rights and privileges in 
the family of the adopter as the legiti- 
mate son, subject to certain specific ex- 
ceptions. Adoption of a son by a widow 
rekted back to the date on which the 
adoptive faier died and the adopted 
son by a fiction of law was to be deem- 


lUO WAlSJUCAaiAVAAJ OAU . 

tune in considering the status of a ouu 
adopted by a Muslim or by a Christian. 
Under the Hindu Law it is not disputed 
that the adoption made by a Hindu widow 
relates back to the date of the death of 
toe adoptive father, but in toe absence 
of any express provision in toe Act, it 
would be impossible to attribute to thei 
adoption made by a widow of a taluq-| 
dar pursuant to the authority given by 
her nusband toe incidents of an adop- 
tion under toe Hindu Law. It is a 
necessary concomitant of the doctrine, 
of relation back, that toe adoptedl 
son takes the estate of his father' 
as if he were in existence at toe date ofi 
his death. Any attempt to give to toe 
adopted son an interest or right which' 
is deemed to commence from the date 
of toe adoptive father’s death so as to. 
divest the estate which is already vested 
in toe widow is not only inconsistent' 
wito toe personal law of a taluqdar who 
is not a Hindu or a Sikh, but comes in 
cnriflirt with express protons of the 
Act The Act provides tiiat a son adopt-] 
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ed by a widow in pursuance of tiie in- 
structions given by her husband takes 
the property on her death and not be- 
fore. If die rule suggested were ap- 
plicable, it would operate to deprive the 
widow of her right to the property vest- 
ed in her on the death of her husband 
and to which she is declared by law to 
be entitled for her lifetime. Tliat would 
be plainly contrary to the terms of Sec- 
tion 22 (7). We are imable tlierefore to 
agree with tlie High Court that the doc- 
trine of relation back is applicable to an 
adoption made by the widow of a taluq- 
dar governed by the Oudh Estates Act, 
1869. 

21- Therefore, in our view, during 
the lifetime of Rani Jagaimath Kuar Raja 
Bishwanath had no interest and his in- 
terest in die taluqdari estate arose on the 
death of Rani Jagannath Kuar and not 
before. We may in this connecdon refer 
to the judgment of the Judicial Com- 
mittee in Hamath Kuar v. Inder Bahadur 
Singh, 50 Ind App 69 = (AIR 1922 PC 
403). In that case a Hindu while he 
was next in the order of succession after 
the death of the widow of a taluqdar of 
an Oudh Estate in List II of Act 1 of 
1869 obtained a deeree declaring that a 
will, which the widows of the last holder 
alleged authorised them to adopt, was 
inv^d, and that he was entided to the 
estate upon the death of the last surviv- 
ing widow. The claimant succeeded to 
the estate on the death of the last widow 
of the taluqdar. In order to finance hti- 
gation which he had imdertaken, the 
claimant had, in consideration of a loan 
for Rs. 25,000, purported to seU half the 
estate to a stranger, and he had agreed 
to put the vendee in possession of the 
property. After the death of the last 
surviving widow of the taluqdar the re- 
presentative of the vendee sued the ven- 
dor for possession of the estate sold to 
the vendee. It was held that there was 
no effeetive transfer of the villages, since 
the vendor had only an expectancy, and 
the decree did not create any greater 
interest in him. It was, it is true, not a 
case of an adopted son, but of a rever- 
sioner. But the case does not estabhsh 
that so long as the widow was ahve, the 
estate was fully vested in her, and the 
heir who would ultimately take the 
estate under the rule of succession on 
intestacy had during the lifetime of the 
widow no interest in the estate, and he 
could not during the lifetime of the 
widow transfer the estate or any part 
thereof to another person. 

iqfiQ s r. /in n g — 2 


22. Raja Bishwanath was, though, not 
precluded by virtue of Section 13 from 
setting up the will, was stiU not entitled 
to a present vested interest during the 
lifetime of Rani Jagannath Kuar. He 
was accordingly, during the lifetime of 
Rani Jagannath Kuar, not competent to 
settle the estate for tlie benefit of his 
creditors. 

23. Counsel for the Senior Rajkumar 
contended that in any event the elaim of 
Rani Jagannath Kuar was extinguished 
before the deed of trust was executed, 
and Raja Bishwanath had acquired title 
thereto by adverse possession. Counsel 
contended that the estate was, at aU 
material times since 1901, held by the 
Court of Wards for and on behalf of the 
adopted son, and not on behalf of Rani 
Jagannatli Kuar. Reliance in support of 
the plea of adverse possession was placed 
upon the sanction given by the Board of 
Revenue by letter dated Febraary 22, 
1901 to the adoption by Rani Jagannath 
Kuar, sanction by the Government of India 
by letter dated April 3, 1901 to the as- 
sumption of superintendence of the Tiloi 
Estate on behalf of the adopted son and 
clarifying that the Rani had no interest 
left in tile estate thereof except that of 
maintenance holder; letter of the Board 
of Revenue to the Commissioner direct- 
ing that the necessary notification be 
published in the Government Gazette 
and that steps be taken to have the 
names of Raja Bishwanath mutated in 
the revenue record; letter dated Jime 15, 
1901 by the Deputy Commissioner to the 
Commissioner tiiat the intention of the 
will was to make the adopted son, and 
not the Rani the successor of Raja Sur- 
pal Singh; the letter of the Board of 
Revenue that the Rani should be re- 
quired to execute a deed acknowledging 
tiiat she had adopted the child in pur- 
suance of the will of her late husband; 
correspondence between Rani Jagannath 
Kuar and the Deputy Commissioner re- 
garding the adequaey of maintenance 
awarded to her and the offer by the 
Board of Revenue to the Rani to assign 
sixteen villages formerly held by Rani 
Harbans Kuar and acceptance thereof; 
letter written by the Deputy Commis- 
sioner dated January 10, 1920 in antici- 
pation of the approacliing date of majo- 
rity of Raja Bishwanath recommending 
that the Board be moved to release the 
estate with .effect from March 29, 1920; 
letter dated April 3, 1920, informing the 
Commissioner that the Tiloi Estate had 
been released by the Court of Wards 
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with effect from March 30, 1920; and 
upon the fact that thereafter Raja Bishwa- 
nath remained in possession of the estate 
and exercised all rights of proprietorship 
in respect of it until August 29, 1932, 
when he executed the deed of trust. It 
is true that beriveen the years 1901 when 
Raja Bishwanath was adopted and 
August 29, 1932, the date of the deed 
of trust, Ae estate was held either by 
him or on his behalf. But no conten* 
tion was raised in the Trial Court that 
the interest which Rani Jagannath Kuar 
held in the estate was extingxiished by 
adverse possession and during the life- 
time of Rani Jagannath I^ar, Raja 
Bishwanath had acm^ed title to the 
estate- The High Court declined to 
allow the plea mat the title of the Rani 
was extinguished by adverse possession 
to be raised before them on the ground 
that it was not raised in the pleadin«, 
and was not urged at any stage of Uie 
trial, and since the question of adverse 
possession was a mixed question of law 
and fact they declined to allow it to be 
agitated for the first time before them. 
In our view, the High Court was ri^t 
in dedinlng to ^ow that question to oe 
raised. An issue of adverse possession 
raises mixed questions of law and fact; 
it may be decided effectively after the 
relevant facts are proved. Again even 
though Rani Jagannath Kuar was given 
a mere maintenance, the minor Raja was 
living with her and it does not appear 
that she was excluded from the estate 
or any part thereof. Mere erroneous ad- 
mission of title of another person without 
effective deprivation of possession would 
not result in extinction of title by adverse 
possession. 

24, In the alternative, counsel for flie 
Senior Rajkumar contended that those 
claiming imder the will of Raja Bishwa- 
nath were estopped by the equitable 
doctrine embodied in Section 43 of the 
Transfer of Property Act It was urged 
that even if Baja Bishwanath had no title 
at die date when he purported to trans- 
fer the property to the trustees for pur- 
poses mentioned therein when he ac- 
quired title on the death of Rani Jagan- 
nadr Kuar, the Raja and those daiming 
under him were estopped from daiming 
that at the date of the transfer, he had 
no title. Section 43 of the Transfer of 
Property Act which incorporates die 
doctrine of feeding the grant by estoppel 
reads: 


"Where a ' person fraudulently or er- 
roneously represents that he is authorised 
to transfer certain immoveable property 
and professes to transfer such property 
for consideration, such transfer shall, at 
the option of the transferee, operate on 
any interest which the transferor may 
acquire in such property at any time 
during which the contract of transfer 
subsists. 


Granting that Raja Bishwanath errone- 
ously remesented that he was authorised 
to transfer the estate sought to be settled 
by the deed of trust, the doctrine incor- 
porated in Section 43 of the Transfer of 
Property Act may apply if the transfer is 
for consideration and not otherwise. In 
the present ease, for effecting a settle 
ment there was no consideration on the 
part of the trustees imder the deed of 
settlement. Counsel for the Senior Raj- 
loimar contended that by the deed of 
trust the trustees had undertaken to carry 
out various duties, and by so undertak- 
ing, consideration for the transfer moved 
from them. We are unable to hold foat 
by agreeing to carry out the obligations 
imposed upon them, the transfer may be 
deemed to be one for consideration. 
Under the deed of trust, diverse powers 
are conferred upon the trustees to make 
rules and amend them from time to time 
for continuing and running the trust 
administration, to appoint sub-commit- 
tees ior some special purpose or manage- 
ment, to appoint from amongst them a 
Chairman, Secretary, Cashier and Legal 
Adidser, to pay off the debts due by 3io 
settlor and to exercise all the proprietary 
rights relating to the mortgage, sme, gift 
and perpetual lease etc, in respect of the 
said proMrty, By undertaking these 
duties the trustees rendered no conri- 
deration and the transfer cannot be said 
to be one for consideration. It was also 
said by counsel for the Senior Rajkumar 
that in any event, two of the trustees 
were creditors of the settlor, and since 
they had undertaken to administer the 
trust, the transfer must be regarded as one 
for consideration. But by the deed of 
settlement the debts due to the creditors 
were not satisfied. Two of the trustees 
were, it is true, creditors of the settlon 
those two trustees held a dual capacity 
— they were to administer the trust and 
also to receive payment in execution of 
the deed of trust. But on that account 
it carmotbesaid that tire amounts due to 
them from the settlor were satisfied. W© 
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a^ee with the High Court that the deed 
of trust was not executed for considera- 
tion and, therefore, the principle of Sec- 
tion 43 of the Transfer of Property Act 
had no application. 

25. The appeal must therefore be 
allowed and the decree passed by the 
High Court modified. It will be declar- 
ed that die deed of trust executed by Raja 
Bishwanath on August 29, 1932, did not 
operate to settle any property being part 
of the taluqdari estate and governed by 
the Oudh Estates Act 1 of 1869, for the 
puiposes specified therein. The direc- 
tion in the decree of the High Court that 
— ^“In respect of the properties mention- 
ed in the trust deed — ^"Ext. E-7 dated 
August 29, 1932, made by Raja Bishwa- 
nath Saran Singh, the receiver should 
hand over possession of the said proper- 
ties to Rani Fanindra Rajya Lakshmi 
Devi, who is the life trustee under the 
said deed of trust and entitled to manage 
the same herself or along with any other 
trustees that might be appointed in res- 
pect of the said trust”, shall be deleted 
and be substituted by the direction that 
the receiver shall hand over the proper- 
ties mentioned in Ext E-7 to Rajkumar 
Mohan Singh. 

26. In the circumstances of the case, 

we are of the view that there shall be 
no order as to costs of tliis appeal in this 
Court and in the High Court, except as 
to the costs of the deity Shree Jagannath 
Bahari Ji. The order of the High Court 
as to costs of the deity shall be maintain- 
ed and the costs of the deity in this 
Court will be paid out of the Estate. 
JHS/D.V.C. Appeal allowed. 
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tode, commerce and intercourse — Tax- 
ing law — Hampering flow of trade — 
Sales-tax — When has the effect of — 
Central Sales-tax Act (1956), S. 8 (2), (2-A) 
and (5) — Not ultra vires Arts. 301 and 
303 (1). Writ Petn. No. 836 of 1966, D/- 
7-4-1967 (Mad), Reversed. 

Majority view: Per J. C. Shah, G. K. 
Mitter, C. A. Vaidialingam, JJ.; R. S. 
Bachawat and K. S. Hegde, JJ. concur- 
ring:— Ss. 8 (2), 8 (2-A) and 8 (5) of Cen- 
tral Sales-tax Act, 1956, are intra vires 
Arts. 301 and 303 (1) of the Constitution. 
Writ Petn. No. 836 of 1966, D/- 7-4-1967 
(Mad), Reversed. 

(Paras 23, 31, 32) 

Per J. C. Shah, G- K. Mitter and C. A. 
Vaidialingam, JJ. : — Art. 301 is couched 
in terms of the widest amplitude: trade, 
commerce and intercoiuse are thereby 
declared free and imhampered through- 
out the territory of India Tlie freedom 
of trade so declared is against the im- 
position of barriers or obstructions with- 
in the State as well as inter-State: all res- 
trictions which directly and immediately 
affect the movement of trade are declar- 
ed by Art. 301 to be ineffective. It must 
be taken as settled law that the restric- 
tions or impediments which directly and 
immediately impede or hamper the free 
flow of trade, commerce and intercourse 
fall within the prohibition imposed by 
Art. 301 and subject to the other provi- 
sions of the Constitution they may be 
regarded as void. AIR 1961 SC 232 and 
AIR 1962 SC 1406 and AIR 1963 SC 928, 
Foil. (Para 8) 

It is also a settled law that a tax may 
in certain cases directly and immediately 
restrict or hamper the flow of trade, but 
every imposition of tax does not do so. 
AIR 1961 SC 232 and AIR 1968 SC 599, 
Foil. (Para 9) 

An Act which is merely enacted for 
the purpose of imposing tax which is to 
be collected and to be retained by the 
State does not amount to law giving, or 
authorising tiie giving of, any preference 
to one State over another, or making, or 
authorising the making of, any discrimi- 
nation between one State and another, 
merely because of varying rates of tax 
prevailing in different States. 

(Para 13) 

The flow of trade does not necessarily 
depend upon the rates of sales-tax: it de- 
pends upon a variety of factors, such as 
the source of supply, place of consump- 
tion, existence of trade chaimels, the 
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rales of freight, trading facilities, avail> 
abilities of eiBcient transport and oQier 
facilities for carrying on trade. Erisl- 
ence of long-standing business relation!^ 
availability of communications, credit 
facilities and a host of other factors — 
natui^ and business enter into the 
maintenance of trade relations and the 
free flow of trade cannot necessarily ba 
deemed to have been obstructed merely 
because in a particular State the rate of 
tax on sales is higher than the rates pre- 
vailing in other States. (Para 14) 

The rate which a State Legislature im- 
poses in respect of inter-State transactions 
in a particular commodity must depend 
upon a variety of factors. A State may 
be led to impose a hi^ rate of tax on a 
commo^ty either when it is not consum- 
ed at all within tiie State, or if it feels 
that the burden which is falling on con- 
sumers within the State vwU be more 
than offset by die gain in revenue ulti- 
mately derivrf from oubzde consumers. 
The imposition of rates of sales-tai is 
normally influenced by factors political 
and economic, If the rale is so nigh as 
to drive away prospective traders from 
purchasing a commodity and to resort to 
other sources of supply, In its own interest 
the State will adjust die rate to attract 
purchasers* Again, in a democratio 
constitutioa poKtical forces would 
operate against the levy of an unduly 
hi^ rate of tax. The rate of tax on sales 
of a commodity may not ordinarily be 
based on arbitrary considerations, but in 
the light of die facility of trade in a 
particular commodity, the market condi- 
tions internal and Vernal — and (he 
lilcelihood cf consumers not being scared 
away by the price which includes a high 
rate of tax. Attention must also be 
directed to sub-s. (5) of S. 8 which autho- 
rises the State Gkjvemmenli notwit^ 
standing anything contained in S. 8, in 
Qie public interest to waive tax or impose 
tax on sales at a lower rate on inter-State 
trade or commerce. It is clear that the 
legislature has contemplated that elasti- 
city of rates consistent with economic 
forces is clearly intended to be maintain- 
ed. (Para 16) 

The Central Sales-tax though levied 
for and collected in the name of the C^- 
tral Government is a part of the sales-tax 
levy imposed for the benefit of the States. 
By leaving it to the States to levy szdes- 
lax in respect of a commodity on Intra- 
State transactions no discrimination is 
practised: and by authorising the State 


from which the movement of goods com- 
mences to levy on -transactions of sale 
Central sales-tax, at rates prevailing in 
the State, subject to the limitation already 
set out, no aiscriminalion can be deem- 
ed to be practised. AIR 1964 SC 1729 
and AIR 1963 SC 928, Disting. 

(Para 17) 

Per R. S. Bachawat, J. (Concurring);— 

On principle there is no distinction be- 
tween a tax on intra-State and a tax on 
interstate sales. An intra-State sale may 
occasion the movement of goods from 
one part of the State to another part of 
the same State. Indeed, normally, an 
intra-State sale would occasion such 
movement, because the purchaser has to 
move the goo^ from me sellers place 
to some other place. An intra-State sale 
may also be affected by a transfer of 
doctunents of title to the goods during 
their movement from one part of the 
State to another part of the same State. 
But, there can be no doubt that a tax on 
such sales would not normally offend 
Art. SOI. That Artide makes no distino* 
tion between movement from one part 
of the State to another part of Ihe same 
State and movement from one State to 
another. Now, if a tax on intra-State 
sale does not offend Art 801, logically, a 
tax on inter-State sale cannot also do so. 
Neither tax operate directly or immedi- 
ately on the free flow of trade or the free 
movement of the transport of goods from 
one part of the coun*^ to the other. The 
tax is on the sale. The movement is in- 
ddental to and a consequence of the 
sale. (Para 27) 

Normally a law imposing a tax on in- 
tra-State sales does not offend Art 30L 
The Central Sales-tax Act, 1956 is no 
exception to this rule. None of its provi- 
sions directly Impede the movement of 
goods or the free flow of trade. Even 
assuming that the Act is within the mis- 
chief of Art 301, it is certainly a law 
made by Parliament in the public interest 
and is saved by Art 502. There is no- 
thing in the Act which offends ArtJ .803 
(I). ' (Paras 29. 80) 

Per K. S. Hegde, J. (Conciuring): — A 
mere difference in rates is neither show- 
ing preference nor making discrimination. 
But odier thing s being equal, the differ- 
ence in rates would resmt in sho\viag 
preference to some States and making 
discrimination against others. Hence, 
difference in rates is a prima fade proof 
of the preference or. discrimination com- 
plained of. It is for the State to fustiiy 
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those differences. The real question for 
decision is whether the impugned provi- 
sions have given or authorised the giving 
of any preference to one State over an- 
other or made or authorised the making 
of any discrimination between one State 
and another. The word ‘'State” in Arti- 
cle 301 is used in the sense of people re- 
siding in that State. It is impossible for 
any ordinary person to estabhsh positive- 
ly the preference or the discrimination 
complained of, apart from showing the 
difference in the rates. Once he shows 
the difference in the rates, it is for the 
State to show that the same has not re- 
sulted in showing preference to one or 
more States over others or making dis- 
crimination against one or more States 
over others in the matter of inter-State 
trade. (Para 33) 

The Act is not a haphazard le^slation; 
it is the product of deep thinldng and 
dear analysis of the various aspects of 
the matter. The Supreme Court will be 
slow to hold such a measure as being 
either not in public interest or is viola- 
tive of Art. 303 (1). The question of 
giving preference or making discrimina- 
tion depends on various facts and cir- 
cumstances, the tax rate being only one 
of them. The views of an expert com- 
mittee on a subject so complicated as 
tax on inter-State sales is entitled to great 
weight. In the very nature of things, it 
is mfiBcult for comts to ascertain the 
various factors that impede the free flow 
of trade or to assess their importance. 
This is not the same thing as saying that 
the Supreme Court should abdicate its 
functions in favoiu: of an expert com- 
mittee or should imduly exaggerate the 
importance of the collective knowledge 
and wisdom of the members of Parlia- 
ment. But the fact remains that in as- 
sessing the strength of economic forces 
in a given matter the views of persons 
who may be expected to be famih'ar with 
the subject is entitled to weight and in 
the absence of dear proof to the contrary 
or unless it is shown that their conclu- 
sions are obviously wrong, it will be 
proper for the Supreme Court to proceed 
on the basis that the conclusions reached 
by them on facts — not on questions of 
law — are correct (Para 34) 

The Parliament was anxious that inter- 
state trade should be canalised through 
registered dealers over whom the ap- 
propriate-government has a great deal of 
control. It is not very easy for them to 
evade tax. A measure' which is intended 


to check Ihe evasion of tax is undoubt- 
edly a v^d measure. Fxmther, inter- 
state trade carried on through dealers 
coming within S. 8 (2), must be in the 
very nature of things very little. It is 
in public interest to see that in the guise 
m freedom of trade, they do not evade 
me payment of tax. If the sales-tax they 
imve to pay is as high or even higher 
man intra-State sales-tax then they will 
be constrained to register themselves and 
pay the tax legitimately due. Ihe im- 
part of this provision on inter-State trade 
is bound to be negligible, but at the same 
time it is an effective safeguard against 
evasion of tax. (Para 38) 

Sub-section (5) of S. 8 provides for 
^ving individuEd exemptions in pubho 
interest. Such a power is there in all 
taxation measures. It is to provide for 
unforeseen contingencies. The power 

in question cannot be said to be bad. If 
there is any misuse of &at power, the 
same can be challenged. (Para 40) 
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were invaUd, and that the tramactionj 
brought to tai were not in truth mler- 
State transactions. The High Court did 
not determine the nature the t^sac- 
tions. but held that sub-ss. (2), {2-A) ^d 
(5) of S. 8 of the Central Sales-tax Act, 
1956, in operation at the relevant tune 
imposed or authorised the imposition or 
varying rates of tax in different States on 
similar inter-State transactions, and the 
resultant inequality in the burden of tax 
affected and impeded inter-State trade, 
commerce and intercourse, and thereby 
offended Arts. 301 and 803 (1) of the 
Constitution. The High Court rejected 
the plea of the assessee that S. 9 (3) of 
the Act was ultra vires. The State has 
appeded to this Court with certificide 
granted by the High Court against the 
order declaring sub-ss. (2), (2-A) and w 
of S. 8 of the Central Sies-tai Act; 1956, 
invalid, 

2. A brief review of the develop- 
ments in the law relating to imposition 
of tax on transactions of sale and its 
inter-relation with the constitutional pro- 
visions leading to the enactment of the 
Central Sales-tax Act, 1950, will facilitate 
appreciation of the competing ^ews put 
forward before us at the Bar. The Gov- 
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(1908) 6 CLB 41 (Aus.), The King 
V. Barger ^ 

Mr. Bishan Narain, Senior ^dvof^e 
(Mr A. V. Rangam, Advocate with hm), 
ior VeUant; M/s. M. R. M. Abd^ 

Karim, K. Kajendra Choudhury ^ 

R. Choudhury, Advocates, for Respon- 
dent. 

vir R. Thiagarajan, Advocate, for 
InrereenS No. if Mr. R. 

Advocate, for Intervener No. 2; M/s. ^ 
N Singh and D. N. Gupta, Advocates, for 

“S'Adv^'ite!- 

and S P. Nayyar, Advocates, with him), 
fe btereener No. 4; Mr. B. Sen, Senior 
Adv^te (M/s. G. S. Chatteriee Advo- 
“rfor Mr. P. K. Bose. Advocate 

him), for Intervener No. 5; Mr. O. . 
Affarwala. Senior Advocate, (Mr. U. t'. 
rIjo, Advocate, mth him), for 
Kn e- Mr Ld Naram Smha, Advocate 
S'neiia fir the Slate of Bih^. (M/s. 
K £ Garg and S. C. Agaiwala. Adv<^ 
rates of M/s. RamamiuthJ and Co., ^ 
M/s. Ana Kumar and S- P. Singh, Adv^ 
«tes with him), for Interv^er No. 7; 
Mr Naunit Lai, Advocate, for Intervener 
N?! 85 Mr. K. Baldev>tehta^ Advocate, 


Kft 8. Mr K. Baldev Mehta, Advocate, forward belore us at me 
for InterSier n“. 9; Mr. M. R. K. PiUai. eminent of India Act, 1935, by List Jl 
AdvSSnor £?;Tvener No. 10. entry 48 of the Seven* Schedde 

Aavocaw, . e r«.s ferred power exclusively upon the Pro- 

The following Judgments or the ^un legislate on the subject of taxes 

were delivered Dy on the s^e of goods and on advertise- 


SHAH, 
Miller am 

ceeding 

1963-64 


r,; (on behalf of himself and 
_ Vaidialingam, JJ.) In a pro- 
for assessment of tax for 
under the Central Sales- 


ta. Act, 1956. 'the Deputy C^- 
mercial Tai Officer rejected the cOTlm- 
Hon of *e assessee that a part ol the 
turnover of his business in matches arose 
out of intra-state sale transacUons at the 
assessee’s depot at Ongole (in *e Stzlo 
of Andhra Pradesh) to which depot *0 
goods were despatched by him from lus 
place of business in the State of Madr^ 
TTie Deputy Commercial Tax Officer held 
ffiat the goods were moved from the 
godown stock” of the assessee in execu- 
tion of contracts of sale wth merdiants 
outside the State of Madras, and on that 
account the turnover Rom sides was 
liable to tax under the Central Saics-tax 
Act The assessee moved the High Court 
of Madras under Art. 226 of the Consti- 
tution seeking a writ of certiorari quash- 
ing the order of assessment, on the 
grounds, that the provisions of the Cen-‘ 
fral Sales-tax Act which pemitted levy 
of i-fiT at varying rates in different States 


on the s^e of goods and on advertise- 
ment”. Id exercise of that power the 
Provincial Legislatures enacted sales-tax 
laws for their respective Provinces acting 
on the principle of “tenitorial nexus”, 
and picked out one or more ingredients 
constituting a sale and made it or them 
the basis of imposing liability for tax. 
This exercise of taxing power by the Pro- 
vinces led to multi^e taxation of the 
same transaction by many provinces, the 
burden of tax falling ultimately on the 
consuming public. 

3. In order to remove this burden 
imposed upon the consumers, Art. 280 
was incorporated in the Constitution inter 
alia for the regulation of inter-State sales 
transactions- Court in State of Bom- 

bay V. United Motors (India) Ltd., 1953 
SCR 1069 = (AIR 1953 SC 252) held that 
under the Bombay Sales-tax Act 24 ol 
1952 sales effected in Bombay in respect 
of goods einxjrted from the State were 
not taxable by the State of Bombay, hut 
the importing State was competent to 
levy tax on transactions of' sale in the 
course of inter-State trade or commerce 
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on persons who were resident outside 
its territory, provided that the goods 
were delivered in tlie importing State for 
the purpose of consumption therein. This 
decision made the dealer carrying on 
business in the exporting State amenable 
to the sales tax law ' of the importing 
State. The question was reconsidered 
by this Court in Bengal Immunity Co. 
Ltd. V. State of Bihar, 1952-2 SCR 603 = 
(AIR 1955 SC 661). The Court held 
that the sales or purchases made by an 
assessee which actually took place in the 
course of inter-State trade or commerce 
could not be taxed by any State imtil 
by law it was otherwise provided by 
Parliament. The Judgment in Beng^ 
Immunity Co’s case, 1952-2 SCR 603 = 
(AIR 1955 SC 661) removed, by making 
inter-State sales immime from taxation, 
the difficulties till then experienced by 
the trading community, but the import- 
ing States which had imposed tax on 
inter-State sales by non-resident dealers, 
relying on the principal of the judgment 
in United Motors case, 1953 SCR 1069 = 
(AIR 1953 SC 252) were faced with 
innumerable claims for restitution of 
the tax realized. The President then 
promulgated Ordinance No. Ill of 1956 
which was later replaced by the "Sales 
Tax Laws Validation Act VII of 1956” 
with the object of restoring for the 
period specified in the Act the decision 
in United Motors case 1953 SCR 1069= 
(AIR 1953 SC 252). 

4. The problem of tax on inter-State 
sales was, in the meanwhile, examined 
by the Taxation Enquiry Commission. 
The report of the Commission led to the 
enactment of the Constitution (Sixth 
Amendment) Act, 1956. By that amend- 
ment entry 92A was added in Union List 
in the Seventh Schedule to the Consti- 
tution conferring power upon the Union 
to legislate in respect of "taxes on the 
sale or pmchase of goods other than 
newspapers, where such sale or purchase 
takes place in the course of inter-State 
trade or commerce”; and for entry 54 
in the State List, the following entry was 
substituted: 

"Taxes on the sale or pmchase of 
goods other than newspapers, subject to 
the provisions of entry 92-A of List I.” 
Explanation to Cl. (1) of Art 286 was 
omitted, and Cls. (2) and (3) were substi- 
tuted by fresh dauses: by the newly 
enacted Cl. (2) the Parliament was autho- 
rised by law to formulate principles for 
determining when a sale or pmdiase of 


goods takes place in any of the ways 
mentioned in Cl. (1), and by Cl. (3) it was 
enacted that any law of a State shall, in 
so fm as it imposes or authorises the im- 
position of, a tax on the sale or pmchase 
of goods declared by Parliament by law 
to be of special importance in inter-State 
trade or commerce, be subject to sudi 
restrictions and conditions in regard to 
the system of levy, rates and other inci- 
dents of the tax as Parliament may by 
law specify. In Art. 269 (1) clause (g) 
was added authorising the Government 
of India to collect tax on the sale or pm- 
chase of goods other than newspapers, 
where such sale or purchase takes place 
in the course of inter-State trade or com- 
merce and making it obligatory upon the 
Government of India to assign the tax to 
tlie States in the manner provided in 
Cl. (2). By Cl. (3) it was enacted that: 

‘Tarhament may by law formulate 
principles for determining when a sale 
or pmchase of goods takes place in Ae 
course of inter-State trade or commerce.” 
In exercise of authority conferred by the 
Constitution (Sixth Amendment) Act, 
1956, the Parliament enacted on Decem- 
ber 21, 1956, the Central Sales-tax Act, 
1956, with a view to formulate principles 
(a) for determining when a sale or pm- 
chase of goods takes place in the course 
of inter-State trade or commerce or out- 
side a State or in the course of import 
into or export from India; (b) providing 
for the levy, collection and distribution 
of taxes on sales of goods in the course 
of inter-State trade or commerce; (c) de- 
claring certain goods to be of special im- 
portance in inter-State trade or com- 
merce and specifying the restrictions and 
conditions to which State laws imposing 
taxes on the sale or pmchase of such 
goods of special importance shall be sub- 
ject. By S. 3 of the Act a definition of 
sale or pmchase of goods said to take 
place in the course of inter-State trade 
or commerce was devised. By S. 4 con- 
ditions in which a sale or pmchase of 
goods was to be deemed to have taken 
place outside a State were specified. By 
S. 5 the conditions in which a sale or 
pmchase of goods taking place in the 
course of import or export were specified. 
By Gh. Ill (Ss. 6 to 13) provisions were 
enacted for declaring a charge of tax on 
inter-State sales and for setting up machi- 
nery for levy of tax and incidental matters. 
Section 6 imposed a charge on all sales 
effected by a dealer in the course of inter- 
state trade or commerce during any 
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vear. By S. 7 provision was made ^ for 
registration of dealers. Section 6, 
far as it is material, and as amended by 
Act 31 of 1938, read as follows: 


specified stages or otherwise &an wtth 
reference to the turnover of Uie goods. 


“(1) Every dealer, who in the course ol 
inter-state trade or commerce— 


(a) sells to the Government any goods; 


(5) Notwithstanding anything contam- 
ed in this section, the State Government 
may, if it is satisfied that it is necessary 


(b) sells to a registered deder o 
than the Government goods of the des- 
cription referred to in sub-section (8): 

shall be Hable to pay tax under 
Act, which shall be ^vo per cent ol his 


may, u it is ^ 

so to do in the public interest, by nob- 
fication in tiie OiBcial Gazette, direct 


ncauon m tuo 

diat in respect of such goods or classw 
of goods as may be mentioned in the 
notification and subject to such condi- 
tions as it may think fit to impose, no tax 
under th^ Act shall be payable by any 
- • dealer having his place of business in the 

The tax payable by any dealer on state in respect of the sale by him from 

i,{c himnveT insofar as the turnover or any such place of business of any su(^ 

mv^pSTSereof relates to the sale ol goods in the course of inter-State trade 
in die course of inter-State trade or commerce or that die tax on such sales 

^T«m#>rce not falling witlun sub-seo- shall be calculated at such lower rates 

or commerce nor laiuufa snenfied in snh^Rction (1) or 

(a) in the case of declared goods, sh^ 

bi cdcnlatrf at the ^ appLgbk to 


snail DO caicuiaiea ar sucu lower rates 
those specified in sub-section (1) ( 
sub-section (2) as may be mentioned ’ 
the notification.'' 


Z o. inside 

VKfSe oaer thg 

d^d goods, shall be calculated at Jme payable by any dealer 

rate of seven per cent., or at tne raw this Act on sales of goods effected 

”*6 Ot SUCH . , , . ... nf inter-State trade 


By S. 9 machinery was set up for levy 
and collection of tax and penalties. Inso- 
far as it is material, it provided: 


rate of seven per cent., or at the raw this Act on sales of goods effected 

applic^le to the sale or purchase ot suc^ ^ ^ course of inter-State trade 

goods inside the appropriate btaie, commerce whether such sales fall 
, . 1 I- within danse (a) or dause (b) of Sec- 

tion 3 shall be levied and collected by 
the Government of India in the manner 
in sub-scction (3) in the State 


whidhever is hi^er; 

and for the purpose of makmg any 
such calculation any such, dealer shall be 
deemed to be a dealer hable to PayJ^ 
under the sales-tax law of toe appr^ 
priate State, notwilhsto^g timt be, in 
fact, may not be so hable under that 
law. 


provided in suD-seeuDn m me oium 
from which the movement of the goods 
commenced: 


(2-A) Notwithstanding anythmg ron- 
tained in sub-section (1) or sub-sechon 
(2) if under the sales-tax law of toe ap- 
propriate State toe sale or pmchase, as 
toe case may be, of any goo^ by a dealer 
is exempt from tax generaUy or k sub- 
ject to tax generally at a rate v^ch u 
lower than two per cent (whether call- 
ed a tax or fee or by any other name), 
toe tax payable imder this Act on his 
turnover insofar as the turnover or any 
part thereof relates to toe sale of such 
goods shall be nil, or, as toe case may 
Be shall be calculated at toe lower rate. 


Provided 
(2) 


(3) The authorities for the tone being 
empowered to assess, collect and enforce 
payment of any tax under toe general 
sales-tax law of toe appropriate State 
sh^, on behalf of the Government of 
India and subject to any rules made 
under this Act, assess, collect and enforce 
payment of any tax, induding any 
penalty, payable by a dealer under this 
Art in toe same manner as the tax on 
toe sale or purchase of goods imder the 
general sales-tax law of the State is 
sessed, paid and collected; and for this 


piUU miU WUd-lOU, tUJVi V.— - 

— purpose toey may exercise all or any of 

Explanation.— For the purpose of this the powers they have under 
subSction a sale or purchase of goods sales-tax law ot toe State, and toe pro- 
shall not be deemed to be exempt from visions of sudi law, includmg provisioi^ 


shall not oe aeemeu lu ue excuipi nwu* 
tax generally under the sales-tax law of 
toe appropriate State if imder toat law 
it is exempt, only in specified circum- 
stances or under specified conditions or 
in relation to which toe tax is levied at 


visions Ol sucu law, 

julating to returns, appeals, reviews, revi- 
sions, references, penalties and 
pounding of offences, shall apply accord- 

to^ys , , , • 

Provided • 
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(4) The proceeds in any financial year 
of any tax, including any penalty, levied 
and collected under this Act in any State 
(other than a Union territory) on behalf 
of the Government of India shall be as- 
signed to that State and shall be retained 
by it; and the proceeds attributable to 
Union territories shall form part of the 
Consolidated Fund of India. 

By Ch. rV (Ss, 14 and 15) provision was 
made for levy of tax at speciaUy low rates 
,on goods of special importance in inter- 
‘ State trade or commerce. By S. 14 cer- 
tain goods were declared to be or special 
importance in inter-State trade or com- 
merce, and by S. 15, as amended by 
Act 31 of 1958, it was provided; 

"Every sales-tax law of a State shah, 
insofar as it imposes or authorises the un- 
position of a tax on the s^e or Pi^chase 
of declared goods, be subject to the fol- 
lowing restrictions and conditions, name- 
ly* — 

(a) the tax payable under that law in 
respect of any sale or purchase of such 
goods inside the State shah not exceed 
^o per cent of the sale or purch^^e 
price thereof, and such tax shall not be 
levied at more than one stage; 

(b) where a tax has been levied under 
that law in respect of the sale or purchase 
inside state of any declared goods and. such 
goods are sold in the course of mter- 
State trade or commerce, the tax so levied 
shah not exceed two per cent of the sale 
or purchase subject to such condihons ^ 
may be provided in any law m force m 
that State.” 

5. The Scheme of die Act was first to 
devise definitions of inter-State smes 
and ‘sales outside the State, and ften 
to declare inter-State sales subject to 
tax, and to set up machinery for l^mg 
and cohecting tax on those sales. Trans- 
actions in goods which were rnade sub- 
ject to tax in the course of- mter-btate 
trade or commerce were classified mto 
three broad categories — (1) transactions 
falling within Section 8 (l) i- e. ah sales 
to Government, and sales to a registered 
dealer other than the Government of 
goods referred to in sub-secfaon w) 9^ 
Section 8; (2) transactions fallmg within 
Section 8 (2) (a) i. e. sales m respect of 
declared goods; and (3) tr^acfaons M- 
ing within Section 8 (2) (b) i. e. sales 
[not fahing within (1)] in respect of goods 
other than declared goods. Sales of 
goods in category (1) were declared ha- 
ble at the relevant time to pay a tax of 
two per cent, on the turnover. On sales 
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of declared goods tax was to be calcu- 
lated at the rate applicable to the sale 
or purchase of such goods inside the ap- 
propriate State. But by Section 15 the 
tax payable under a State law in respect 
of any sale or purchase of declared 
goods inside the State was not to exceed 
two per cent of the sale or purchase 
price thereof, and was not leviable at 
more than one stage. On turnover firom 
sale of goods not falling within categories 
(1) and (2) the rate was seven per cent 
or the rate applicable to the sale or pur- 
chase of su^ goods inside the appro- 

g riate State, whichever was higher. But 
y sub-section (2A) of Section 8 it was 
provided that notwithstanding anything 
contained in sub-section (1) or sub-s. (2), 
if under the Sales tax law of the appro- 
priate State the sale or purchase, as the 
case may be, of any goods by a dealer is 
exempt from tax generally or is subject 
to tax generally at a rate which is lower 
than two per cent the tax payable under 
the Act on the turnover insofar as the 
turnover or any part thereof relates to 
the sale of such goods shall be rul, or 
as the case may be, shall be calculated 
at the lower rate. There is a slight in- 
consistencey between Section 8 (2) and 
Section 8 (2A). If the rate of tax under 
the State law is less than two per cent 
by virtue of Section 8 (2A), even in res- 
pect of turnover falling within S. 8 (2) (b) 
the rate of tax will not exceed the State 
rate; iJE ihe State rate exceeds two per 
cenl^ tax at the rate of seven per cent 
or of the State, whichever is higher, shall 
prevail. But that has no bearing on the 
question rmder discussion. 

6. Tax under the Act is payable by 
the seller. The State firom which the 
movement of goods commences in the 
course of inter-State sale collects the tax 
as agent of the Gentral Government, and 
in the manner provided in sub-s. (3) of 
Section 9. By sub-sectiOn (4) of Sec. 9 
the proceeds in any financial year of any 
tax, including any penalty, levied and 
collected imder fire Act in any State 
(other than a Union territory) on beh^ 
of the Government of India are to be 
assigned to that State and are to be re- 
tained by it, and the proceeds attribut- 
able to Union territories are to form part 
of the Consolidated Fund of India- 

7, The Act and the constitutional 
provisions were intended to restrict the 
^position of multiple taxafaon on a 
singlp. inter-State transaction by different 
States, each State relying upon some 
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territorial nexus between the State and 
the sale. The tax though collected by 
the State under the Central Sales Tax Act 
was as an agent of the Central Govcra- 
ment, it was, by sub-section (4) of See- 
tion 9, enacted in implementation of the 
principle of assignment of tax set out in 
Clause (2) of Article 269, assigned to the 
State whidi collected it. 

8. This somewhat tortuous Sfdjeine 
of levying tax on inter-State transactions 
and making it available to the State 
which levied it, in effect countenances 
levy of different rates of tax on inter- 
state transactions in similar goods. It 
is upon the prevalence of different rates 
of tax which, subject to adjustments, and 
incoiporated in the Central Sales Tax Act 
that the argument of the assessee fa 
l^gely founded. He contends — and his 
contention has found favour with the 
Hi^ Court — ^that the liability to pay tax 
on inter-State transactions, depending 
upon the rate of tax prevailing in the 
exporting State, hampers trade and com- 
merce, by giving or authorising the giv- 
ing of preference to one State over an- 
other or by maldng or authorising the 
making of discrimination between one 
State and another, and thereby violates 
the guarantee of freedom of trade, com- 
merce and intercourse declared by Part 
Xin of the Constitution. The assessee 
primarily relies upon Articles 301 and 
303 (1) of the Constitution in supjwrt of 
his contention. Article 301 provides: 

‘'Subject to the other provisions of thfa 
Part, trade, commerce and intercourse 
throughout the territory of India shall be 
free.” 


This Article fa couched in terms of the 
widest amplitude: trade, commerce and 
intercourse are thereby declared free and 
unhampered throughout the territory of 
India. The freedom of trade so declared 
is against the imposition of barriers or 
obstructions within the State as well as 
inter-State: all restrictions which directly 
and immediately affect the movement of 
trade are declared by Article 301 to be 
ineffective. The extent to which Arti- 
cle 301 operate to make trade and com- 
merce free has been considered by this 
Coiirt in several cases. In Atiabari Tea 
Co. Ltd. V. State of Assam, 1961-1 SCR 
809 = (AIR 1961 SC 232) Gmendragad- 
fcar, J., speaking for himself and Wandioo 
and Das Gupta, JJ., observed at p. 8W 
(of SCR) = (at p. 254 of AIR): 

.we think it would he reason- 
able and proper to hold that restrictions. 


freedom from which fa guaranteed by 
Article SOI, would be such restrictions 
as directly and immediately restrict or 
impede the free flow or movement of 
trade." 

In Automobile Transport (Rajasthan) Ltd. 
V. State of Raj'asthan, 196^1 SCR 491 = 
(AIR 1962 SG 1406) the view exjpressed 
by Gajendragadkar, J, in Atiabari Tea 
Co's case, 1961-1 SCR 809 = (AIR 1961 
SC 232) was accepted by the maj'ority. 
Subba Rao, J., who agreed^ wi4 the majo- 
rity observed that the freedom declared 
imder Article 801 of the Constitution of 
India referred to the right of free move- 
ment of trade without any obstructions 
by way of barriers, inter-State or intra- 
State, or other impediments operating as 
such barriers. The same view was ex- 
pressed in Firm A. T. B. Mehtab Maj'id 
and Co. v. State of Madras, 1963 (Supp) 
2 SCR 435 ts (AIR 1963 SC 928) by a 
imanimous Court It must be taxen as 
settled law that the restrictions or impe- 
diments which directly and immediately 
impede or hamper the free flow of trade, 
commerce and intercourse fall within the 
prohibition imposed by Article SOI and 
subject to the other provisions of the 
Constitution they may be regarded as 
void. 

9. But it fa said that by imposing tax 
on sales, no restriction hampering trade 
is imposed. In the Atiabari Tea Co.*s 
case. 1961-1 SCR 609 =* (AIR 1961 SG 
232) Gajendragadkar, J., observed: 

Taxes mav and do amount to restrictions 
but it is only such taxes as directJv and 
immediately restrict trade that wotJd fall 
withm the piurview of Article SOI. TIio 
argument that all taxes shotdd be gov- 
^ed by Article 801 whether or not tiieir 
impact on trade is immediate or medi- 
ate, direct or remote, adopts, in our opi- 
m'on, an extreme approach which cannot 
be upheld." 

In a recent judgment of thfa Court to 
Andhra Sugars Ltd. v. State of Andhra 
Pradesh, 21 STC 212 = (AIR 1968 SC 
599) Bachawat, J-, speaking for the Court 
after referrizig to the observations made 
by Gajendragadkar, J., in Ati^ari Tea 
Co.’s case. 1961-1 SCR 809 = (AIR T961 
SG 232) observed: 

This interpretation of Article 303 was 
not dissentrf from in (1963) 1 SCR 
491 = (AIR 1962 SC 1406). Normally 
a tax on sale of goods does not directly 
impede the free movement or transport 
of goods. Section 21 fa no exception. It 
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does not impede tihe free movement or 
transport of goods and is not violative of 
Article 301.” 

Section 21 of tiie Andhra Pradesh Sugar 
Cane (Regulation of Supply and _ 
chase) Act which was referred to m the 
judgment authorised the State Govern- 
ment to levy a tax at such rate not ex- 
ceeding five rupees per metric tonne as 
may be prescribed on the piurch^e ot 
cane required for use, consi^ption or 
sale in a factory. It must, therefore, be 
regarded as settled law that a tax may 
in certain cases directly and immediately 
restrict or hamper the flow of trade, but 
every imposition of tax does not do so. 


10. Tax under the Cental Sales Tax 
Act on inter-State sales, it mi^t be 
noticed, is in its essence a tax which en- 
cumbers movement of trade or com- 
merce, since by the defimtion m Sec. 3 
of the Act a sde or purchase of goods is 
deemed to take place in the course of 
inter-State trade or commerce, if it— (a) 
occasions the movement of goods from 
one State to another; ■ (b) is effected by a 
transfer of documents of title to the 
goods during their movement from one 
State to another. The question wfrch 
then falls to be determined is whether 
the tax imposed in the present case is 
saved by the operation of Ae other pro- 
visions of Part Xra. Article 302 of the 
Constitution provides that Paruament 
may by law impose such restrictions on 
the freedom of trade, commerce or inter- 
course between one State and another or 
within any part of the territoiy of India 
as may be required in the public interert. 
Thereby the Parliament is, notwitiistmd- 
ing the protection conferred by Art. 301, 
authorised to impose restrictions on the 
freedom of trade, commerce or intercouKe 
in the public interest. The expression 
“between one State and another does 
not imply that it is only intended to con- 
fer upon the Union Parliament the power 
to ' remove the fetter upon legislative 
authority only so as to keep trade, com- 
merce or intercourse free between one 
State Government and another. It is 
intended to declare trade, commerce and 
intercourse free between residents in one 
State and residents in another State. That 
is clear because Article 302 e^ressly 
provides that on the freedom of Irade 
restrictions may be imposed not omy as 
between one State and another, but mso 
within any part of the territory of hidi^ 
As we have already observed, ^cle 3U1 
does not merely protect inter-State trade 


or operate against inter-State barriers: aU 
trade is protected whether it is intra- 
State or inter-State by the prohibition 
imposed by Article 301, and there is 
nothing in the language or the context 
for restricting the power of the Parlia- 
ment which it otherwise possesses in the 
public interest to impose restrictions on 
the freedom of trade, commerce or inter- 
course, operative only as between one 
State and another as two entities. There 
is also no doubt that exercise of the 
power to tax may normally be presumed 
to be in the public interest. 

11. Article 303 provides, by the first 
clause: 

“Notwithstanding anything in Art- 302, 
neither Parhament nor the Legislature of 
a State, shall have power to make any 
law giving, or authorising the giving of, 
any preference to one State over another 
or making, or authorising the making of, 
any discrimination between one State 
and another, by virtue of an entry relat- 
ing to trade and commerce in any of the 
Lists in the Seventh Schedule.” 

Having conferred by Article 302 power 
upon the Parliament to impose restric- 
tions upon freedom of trade, commerce or 
intercourse, the Constitution proceeds to 
impose certain restrictions upon the 
power so conferred. Reference to the 
power of the State Legislatures in Arti- 
cle 303 (1) creates a complication which 
we are not called upon in the present 
case to resolve. It is expressly declared 
that the Parliament shall not have the 
power to make any law giving preference 
to one State over another, authorising the 
giving of any preference to one State 
over another, making any discrimination 
between one State and another, and 
autiiorising the making of any discri- 
mination between one State and another, 
in exercise of or by virtue of any entry 
relating to trade and commerce in any 
of &e lasts in the Seventh Schedule. 

12. It was contended on behalf of 
the State that the power -under Art. 303 
could only be exercised so as to restrict 
the authority of the Parliament which 
arises by virtue of an entry relating to 
trade and commerce in the legislative 
lists and that an entry with respect to 
the levy of tax on trade and commerce 
is not an entry relating to trade and com- 
merce and' therefore there is no prohibi- 
tion against the Parliament ^ exercismg 
power or authorising the giving of any 
preference to one State over another or 
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making or authorising the making of any 
discrimination behveen one State and 
another by exercise of taxing power. 
Reliance in support of that contention 
was placed upon the judgment in Sundara- 
ramier and Co. v. State of Andhra Pra- 
desh, 1938 SCR 1422 = (AIR 1938 SC 
468) in which Venkatarama Aiyar, J, 
pointed out that imder the Scheme of 
entries in Lists I and II of the Seventh 
Schedule the power of taxation exercis- 
able in respect of any matter is a power 
distinct from the power to le^late in 
respect of &at matter. It was also urged 
that the expression "an entry relating to 
trade and commerce in any of the Lists 
in the Seventh Schedule" was restricted 
to the entries which expressly deal with 
the power to legislate in respect of trade 
and commerce 1 e. entries 41 and 42 of 
List I, entries 28 and 27 of List 11 and 
entry S3 of List HI in the Seventh Sche- 
dule, and extended to no others. On the 
other hand it was contended that all 
legislative entries which directly affect 
trade and commerce are also vdthin the 
expression ‘‘entry relating to trade and 
commerce*. 

13. We need express no opinion on 
the two questions argued before us. The 
question whether entries relating to trade 
and commerce in the Lists in the Seventh 
Schedule are restricted to entries 41 and 
42 of List I, entries 28 and 27 of Last n 
and entry 33 of list m, or relate to all 
general entries which affect trade and 
commerce, is academic in the present 
case. Nor do we think it necessary to 
decide whether for the purpose of Arti- 
cle 803 entries relating to tax on sale or 
purchase of goods i. e. entry 92A of 

I I, and entry 54 of list H are entries 
ting to trade and commerce, for, in 
opinion, an Act which Is merely en- 
d for the purpose of imposing tax 
chisto be collected andto be retain- 
by die State does not amount to law 
ng, or authorising the ^ving of, any 
Terence to one State over another, or 
dng, or authorising the makiiig of, 
^crimination between one Stale 
I another, merely because of varying 
« of tax prevail in different States. 

14. It was urged that the High Court 
was ri^t in holding that rates . of lax 
on the sale of the same or similay com- 
modity by different States by itself was 
discriminatory, since it authorised plao 
ing of an unequal burden on inter-State 
trile and commerce, affecting its free 
flow between the States. The rates of 


tax prevailing in different States or tran- 
sactions of sale in the diverse commodi- 
ties are undoubtedly not uniform. A> 
cording to the High Court such a scheme 
was “obviously quite discriminatory and 
considerably affected the freedom of 
commerce and intercourse”, the 
differential rates or exemptions in vari- 
ous States imposing an unequal burden 
on the same or sircar goods which af- 
fected their free movement or flow in 
Inter-State trade and commerce, and that 
a lugher rate of tax in a State worked 
as a barrier to the free movement of 
similar goods to another State where 
there was no tax or a lower rate of tax, 
and for trade in particular goods declar- 
ed or undeclared to be free throughout 
the territory of India, the rate of tax or 
exemption as the case may be must be 
uniform. We are tmable to accept the 
view propounded by the High CourL 
The flow of trade does not necessarily 
depend upon the rates of sales tax: it 
depends upon a variety of iactors, such 
as the source of supply, place of con- 
sumption, existence of trade channels, 
the rates of frei^t, trading facilities, 
availabiUty of eludent transport and 
other facilities for carrying on . trade. 
Instances can easily be imaged of cases 
in which notwithstadiog the lower rate 
of tax in a particular part of the country 
goods may oe purchied from another 
part, where a higher rate of tax prevails. 
Supposing in a particular State in respect 
of a commodity, the rate of tax is 2 per 
cent, but if the benefit of that low rate 
is offset by the frei^t which a merchant 
in another State may have to pay for 
c^rjTDg ihst ooamtaditf ow a Art^ dis- 
tance, the merchant would be willin g to 
purchase the roods ^m a nearer State 
even thou^ the rate of tax in that State 
may be higher. Existence of long-stand- 
ing business relations, availabiBty of 
communications, credit fatties and a 
host of other, factois — natural and busi- 
ness — enter into the maintenance of trade 
relations and the free flow of trade can- 
not necessarily be, deemed to have been 
obstructed merely because in a particular 
State the rate of tax on sales is higher 
than the rates prev ailin g in other States. 

15. In The King v. Barger, (1903) 6 
CLR 41 (Aus.) the Australian Hi^ Court 
was call^ upon to deal wth the mean- 
ing of the expression ‘‘discrimination be- 
tween States or parts of States" used in 
Section 51 of fte Australian Constitution, 
Isaacs, J., observed at p. 108: - 
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“ the pervading idea is the pre- 

ference of locality merely because it is 
locality, and because it is a particular 
part of a particular State. It does not 
include a differentiation based on other 
considerations, which are dependent on 
natural or business circumstances and 
may operate with more or less force in 
different localities; and there is nothing, 
in my opinion to prevent the Australian 
Parliament, charged \vith the welfare of 
the people as a whole, from doing what 
every State in the Commonwealth has 
power to do for its own citizens, that is 
to say, from basing its taxation measures 
on considerations of fairness and justice 
always observing the constitutionsl in- 
junction not to prefer States or parts of 
States.” 

In W. R. Moran Proprietar Ltd. v. r^e 
Deputy Federal Commr. of Taxation 
(N. S. W.), (1940) 63 CLR 338 the Judi- 
cial Committee of the Privy Council re- 
corded its approval to that exposition. 
It is true that the Judicial Committee 
was interpreting Section 51 (ii) of the 
Australian Constitution. It also appears 
from the provisions of the Australian 
Constitution that by virtue of Section 96 
of the Constitution there is to be a uni- 
form imposition of customs duties. But 
the observations made by Isaacs, J., in 
(1908) 6 CLR 41 and approved by the 
Judicial Committee are useful in the 
determination of the true principle ap- 
plicable in the present case, that, it is 
where differentiation is based on consi- 
derations not dependent upon natural or 
business factors which operate with more 
or less force in different localities that 
the Parliament is prohibited from mak- 
ing a discrimination. 

16. The rates of tax in force at the 
date when the Central Sales Tax Act 
was enacted have again not become 
crystallised. The rate which the State 
Legislature determines, subject to the 
Tnaxirmim prescribed for goods referred 
to in Section 8 (1) and (2) are the opera- 
tive rates for those transactions: in res- 
pect of transactions faUmg within Sec- 
tion 8 (2) (b) tire rate is determined by 
the State rate except where the State 
rate is between the range of two and 
seven per cent. The rate which a State 
Legislature imposes in respct of inter- 
state transactions in a particular com- 
modity must depend upon a variety of 
factors. A State may be led to impose 
a hi^ rate of tax on a commodity either 
when it is not consumed at aU within the 


State or if it feels that the burden which 
is falling on consinners within the State 
will be more than offset by the gain in 
revenue ultimately derived from outside 
consumers. The imposition of rates of 
sales tax^ is normaUy influenced by fac- 
tors political and economic. If the rate is 
so high as to drive away prospective 
traders from pmrchasing a commodity 
and to resort to other sources of sup- 
ply, in its own interest the State wiU ad- 
just the rate to attract purchasers. Again, 
in a democratic constitution political 
forces would operate against the levy of 
an unduly high rate of tax. The rate of 
tax on sales of a commodity may not 
ordinarily be based on arbitrary consi- 
derations, but in the h^t of the facility 
of trade in a particular commodity, the 
market conditions internal and external 
— and the likelihood of consumers not 
being scared away by the price whidh 
includes a high rate of tax. Attention 
must also be directed to sub-section (5) 
of Section 8 which authorises the State 
Government, notwithstanding anything 
contained in Section 8, in the public 
interest to waive tax or impose tax on 
sales at a lower rate on inter-State trade 
or commerce. It is clear that the legis- 
lature has contemplated fliat elasticity of 
rates consistent with economic forces is 
dearly intended to be maintained. 

17. Prevalence of differential rates of 
tax on sales of the same commodity can- 
not be regarded in isolation as determi- 
native of the object to discriminate be- 
tween one State and another. Under 
flie Constitution as originally framed, 
revenue from sales-tax was reserved to 
the States. But since the power of taxa- 
tion could be exercised in a manner pre- 
judicial to the larger public interests by 
the States, it was found necessary to 
restrict the power of taxation in respect 
of transactions which had an inter-State 
content Amendment of Aitide 286 and 
the enactment of the Sales Tax Validation 
Act, 1956, and the Central Sales Tax Act 
1956, were all intended to serve a dual 
purpose: to maintain the source of reve- 
nue from sales-tax to the States and at 
the same time to prevent the States from 
subjecting transactions in the course of 
inter-State trade so as to obstruct the 
free flow of trade by making commodi- 
ties unduly expensive. The effect of the 
Constitutional provisions achieved in a 
somewhat devious manner is stiU clear, 
viz., to reserve sales-tax as a source of 
revenue for the States. The Central 
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Sales Tax Act is enacted under the autho- 
rity of the Union Parliament, but the tax 
is collected through the agency of the 
State and is levied ultimately for the 
benefit of the States and is statutorily 
assigned to the -States. That is dear 
from the amendments made by the^Con- 
stitution (SixA Amendment) Act, 1958, in 
Article 269, and the enactment of Cls. (1) 
and (4) of Section 9 of the Central Sales 
Tax Act The Central Sales-tax though 
levied for and collected in the name of 
the Central Government is a part of the 
sales-tax levy imposed for the benefit of 
the States. By leaving it to the Slates 
to levy sales-tax in respect of a com- 
monly on intra-State transactions no dis- 
crimination is practised: and by authori- 
sing the State from which the movement 
of goods commences to levy on transac- 
tions of sale Central sales-tax, at rates 
prevailing in the State, subject to the 
limitation dready set out, in our judg- 
[ment, no discrimination can be deemM 
to be practised. 

18. The view taken by the High 
Court was largely influenced by two 
cases decided by this Court on the inter- 
pretation of Article 394 (a). In Firm 
A. T. B. Mehtab Majid and Co’s case, 
1963 Supp (2) SCR 435 = (AIR 1963 SC 
928) this Court struck down the levy of 
tax on sales of tanned hides and skins 
imported from outside the State of 
Madras at a rate hi^er than the rate of 
lax on sdes of hides and skins tanned 
and sold within the State of Madras as 
infringing Article 304 (a). By Rule 16 
framed under Section 19 of the Madras 
General Sales Tax Act, it was provided 
that in the case of untanned hides and 
skins the tax imder Section 3 (1) of the 
Madras General Sales Tax Act shall be 
levied from the dealer who is the last 
purchaser in the State not exempt from 
tax under Section 3 (3) on the amount 
for which they are bought by him. By 
Rule 16 (2) it was provided that — (i) in 
the case of hides or skins which had 
been tanned outside the State the tax 
under Section 3 (1) shall be levied from 
the dealer who in the State is the first 
dealer in sudi hides or skins not exempt 
from tax under Section 3 (3) on the 
amount for whidi they are sold by him; 
and (ii) in the case of tanned hides or 
skins which had been tanned within flie 
State, the tax under Section 3 (1) shall be 
levied from a person who is the first 
dealer in such hides or skins not exempt 
from tax under Section '8 (3) on the 


amount for which they are sold by him. 
The tax-payer contended in Firm A. T. B. 
Mehtab Majid’s Case, 1963 Supp (2) SCR 
435 = (AIR 1963 SC 028) that the tan- 
ned hides and skins imported from out- 
side and sold inside the State were under 
Rule 16 of the Madras General Sales Tax 
Rules subjected to a higher rate of tax 
than the rate imposed on hides and 
skins tanned and sold within the State 
and this discriminatory system of taxa- 
tion offended Articde 304 (a) of the Con- 
stitution. This Court accepted the con- 
tention and held that Rule 16 (2) discri- 
minated against imported hides or skins 
which had been purchased or tanned 
outside and therefore it contravened Arti- 
cle 304 (a) of the Constitution. 

19. Similarly in A. Hajee Abdul 
Shakoor and Co. v. State of Madras, 
1964-8 SCR 217 = (AIR 1964 SC 1729) 
the assessees who were dealers in skins 
in the State of Madras, purchased raw 
skins from places both within and out- 
side the State of Madras. They were 
assessed to sales-tax in accordance with 
the provisions of the Madras General 
Sales Tax (Turnover and Assessment) 
Rules, on the turnover of hides and skins 
purchased in the untanned condition out- 
side the State and tanned within tiie 
Slate with respect to the assessment 
years 1955-50, 1956-57 and 1957-58. The 
tax was assessed at 3 pies per rupee on 
the price of tanned hides and s kins for 
the years 1955-56 and 1956-57 and at the 
rate of 2 per cent on the turnover for the 
year 1957-58. In petitions filed by the 
assessees in this Court under Article 32 
of the Constitution it was held that Sec- 
tion 2 (1) of the Madras General Sales Tax 
(Special Provisions) Act, 1963, discrimi- 
nated against imported hides and skins 
which were sold upto August 1,’ 1957, 
upto which date the tax on sale of raw 
hides and skins was at the rate of '3 pies 
per rupee and was therefore void. 

20. In the two cases the differential 
treatment violated Article 304 (a) of the 
Constitution, which authorises the Legis- 
lature of a State notwithstanding any- 
Aing in Articles SOI and 303 by Ia%v to 
“impose on goods imported from 'other 
State or the Union territories any tax to 
which similar goods manufactiued or 
produced in that State are • subject; so, 
however, “as not to discriminate between 
goods so imported and goods so manu- 
factured or produced;”. Imposition .of 
differential rates of tax by the same 
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State on goods manufactured or produc- 
ed in die State and similar goods im- 
ported in the State is prohibited by that 
clause. But where the taxing State is 
not imposing rates of tax on imported 
goods different from rates of tax on 
goods manufactured or produced, -Arti- 
cle 304 (a) has no application. Arti- 
cle 303 prohibits the making of law 
which gives, or autliorises the giving of, 
any reference to one_ State over another, 
or makes, or authorises the making of, 
any discrimination between one State 
and another. Prevalence of dffierent 
rates of sales-tax in the State wMch have 
been adopted by the Central Sales Tax 
Act for the purpose of levy of tax under 
that Act is, as already mentioned, not 
determinative of the giving of preference 
or making a discrimination. The wew 
expressed by the High Court that Sm- 
tions 8 (2), 8 (2-A) and 8 (5) infringe Arti- 
cle 301 and Article 303 (1) cannot be sus- 
tained. , 

21. It was contended before the High 
Court that whereas excise duty was not 
liable to be included in the turnover of 
goods under the Madras General Sales 
Tax Act, it was liable to be mclimed m 
the turnover for the pu^ose of Centr^ 
Sales Tax Act. The High Court m 
making a general discussion on this ques- 
tion oLerved, following the jud^ent of 
this Court in State of Mysore v. Lakshm^ 

narasimhiah Setty a^ ^ Kv 

231 = (AIR 1965 SC 1510] that by 
‘levied” ^in Section 9 (1) of toe Central 
Act, what was meant was ^ 

under the State Act,” that would mclude 
also the State Rules enabhng deduction 
in the computation of the turnover. Ine 
Court reieeted the contention that to 
the extent the excise duty is not deducti- 
ble from taxable turnover under toe Cen- 
tral Act unlike under the Madras Gene- 
ral Sales Tax Act, there is discrimination 
« e o « between one 

State and another” . 

They observed that: 

"In the matter of non-deductibility of 
excise duty from the turnover of mter- 
State sales, the Gentral Act has equal ap- 
plieation and makes no discrimination. 
The Central Act does not say that excise 
duty wiU be deductible in one State 
and not in another. It is not deducti- 
ble from the turnover of the mter-State 
sales and this rule is uniformly apphed to 
all inter-State sales. There is, therefore, 
no question of inequality or mscrmuna- 
tion forbidden by Arbae 303 (1) nnd 


there is no question of contravention of 
Article 301 either.” 

But in dealing with the case of the asses- 
see in the last paragraph of the judgment 
the High Court observed that sinee no 
provision had been made for deduction of 
tlie excise duty from the turnover of inter- 
state sales or purchases under the Cen- 
tral Act with the result that unequal 
burden wiU faU on differences in the 
quantum of turnover because of allow- 
ance in the one case and disaUowance 
in another, of deduction of excise duty. 
This in the view of the High Court would 
impede the freedom of inter-State trade 
or commerce and intercourse within the 
meaning of Article 301 of the Consti- 
tution and was not saved by Article 303. 
The observations so made, somewhat 
blur the earlier discussion. If under the 
Madras General Sales Tax Act in com- 
puting the turnover the excise duty is 
not liable to be included and by virtue 
of Section 9 (1) of the Central Sdes Tax 
Act has to be levied in the same manner as 
the Madras General Sales Tax Act, the 
excise duty wiU not be liable to be in- 
cluded in the turnover, and the obser- 
vations made in the last paragraph of the 
judgment imder appeal that because no 
express provision was made for exclusion 
of the excise duty in the computation of 
turnover from inter-State sales or pur- 
chases there was discrimination cannot 
be accepted as correct. We are of the 
view that in the matter of determining 
the taxable turnover the same rules will 
apply by virtue of Section 9 (1) of the 
Central Sales Tax Act, whether the tax 
is to be levied under the Central Sales 
Tax Act or the General Sales Tax Act 

22. The High Cotut proceeded to 
determine the case before them only on 
the plea that the impugned provisions 
of the Act were ultra vires. They did 
not consider whether the transactions in 
dispute were inter-State transactions and 
liable to tax in the hands of the assessee 
in the Madras State. It is the case of 
the assessee that he has been taxed in 
the Andhra Pradesh State by the appro- 
priate authority in respeet of the transac- 
tions of sale of goods which are sought 
to be taxed, on the footing that the tian- 
sactions were intra-State transactions. 
The question whether the • transactions 
were intra-State and were liable to be 
taxed under the Madras General Smes 
Tax Act has not been determined. The 
case must therefore be remanded to the 
High Court. The High Court vrill pro- 
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ceed to decide the questions. Since 
the assessee moved the High Court by a 
writ petition against the order of the 
sales tax authorities without filing an 
appeal before the authority competent 
to deal with the questions of fact, it will 
be open to the High Court to require 
the assessee to have those questions 
determined by the competent depart- 
mental authority. 

23. The appeal will be allowed and 
the order passed by the High Court de- 
daring the provisions of Sections 8 (2), 
8 (^) and 6 (5) idtra vires must be set 
aside. 

24. The petition out of which this 
appeal arises was one of a group of peti- 
tions fQed before the High Court 
Against orders passed in favour of the 
omer assessees the State has* not prefer- 
red appeals. The amount involved in 
the claim is small- The State apparently 
has approached tbis Court with a view 
to obtain a final determination of the 
important question whidi was raised in 
the petitions filed before the High Court. 
We therefore direct that there will be 
no order as to costs in this Court and in 
the Hi^ Court. 

25. BACHAWAT, J.t I have read the 

draft Judgment prepared by our learned 
brother Justice Sh^. He has said that 
tax imder the Central Sales Tax Act on 
inter-State sales is in its essence a tax 
hampering movement of trade or com- 
merce, since by the definition in Sec. 3 
of the Act a sale or purchase of goods is 
deemed to take place in the course of 
inter-State trade or commerce, if it (a) 
occasions the movement of goods from 
one State to another; or (b) is affected by 
a transfer of documents of title to the 
goods during their movement from one 
State to another. He is of die view that 
the tax falls within the prohibition im- 
posed imder Article 301 of the Coustitu- 
tion. ’I 

26. In 1901-1 SCR ' 809 at pp. 860- 
861 = (AIR 1961 SC 232 at p. 254) 
Gajendragadkar, J. speaking lor the 
majority of the Comt said: — 

"We are, therefore, satisfied that in 
determining the limits of the ividth and 
amplitude of the freedom guaranteed by 
Article SOI a rational and workable test 
to apply would be: Does the impugned 
restriction operate directly or imme&^te- 

ly on trade or its movement It 

is tixe free movement of the transport of 
goods from one part of the coimtry to 


the other that is intended to be saved 
and if any Act imposes any direct res- 
trictions on the very movement of such 
goods it attracts the provisions of Arti- 
cle 301, and its validity can be sustain- 
ed only if it satisfies the requirements of 
Article 302 or Article 304 of Part XIH.” 
This interpretation of Article 801 was 
not dissented from in 1963 (1) SCR 491 at 
p. 533 s= (AIR 1962 SC 1406 at p. 1424). 
In 21 STC 212 =* (AIR 1968 SC 599) 
this Court rejected the contention that 
Section 21 of the Andhra Pradesh Sugar- 
cane (Regulation of Supply and Pur- 
chase) Art, 1961 (Andhra Pradesh Act 
No. 45 of 196l) did not offend Art. 801. 
The Court held : 

‘TJormally, a tax on sale of goods does 
not directly impede the free movement 
or transport of goods. Section 21 is no 
exception. It does not impede the free 
movement or transport of goods and is 
not violative of Article 801.” 

This Court distinguished the case of 1963 
Supp (2) sen 435 = (AIR 1963 SC 928) 
which decided that a sales tax which dis- 
criminated against goods imported from 
other States might affect the free flow 
of trade and would then be invalid un- 
less protected by Article 30-1 (a). It is 
implied in Article 804 (a) that a discri- 
minatory tax might affect freedom of 
trade. 

27. On prindple 1 see no distinction 
between a tax on intra-State ^ and a tax 
on inter-State sales. An intra-State sale 
may occasion the movement of goods 
from one part of the State to another 
part of the same State. Indeed, normal- 
ly, an intra-State sale would occasion 
such movement, because the purchaser 
has to move the goods from the seller's 
place to some other place. An intra- 
State sale may also be affected by a trans- 
fer of documents of title to the goods 
during their movement from one part of 
the State to another part of the same 
State- But, there can oe no doubt that 
a lax on such sales would not normally 
offend Article 301. That Article makes 
no distinction between movement from 
one part of the State to another part of 
the some State and movement from one 
State to another. Now, if a tax on intra- 
State sale does not offend Article 301. 
logically, I do not see how a tax on inter- 
state Sale can do so. Neither tax ope- 
rate directly or immediately on the free 
flow of trade or the free movement of 
the transport of goods from one part of 
the country to the other. The tax is on 
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the sale. The movement is incidental to 
and a consequence of the sale. 

28. In (1952) 2 SCR 603 at p. 754 = 
(AIR 1955 SC 661 at p. 722) Jagannadha- 
das, J. after referring to Article 301 said: 

‘TSfow it is not disputed that a tax on 
a purely internal sale which occurs as a 
result of the transportation of goods from 
a manufacturing centre within the State 
to a purchasing market mthin the same 
State is clearly permissible and not hit 
by anything in the Constitution. If a 
sale in that land of trade can bear the 
tax and is . not a burden on the freedom 
of trade, it is difficult to see why a sin^e 
pomt tax on the same kind of sale where 
a State bovmdary intervenes between the 
manufacturing centre and the consuming 
centre need be treated as a burden, espe- 
cially where that tax is ultimately to 
come out of the residents of the very 
State by which such sale is taxable. 
Freedom of trade and commerce applies 
as much within a State as outside it It 
appears to me again, with great respect, 
that there is no warrant for treating such 
a tax as in any way contrary either to 
the letter or the spirit of the freedom of 
trade, commerce and intercourse provid- 
ed under Article 301.” 

29. As at present advised, I am in- 
clined to agree with these observations. 
I am, therefore, inclined to think that 
normally a law imposing a tax .on. intra- 
State sies does not offend Article 301. 
It seems to me that the Central Sales 
Tax Act, 1956 is no exception to this 
rule. None of its provisions directly im- 
pede the movement of goods or the free 
flow of trade. 

80. I may add that even assuming 
that the Central Sales Tax Act, 1956 is 
within the mischief of Article 301, it is 
certainly a law made by Parliament in 
the public interest and is saved by Arti- 
cle 302. I find nothing in the Act which 
offends Article 303 (1). 

81. The decision of the High' Court 
that Sections 8 (2), 8(2A) and 8 (5) of 
the Central Sales Tax Act, 1956 are ultra 
vires the Constitution must therefore be 
set aside. I agree to the order pro- 
posed by Shah, J. 

82. HEGDE, J.; Thou^ I agree with 
the conclusions reached by my learned 
brother Shah, J., namely, sections 8 (2), 
8 (2-A) and 8 (5) of the Central Sales Tax 
Acti 1956 (No. 74 of 1956) — thereinafter 
referred to as the Act— are intra -vires the 
Constitution, my reasons for coming to 
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that conclusion are not the same as his. 
Hence this note. 

83. The facts of the case as well as 
tibe history of the legislation are fuHy 
set out in the majority judgment. It is 
settled by the decisions of this Court in 
1961-1 SCR 809 = (AIR 1961 SC 232) 
and 1963-1 SCR 491 = (AIR 1962 
SC 1406) that a taxing statute is not out- 
side the scope of Article 301 of the Con- 
stitution. But before a taxing statute is 
held to be -violative of that Article, it 
must be sho^vn that it has a direct or 
imm ediate impact on the freedom of 
trade, commerce and intercoiurse within 
the county. In other words, a mere re- 
mote or incidental impact is insufficient 
to hold that Article 301 has been con- 
travened. Article 302 empowers Parha- 
ment by law to impose such restrictions 
on the freedom of trade, commerce and 
intercourse between one State and an- 
other or -within any part of the territory 
of India, as may be required in the public 
interest The power conferred on Parha- 
ment is extremely wide and the only 
limitation placed on that power by Arti- 
cle 302 is that the law in question must 
be required in the pubhc interest Pri- 
marily it is for Parliament to determine 
the requirements of public interest The 
decision of Parliament in tins regard is 
not easy to challenge. Parliament is pre- 
sumed to know the needs of the people, 
the requirements of the time and the 
economic and pohtical interests of the 
coimtry as a whole. By its very compo- 
sition it is unlikely that Parliament would 
have regional bias or would adopt a 
parochial approach. In addition, there 
is the presumption of the constitution- 
ahty of a statute. Therefore the State 
undoubtedly starts -with an advantage. 
But once it is shown that a measinre 
prima facie gives preference to the resi- 
dents of one State over another State or 
it makes discrimination between the resi- 
dents of a State and that of another be- 
cause of the adoption of different rates 
of tax in different States, then the matter 
assumes a different complexion in -view 
of Article 303 (1). It should be within 
the knowledge of the Union Government 
why Parliament adopted different rates 
in diff erent States. I agree that mere 
difference in rates is neither _ sho\^g 
preference nor making discrimination. 
But other things being equal the differ- 
ence in rates would result in showing 
preference to some States and making 
discrimination against others. Hence, 
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in my opinion, difference £q rates is a 
prima facie proof of the preference or 
discrinunation complained of. It is for 
flie State to justify those differences. The 
real question for decision is whether tiie 
impugned provisions have given or auth- 
orised the giving of any preference to 
one State over another or made or autho- 
rised the making of any discrimination 
between one State and another. The 
word “State" m Article SOI is used in 
the sense of people residing in that State. 
It is impossiole for any ordinary person 
to establish positively the preference or 
the ^crimination complained of, apart 
from showing the difference in the rates. 
Once he shows the difference in the rates 
it is for the State to show that the same 
has not resulted in showing preference 
to one or more States over others or 
making discrimination against one or 
more States over others in the matter of 
inler-Stale trade. I am not prepared to 
place an interi>retation on Article 303 (1) 
which would render that provision pur- 
poseless. After all it is the State that 
bad enacted the impugned provisions. It 
must have had good reasons for enact- 
ing those provisions. It must place be- 
fore court those reasons and satisfy it 
that Article 303 (I) has not been contra- 
vened. But on the material placed be- 
fore us, I am satisfied that the differences 
in the rates are in public interest and 
those differences do not materially affect 
the free flow of trade in the country- 

34. From die history of the legisla- 
tion, it is clear that the subject of taxing 
inter-State sales is a complicated pro- 
cess. It has various facets. Sales-tax 
is one of the most important sources of 
revenue for the States. It was so even 
under the Government of India Act, 
1935. It was not the intention of Parlia- 
ment either to dry up that source or to 
divert the same. It wanted to retain 
that source for die States; but at the 
same time guard against Slates levying 
sales tax on inter-State sales in a maimer 
which is likely to be prejudicial to the 
free flow of trade ana commerce in' the 
country. Constitutional ameninents re- 
ferred to in the judgment of Shah, J, 
have an important purpose behind them. 
Same is the case as regard the provi- 
sions in die Act Before Articles 269 
and 280 were amended and the Act en- 
acted, a Committee known as Taxation 
Enquiry Committee, had gone into the 
various aspects of inter-State trade and 
commerce and made recommendations to 


the Um'on Government on that subject 
It was largely on the basis of those 
commendations that Articles 269 and 288 
of the Constitution were amended and 
the Act enacted. Therefore it is clear 
that the Act is not a haphazard le^la- 
don; it is the product of deep thinking 
and clear analysis of die various aspects 
of the matter. TTiis Court will be slow 
to bold sudi a measure as being either 
not in public interest or is violative oi 
Aitide 303 (1). The question of giving 
preference or making discrimination de- 
pends on various facts and circum- 
stances, the tax rate being only one of 
Aem. The views of an expert commit- 
tee on a subject so complicated as 
tax on inter-State sales is entitled to great 
wei^t In the very nature of things, il 
is difficult for courts to ascertain the 
various factors that impede the free flow 
of trade or to assess their importance. 
This is not the same thing as saying fbat 
this Court should abdicate its functions 
in favour of an expert committee or 
should unduly exaggerate the importanco 
of the collective knowledge and wisdom 
of the members of Parliament. But the 
fact remains that in assessing the strength 
of economic forces in a given matter 
die views of persons who may be ex- 
pected to be familiar with the subject 
is entiUed to wef^t and in the absence 
of clear proof to the contrary or unless 
it is shown dial their conclusions are 
obviously wrong, it will be proper for 
this Court to proceed on the basis that 
the conclusions reached by them on facts 
—not on questions of law — are correct 
The Taxation Enquiry Committee has 
given good reasons in support of its re- 
commendations. 

85- We shall now examine the par- 
ses behind Section 8 of the Act, whicii 
es rates of tax on sales in the course 
of inter-State trade, commerce and mter- 
course. The Act (hvides inter-State sales 
into four categories, namely— sales to 
Government, sales of goods which' 
ore declared to be of special importance 
fa the. inter-State trade and commerce 
(Hi) sales to registered dealers, and (iv) 
sales to otheis. Good many sales in the 
course of inter-State sales are made to 
Governments. In a welfare State like 
ouis, public sector is fa-chaige of varicns 
industries, which rMuire raw material 
from various parts oi the coimtry. The 
Governments also require consumer 
goods of various types tor its govern- 
mental functions as well as for its eoano- 



1969 State of Madras v, Nataraja Mudaliar (Hegde J.) 


S. C. 163 


mic activities. A uniform rate is fixed 
for those sales under S. 8 (1) (a). Hence 
in respect of an important segment of 
inter-State sales the rate is uniform, no 
doubt subject to S. 8 (2-A), the scope of 
.which I shall discuss a little later. 

36. Section 14 declares that goods 
enumerated therein are goods of special 
importance in the inter-State trade and 
commerce. Section 15 prescribes the 
restrictions and conditions under which 
sales-tax in respect of the turnover re- 
lating to those goods may be levied. One 
of the conditions prescribed at the rele- 
vant time was that tax should not be 
more than two percentum of the turn- 
over. Further in respect of those goods 
only a single point taxation is permissible. 
The declared goods constitute a large 
portion of the goods sold in inter-State 
trade. The incidence of taxation on those 
goods is such that it could not have had 
any serious repercussion in inter-State 
trade. 

37. Section 8 (1) (b) regulates the 
sales-tax leviable on sales to registered 
dealers in the comrse of inter-State sales. 
The maximum rate fixed at the relevant 
time was two percentum of the turnover. 
All that the registered dealer has to do 
is to get included in his certificate of re- 
gistration goods of the class or classes 
wHch he proposes to jnurchase as being 
intended for re-sale by him or for use by 
him in the manufacture or processing 
goods for sale or in the minin g or in the 
generation or distribution of electricity 
or any other form of power. Here again 
the incidence of taxation is so low as 
ordinarily not to affect the free flow of 
trade. 

38. This takes us to the remaining 
sales in the course of inter-State trade or 
commerce. By and large these sales are 
made to unregistered dealers. Here 
again, so far as the declared goods are 
concerned, tax has to be levied at the 
rate applicable to local sales, as provid- 
ed in S. 8 (2) (a). Then we come to 
Cl. (b) of S. 8 (2), which deals with goods 
other than declared goods. Here the 
law at foe relevant time was that foe tax 
sh^ ll be calculated at foe rate of seven 
percentum of foe turnover or as foe rate 
applicable to sale or purchase of such 
goods inside the appropriate State, 
whichever is higher. As could be seen 
from foe report of foe Taxation Enquiry 
Committee, foe main reason for this pro- 
vision was to prevent as far as pos^Ie 


foe evasion of sales-tax. The Parliament 
was anxious that inter-State trade should 
be canalised through registered dealers 
over whom the appropriate government 
has a great deal of control. It is not 
very easy for them to evade tax. A mea- 
sure which is intended to check foe eva- 
sion of tax is undoubtedly a valid mea- 
sure. Further, inter-State trade carried 
on through dealers coming \vithin S. 8(2), 
must be in foe very nature of things 
very httle- It is in public interest to see 
that in foe guise of freedom of trade, 
they do not evade foe payment of tax. 
H foe sales-tax they have to pay is as 
hifo or even higher than intra-State 
sales-tax then they will be constrained to 
register themselves and pay foe tax legi- 
tmately due. The impact of fois provi- 
sion on inter-State trade is bound to be 
neghgible, but at foe same time it is an 
effective safeguard against evasion of 
tax. 

39. Section 8 (2-A) is incorporated 
with a view to see that foe consumers in 
foe States to which goods are imported 
are not placed at a disadvantage as com* 
pared to foe consumers in foe State from 
which foe goods are imported, fri fact 
this provision is boxmd to facilitate inter- 
state trade. The purpose behind this 
section is to see foat foe State Govern- 
ments do not place the local consumers 
in a better position foan foe consumers 
outside. 

40. Sub-section (5) of S. 8 provides 
for giving individual exemptions in pub- 
lic interest Such a power is there in aU 
taxation measures. It is to provide for 
unforeseen contingencies. Take for 
example, when there was famine in 
Bihar, if a dealer in Punjab had rmder- 
taken to sell goods to a charitable society 
in foat State at a reasonable price for 
distribution to those who were starving, 
it would have been in public interest if 
foe Punjab Government had exempted 
foat demer from paying sales-tax. Such 
a power caimot immediately or direcdy 
affect foe free flow of trade. The power 
in question carmot be said to be bad. If 
there is any misuse of foat power, foe 
same can be challenged. 

41. It must be remembered foat xmder 
foe present conditions foe power to tax 
is not merely used for foe purpose of 
collecting revenue; it is a. powerful social 
instrument^ in particular an instrument 
whidr can be effectively used for correct- 
ing economic maladjustments. While foe 
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Still some discreUonary power has to be 
given to the executive to meet unexpect- 
ed situations. , .v » 

42. U we bear in mind me fact that 
sales-lax on inler-Slale 
tie benefit of the Stales and 
tact that each one of the Stale Gover^ 
menls in its own interest u bomd to 
create the best possible condibm for {“ 
growth of industry and commerce m IM 
Hate, it is reasonable to astnme t^they 
will not be blind to econoime forc» ^ 
that one has to guard agamst is to SM 
that they do not, by haymg recede to 
their taxation power, “bstorf the tow 
of trade into flieir Stale. In the nonnd 
they win bo interested in seemg 
Sf goS ^uced in their State ^ 
raid outside. Reasonably an®cimt s^fr 
guards against the free tow of tado^ 
fstato haye been prtmded by the p^- 
sions of the Act, firstly, by pioyiding for 
the leyy of sales-lai in toe Stale “ 
the goods are produced, and, s^n^ 
by ^dng various restachons OT tto 
^er of the Stales in fixing the rates. 

43. None of the impugned provisloi^ 
In my opinion, has direct or immediate 
tapait on inter.State Hade or conOTerco. 
ESK,®.V.C. Appeal allowed. 
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The foDowing Judgment of the Court 
was delivered by 

BACHAWAT, T. r This appeal is direct- 
ed against an order allowing a writ peti- 
tion under Art 226 of the Constitution. 
Maharaja Pratap Sin^ Bahadur was the 
proprietor of the estates collectively 
Known as the Gidhaur estate, in Mongh^ 
district On the publication of a notiB- 
cation under S- 3 of the Bihar Land Re* 
forms Act 1950 (Bihar Act XXX of 19o0) 
on July 24, 1053 the Gidhaur estate and 
tile interests of the Maharaja ther^ 
vested in the State of Bihar. The Maha- 
raja was receiving a permanent malikaiia 
aRowance of Rs. 5743/14/6 annually m 
two equal six monthly instalmente as 
shown in annexure “A to -the wnt a^ 
plication. The registers and mlls^ ot me 
recipients of the malikana maintamed ny 
the Collector of the district since a long 
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time past show that the successive pro- 
prietors of the Gidhaur estate were re- 
ceiving the malikana for a long time past. 
The State of Bihar stopped payment of 
the malikana allowance from April 1, 
1958 on the ground that the proprietary 
interests of the Maharaja in the Gidhaur 
estate vested in the State and conse- 
quently his li^t to the malikana was 
extinguished; 

2. The Maharaja alleged in the writ 
petition that the permanent malikana 
was payable irrespective of his proprie- 
tary ri^ts in his estates notified under 
Section 3 and was not income or rent 
from those estates nor a charge or in- 
cumbrance on them. He alleged that 
the stoppage of the payment of the mali- 
kana was illegal and asked for a ^vrit 
directing the State to make payment of 
the malikana. The State did not file any 
return to the petition. The High Gourt 
held that the Maharaja’s right to the 
malikana was not an intermediary interest 
in the Gidhaur estate and did not cease 
with the extinction of his proprietary 
right in the estate. Accordingly, the 
High Court issued a writ in the nature 
of mandamus commanding the State of 
Bihar to pay the malikana due to the 
Maharaja from April 1, 1958. The State 
of Bihar has filed this appeal on a certifi- 
cate granted by the Hi^ Court 

3. Section 2 of the Bihar Land Re- 
forms Act is the definition section. Sec- 
tion 2 (i) defines an estate to mean any 
land included under one entry in any 
of the general renters of revenue pay- 
ing and revenue free lands and includes 
a share of or in any estate.^ Section 2(jj) 
defines an "intermediary” in relation to 
any estate or tenure to mean a proprie- 
tor, tenure-holder, rmder tenure-holder 
and trustee. Section 2 (jjj) defines an 
“intermediary interest” as meaning the 
interest of an intermediary in an estate 
or tenure. Section 2 (o) defines “proprie- 
tor” to mean a person holding in trust or 
owning for his own benefit an estate or 
part of an estate. Section 2 (r) defines a 
“tenure-holder” to mean a person who 
has acquired from a proprietor or another 
tenure-holder the ri^t to hold land for 
the purpose of collecting rent or bring- 
ing it under cultivation by establishing 
tenants on it and includes inter alia the 
holder of a tenure created for mainten- 
ance of any person. Section 2 (q) defines 
tenure to mean the interest of a tenure- 
holder or under tenure-holden Under 
Section 2-A the expressions "proprietor 
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or tenure-holder” and “estate or tenure” 
mean and include “intermediary” and the 
“intermediary interest respectively. Sec- 
tion 3 (1) states that the State Govern- 
ment may, from time to time, by notifi- 
cation declare that the estates or tenures 
of a proprietor or tenmre-holder, specified 
in the notification, have passed to and 
become vested in the State. Sections 4 (a) 
and 24-A (1) are as follows: — 

“4. Consequences of the vesting of 
an estate or tenure in the State. — 
Notwithstanding anting contained in 
any other law for the time being in force 
or in any contract, on the pubhcation of 
the notification under sub-section (1) of 
Section 3, or sub-section (1) or (2) of Sec- 
tion 3-A the following consequences shall 
ensue, namely: — 

(a) Such estate or tenure including the 
interests of the proprietor or tenure- 
holder in any building or part of a build- 
ing comprised in such estate or tenure 
and used primarily as oflBce or cutcheiy 
for the collection of rent of such estate 
or tenure, and his interests in trees, 
forests, fisheries, Jahcars, hats, bazars, 
mela and ferries and all other sairati 
interests as also his interest in all sub- 
soil including any rights in mines and 
minerals whether discovered or undis- 
covered, or whether being worked or not, 
inclusive of such ri^ts of a lessee of 
mines and minerals, comprised in such 
estate or tenure (other than the interests 
of raiyats or under-raiyats) shall, with 
efiect from the date of vesting, vest ab- 
solutely in the State free from all incum- 
brances and such proprietor or tenure- 
holder shall cease to have any interests 
in such estate or tenure other than the 
interests expressly saved by or under the 
provisions of this Act.” 

“Section 24-A (1). Determination of com- 
pensation of any intermediary of tem- 
porarily settled estate — In the case 
of such intermediary of a temporarily 
settled estate, the Compensation Officer 
shall determine the compensation pay- 
able in respect of the transference to the 
State of the interest of the intermediary 
in such temporarily settled estate, whe- 
ther let in farm or held in khas, at a sum 
equal to twenty times of the malikana 
payable to him during the previous agri- 
cmltmral year and, where the intermediary 
has taken out the engagement of the 
lands comprised in such estate for a fixed 
period on the payment of a fixed jama, 
also a sum equal to the pro rata refund 
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of the fixed Jama paid by him for the 
tinexpired period of the engagement.** 

4. It may be noted diat Secdonx 2(ip, 
2 Gi))» 2*A and 24-A 'were inserted in too 
parent Act by the Bihar Land Reforms 
(Amendment) Act, 1953 (Bihar Act XX of 
1954). Section 4 was also amended by 
the same Act 

5. Learned Attorney-General contend- 
ed (1) that the ri^t to the malHcana was 
an interest in the estates called the 
Gidhaur estate specified in the notifica- 
tion of July 24, 1953 and on the issue 
of the notification tiie right to malikana 
stood extinguished and (2) altemativdy, 
the Maharaja was an intermediary of 
temporary settled estates in respect of 
which the malifcana was pay^ie and oo 
the transference of his intermediary 
Interests in Aose estates, his right to the 

stood extinguished and he be- 
came entitled only to the compensation 
payable under Sec. 24'A. 

6. Regulation Vlll of 1793 (sec. 43) 

described znaUkana as an allowance to 
proprietora in consideration of their 
proprietary rights. Baden-Powell’s Lands 
Systems of Wtish India, VoL H, P. 
717 said that malikana in Bengal and 
places other the Punjab usually 

means an allowance to an ez-proprietor 
by way of solatium for a lost right 

7. The custom of paying malikana 
allowance to displaced proprietors may 
be traewi back to toe Moghul period. 
The claims of the andent zamindars 
and village headmen, when thus dis- 
placed Were usually recognised to the 
extent of ^ving them an allowance for 
ffubsistence, and sometunes they contf* 
nued to receive this allowance in the 
shape of payments from toe new o^ 
cupants called russoonu-zemindarec.* 
(See Phillips on Law Relating to the 
Land Tenures of Lower Bengal, p. 
126)- It was said that *Malikana is the 
tm^'enable if^t of proprietoiship.’* (see 
the answer of Ghtilam Hosein Xhan, 
Appendix No. 10 to Mr. Shore's Minutes 
of 2nd April, 1788 quoted in C. D. 
Field's Regulations of the Bengal Code 
p. 717). The Regulations from 1788 
onwaros recognised this custom. Regula- 
tion Vin of 1793, secs. 43 to 47 provid- 
ed that in the event of the proprietor 
refusing to accept a reasonable settle- 
ment his lands were to be let in farm or 
held khas. \Vhen toe lands were let in 
&rm, the fanner was to engage 
to pay 10 per cent of toe jama as malikana 
to toe ezduded proprietors to Edition 


to the Jama and the Government was to 
be considered as miarantees for the pav- 
menL The mafikana was realisable 
from the farmer as arrears of revenue. 
When the lands were held in khas 10 per 
cent of the net collections was to be paid 
as malikana from the treasury. S. 5 of 
Regulation VII of 1822 repealed the erist- 
ing regulations regarding malikana and 
substituted fresh provisions for such 
allowance. The new provisions were 
declared by Section 11 of Regulation IX 
of 1833 to be prospective only and to be 
applicable solely to the settlements made 
under them. (See Clarke, Regulations 
VoL I p. 71). Relation VTI of 1822 was 
originally enactea for the ceded and con- 
quered Provinces; Cuttaci; Pataspur and 
its dependencies. It was extended to 
other Provinces by Section 2 of Reg- K 
of 1825. Later ft was repealed as regards 
toe North Western Provinces by Act XDC 
of 1873 and fresh provisions for allowance 
to displaced proprietors were substituted. 
The malikana was for a term of years 
when toe proprietors were di^ssessed 
from management temporarily, It was a 
permanent grant when the proprietors* 
rights in their lands were completdy ex- 
tinguished. 

8. The decisions tmder the limitation 
Acts relating to the malikana turned on 
toe particuJar language of those Acts. 
Claxise (12) of Section 1 of the Limitation 
Act of 1859 seemed to make it imperative 
on toe courts to deal with malikana as an 
interest to land and to treat a for 

it as barred if not made withto a period 
of 12 years after the last receipt by to© 
proprietor, (see Herranund Safioo v. Mst 
Ozeerun, (1808) 9 Suth WR 102, Gobinda 
Chunder Roy v. Ram Chunder, (1873) 19 
5uto WR 94). But under the Limitation 
Act of 1877 toe non-receipt of malikana 
for 12 years did not extinguish toe ri^t 
and msilikana could be sued for within 
twelve years from the time when it be- 
came due. (see Hunnuzi Begum v. Hirday 
Narayan, (1880) ILR 5 Cal 921). In Jaggo 
Bai V. Utsava Lai, ILR 51 All 439 « (MR 
1929 PC 160) the courts below treated 
malikana as immovable property and 
since the point as to its not being im- 
movable property was not taken earlier, 
toe Privy Council did not allow the point 
to be taken before it for toe first time- 
Nevertheless the l^vy Council held that 
a suit to establish a right as to malikana 
was not a suit for possession within the 
meaning of Article 141 and was governed 
by Art 120 of toe Limitation Act of 190^ 
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Though malikana is not a charge on im- 
movable property the explanation to Arti- 
cle 132 of that Act declared that for the 
puip OSes of that article, it was "deemed” 
to be money charged on immovable pro- 
perty. 

9- Malikana is not rent, [see Bhuli Singh 
V. Mst. Nimu Behoo, (1869) 12 Suth VVTT 
498 and SyedShah Najamuddin Hyder v. 
Syed Zahid Hussein, (1908) 8 Cal LJ 300 
at p. 802]. It is not rent or revenue de- 
rived from land and not assessable as 
agricultural income. (Maharaja P. S. 
Bahadur v. State of Bihar, ILR 27 Pat 
1018 = (AIR 1950 Pat 86) ). In Deo Kaur 
V. Man Kuar, (1894) 21 Ind App 148 at 
pp. 160, 161 (PC) malikana was described 
as a grant of a portion of a land revenue 
for purposes of Ae Pensions Act, 1871 be- 
cause Section 3 of the Act interpreted the 
expression “grant of money or land reve- 
nue” to include anything payable on the 
part of the Government in respect of a 
light. The Privy Cmmcil held that mali- 
kana was something payable on the part 
of Government in respect of a right and 
therefore a suit relating to malikana was 
not cognizable by the Comt without a 
certificate from the Collector. The plea 
of bar under the Pensions Act is not taken 
in tile present appeal. 

10. Malikana is not an incumbrance on 
the estate of the proprietor liable to pay 
it and is not extinguished on the sale of 
that estate for recovery of arrears of land 
revenue under Act XI of 1859, (see 
Mahendra Narayan Roy v. Abdul Gafur, 
35 Cal WN 1233 = (AIR 1932 Cal 49). 
The person in receipt of a permanent 
malikana is not a proprietor of the estate 
for which malikana is payable and has 
no title to the aUuvial accretion to the 
estate, (see Soudamini Dassya v. Secre- 
tary of State, ILR 50 Cal 822 at pp. 838, 
845 = (AIR 1924 Cal 197 at pp. 203, 266) ) 

11. The proprietors of the Gidhaur 
estate in Bihar are in receipt of a perma- 
nent malikana for over a century. The 
origin of this malikana aUowance is not 
known. From time immemorial it has 
been customary in Bihar to pay a perma- 
nent malikana allowance to ex-proprietors 
in lieu of their lost proprietary right. 
Phillips in his Law Relating to tire Land 
Tenures of Lower Bengal, pp. 144, 147, 
269, said that the proprietors of the soil 
in Bihar universaUy claimed and possessed 
a right of malikana and he endeavovued 
in vain to trace its origin in Bihar. The 
mafikann right of the excluded proprietors 
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in Bihar was acknowledged in the Regu- 
lations passed on August 8, 1788. At the 
time of Permanent Settlement, the new 
^antees were forced to aclmowledge thig 
right, (see Baden-Powell, Land-System of 
British India, Vol. I pp. 516, 51’iO. The 
Bihar Board of Revenue Misc. Rules 1939, 
art. 842 p. 166 divides malikana into two 
classes. Mahkana of the first class is for 
a term of years only, that is, during the 
currency of a settlement Malikana of 
the second class is permanent. It states 
that “the Bihar malikana falls under this 
class and is a compensation permanently 

granted to the proprietors It is of a 

pensionary nature and does not depend 
upon collections.” The permanent mali- 
k^a is payable at the treasury on April 
1, and October 1, every year on presen- 
tation of pay orders issued by the CoUeo 
tor accompanied by a life certificate of 
the recipient. 

12. There can be no doubt that the 
mahkana payable to the proprietors of 
the Gidhaur estate is a permanent grant of 
money in heu of their proprietary rights 
in lands originally held by them. The 
proprietors retained certain estates. On 
the pubhcation of the notification under 
Section 3 of the Bihar Land Reforms Act^ 
1950 the interest of the Maharaja in those 
estates was extinguished. But the maU- 
kana payable to him is not an interest in 
those estates and did not cease on the 
issue of the notification. 

13. Annexure A to the writ apphcation 
shows that cess was deducted from the 
malikana. Under Sections 5 and 41 of the 
Cess Act, 1880 cess is charged on im- 
movable property and is payable by the 
holder of an estate or tenure or chauki- 
dari chakran lands and by a cultivating 
raiyat. It is not known imder what cir- 
cumstances cess used to be deducted from 
the malikana. From the fact that cess 
was so deducted it is not possible to hold 
that malikana is an interest in the estates 
held by the Maharaja. 

14. In this Court the appellant raised 
the second contention for the first time. 
The learned Attorney-General contended 
tiiat the malikana was payable in respert 
of certain other estates, that the Maharaja 
should be regarded as an intermedi^ 
of those estates and that on the vesting 
of those estates in the Government the 
right to malikana ceased and the Maha- 
raja became entitled to compensation only 
under Section 24A of the Bihar Land Re- 
forms Act, 1950. The State of Bihar h^ 
filed a petition asking for an order ad- 
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mitting certain documents as additional 
evidence. We have allowed this petition, 
lie first document h a letter of the Col- 
lector, Mon^yr, stating that die Gidhaur 
estate was getting malikana in respect of 
17 tauzis noted in the margin. The second 
document is the Idiewat of those tauzis. 
They show diat various persons other 
than the Maharaja were the proprietors of 
the estates comprised in the tauzis. The 
etition states that all these estates have 
een notified under Section 3 and have 
now vested m the State Government. The 
third document is the notification publish- 
ed on July 24, I9M showing the estates 
of whidi the Maharaja was the proprietor 
and which have now vested in the State 
GovemmenL On the publication of the 
notification under Section 3, all the estates 
in respect of which the maliJcana is pay- 
able including the interest of any inter- 
mediary therein v^ed in the Government 
free from all incumbrances. But the 
Maharaja is not a proprietor, tenure-hold- 
er or an Interaaeoiary of those estates. 
The malikana Is not rent or income de- 
lived from the estates. Nor is his ri^t 
to the malikana an incumbrance on them. 

I Maharaja’s right to the malikana is 
on intermediary interest in the estates 
did not vest in the Government Con- 
lently, he has no right to claim com- 
tation for the malikana under S. 24A. 
t section provides for determination of 
pensation payable to the intermediary 
I temporamy settled estate in respect 
he transference to the Goverrunent of 
interest of the intermediary in such 
te. The Maharaja had no intermediary 
rest in the estates for the transference 
/hich he could claim sny oomp^watica 
er Section 24A. 

15. In Stale of Uttar Pradesh v. Trivi- 
Narain Singh, 1962-3 SCH 213 at pp. 
226, 228 = (AIR 1963 SC 799 at pp. 804- 
805) this Court held that an allowance of 
a fixed sum of money computed on the 
basis of %th share of the net revenue of 
certain estates payable by the Govermnent 
to the ex-jagiraais as compensation for 
abandonment of their right in those es- 
tates was not a right or privilege m res- 
pect of land in any estate or its land revo* 
Due within the meaning of Section 6 (b) 
of the Uttar Pradesh Zamindari Abolition 
and Land Reforms Act 1951, and on the 
issue of a notification vesting those estates 
in the Government the ri^t to the allow- 
ance did not cease. Tne allowance in 
that case was described as a pension. It 
may be that the allowance was not strictly 


a malikana. Nevertheless the case is in- 
structive. It shows that an allowance 
paid to ez-jagirdars in consideration of 
the extinction of their ri^ts in land is 
not an interest in the land. The perma- 
nent malikana stands on die same foot- 
ing. It is an allowance paid to ex-pro- 
prictors for extinguishment of their ri^t 
to the estate formerly held by them. It 
Is not an interest in that estate, nor on in- 
cumbrance on it, and does not cease on 
the vesting of the estate In the Govern- 
ment 

10. In the result the appeal is dis- 
missed with costs. 

RSZ/D.V.C. Appeal dismissed. 
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HIDAYATULLAH, C. J., S. M. SIKRI, 

R. S. BACHAWAT, G. Z. MPITER, 

C. A. VAIDIALINGAM AND K. S. 

HEGDE, JJ- 

Ramanlal Gulabchand Shah etc. eta. 
Appellants v. The State of Gujarat and 
others, Respondents. 

Civil Appeals Nos. 1751-1773, 1799-1910, 
2451, 2452, 2187-2189, 2214-2220, 2358- 
2373, 1391, 2577-2582 of 1966 and 48-73, 
88-104, 106, 107, 620, 705-708, 715-719, 
814-852, 894-908, 1004, 1065-1069 and 
1557 of 1007, D/- 10-4-2908. 

(A) Constitub'on of Badla, Article 81B, 
Ninth Schedule ~ Boml^ Tenancy and 
Agriccdtural Lands Act (i37 of 1048), Seo 
tion C5 (1) (os amended by Section 35 of 
Bombay Act IS of 1956), Scct'on 44 and 
Preamble — Inclusion of Bombay Act 
(G7 of 1948) under Ninth Schedule — 
Protection under Artido 31B is avaOablo 
only to first part of amended Sea C5 (I) 
and not fo latter part. 

Article 31B no doubt gives protection 
to all Statutes listed in the 9th Schedule 
of the Constitution and Bombay Act 67 of 
W48, is so listed. The condition laid 
down in the first part of amended Seo- 
tion 65 (1) to the effect that Government 
may take over management of the land 
whidi remains uncultivated for two con- 
secutive years cannot be challenged • as 
that condition was induded in the original 
form of unamended Section 65, being pro- 
tected by Article SIB. But this protec- 
tion cannot extend to tiie condition 
laid down in the latter part of the amend- 
ed Section 65 (1). • Ihe effect of addition 

IL/KL/C282/68 


1969 Ramanlal v. State of Gujarat (HidayatuIIali C. J.) S. C. 169 


of the latter condition by amending Sec- 
tion 65 is to make the section applicable 
to non-lan^olders also and thus carries 
the Act into new fields. Hence protec- 
tion under Article SIB, if extended to the 
latter part of amended Section 63 (1), 
would amount to amendment of the 9lh 
Schedule which is beyond the competence 
of any State Legislature. Such amend- 
ment cannot claim protection under gene- 
ral scheme of the preamble and Sec. 44 
of the Act, though both of which in turn 
are protected under Article SIB. 

(Para 10) 

(B) Constitution of India, Art. SIA (1) 

(a) — Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Section 63 (1) (as 
amended by Section 33 of Bombay Act 
13 of 1956) and SecHon 61 — Taking over 
property by State under latter part of Se(> 
tion 63 (1) — Does not amount to acqui- 
sition or extinguishment or modification 
of rights under Article 31A (1) (a) — 
Latter part of Section 65 (1) cannot claim 
protection under Article SlA (1) (a). ILR 
(1966) Guj 1113, Reversed. 

In case full and efficient use of the land 
as laid down in latter part of the amend- 
ed Section 65 (1) is not made, that sec- 
tion empowers the Government to take 
over management of the land. Such 
•ing over of management caimot be 
said to be (a) acquisition by the State or 

(b) extinguishment of the rights of the 
holder or (c) modification of such rights 
within the meaning of Article 31A (1) (a). 
Hence, Article 31A (1) (a) cannot be 
invoked for giving protection to latter 
part of amended Section 65 (1). 

^ (Para 12) 

Acquisition as contemplated under Arti- 
cle 31A (1) (a) is for the State and by the 
State and murt transfer the ownership of 
the property to the State or to a corpo- 
ration owned or controlled by the State. 
Since Section 65 or the other provisions 
of the Act do not spell out any such 
thing, there is no acquisition by the State. 
There is ^o no extinguishment of the 
ri^ts of the holder. The rights are 
mCTely suspended and continue to the 
Q\yii 0 r', There can of course be extin- 
guishment of rights without acquisition by 
file State but there must be extin^h- 
ment^ that is complete termination of the 
rights. The scheme of the Ac± in S. 61 
contemplates return of the lands uidess 
sold to others and in those cases in which 
a sale is not effected it cannot be smd 
that there is an extinguishment of the 
righ t?!. Therefore that part of Art 31A 


(1) (a) does not apply. There is also no 
modification of the ri^ts of the holder. 
ILR (1966) Guj 1113, Reversed; AIR 1953 
SC 373, Rel. on. (Para 11) 

(C) Constitution of India, Arts. SIA (1) 
(b) and 31 (5) (a) — Bombay Tenancy and 
Agricidtural Lands Act (67 of 1948), Sec- 
tion 65 (1) (as amended by Bombay Act 
13 of 1956), Sections 61, 82 — Rules under 
Sec. 82, Rule 35 •— Taking over manage- 
ment of property under latter part of 
Sechion 65 (1) — Absencje of definite time 
limit imder Rule 35 for such taking over 
— Latter part of Section 65 (1) is ultra 
vires Article SIA (1) (b). ILR (1966) Guj 
1113, Reversed. 

The protection of Article SIA (1) (b) is 
available only when there is a definite 
limit in the law for the period of manage- 
ment. "Management” is specially provid- 
.ed under Clause ^) of Article SIA (1) 
and taking over or management must be 
for a limited period. Without a limit of 
time the management would be an excnise 
for deprivation of property without com- 
pensation and that is not the intention of 
Article 31 (5) (a). It is hardly to be 
thought that an antinomy between Arti- 
cles 31 and SIA (1) (b) was deliberately 
introduced. (Paras 12, 13) 

It is true that Section 61 whidi is pro- 
tected by 9th Schedule and cannot be 
called in question, says that the State 
Government may announce the termina- 
tion of the management when it is satis- 
fied that it is not necessary. But advan- 
tage of die words of Section 61 cannot be 
taken to create a permanent deprivation 
of the property and yet claim protection 
xmder Article 31A (1) (b). Although Sec- 
tion 61 may not by itself be challenge- 
able, the rules may be, notwithstanding 
that they were made imder powers given 
by Section 82. A limit of time was deli- 
berately put in by the constitutional 
amendment to distinguish between caises 
which fall within management from those 
of extinguishment and modification. Sec- 
tion 61 read with Section 81 must there- 
fore require that any rule made should 
accord with the protection given under 
Article SIA (1) (b) to State action in 
taking over management for a limited 
period. On perusal of Rule 35, which is 
the pertinent rule, it is clear that no time 
limit is set therein for period of manage- 
ment. Merely because there is possibi- 
lity of return of the land to the original 
owner, the management cannot be 
strued as of a limited period. Hence, the 
amended part of Section 65 (1) cannot 
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daim protection under Artide 31A (1) (b). 

Section 61 notwithstanding- 

(Paras 13, 14, 10) 

In the latter part of amended S. 65 |1) 
there is nothing to show what are the 
requirements of action that can be taken 
under it The deprivation of property is 
made to depend upon the subjective 
determination of an officer. Before ac- 
tion is t^en it must be quite dearly 
established that the kind of agriculture 
wUch is being carried on is being carri^ 
on effidently or that there is some dis- 
tinct advantage in the new managemait 
to carry on the new kind of agriculture. 

A person is entitled to hold and enjoy 
his property as he thinks best. If regard 
is to be had for the benefits of sodety a 
dear law and a dear determination are 
required. Both the elements are missing 
in amended Section 65 (1). Protection 
under Artide 31A (1) (b) cannot be mven' 
to taking over of the management where 
it is done merely because the officer 
diinks that wheat is to be preferred to 
fruits and fruits to grass and so on and so 
forth. ILR (1966) Guj 1113, Reversed. 

(Para 17) 

Cases Referred: Chronological Paras 
(1953) AIR 1933 SC 373 (V 40) « 

1953 SCR 1049, Raghubir Singh 

Y. Court of Wards, Ajmer U 

Mr. B. R. L. Iyengar, Senior Advocate 
(M/s. Ravinder Narain and O. C. Mathu^ 

Advocates of M/s. J. B. Dadachanji and 
Co. and Mr. B. Dutta and Miss Bhuva- 
nesh Kumar, Advocates, with him, for Ap- 
pellants (In all the Appeals); Mr. C. K. 

Daphtary, Attorney General for India and 
Mr. N. S. Eindra, Senior Advocate (M/s. 

R. H. Dhebar and S. P. Nayar, Advocates 
svith them), for Respondents (In all to© 

Appeals). 

The following Judgment of the Court 
was delivered by 

HTOATATULLAI^ C. J.: These appeals 
come before us on a reference by the 
Constitution Bench referring the question 
—whether toe amendment of Section 65 
of toe Bombay Tenancy and Agricultural 
Lands Act 1948 by Se^ion 35 (1) of toe 
Bombay Act XUI of 1956, which added 
toe words: 

*or toe full and efficient use of toe 
land has not been made for the purpose 
of agriculture, through the default of toe 
holder or any other cause whatsoever not 
beyond his control," 

has toe protection of Articles 31A and 
Sl-B of toe Constitution. At toe hearing 
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of this reference before this Special Bento 
(which included Judges of the Original 
Constitution Bento) it was decided to en- 
large the reference to include the whole 
appeals so that they mi^t be decided in 
their entirety at the same sitting. 

2. These are appeals against the judg- 
ment and order of the High Court « 
Gujarat, 4/5 May, 1966 from many peti- 
tions questioning the declaration made by 
too Depu^ Collector, Bukar under Sec- 
tion 65 of the Act Below is given the 
text of the section vtith toe amended pon- 
tfon material to these appeals underlined 
(bracketed herein, Ed.). As a restilt of 
toe declaration toe appellants stand to 
Jose possession of their lands, T^e facts 
on which toe several declarations haVQ 
come to be made may now be stated. 

3. The appeWants own and possess 
lands in the district of Bulsar and 

to carry on agricultural operation bv rais- 
ing and cutting grass used as fodder. 
They were served with notices under Seo* 
tion 65 of toe Act A sample notice is 
Annexure R* to the petition of Ramanlal 
Culabchand Shah to the High Court It 
was issued from the office oT the Deputy 
Collector on February 5, 1966 addr^M 
to Ramanlal Culabchand Shah. It 
os foUows;— 


This is to inform you that during th'O 
Inquiry made by us It has been found 
that you are holding toe following grass 
land together with the others:— 

On making inquiry It has been found 
toat on account of your fault (not) be- 
yond your control you have allows to 
grow toe grass naturally in toe aforesaid 
l^d of your possession continuously for 
two years namely 1963-64 and 1964-^, 
and in two years prior to toat kept toe 
said land uncultivated. That you have 
not made toll and effiefent use of toe said 
land for the purpose of agriculture. 

Therefore, I Shri M. B. Shaikh, Dist 
Deputy Collector, Bulsar, in view of to© 
authority vested in me under Section 65 
of toe Tenancy Act, have to inform yon 
and call upon you to show cause as to 
why toe management of toe aforesaid 
land or a portion thereof should not bo 
assumed by the Government under Seo* 
tion 65 of toe Tenancy AxA. 

V 

“W. Assumption of management ct 
lands which remained uncultivated. 
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(1) If it appears to the State Govern- 
ment that for any two consecutive years, 
any land has remained imcultivated (or the 
full and efficient use of the land has not 
been made for the purpose of agriculture, 
through the default of the holder or any 
other cause whatsoever not beyond his 
control) the State Government may, after 
making such inquiry as it thinks fit, declare 
that the management of such land shall 
be assumed. The declaration so made 
shall be conclusive. 

(2) On the assmnption of the manage- 
ment, such land shall vest in the State 
Government during the continuance of 
the management and the provisions of 
Chapter IV shall mutatis mutandis apply 
to the said land: 

Provided that the manager may in suit- 
able cases give such land on lease at rent 
even equal to the amoimt of its assess- 
ment. 

Provided further that, if the manage- 
ment of the land has been assumed under 
sub-section (1) on accoimt of the default 
of the tenant, such tenant shall cease to 
have any right or privilege under Chap- 
ter n or HI, as the case may be, in res- 
ect of such land, with effect from the 
ate on and from which such manage- 
ment has been assumed.” 

4. In consequence of the notice the 
parties appeared and denied the allega- 
tion that for two consecutive years they 
had not cultivated these lands. Ramanlal 
Gulahchand in his reply stated that: 

“ since 1946-47 or thereafter we 

have been getting the said land cultivated 
by plou^ and by sowing good seeds of 
grass therein, we have made the ^ass to 
grow therein and by ploughing the land 
it is brou^t in level and in this manner 
formerly after cultivating the land with 
plough the seeds have been sown therein 
and since last six years or thereafter by 
cultivating the said lands continuously 
with the Tractor and sowing seeds of 
grass therein, the grass is being grown in 
the said land. Therefore, that legation 
that said land has been kept uncultivated 
continuously for two years namely 1963- 
64 and 1964-65 and for the years prior 
to that made in the notice is absolutely 
false and we specifically deny the same. 
Further, over and above the cultivation 
in the said land we are also making the 
said land clean and also we are erecting 
hedge round about it we are also remov- 
ing the thorns and other things lying in 
the said land and also keeping continuous 
watch over the same as soon as the grass 


grown ^erein and when the grass be- 
TOmes fit to be cut, we cut the same and 
bring the same at our house for our cattle 
and our cattle eat the same for the whole 
year (sic)”. 

The case was then sent to the Additional 
Mamlatdar for report The Mamlatdars 
report is not before us. On February 28, 
1965 the Dist Deputy Collector, Bulsar 
made his dedaration and we get the gist 
of the Mamlatdars report from his decla- 
ration. It appears that the Mamlatdar re- 
ported that &e lands were “cultivable” 
and “food crops and fruit trees can be 
grown” but the owners had merely “allow- 
ed grass .naturally to ^w herein” and 
by such operah'ons only they had “not 
made full and effident use of the land in 
the two consecutive years viz. 1963-64 
and 1964-65.” The Deputy Collector de- 
dared that he was satisfied that full and 
effident use of the lands had not been 
made consecutively during the years 1963- 
64 and 1964-65 as contemplated under Sec- 
tion 65 of the Act and that the default 
was not due to circumstances beyond the 
control of the owners. He also dedared 
that the lands coiJd grow food crops or 
fruit trees. He accordingly appointed the 
Mamlatdars as managers of said lands 
directing that they “should take immediate 
steps to lease out the lands for cultiva- 
tion of food crops and manage the land 
as provided for management of estates 
Tmder the provisions contained in - Chap- 
ter IV of the Bombay Tenancy and Agri- 
c^tural Lands Act, 1948”. This declara- 
tion was questioned by the writ petitions 
bom which the present appeals arise. 

5. Before the Hi^ Coiut six grounds 
were urged in support of the petition. 
Broadly speaking they were: the consti- 
tutionality of Section 65 of the Act under 
Articles 14, 19 (1) (f) and (g) and 31; 
breach of principles of natural justice on 
the groxmd that the Deputy Collector who 
made die declaration did not hear the 
parties; and lastly that the declaration 
was vitiated on accoimt of omission to 
take into consideration factors relevant for 
the purpose of taking action. Another 
ground of attack was that the exercise of 
power was mala fide and actuated by 
political considerations. This last ground 
was not presented to us and therefore 
may not be mentioned again. 

6. The constitutional validity of foe 
addition to Section 65 by foe Amending 
Act was also questioned before us. ^ The 
argument was that foe added words intro- 
duced a condition which, even if taken 
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, « 1 - ;?e.chnWivA of tho 11160118 of cattle or madiinery, or to cany 

•with the Holes, vm Sy his on any agricultural operation 

right of a ECKon •“ ™ i ajj and the eipressioa “unculUvated shall be 

property^ ^d to deprwe to construed Mrrespondingly. 

‘^SiUted'SLirSio law im made too Esplanation.— A person who t*es up a 

snbimtted ttat m * contract to cut grass or to gather the 

MS?miS.^thont indicating tniits or other produce of trees on any 
standards of an objective natrne to land, shall not on that areomt only bo 

trol them. It was also contended 4at deemed to cidhvate sudi land, 

the appellants, in any ovent, were 

ing me requirements _ of cultivation as 

laid down in the Act itself. 

7. Before entering into a discussion of 
these points we may first see wh^ me 
Act enacts to achieve by itself and by ija 
Rules. The Act has a long .preamble 
which indicates the object of the law. it 


joellants in any event, were fulfill- “To hold land” is defined by S. 2 (&) 
■i. nf cultivation as and means only that the person must bo 

lawfully in actual possession of the land 
as an owner or tenant, as the case may 
be. 'Xand-holdei'* is defined in S. 2 (9) 
thus: 

*Land»holder^ means a zamindar, jagi> 
dar, saranjamdar, inamdar, talukdar, malik 
or. a lAot or any person not hereinbefore 


says inter alia:— . e specified who is a holder of land or who 

“And whereas on account ot men interested in land and whom the State 

of a landholder or dispu^ between Government has declared on account of 

lanfttolder and his tenana, me cmaw- extent and value of the land or his 
tion of his estate h^ senously ^ interest therein to be a landholder for 

or for file purpose of taproving _ die purposes of this Act” 

nomic and social <^diborw ot peas Itmust be noticed that this definition does 
to ensuring the full and emaent use j. account a tenant 

land for agricutoe. H 

assume i 


That 


ir agriculture, it is element to word is defined in Section 2 (18) and 
assume management of reads: 

landholders and to reg^te and impse 
restrictions on the transfer of agricultur^ 
lands, dwelling houses, sites and lands 


appurtenant thereto belonging to or oc- 
cupied by agriculturists, agri^tural 
labmirers and artisans in the Prcn^ce of 
Bombay and to make provisions for cer- 
tain otner purposes hereinafter a^eann^ 
it is hereby enacted as follows:— 

The following definitions are material to 
our purpose. Section 2 (1) provides: 

“Agriculture” includes horticulture, the 
raising of crops, grass or garden produc^ 
the we by an agriculturist of the hmd 
held by him or a part thereof ior *h9 
crazing of his cattle, the use of any land 
whether or not an appendage to nee or 
paddy land, for the purpose of rab manure 
but does not include allied pursuits, or 
the cutting of wood only; 

Provided that in the case of such tracts 
of land abounding in natural growth of 
grass as the State Government may, by 
^ti£ication, -in the official Gazette, spe- 
cify, ‘agriculture’ shall indude the cutting 
of grass for any purpose.” 

“To cultivate” is defined by S. 2 p). 
It reads: 

“To cultivate’ with its grammatical 
variations and cognate expressions means 
to till or husband the land for the pur- 
pose of raising or improving agricultum 
pr^uce, whether by m a nual labour or by 


“Tenant means a person who holds 
land on lease and includes:— 

(a) a person who is deemed to be 
tenant imder Section 4; 

(b) a person who is protected tenant; 
and 

(c) a person who is permanent tenant: 
and the word “landlord” shall be con- 
strued accordingly.” 

8. Chapter II deals wifii tenandes, but 
with its pnnisions we are not concerned 
because they bear only upon matters con- 
nected with the setting up of tenandes, 
fiielr continuance and termination, the 
quantum of rent payable and other such 
matters. Section 5 of this Chapter pres- 
cribes the ceiling area of tenancy lands 
wi^ reference to jiraya^ seasonal irrigat- 
ed and perennially irrigated lands. Seo 
tion 7 authorises Government to vary the 
ceiling area and economic holding taking 
into consideration the situation of the lan^ 
its productive capadty, its situation in 
backward areas and any other factor that 
may be prescribed. Chapter HI then 
dems with special ri^ts and privileges of 
tenants and makes provision for distribu- 
tion of land for personal cultivation. We 
are not concerned with aiw matter invol- 
ved in it Chapter IV deals with manag^ 
meat of estates held by landholders. & 
view of the definition of ‘landholder this 
Part cannot be applied directly to non- 
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landholders but the provisions of S. 65 (2) 
make the provisions of Chapter IV ap» 
phcable to the lands of non-landholders. 
The intention of Chapter V is to arrange 
for the management of the land of land- 
holders with a view to better manage- 
ment and the h'qm'dation of their debts. 
Hie relevant sections in this chapter 
(which applies in this indirect manner to 
non-landholders’ lands) are Sections 44 to 
48, 58, 59 and 61. Section 44 reads: 

“Notwithstanding any law for the time 
being in force, usage or custom or the 
terms of contract or grant when the State 
Government is satisfied that on account 
of the neglect of a landholder or disputes 
between him and his tenants, the cultiva- 
tion of his estate has seriously suffered, 
or when it appears to the State Govern- 
ment lhat it is necessary for the said pur- 
pose or for the purpose of ensuring the 
full and efficient use of land for agricul- 
ture to assume management of any land- 
holder’s estate, a notification announcing 
such intention shall be published in tihe 
Official Gazette, and the Collector shall 
cause notice of lie substance of such noti- 
fication to be given at convenient place 
in the locality where the estate is situated. 
Such notification shall be conclusive.” 

Section 45 vests the estate in the State 
Goverrunent and the management is 
deemed to commence from the date on 
which the notification is published. Sec- 
tion 46 gives the effect of declaration of 
management. As a result of the publica- 
tion of the notification rmder Section 44 
all proceedings and processes in civil 
courts in respect of actions against the 
landholders get automatically stayed and 
while the management contiiues, no fur- 
ther proceedings can be commenced. The 
holder of the estate also becomes incapa- 
ble of entering into any contract, mort- 
gage, etc. or to grant valid receipts for 
rents and profits. The manager, however 
has competence to do all mese things. 
Section 47 then enumerates the powers 
of the Manager in the management. He 
is entitled to receive and recover all rents 
and profits due in respect of the property 
under management and for this purpose 
possesses all the powers of the holder as 
well as the powers of the Collector imder 
the law for the time being in force. 
Under Section 48 the Manager is entitled 
to deduct from the recoveries the cost of 
the management and repairs. Government 
revenue and all other debts to Govern- 
ment, the rent to a superior holder and 
such periodical allowances as the Collec- 


tor from time to time fixes for the main- 
tenance and other espenses of the holder 
and such members of his family as the 
Collector directs and the costs of such 
improvements of the estates as the mana- 
ger thinks necessary or as approved by 
tire Collector. The balance is then ap- 
plied by the Manager for the liquidation 
of the debts and liabilities of the land- 
holders and if anything remains there- 
after, it is paid to the land-holder. Sec- 
tions 49 to 57 deal with nlaims to be 
made against the estate and the power 
to remove the mortgage in possession. 
Sections 58 and 59 may be read here. 
They confer powers of sales and lease on 
the Manager and to pass receipts for any 
moneys, rents or profits raised or received 
by him and the discharge of the persons 
on the strength of such receipts. 

“58. Subject to the rules made under 
this Acti the Manager after the liqm'dation 
scheme has been sanctioned as moresaid, 
shall have power to sell or grant on lease 
aU or any part of the estate tmder the 
management; 

Provided that the estate or any part 
fiiereof shall not be sold or leased for a 
period exceeding ten years without the 
previous permission or the Collector: 

Provided further that the Collector shall 
not give such permission unless he is satis- 
fied that such sale or lease is necessary 
for the benefit of the estate (or imless such 
sale is in favour of a tenant under Sec- 
tion 32, S2-F, 82-1 or 82-0). The decision 
of the Collector shall be feaL 

59. The Manager’s receipt for any 
moneys, rents or profits raised or received 
by him imder this Act shall discharge the 
person paying the same therefrom or from 
being concerned to see to the application 
thereof.” 

Section 61 next provides for the termina- 
tion of the management It must be read 
in full: 

“61. The State Government, when it is 
of opinion that it is not necessary to con- 
tinue the management of the estate, by 
order published in the OfiScial Gazette 
direct that the said management shall be 
terminated. On the termination of the 
said management, the estate shall be de- 
livered into the possession of the holder, 
or, if he is dead, of any person entitled 
to the said estate together ivith any 
balances which may be due to the credit 
of the said holder. All acts done or pur- 
porting to be done by the Manager dur- 
ing the continuance or the management of 
the estate shall be binding on me holder 
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or to any person to whom Ae ^ssession 
of the estate has been delivered. 

The provisions thouA applicable to land- 
holders are applied by S. 65 (2) mutatis 
mutandis to me lands of non-landholders- 
In other words, the sdieme of the manage- 
ment (apart Irom liquidation of debts) ap- 
plies to non-landholders. The other pro- 
visions dealing \vith management for the 
liqui^tion of debts, whiA are in the 
nature of the provisions of the Court of 
Wards Act, may not be considered hero 
because they are cot relevant to our pur^ 
pose. 

0. We may next see some of the Hulea 
which have been framed imder S. 82 of 
the Act Rule 30 provides for a notice 
before action under S. 44 is talcen and 
provides that the landholder's statement 
shaR be recorded as regards the intention 
of the Government to assume management 
of the estate. Rule 33 provides that when 
a Manager proposes to sell any estate or 
any part thereof under S. 58 he shall give 
notice to the landholder to show cause 
why the estate or a part thereof should not 
be sold and must afford him an hearing. 
The method of selling or leasing of the 
estate under management or any part 
thereof is indicated in Rule 34 and it is 
by public auction unless such a course is, 
in the opinion of the Manager, unneces- 
sary or inexpedient Rule 35 Is important 
ana may be set down in extenso: 

*35. Period of continuance of manage- 
ment of estates. — 

(1) The Manager of an estate of whidi 
management has been assumed shall, be- 
fore the 3Ist day of Marrh following the 
year in which the management has neen 
assumed, send to the State Government a 
report regarding the management of the 
estate and shall state whether in his opi- 
nion it is necessary to continue the mana- 
gement for ^e purpose for which it was 
assumed. 

(2) After taldng into consideration the 
report of the Manager made under sub- 
rule (1), die State Government shall de- 
dde whether the management should be 
terminated under Section 61 or continued 
further and if so, for what period, such 
period not being in excess of five years at 
a time. 

(3) If the State Government decides to 
continue the management the Manager 
shall, from time to time, forward his re- 
port through the Collector and shall in 
any case s^mit a report not later than 


two months before the expiry of die car- 
rent period of the management to enable 
Government to decide whether the mana- 
gement shall be tenninated under Se> 
tmn 61 or shall further be continued: 

Provided that if the management is to 
be continued beyond the expiry of ten 
years from the date on which it was as- 
sumed the Collector shall hold a formal 
inquiry in the manner prescribed by the 
Bombay Land Revenue Code, 1879, and 
after recording the statement of the land- 
holder or any person acting on his behalf, 
shall submit the record and proceetogs 
of the inquiry and his report to the State 
Government, which shall be taken into 
consideration by the State Government be« 
fore it decides to continue the manage- 
ment any further." 

The other Rules do not bear upon the pre- 
sent controversy and may be left out of 
consideration. We may now proceed to 
consider case. 

10. The first question fo consider is 
the vires of the addition to S. 65 by the 
Amending Act, which addition has been 
shown in the section quoted already. 
This matter has to be considered wim 
reference to Arts. 31-A and Sl-B read with 
the Ninth Schedule. The protection is 
daimed on the basis of Qiese two arU- 
des by the State. Artide 3I-B no doubt 

f ives protection to all statutes listed in 
chedule DC of the Constitution and 
Act is so listed. But it was listed before 
the amendment of S. 65 and that amend- 
ment cannot be said to have been consi- 
dered when the Amendment of the Cons- 
titution was made. That Amendment if 
accepted as unassailable will have the 
indirect effect of amending tiie original 
Sdjedule DC by induding something in it 
which was not there before. This is un- 
doubtedly beyond the competence of any 
State legislature. The argument of the 
learned Attorney General that the gene- 
ral stheme of the Preamble and the pro- 
visions of S. 44 made applicable by S. 

(2) both of which have the protection of 
Art. 31-B must give protection is fallacious. 
Even if the preamble and S. 44'could be 
read (and we do not dedde that they can 
be so read) to give valich'ty ft is clear that 
the preamble talked only of landholders 
and the addition of the words to S. 65 is 
intended to apply the principle to non- 
landholden. Similarly the provisions of 
S. 44 under the unamended Act, could not 
have been made applicable to such land- 
imideis. The amendment of S. 65 was 
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really carrymg the Act into new fields 
and not being considered as an amend- 
ment of the Constitution, how can it claim 
the protection given to the unamended 
Act? Therefore Art. 31-B and the Ninth 
Schedule cannot be called in aid. 

11. The matter may, however, be con- 
sidered under Art. 31-A. If Art. 31-A 
gives protection there would be an end to 
the appellants’ contention if not the 
matter must be considered on principles 
settled by this Court. Art. 31-A was re- 
lied upon strongly by the learned Attorney 
General. He attempted to bring the 
amendment of S. 65 under Clauses (a) and 
(b) of Art. 31-A (1). We may now con- 
sider the matter under these two clauses 
separately. Art 31-A (1) (a) and (b) 
read: 

‘'31-A (1) Notwithstanding anything 
contained in article 13, no law providing 
for — 

(a) the acquisition by the State of any 
estate or of any rights therein or the ex- 
tinguishment or modification of any such 
rights, or 

(b) the taking over of the management 
of any property by the State for a limited 
period either in the public interest or in 
order to secure the proper management of 
the property, or 

P O O 

shall be deemed to be void on the ground 
that it is inconsistent with, or takes away 
or abridges any of the rights conferred by 
article 14, article 19 or article 31. 

O O 0 0 0^ 

The amendment of S. 65 mves additional 
power of taking over lands of non-land- 
holders for management on two grounds. 
The first is that the land must have re- 
mained uncultivated for two consecutive 
years and the second is that full and effi- 
cient use of the land had not been made 
of the land, hi so far as the first is con- 
cerned S. 65 in its original form included 
that condition and it cannot be challeng- 
ed because of the protection of Art. 31-B 
read with the Ninth Schedule. Therefore 
action could be taken against any land 
which had remained uncultivated for two 
ears. The action in this case is not taken 
ecause of this part of S. 65. But in so 
far as the second part is concerned the 
question must arise whether taking over 
of management can be said to be (a) acquisi- 
tion by the State or (b) extinguishment of 
the ri^ts of the holder or (c) modification 
of any such ri^ts. Of these it is impos- 
sible to say that this was an acquisition by 
the State. That phrase has received con- 


straction on more than one occasion in 
this Court. Althou^ the decisions can- 
not be said to be uniform, one thing is 
certain that the taking away must be for 
the State and by the State. Such acquisi- 
tion must transfer the ownership of the 
property to the State or to a corporation 
owned or controlled by the State. Since 
S. 65 or the other provisions of the Act do 
not spell out any such thing, there is no 
acquisition by the State. There is also 
no extinguishment of the ri^ts of the 
holder. The rights are merely suspend- 
ed and he continues to be the owner. There 
can of course be extinguishment of rights 
without acquisition by the State but there 
must be extinguishment, that is complete 
termination of the rights. The scheme of 
the Act in S. 61 contemplates return of 
the lands unless sold to others and in 
those cases in which a sale is not affected 
it caimot be said that tiiere is an extin- 
guishment of the rights. Therefore that 
part of Art. 31-A (1) (a) does not apply. 
The third part namely modification of 
rights have been considered by us but 
this Court in Raghubir Singh v. Court of 
Wards, Ajmer, 1953 SCR 1049 = (AIR 
1953 SC 373) gave a limited meaning to 
the expression and that case has been ap- 
plied on many occasions. It was observ- 
ed there: 

‘The learned Attorney-General laid em- * 
phasis on the word “modification’’ used in' 
Article 31-A. That word in the context of 
the article only means ‘a modification of 
the proprietary right of a citizen like an 
extinguishment or that right’ and caimot 
include within its ambit a mere suspen- 
sion of the right of management of estate 
for a time, definite or indefinite.” 

(emphasis (here in ' ’) added) 

Thus mere suspension of the right of 
management of one’s property without 
modification of the proprietary right was 
not held sufficient to give protection of 
Art 3i-A (1) (a). We would have given 
more thou^t to this matter but for the 
re-enactment of Art. 31-A with retrospeo- 
tive effect after Raghubir Singh’s case, 
1953 SCR 1049 = (AIR 1953 SC 373). 
Ra^ubir Sink’s case, 1953 SCR 1049 = 
(AIR 1953 SC 373) did not interpret the 
artide as it is today. In view of the r^ 
trospective amendment of the article it 
may be said that this Court interpreted an 
article which never was enacted in that 
form. Therefore the less we speak of the 
matter from the angle of observaHons in 
Raghubir Singh’s case, 1953 SCR 1049 = 
(AIR 1953 SC 378) the better. But even' 
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so Uie matter is not advanced much ha~ 
flier. 

12. Looldng at the matter in the lifiht 
of Art. 31-A as it is today (and it^must be 
deemed to have been so always^ ‘manage- 
ment' is specially provided in (b) and must 
be considered under that dause. The 
words of that dause are ‘the taldng over 
of the management of any proper^. 
Any ptopert/ means pro^rty of any land 
and would embrace land of landholders 
and non-landholders alike. The words 
hy flie State’ indicate that the taldng over 
must be by the State. The next requirement 
is that this taldng over must be either m 
the public uiterest or in order to secure 
the proper management of the property. 
And lastly flie taxing over must be for a 
limited period. The case here_ £s covered 
by this clause and dause (a) is therefor© 
not attracted. 

13. It is, however, obfeded that flio 
taldng over is not limited to any period. 
S. 61 whlA is protected bv the Ninth 
Schedule and cannot be called in ques- 
tion says that the State Government may 
announce the termination of the manage- 
ment when it is satisfied that it is not neces- 
sary. This does not set any limit leaving the 
matter at large. The learned Attoniey- 
Oeneral however desired us to read the 
rules to show that fliere is a limit of time. 
He says that the rules be read in conjunc- 
tion with the provisions of S- 61 became 
the section does not give any indication 
of any limit of time, Althou^ S. 61 may 
not by itself be challengeable, the nJes 
may be, notwithstanding that they were 
.made imder powers given by S. 82. A 
limi t of time was defiberately put in by 
the constitutional amendment to distin- 
guish between cases which fall within 
management from those of extinguishment 
and modification. Without a limit of time 
the management would be an excuse for 
deprivation of property without compen- 
sation and that is not the intentim} of 
fiixt. SI. It is hardly to be thought fliat an 
antinomy between Art. 31 and 31-A (1) (b) 
was deliberately introduced. 

14- We do not express an opinion whe- 
ther the rules can be read to indicate the 
limited period of management or that the 
scheme of the Act and tie rules must be 
viewed together in this connection. But 
we are dear that the rules do not improve 
matters. Althou^ it may not be possible 
to attack S. 61 which enables the Stato 
to hold the property as long as necessary 
as the section is protected, the action of 


fljs State in making such rules as give no 
indication of a limit of time may be a 
circumstance to consider if the claim of 
protection is made out, Under clause (b) 
of Art. 31-A (1) protection is to State ac- 
tion in taking over management for a 
limited period and to laws enabling this 
to be done, but not to management un- 
limited in time. Section 61 read with S. 82 
must therefore require that any rule made 
should accord vvith the protection given 
on these terms by Art 31-A otherwise the 
protection will fail. Advantage of the 
words of S. 61 cannot be taken to create a 
permanent deprivation of the property and 
yet daim protection of Art 31-A (1) ^). 
It is in this context fliat we must examine 
the provisions. 

K. Wo must first clear one misappre- 
hension and it is that the provisions of 
Chapter IV can be said to apply in toto. 
It must be remembered that that chapter 
is primarily concerned with the liquida- 
tion of liability of landholders and schemes 
to effect that purpose. Section 58 does 
not give a dean power of sale but only 
after a liquidation scheme is sanctioned. 
That applies to landholders and may not 
be made applicable to noj}*laDi:^oJder5. 

16. To see how the management is to 
work in reject of Don-landholders wo 
have to turn to the rules. Here the per- 
tinent rule is R, 35. That rule requires a 
report from the Manager after about a 
year to enable the State Government to 
consider whether it is necessary to con- 
tinue management. The State Govern- 
ment may then decide to release the land 
from management, or continue it The 
management may continue for periods of 
5 years at a time on the strength of perio- 
dic reports but if management is to con- 
tinue beyond 10 years a formal inquiry is 
necessary and then Government may de- 
cide to continue the management further. 
No limit of time is then indicated. There 
is, therefore, no limit set at all. The pro- 
tection of Alt Sl-A (1) (b) is available 
only when there is a definite limit in the 
law for the period of management Neither 
S. 61 alone, nor read wifli the rules indi- 
cates any such limit and the condition of 
protection from Articles 13, 14, 19 and 31 
is thus not available. The argument of 
flie learned Attorney General mat so long 
os there is a possibility of a return of the 
land to the original owner, we must 
construe the management as of a limited 

{ leriod is not acceptable to us. It is hard- 
y to be expected that a return of property 
which is on flie Greek Kalends can be 
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vators or tenure-holders. The thekedari 
system alone was to go because it was 
an obstacle to the conferment on culti- 
vators the benefits of the .U. P. Zamin- 
dari Abolition and Land Reforms Act. 


9. The Bill after receiving the assent 
of .the President of India, became law on 
20th January, 1959. On 30th June, 1959, 
the State Government issued notification 
No. 312/IC-277-C-1953 enforcing the The- 
kedari Abolition Act in the above-men- 
tioned nine districts of .the State. The 
same day another notification no. 312(4)/ 
IC-277-C-1953 was issued under section 
3 of the Thekedari Abolition Act ordering 
that with effect from July, 1959, all leases 
in respect of Government Estates in those 
nine districts shall be determined. The 
same day, the State Government issued 
a third notification imder the powers con- 
ferred by clause (b) of sub-section (1) of 
Section 2 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act, 1950. This 
notification directed that the Zamindari 
Abolition and Land .Reforms Act shall 
with effect from July 1, 1959, aimly 
to Government estates situate in the_<&- 
tricts in which the Thekedari Abolition 
Act has been enforced by virtue of toe 
notification dated June, 30, 1959. This 
notification then stated; 


"but in the case of estates or p^ 
thereof in which no intermediary, as 
fined in clause (12) of sechon 3_ of the 
said Act, has any right, title or inter^t, 
the Act shall apply subject to the mo(h- 
fications and amendments ^ecified m 
the Schedule appended hereto. 


The notification further stated that the 
Zamindari Abolition and Land Reforms 
Act shaU .come into force in the afore- 
said estates with effect from 1st J^Y’ 
1959. With a single swift and an effici- 
ent stroke, the Thekedari Abolition Act 
was extended and enforced in the nine 
districts. AU leases were determmed and 
the Zamindari Abolition and Land Re- 
forms Act enforced, in respect of all the 
Government Estates, with effect from 1st 
July, 1959. 

10. The speech of the Finance Minis- 
ter did indicate that the Thekedari sys- 
tem had to be abolished before land re- 
forms could be enforced in the Govern- 
ment Estates, but the Hon’ble Minister 
did not say that only thekedari leases 
were to be affected by the Act. The lan- 
guage of the definition clauses is wide 
and includes every lease and lessee by 
whatever name called. The intention 
that the Act was to govern all leases of 
the Government estates is further strength- 
ened by the second notification 
mentioned above by which all the leases 
were determined. Further, the thnd nota- 
fication enforcing the Zamindari _ Aboli- 
tion and Land Reforms Act made it clear 
that in the case of estates in which no 
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intenneditary, as defeed in clause (12) 
of S. 3 of the Zamindari Abolition and 
Land Reforms Act, has any right, title or 
interest, the Zamindari Abohtion and Land 
Reforms Act shall apply subject to the 
modifications and amendments specified 
in the. schedule. Clause (12) of section 3 
of the U. P. Zamindari Abolition and 
Land Reforms Act defined an 'interme- 
dimy’ to include a thekedar. The deter- 
mination of the leases and the enforce- 
ment of the Zamindari Abolition and 
Land Reforms Act was not confined to 
those estates alone which were under a 
lease with a thekedar. A perusal of the 
Schedule shows that sections 130 and 131 
of the Zamindari Abohtion and Land Re- 
forms Act were to apply with the modifi- 
cation that a lessee to whom the pro- 
insions of the Government Grants Act, 
1895 apply will become a bhumidhar, if 
he possessed the right to transfer the 
holding by sale; otherwise he will 
become a sirdar. So, in respect of the 
estates in which no intermediary in- 
cluding the thekedar had any right, the 
leases made _ by the State Government 
were determined, but the lessees became 
bhumidhars or sirdars. In Government 
Estates on lease to thekedars, the Zamin- 
dari Abohtion Act apphed as it was. The 
title_ of the thekedar determined under 
section 4 of that Act, but cultivators or 
tenants became bhumidhars or Sirdars. 
In every case, all Government leases 
were extinguished and fresh rights con- 
ferred, on the thlers of the soil. 

11. If it were to be held that non- 
thekedari leases were not within the 
purview of the Act, the purpose mention- 
ed in the preamble i.e. the introduction 
of land reforms in Government Estates 
would be frustrated rather than facilitat- 
ed. For instance, the Zamindari Aboh- 
tion Act \vill confer its benefits on sub- 
tenants on land covered by thekadari 
leases, but will not apply to sub-tenants 
of other kinds of Government leases. 
This wiU be odd and discrimina- 
tory, speciahy when in ah Government 
Estates in 31 other districts where no 
thekadars existed, the Zamindari Aboh- 
tion Act had already been enforced by 
notification no. 1780/IC-227-C 1953 dated 
March 31, 1955 (See p. 361 of Gov- 
ernment Edition of U. P. Z. A. Act 1958 
Ed.) For aU these reasons, I am im- 
able to accept the petitioner’s submission 
that the Thekedari Abohtion Act apph- 
ed only to thekadari leases. But, I am 
prepared to hold that this historical sur- 
vey plainly and rmambiguously estabhshes 
that the legislature in enacting the The- 
kadari Abolition Act did not intend that 
the non-thekadari lessees of Govern- 
ment Estates would vanish or be up- 
rooted from the soiL Cultivatory leases 
were intended to be respected.^ CultiTO- 
tors were to have the benefit of tne 
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laws relating to land reforms and were 
to become bhumidhar or sirdar. 

12. In 1965 the State Government at>- 
pears to have departed from the initial 
proclaimed purpose that the Thekedan 
Abolition Act was to apply to the nine 
districts mentioned by the Hon’ble Reve- 
nue Minister. By a notification No. 1683/ 
IC-340C-65, the State Government ex- 
tendi the provisions of the Act to the 
areas comprising the district of NalrU 
Tal, with effect from June, 26, 1965. The 
same day by another notification no. 
1688 (ii) IC-340C-65, the State Govern- 
ment ordered that under section 3 of 
the Thekedari Abolition Act. all leases 
in respect of Government Estate in 
53 Mustaiiri wllages of the Taral and 
Bhabar Government Estate, district 

Naini Tal. shall with effect from 1-7- 

1965 be determined. Mustajiri means 

zamindari. In these villages the Gov- 
ernment lessees had proprietary rights 
(vide District Gazetteer Vol. 34, p. 128). 
Then, all leases in the Government Es- 
tates of 35 other villages in the Tarai and 
Bhabar area were determined by the 
impugned notification dated 30th June, 

1966. These are non-mustajiri or kham 
villages, that is, directly managed; the 
rent being in cash, at Bighawar rate. 
For the petitioners it was contended that 
though the leases were terminated under 
the Thekedari Abolition Act, but the 
Zainfndari Abolition Act has not been ex- 
tended to the Government Estates in these 
35 villages, I asked the leared counsel 
appearing for the State to verify this 
and make a statement. The hearing was 
adjourned to enable him to obtain instruc- 
tions. Learned counsel then confirm- 
ed the fact stated for the petitioners. 

13. The result, therefore, is that the 
Thekedari Abolition Act is in force in 
the district of Naini Tal. All leases In res- 
pect of Government Estates in 35 villages 
were determined by the impugned noti- 
fication of 30th June, 1966. Ihere has 
been no enforcement of the U. P. Zamin- 
dari Abolition and Land Reforms Act to 
the Government Estates in these villages. 
The petitioners’ rights, title and interest 
under the leases have vanished. They 
have not acquired any rights imder the 
Zamindari Abolition and Land Reforms 
Act. For the petitioners it was urged that 
the impugned notification was a mala 
fide exercise of power. 

14. To this the reply was that 
the Act conferred a discretionary power 
on the Executive to determine leases 
in any district. The impugned noti- 
fication was squarely within the lan- 
guage of the section; which did not 
m^e the determination of the leases 
conditional upon the introduction of 
land reforms. The preamble could 
not control the charging sections. Hie 
non-enforcement of the Zamindari Abo- 
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lition Act was not relevant to the vali- 
dity of the notification. The question is: 
Are Courts tied down merely to the lite- 
ral view of words? Mr. Justice Holmes 
said; ”We must think things and not 
words." Per HidayatuUah J. in I. G. 
Golak Nath v. State of Mysore, Writ Petns. 
Nos. 153 and 205 of 1966 decided by the 
Supreme Court on 27-2-1967 reported 
in AIR 1967 SC 1643. Venkata- 
rama Aiyar, J. in Chamarbaugvala v. 
Union of India. AIR 1957 SC 628 
(Para 6) held that the literal meaning had 
only a prima facie preference in a court; 
but to arrive at the real meaning it Is 
always necessary to get an exact concep- 
tion of the aim, and the scope and ob- 
ject of the whole Act. Viscount Simonds 
in A. G. V. Prince Ernest Augustus. 1957 
AC 436 at p. 460 said that words took 
their colour and contents from their con- 
text; context includes other enacting pro- 
\dsions, the preamble, the existing state 
of the law and the mischief which by 
legitimate means the Court can find that 
the Statute was designed to remove. 

15. In Industrial Law bonus is under- 
stood to be a share of the workman In 
profits. The labour appellate tribunal 
awarded bonus even though the Mill had 
made a loss. The Supreme Court revers- 
ed the decision. In Muir. Mills Ltd. t. 
Suit Mills Mazdoor Union, AIR 1955 SC 
170 (para 17) Bhagwati, J. held that the 
con^pt of social justice does not ema- 
nate from the fanciful notices of any 
adjudicator but must have a more solid 
foundation. 

J6. In Kochuni v. Slate of Madras, 
AIR 1960 SC 1080 the Supreme Court 
confined the applicability of Article 3I-A 
of the Constitution to laws relating to 
agrarian reforms only, in view of its 
statement of objects and reasons. 

17. So, a discretionary power can Be 
validly exercised within the language of 
the law as circumscribed by its purpose 
and policy. If by taking advantage of 
the flexibility of the language, the execu- 
tive creates a tiny loophole and attempts 
to drive through it a coach and four, 
to gain an end contrary to the true In- 
tent and content of the law, it fraudu- 
lently diverts the use of power. Such an 
exercise is colourable and voi<i 

18. The legislature knew that in 1555 
the benefits of the Zamindari Abolition, 
and Land Reforms Act had been ex- 
tended to Government Estates in 31 dis- 
tricts. It was told that the TTiekedari 
Abolition Act was intended to extend land 
reforms in the remaining districts. I 
dare say that the legislature, and the 
President of India while giving his as- 
sent. would have recoiled at the very 
thought of it, had they been informea, 
that this Act wUl be used to single oirtl 
the District of Naini Tal for a harsh anoj 
oppressive treatment, by extlngitishingl 
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the leases of pioneers who risked their 
lives and fortune to develop the area for 
the first time in its history, without ex- 
tending the benefits of the land reforms 
provisions. We have seen that the legis- 
lature was in a way assured to the con- 
trary, The impugned notification is an 
act of bad faith with the legislature. It 
is fraud on powers and is for that reason 
ineffective. The impugned notification 
deserves to be quashed. 

19. If the submission for the State is 
accepted and the notification is held 
to be a valid exercise of the power con- 
ferred by the Act, the Act itself would 
cease to have the protection of Article 
31-A. While dealing with the next sub- 
mission that the Act violates the second 
proviso to Article 31-A, I have held that 
Article 31-A protects legislation relating 
to agrarian reforms. On the submission of 
the learned counsel, the Thebedari Abo- 
lition Act would, in relation to Nainital 
district, not have that objective. It will 
not be covered by Article 31-A and 
would be open to attack on the grotmd 
that it violates Articles 14, 19 or 31. It 
may well have to be held that it violates 
Article 14. 

20. The next submission advanced on 
behalf of the petitioners was that the 
Thekedari Abolition Act violates the 
second proviso to Article 31-A of the 
Constitution and as such it became void 
with effect from 20th June, 1964, when 
the aforesaid second proviso was added 
to the Constitution by the Constitution 
17th Amendment Act. 

21. Before dealing with the merits of 
this problem, it will be feasible to con- 
sider the scope of the second proviso 
and the place the Constitution reserves for 
it in the scheme of the Articles relating 
to right to property. This matter cannot 
be adequately understood without a 
^owledge of the legal background of 
Articles 31. 31-A and 31-B. The relevant 
and the material provisions of these Arti- 
cles may first be read: 

"31. Compulsory acquisition of pro- 
perty; 

(1) No person shall be deprived of his 
property save by authority of law. 

(2) No property shall be compulsorily 
acquired or requisitioned save for a 
public purpose and save by authority of 
a law which provides for compensation 
for the property so acquired or requisi- 
tioned and either fixes the amount of 
the compensation or specifies the prin- 
ciples on which and the manner in which, 
the compensation is to be determined and 
given; and no such law shall be called 
in question in any court on the ground 
that the compensation provided by that 
law is not adequate. 

(2A) Where a law does not provide 
for the transfer of the ownership or 


right to possession of any property to 
the State or to a corporation owned or 
controlled by the State, it shall not be 
deenied to provide for the compulsory 
acquisition or requisitioning of property, 
notwithstanding that it deprives any per- 
son of his property. 

(3) No such law as is referred to in 
clause (2) made by the Legislature of a 
State shall have effect unless such law, 
having been reserved for the considera- 
tion of the President, has received his 
assent”. 

if 

31-A. Saving of laws providing for ac- 
quisition of estates, etc. — 

(1) Notwithstanding anything contain- 
ed in Article 12, no law providing for — 
(a) the acquisition by the State of 
any estate or of any rights therein or the 
extinguishment or modification of any 
such rights, or 


shall be deemed to be void on the 
ground that it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by Article 14, Article 19 or 
Article 31: 

Provided that where such law is a law 
made by the Legislature of a State, the 
provisions of this article shall not apply 
therein unless such law, having been 
reserved for the consideration of the Pre- 
sident, has received his assent. 

Provided further that where any law 
makes any provision for the acquisition 
by the State of any estate and where any 
land comprised therein is held by a 
person under his personal cultivation, it 
shall not be lawful for the State to ac- 
quire any portion of such land as is within 
the ceiling limit applicable to him under 
any law for the time being in force or any 
building or structure standing thereon 
or appurtenant thereto, unless the law 
relating to the acquisition of such land, 
building or structure, provides for pay- 
ment of compensation at a rate which shall 
not be less than the market value there- 
of.” 

Sub-section f2) of Article 31-A explains 
the expression "estate” and "rights” in 
relation to an estate. An "estate” means 
what the local law relating to the land 
tenme says. "Rights” include rights vest- 
ing in a proprietor, tenure-holder or 
other .intermediary etc. 

22. Article 31-B runs as follows: 

" 31-B. Validation of certain _ Acts 
and Regulations : — Without prejudice 
to the generality of the provisions 
contciined in Article 31-A, none of 
the Acts and Regulations specified 
in the Ninth Schedule nor any of 
the provisions thereof shall be deemed 
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to be void, or ever to have become void, 
on the ground that such Act. Regula- 
tion or provision is inconsistent with, or 
takes away or abridges any of_ the 
rights conferred by, any provisions 
of this part, and notwithstanding any 
Judgment, decree or order of any coxirt 
or tribunal to the contrary, each of the 
eaid Acts and Regulations shall, subject 
to the power of any competent Legisla- 
ture to repeal or amend it, continue in 
force.” 

The 9th Schedule at present has Wen- 
tries. "Ihe Explanation to the 9th Sdie- 
dule is: 

"Explanation: — Any acqmrition made 
imder the Rajasthan Tenancy Act, 1955 
(Rajasthan Act, III of 1955). in contra- 
vention of the second proviso to clause 
(1) of Article 31-A shall, to the extent 
of contravention, be void.” 

It may be noted that the Rajasthan Ten- 
ancy Act, 1955 is mentioned at Entry 55 
of the 9th S^edule. 

23. The Bihar Land Reforms^ Act, 1950, 
which sought to abolish zamindarl was 
challenged in Kameshwar Singh v. State 
of Bihar, AIR 1951 Pat 91 (SB), The 
plea t^t it violated Article 31 (2) failed, 
but the attack under Article 14 sucked- 
ed. The Patna High Court delivered the 
judgment on March 12, 1951. At that 
time Land Reforms Acts of sever^ 
States including Uttar Pradesh, OrIs» and 
Madhya Pradesh were under challenge 
in courts on similar grounds. With a 
view to put an end to this litigation and 
make agrarian reforms effective. Parlia- 
ment by the Constitution 1st Amend- 
ment Act. 1951, passed on iSth June, 
1951, added Articles 31-A and 31-B with 
retrospective effect. Article 31-A^ pro- 
tect^ laws providin g for the acaui^tioD 
of estates or rights therein. Article 31-B 
was put in as a further line of de- 
fence. The 9th . Schedule centred 
the Land Reforms Acts passed in 
the various States. Thus the first stage 
of agrarian reforms was achieved. 


24. In State of West Bengal v. Bala 
Banerjee, AIR 19W SC 170 the Supreme 
Court held that compensatioa In Arti- 
cle 31 (2) meant "a jiist eqxiivalent.” 
Another controversy which was raised 
at that time related to the mutual ap- 
plicability of clauses (1) and (2) of Arti- 
cle 31. In Dwarkad^ Shriniwas v. Shola- 
piu- Spg- and Wvg, Ca Ltd., AIR 1954 
SC 119 and -AIR 1954 SC 92 the majo- 
rity held that clauses ■(!) and (2) of 
Article 31 dealt with that same .subject 
matter of Eminent Domain and a sub- 
stantial deprivation of the right to or 
of possession of .property though done 
under clause (1) would have to satisfy 
the conditions of clause (2). Das. J. in 
his minority judgment, however, held 
that clause (2) alone dealt with the con- 
cept of Eminent Domain, that is, .acqui- 


sition or requisition wherein title or pos- 
session passed to the State, whereas 
clause (1) related to police powers. Parlia- 
ment was exercised over these decisions. 
Pandit Jawahar Lai Nehru indicated that 
there were rivo courses open, either to 
"reform" the Supreme Court, or to "dis- 
arm” it by amending the Constitution. 
The second course was adopted by enact- 
ing the Constitution 4th Amendment 
Act, 1955, to nullify those decisions. As 
observed by Subba Rao J. in Kochuni’s 
case, AIR 1960 SC 1080 (Para 23) Parlia- 
ment accepted the minority view of 
Das. J. Clause (2) of Article 31 was 
changed. The word "requisition” was in- 
troduced in it in place of the phrase 
"shall be taken possession of”. Clause 
2A was also added. To make the inade- 
quacy of compensation non-justlciable, 
the following was added to clause (2) 

"and no such law shall be called in 
question In any court on the groimd 
that the compensation provided by that 
law is not adequate." 

25. It was felt that the fourth amend- 
ment was not intended to abolish the 
fundamental right conferred by Arti- 
cle 31 (2). If the word “estate” in Arti- 
cle 31-A was widely construed, it would 
include practically the entire land of 
the coxmtry, and the same could be 
taken for a non-public purpose and for 
meagre compensation. That would have 
made Article 31 (2) a dead letter, qua 
land. In Kochuni’s case, AIR 1960 SC 
1080 the Supreme Court considered the 
statement of objects and reasons of the 
fourth Amendment and contained the 
scope of Article 31-A .to It It was held 
that ‘Article 31-A deprives citizens of 
their fundamental rights and such an 
article cannot be extended by interpre- 
tation to overreach the object implicit in 
the article.” It was held that Article 31-A 
would apply only to laws relating to 
agrarian reforms in respect of estates 
held on tenure. Article 31-A would not 
be attracted to a law providing for in- 
stance, partition or devaluation of the 
property, or laws which were purely 
exproprietory without any relation with 
B^anan reforms. The Coiurt took limited 
view of the concept of agrarian reforms, 
so as to exclude ancillary matters like 
development of waste or vacant lani 
The Various States had imdertaken the 
second stage of agrarian reforms by 
enacting laws relating . to Consolidation 
of Holdings and imposing ceiling on land 
holdings. They were being challenged to 
Courts. 

26. In this state of affairs. Parliament 
again intervened by enacting tte Consti- 
tution 17th Amendment Act, 1964 on 
20th June, 1964, The definition of "estate” 
was amended and enlarged so as .to in- 
clude waste or vacant land. The 9th 
Schedule was amended .by adding Inter 
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alia laws relating to imposition of -ceil- 
ing on _ land holdings. Having protected 
the ceiling Acts, Parliament protected 
lands within the ceiling limits of tenure- 
holders. For that, the second proviso was 
added. The explanation was appended to 
the _9th Schedule to make the second 
proviso really effective even against 
obnoxious existing laws. 

27. In AIR 1965 SC 632 the Supreme 
Court held that Article 31-A would ap- 
ply to transfers or alterations of tenure 
where that was dealt with in a legislation, 
the general scheme of which was to pro- 
mote agrarian reforms. The matter again 
came up before the Supreme Court in 
AIR 1965 SC 1017 .where Subba Rao, J. 
spoke for the Court that the position was 
that agrarian reforms included ancillary 
matter like development of vacant and 
waste land, as. indicated by the 17th 
Amendment, but that Article 31-A would 
apply to laws relating to agrarian reforms 
alone. 

28. The position therefore, was that 
Article 31(2) referred generally to acquisi- 
tion and requisition of property, for which 
•the inadequacy of compensation was not 
justiciable. Sub-clause (a) of Clause (1) 
of Article 31-A dealt with laws relatmg 
inter aha, to acquisition and requisition 
of an "estate”, that is to say, of land which 
was held on a tenime and is sought to be 
taken trader a law relating to agrarian 
reforms. Article 31-A protected such laws 
against violations of Articles 14, 19 and 
31. After the 17th. Amendment, its role 
in the scheme of things visibly changed. It 
gave by the 2nd proviso, protection to 
persons also against acquisition of their 
ceiling areas. 

29. It was for the State argued that the 
second proviso was merely a .proviso to 
Artide 31-A. Its violation would make 
Article 31-A inapplicable, and the .law 
would become -vulnerable to an attack 
under Articles 14, .19 and 31. But then if 
a law relating to acquisition of an estate 
satisfied Clause (2) of Article 31, .it would 
be valid. In my opinion this submission 
is not sound. 

30. Article 31-A after the 17th Amend- 
ment, carves out a field of legislation 
from Article 31(2), and is a complete code 
in respect of that field. The field is ac- 
quisition of an 'estate’. On this field 
Article 31-A acts to .the different ways. 
Negatively, it protects laws relatmg to 
that field from an attack trader Articles 
14, 19 and 31. Positively, by the second 
pro-viso it protects persons personally 
cvdtivatms land within their ceiling limits, 
from acquisition without payment. of com- 
pensation at the market rate. This is a 
protection against Article 31(2); because 
under Article 31(2), such land could be 
acquired -without paying compensation at 
the market rate. If Article 31(2) were 


to apply,_ the result would be that 
Parliament will be deemed to give with 
one hand and, at the same time, take it 
away with the other. That \vill be absurd. 

31. The second proviso does not in so 
many words indicate the effect of its con- 
travention. But, the Explanation simul- 
taneously added to the 9th Schedule sug- 
gests that a law contravening the second 
proviso would be void. In my opinion, 
Parliament gave a substantive guarantee 
and conferred a fresh fundamental right 
by the second proviso. It is well known 
that the legislature can enact a positive 
independent provision in the form of a 
proviso, see Ishverlal Thakorelal Almaula 
V. Motibhai Nagjibhai, AIR 1966 SC 459 
(Para 8) and State of Orissa v. DebaM 
Debi, air 1964 Supreme Court 1413 
(Para 21). The submission for the 
State that the Thekedari Abolition 
Act, even though it may -violate the second 
proviso, would nonetheless be valid, if it 
does not infringe Clause (2) of Article 31, 
is in my opinion, not sound. If the 
Thekedari Abolition Act violates the 
second proviso, it would be unconstitu- 
tional then and there. 

32. The question then is whether the 
Thekedari Abolition Act infringes the 
second proviso to Article 31-A. Clause 
(a) of sub-section (1) of this Article deals 
with acquisition of the estate or of 
rights in an estate. It also mentions ex- 
tinguishment or modification of rights in 
an estate. In Ajit Singh v. State of Pun- 
jab, AIR 1967 SC 856 the Supreme 
Court held that if the result in the case 
of extinguishment of rights is the trans- 
ference of all the rights in an estate to 
the State, it would properly fall within 
expression "acquisition by the State of 
an estate”. It ruled that in the case of 
"modification or extinguishment” of 
rights the beneficiary is not the State, 
whereas in "acquisition” either of an 
estate or of rights therein the benefi- 
ciary is the Stete itself. The Supreme 
Court dealt with a case of determination 
of a lease and observed (paragraph 8). 

"For example, suppose the State is the 
landlord of an estate and there is a lease 
of that property, and law pro-vides for 
the extinguishment of leases held in estate. 
In one sense it would be an extinguish- 
ment of the right of a lessee, but it 
would properly fall under the category 
of acquisition by the State because the 
beneficiary of the extinguishment would 
be the State.” 

The Thekedari Abolition Act extinguishes 
the leases granted by the State Govern- 
ment in respect of Government estates. 
The beneficiary of the determination of 
the leases is fte State. Under section 6 
of the Act .the Collector takes over pos- 
session and charge of the land, building 
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etc. Under section 4. clause (g) of 
Act every mortgage, sub-lease or other 
transfer of lease rights are also to be 
determined as if the land included m 
the lease had been "acquired under m 
enactment providing for compui^^ 
acquisition. The Act contemplates pay- 
ment of compensation for the 
tion of the lessees interest. It u ^us 
plain that the determination 
in the instant case founts to 
tion by the State w^hin meaning of Art ' 
cle 31-A. In Ajit Smgh’s case AIR W67 
SC 856 the Supr^e 

that the phrase "acquisition by the State 
S an estate" in the second . pro^so h^ 
the same meani^ it m Jjari 
DTOvision of Article 31-A. The Thek^an 
Abolition Act would be ^ ifJ'sSt^of 
nrovision for acquisition by the htate oi 
£ SS5” within Articls 31-A ns weU as 
the second proviso. 


The land contemplated by the 

isecond proviso cannot be acquired «- 

Icept on payment of compensation at the 

Leaded oom^VhSfed^ri 

Ipetitioner contended t^t the Thekedart 
AboliUon Act dws not really Pav any 
mmoensation, the provisions thereiore 
SSg^ dlusory. The learned coimsel ap- 
nearing for the State contested this, but 
.Sowever admitted that the Art does not 
seek to provide compensation at me 
market rate but, belore the second 
can apply, two oondiUons have to CO- 
exist. The land must be within the ceil 
l^linSt appUcable m the lessee and 
secondly that land must be under perso- 
*nal cultivation. 

M. In this State U. P. ImporiUon of 
Ceiling on Land Holdings Act, 1900 
"Srce on January 3. 1961-^ 
ed to the whole of Uttar Pradesh. It 
came into force at once m the whole of 
the State except in the areas mention^ 
in section 2. where it would come 
force from such date as 
The portion of Tarai and Bhabar sulv 
Division where no intermediary is 

exempt from section 2. In stkH portions 
of the Tarai andBhabar Sub-Ihvision the 
Art came into force on 3rd "fuuanr. 
1961 In any event, proceedings under trut 
Act have been taken in respect of the 
land given to the petitioners by the Goy- 
emmOTt under the lease dated i2th 
bruarv. 1951. The Prescribed Authonty 
by its order dated 29-9-1962 held that 
the lease shows that the total area leased 
out in both the villages was 1188.82 acres. 
After exempting the orchards, groves rtc. 
which are exempted under the Criling 
Act, 348.82 acres were left, to which the 
provisions of ceiling would apply. Under 
the Art the petitioners would be entitled 
to 368 acres as their ceiling areas. Thus 
the entire land covered by the lease was 
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vdthin the ceiling limits and no land was 
held to be surplus with the petitioner. 

3S. For the respondents it was urged 
that the U. P. Imposition of Ceiling on 
Land Holdings Act will not apply to land 
covered by leases made by the Govern- 
ment under the Government Grants Act, 
1895, Under Sections 2 and 3 of that AA 
the Transfer of Property Art or the 
U. P, Tenancy Act were not applicable 
to lands which are the subject ^ 
grant or transfer under that Act. The 
Government Grants fU. P. Amendment) 
Act, 1959 repealed and re-enacted Ss. 2 
and 3 of the Government Grants Act, 
1895. After the amendment nothing con- 
tained in the Transfer of Property A^ 
1882. the Uttar Pradesh Zamindari Aboli- 
tion and Land Reforms Act, 1950. the 
Uttar Pradesh Urban Areas Zamindaii 
Abolition and Land Reforms Art 1956, 
the Jaunsar-Bawar Zamindari Abolition 
and Land Reforms Art. 1956, the U. P. 
Tenancy Act. 1939 or any other law for 
the time being in force, shall apply or 
be deemed to have ever applied to any 
grant or transfer of land or of any 
interest therein made by the government 
In favour of any person. Under section 3 
^e grant or transfer was to take effect 
according to its tenor notwithstanding 
these laws or any decree or any direction 
of the court of law, 


36. Alter the passing of this amend- 
ing Act. it was felt that section 2 as 
amended was likely to affect the opera- 
tion of the law for imposition of ceil- 
ing on land holding that might be 
made in future. It was also apprehen- 
ded that the language of Section 2 may 
undo the vesting of estates of Govern- 
ment grantees under Sec. 4 of the U. P. 
Zamindari Abolition Land Reforms Act, 
1950. With a view to remove these misgiv- 
ings the Government Grants Act, 1895 was 
amended again. by the Government 
Grants fU. P, Amendment) Act, 1960. 
Sections 2 and 3 of the Act were again 
substituted and were deemed always to 
have been substituted. So substituted sec- 
tion 2 provided that nothing contained 
in the U. P. Tenancy Act. 1939, or the 
Agra Tenancy Act, 1926, shall affect or 
be deemed to have ever affected any 
rights, created, conferred or granted by 
leases ofl^dmade by the Government in 
favour of any person. Section 3 of the 
1960 Amendment Act repealed the Amend- 
ing Act 9 of 1959 with effect from the date 
of its enforcement The 1959 Art was 
deemed to have been so repealed as if 
it has no force or effect at any tune 
whatsoever. The position was as If the 
1959 Act had never been enacted. 

Sub-section (3) of section 2 after Its 
amendment in 1960 was as follows: 

"(3) Certain leases made by or on 
halt of the Government to take 0“®®* 
according to their tenor— All provisions 
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restrictions, conditions and limitations 
contained in any such creation, confer- 
ment or grant referred in section 2, shall 
be valid and take effect according to 
their tenor any decree or direction of a 
court of law or any rule of law, statute 
or enactment of the Legislature to the 
contrary notwithstanding: 

Provided that nothing in this section 
shall prevent, or be deemed ever to 
have prevented, the effect of any enact- 
ment relating to the acquisition of pro- 
perty, land reforms or the imposition of 
ceiling on agricultural land.” 

So, a lease made by the Goverrment imder 
the Government Grants Act ' was made 
subservient to the effect of any enact- 
ment relating to land reforms or the im- 
position of ceiling on agricultural land. 
It is, therefore, not correct that the law 
relating to the imposition of ceiling w^ 
not to apply to the lands of the peti- 
tioners leased out to them under the 
Government Grants Act. Consequently, 
the effect of the second proviso of Arti- 
cle 31-A of the Constitution cannot be 
avoided on this ground. 

37. Under clause (b) of section 4 of 

the Thekedari Abolition Act, a maximum 
of 30 acres of such portions of the 
leased land as have been brought by the 
lessee under his personal cultivation are 
left with him and the lessee becomes the 
hereditary tenant of such land. It is obvi- 
ous that this provision is not correlat- 
ed to the ceiling limit of the lessee. No 
amendment was introduced in it after the 
coming into force of the Ceiling Act m 
1961. It still provides for a maximum of 
30 acres only. Under the Imposition of 
Ceiling on Land Holdings Act, the mini- 
mum ceiling area of a tenure-holder is 
40 acres of fair quality land (vide sec- 
tion 4 (2) (al of the Act). Under clause 
(b) of section 4 (2) if the tenure-holder 
has a family having more than five mem- 
bers, the ceiling area shall be 40 acres 
together with 8 acres of fair quality of 
land for every additional member of the 
family, subject to the maximum of 24 
such acres. Thus the ceiling area vanes 
between 40 and 64 acres for every 
tenure-holder. 

38. Moreover, the provision in S. 4 
(b) of the Act for leasing up to 30 acres 
in the shape of a hereditary tenancy 
really does not go to feed the 2nd pro- 
viso. Under the Act, the lease as a whole 
is extinguished and the entire land in- 
cluding that under personal cultivation is 
acquired. The conferring of hereditary 
tenancy rights for a part of the acquir- 
ed land has not been suggested to be 
providing for compensation at the mar- 
ket rate. The hereditary tenancy was not 
suggested to be of the same value as the 
rights under the original lease. It _ is 
thus clear that the Thekedari Ahohtion 
Act seeks also to acquire land under 


personal cultivation and within the ceil- 
ing limit of the lessees, without provid- 
ing for payment of compensation at the 
market rate. 

39. Is the Act severable? Could its 
application or enforcement be restricted 
to valid part only; viz. the part of leased 
lands which are not within the ceiling 
limit? I think not. The principles of 
severability were summarised by Ven- 
katarama Aiyer J. in the leading case of 
AIR 1957 SC 628 thus: 

"1. In determining whether the valid 
parts of a statute are separable from the 
invalid parts thereof, it is the intention 
of the legislature that is the determining 
factor. The test to be supplied is whe- 
ther the legislature would have enacted 
the valid part if it had known that the 
rest of the statute was invalid. Vide 
Corpus Juris Secundum, Vol. 82, p. 1565 
Sutherland on Statutory Construction, 
Vol. 2. pp. 176-177. 

2. If the valid and invalid provisions 
are so inextricably mixed up that they 
cannot be separated from one another, 
then the invalidity of a portion must 
result in the invalidity of the Act in its 
entirety. On the other hand, if they are 
so distinct and separate that after strik- 
ing out what is invalid, what remains is 
in itself a complete code independent of 
the rest, then it will be upheld notwith- 
standing that the rest has become un- 
enforceable. Vide Cooley’s Constitutional 
Limitations, Vol. 1, at pp. 360-361; Craw- 
ford on Statutory Construction, pages 
217-218. 


3. Even when the provisions which are 
valid are distinct and separate from those 
which are invalid, if they all form part 
of a single scheme which is intended to 
be operative as a whole then also the in- 
validity of a part will result in the fail- 
ure of the whole. Vide Crawford on 
Statutory Construction, pp. 218-219. 

4. Likewise, when the valid and in- 
valid parts of a statute are independent 
and do not form part of a scheme but 
what is left after omitting the invalid 
portion is so thin and truncated as to be 
in substance different from what it was 
when it emerged out of the legislature, 
then also it \^1 be rejected in its en- 
tirety. 

5. The separability of the valid and 
invalid provisions of a statute does not 
depend on whether the law is enacted in 
the same section or different sections 
(vide Cooley’s Constitutional Limitations, 
Vol. 1 pp. 361-362): it is not the form, 
but the substance of the matter that 
is material, and that has to be ascertam- 
ed on an examination of the Act as a 
whole and of the setting of the relevant 


Drovisions therein. 

6. If after the invalid portion is ^- 
punged from the statute what remaii^ 
::annot be enforced ivithout makin g 
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alterations and modifications 
then the whole of it must be stru^ 
down as void, as othe^se it 
amount to judicial legislation Vide 
Sutherland on Statutory Construction, 
Voh 2. p. 194. 

7. In determining the 
on the question of separability, it wU 
be legitimate to take into account the 
history of the legislation, its object. ^ 
title and the preamble to it. Vide Suthe^ 
land on Statutory Constmction. VoL 2. 
pp. 177-178.” 

The Act makes a single scheme whi^ Is 
intended to be operative as a whol& 
Then, it cannot be predicated that the 
legislature would have passed this Act, 
if it had considered that lands under per- 
£nal Stlvalion and wiMn toit 

cannot be acquired under \be 
provisions for compensation. If the Art Is 
held inapplicable to such Hnti^ the resiut 
vJll be that the lease 
force and the thekedar or the_ lessee 
would continue his old rights, m mch 
lands It cannot be said that the legis- 
lature would have aCTeed to ® 
determination of the lease, as that would 
not have fulfilled the PUHWse of intr^ 
ducing land reforms In of those 

parts ^of the land fw wWch the lewe 
remained In force. The Art. in my opi- 
nion, Is not severable. 

40. The Act violates the second pro- 
viso to Article 31-A. -^t prowo «me 
into force on 20th June 19^ WUh 
effect from that date, the 
Abolition Art became void md inoi:«ra- 
Uve. The State Government hence had no 
power to determine the | 

lease after 20th June. 19M. under toat 
Act The impugned notification dated 30tn 
June, 1966. does not have the force of law 
and is voii 

41. The last submission raised on betelf 
of the petitioners was that the Thefcedan 
Abolition Act does not profess to pay 
what may be called compensation at all. 
The compensation for the determined lease 
was nothing but illusory. The, Act con- 
sequently infringed Article 31 (2) of me 
Constitution. The short answer is that 
the Act being covered by Article 31-A, is 
completely protected by Article 31-A from 
being affected by Article 14. 19 or 31. 

42. In the result, the petitions succeed 
and axe allowed. The U, P. Government 
Estates Thekedari Abolition Art No. 1 of 
1959 is declared to have become unccoisti- 
tutional and void with effect from 20-6- 
1964. The impugned notification dated 
30th June. 1966 issued by the State Gov- 
ernment determining the petitioners’ lease 
and also the notice issued by the Deputy 
Commissioner, Naini Tal are quaked. The 
petitioners will be entitled to their costs 
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which are assessed at Rs. 500/- in each 


case, 

RGD 


Petitions allowed. 
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Virendra Swamp, Petitioner v. Presi- 
dent of India and others, Opposite 
Pa^es, 

Writ Petn- No, 463 of 1968, D/- 24-5- 
1068. 

(A) Constilotion of India, Art. 183(a) — 
Scope — Representation of the People 
Art (1951). Ss. 74, 67A. 157 — Notifica- 
tion under S. 74 — Effect of — Object of 
S. 67A — Commencement of term -- 
Deputy Chairman of legislative Couiku 
ceasing to be member by virtue of his 
election in 1962 and again becomi^ng 
member by virtue of bis election in 196o 
— Nolionally there was a break in the 
eye of law. 

A was elected as member of U. P. 
Legislative Council for 6 years on 6-5- 
1962 from Graduates Constituency. On 
6-2-1965 he was elected Deputy Chair- 
man of Council. Fresh election was held 
to elect member of Council from same 
constituency on 21-4-1968. Counting of 
votes took place on 22-4-1968. A who wm 
also a candidate was declared elected. 
Election of A was notified under S. 74 
of Representation of the People Act 6-5- 
1968. Governor of U. P. directed Secre- 
tary of Council to announce that B was 
to function as Deputy Chairman from 
6-5-1988. This order of Governor was 
diallenged by A in petition under Art 
226 of Constitution. 

Held that it was for the purposes of 
notification under S. 74 of the Represen- 
tation of the People Art that A would be 
treated to have been elected as a member 
on 22-4-1968. Before commencement^ of 
the new term the process of election 
rhould be completed and that was why 
S. 67A had to be enacted. S. 67A did not 
confer on a person elected any rights to 
the office of the member unless and untU 
his election was notified and unless and 
until the term for which he was elected 
commenced. Under S. 157 of Represen- 
tation of the People Act the persons elected 
to it became members only on the date 
of the commencement of their term and 
ceased to be members on the date on 
which their term expired. If they were 
re-elected, then their fresh .term started 
from the date on which the notification 
was issued. Thus A ceased to be a mOT- 
ber by virtue of his election in 1962 but 
again became a member by virtue of his 
election in 1968. It could not therefore 

1L/IL/E28/68 
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be said that he did not cease to be a 
member on the completion of his 1962 
term. Notionally there was a break in 
the eye of law. Article 183(a) dealt with 
the consequences that would ensue in 
the existing term of a member and had 
no relation with the succeeding term. 
(1914) 2 Ch. 376 and (1879) 4 QBD 230, 
Not appld. (Paras 10, 12. 13, 14, 17, 23) 

(B) Civil P. C. (1908), Pre. — Interpre- 

tation of Statutes — ^Meaning of words — 
Same wor^ used in two difEerent provi- 
sions in same Act — Words must be given 
same meaning in both provisions. AIR 
1952 SC 369, Rel. on. (Para 20) 

(C) Civil P. C. (1908), Pre. — Interpre- 
tation of Statutes — Constitutional law 

— Marginal note in Constitution is part of 

Constitution and furnishes clue to mean- 
ing and purpose of Article — AIR 1955 
SC 661, Rel. on. (Para 21) 

(D) Civil P. C. (1908), Pre. — Interpre- 
tation of Statutes — Constitutional law 

— Rule of construction. 

While interpreting a democratic Con- 
stitution any interpretation which may 
result in a person perpetuity continuing 
in an elected office in spite of his term 
coming to an end must be repelled.^ Such 
an interpretation will be a negation of 
democracy and would result in elected 
ofiScers of a Legislature becoming life 
tenure-holders. (Para 24) 

Cases Referred: Chronological Paras 
(1955) AIR 1955 SC 661 (V 42) = 

1955-2 SCR 603, Bengal Immunity 
Co. Ltd. v. State of Bihar 21 

(1952) AIR 1952 SC 369 (V 39) = 

1953 SCR 1, Aswini Kumar Ghose 
v. Arabinda Bose 20 

(1914) 2 Ch 376=83 LJCh 850, 

English V. Cliff 

(1879) 4 QBD 230=48 LJMC 95, 
Tomlinson v. Bullock 15 

Sudhir Shanker, K. K. Narain, Deven- 
dra Swarup and Shailendra Swarup, for 
Petitioner. 

JAGDISH SAHAI, J. Shri Viren- 
dra Swarup (hereinafter referred to as 
the petitioner) has approached this Court 
tmder Article 226 of the Constitution of 
India and has prayed for the issue "of an 
order, direction or writ in the nature of 
certiorari” to quash the order contained 
in letter dated 13-5-1968 (annexure 2) 
and for "an order, direction or writ in 
the nature of mandamus directing the res- 
pondents not to implement or give effect 
to the aforesaid order”. There is also the 
prayer for a writ of mandamus directog 
the respondents nos. 1 and 2 not to with- 
hold tlie amenities and emoluments of the 
petitioner as Deputy Chairman of the 
Legislative Council so long as he con- 
tinues to be the member of the Council. 
In addition there is the usual prayer for 
the issue of any other: writ or direction 
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as this Court may in the circumstances of 
tne case deem it iit and proper to issue* 

_ 2. The respondent no. 1 is the Pre- 
siaent of India, the respondent no. 2, 
tne Governor of U. P., the respondent 
no. 3, the State of U. P. and the respon- 
dent no. 4, Sri Darbari Lai Sharma. 

3. The petitioner was elected as mem- 
ber of the U. P. Legislative Coimcil (here- 
inafter referred to as the Council) for 
SIX years on 6th of May, 1962 from the 
Graduates Constituency. On 16th of 
February, 1965, he was elected the 
Deputy Chairman of the Council. On the 
completion of six years, a fresh election 
was held to elect a member to the Coun- 
cil from the same constituency on 21st 
April, 1968. The counting of votes took 
place on 22-4-1968 and the petitioner who 
was a candidate was declared elected 
having secured the largest number of 
votes. The notification notif 3 dng the elec- 
tion of the petitioner issued under Sec- 
tion 74 of the Representation of the Peo- 
ple Act was made on 6th of May, 1968. 

4. According to the petitioner, the 
Governor of U. P. directed Sri Parmat- 
ma Saran Pachaury, Secretary of the 
Council to announce that Sri Darbari 
Lai Sharma was to function as the 
Deputy Chairman also from 6th of May 
1968. Thereupon Sri Pachauri issued 
letters to the members of the Council on 
13th of May, 1968. The letter reads: 

"Mujhe apko yeh soochit karne ka 
adesh hua hai M Sri Rajyapal ne Bharat 
Ka Sambidhan ke anuchchhed 184 ke 
khand (1) dwara prapta adhikaron ka 
prayog karte hue Sri Darbari Lai Sharma 
sadasya, Vidhan . Parishad ko dinank 6 
May, 1968 se Vidhan Parishad ke 'Sabha- 
pati’ pad ke kartavyon ko palan karne ke 
lie niyukta kia hai.” (Underlined ('here 
into ' ’) by us). 

It is said that the word Sabhapati has 
been wrongly written for Up-Sabhapati 
in this letter. Our original impression 
was that in a hurry this letter though 
relating to the appointment of Sri Dar- 
bari Lai Sharma as Chairman of the 
Council has wrongly been filed in this 
case. We thought that the petitioner must 
have received in his capacity as a mem- 
ber the letter appointing Sri Darbari Lai 
Sharma as Chairman and the one autho- 
rising him to perform the functions of 
the Deputy Chairman and inadvertently 
the wrong letter was filed. However, in 
view of what we have been told at the 
Bar we proceed on the assumption that -in 
this letter the word Sabhapati has been 
wrongly written for Up-SabhapatL 

5. The petitioner’s contention is that 
he never ceased to be a member of the 
Council and between the expiry of hL 
term commencing in 1962 and the start 
of his fresh term in 1968 there was no 
interval with the result that he never 
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present case according to the petitionCT’s 
averment is 22nd of ApriL 1968, and for 
that reason he never ceased to be a 
member. 

9. It Is the petitioner’s ovm case t^t 
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ceased to be a 

Placing reliance upon Article 183 of ine 
Constitution of In^a. it was strenuously 
contended by Mr. Jagdish Swamp learn- 
ed counsel for the petitioner, tlwt the 
petitioner continues to be the Deputy 
Chairman of the Council inasmuch as he 
never ceased to be a member. It is mb- 
mitted that the office being full the Gov- 
ernor had no jurisdiction to direct the 
Secretary of the Council to announce 
that Sri Darbari Lai Sharma was to 
function as Deputy Chairman in ms capa- 
city as a member of the CoimciL 
6. Article 183 so far as relevant for our 

purposes reads: _ , 

•'A member holding office 
or Deputy Chairman of a Legislative 

'^(“IhaU vacate hla office if he ceaaed 
to be a member of the Council, 

M^ Jagdish Swamp contends that ^ 
tween the expiry of the petitioner s 
term and the begmning of his 19®®. 
there has been no lapse of time and the 
continuity in his 
broken. Learned counsel 
use of the words ' if he 
contradistinguishing them trorn when he 
SasM” contends that the 
the Constituent Assembly was to 
the Chairman or the Deputy 
to continue if he is re-elected for the 
next succeeding term. 

7. There is a similar provision with 
regard to the Speaker and the D^uty 


the term of his office by virtue of his 
election In 1962 was to expire on the 
midnight of 5th of May, 1968.” (Vide hb 
writ petition). 

10. If the petitioner's argument that 
he became a member again on 22nd of 
ApriL 1968. be taken as correct, it would 
lead to the unacceptable conclusion that 
the petitioner again became a member of 
the Council for the fresh term on the 
22nd of April, 1968, L e, 13 days before 
the term of his office as a member by 
virtue of his election in 1962 came to an 
end. If some one else were elected instead 
of him, according to this argument there 
would be two members for thirteen days 
from the same constituency — a conclu- 
tion which is impossible of acceptance. 

Very clearly, the submission is not cor- 
rect. The provisions of Section 67A occur 
In the Representation of the People Act 
which has been enacted "to provide for 
the conduct of elections . . . .the qualifi- 
cations and disqualifications for member- 
ship the corrupt practices and 

other offences at or in connection with 
such election . . . As is well known, 
the process of election is a long one. It 
starts on the day when nominations are 
made. After nominations, there Is scru- 
tiny of the nomination papers. There- 
after the election is held. After that 
votes are counted and the result of the 


re«aru lu me - kplnir voles are counxea ana me resuii oi ma 

Speaker of an Assembly, the election declared. Thereafter the result 

1-70 tKe relevant part oi wmen _ . . 


Article 179 the relevant part 

^^“A member holding office as Speaker 
or Deputy Speaker of an Assembly — 

(a) shall vacate his office if he ceases to 
be a member of the assembly; 

Both the provisions use the same words 
L e. "If he ceases to be a member ana 
the expresaons must have the same 
meaning in the hvo provisions ^ toe 
provisions fall in toe same act and deal 
with similar matters. 

8. The learned counsel next places re- 
liance upon section 67A of the Represen- 
tation of the People Act which reads: 

"Date of election of candidate. — For 
the purposes of this Act, the date on 
which a candidate is declared by toe 
returning officer under the provisions of 
section 53 or section 66, to be elected to 
a House of Parliament or of the Legis- 
lature of a State shall be toe date of elec- 
tion of that candidate,” 

The argument is that by virtue of the 
provisions of section 67A of the Represen- 
tation of the People Act. the petition 
became a member of the Legislative 
Count^i on the date when the result of 
his Section, was announced which in the 


of the election is notified in the Govern- 
ment Gazette. It is for the purposes of 
notification under Section 74 of the Re- 
presentation of the People Act that the 
petitioner would be treated to have been 
elected as a member on 22nd of ApriL 1968. 
Obviously, before the new term starts, 
the process of election should be com- 
plete and that is why section 67A had 
to be enacted. In our judgment, section 
67A does not confer on a person elected 
any rights to the office of the mernbCT 
unless and until his election is notified 
and unless and imtil the term for which 
he is elected commences, 

11. Section 157 of the Representation 
of the People Act is headed as "Com- 
mencement of the term of office of mem- 
bers of the ' Liegislative Councils”. I* 
reads: 

"(1) Tlie term of office of a member of 
the Legislative Council of a State whe^ 
name is required to be notified m tha 
Official Gazette imder section 74 shau 
begin on the date of such notification. 

(2) The term of office of a member rf 
the Legislative Council of a State wh^a 
name is not required to be notified 
section 74 shall begin on the date of pun- 
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lication in the Official Gazette of the de- 
claration containing the name of such 
person as elected imder section 67 or of 
the notification issued under sub-clause 
(e) of clause (3) of article 171, announcing 
the nomination of such person to the 
Coimcil, as the case may ba" 

It is clear from this provision that a 
member of a council is elected for a term 
and that the term begins on the date on 
■which the notification is issued. 

12. The Council may be a contin'uing 
body in the sense that it is never dissolv- 
ed but the persons elected to it become 
members only on the date of the com- 
mencement of their term and cease to be 
members on the date on which their 
term expires. If they are re-elected, 
then their fresh term starts from the 
date on which the notification is issued. 

13. The notification in respect of the 
petitioner’s election in 1968 was issued 
on _6th of May, 1968 as the folio-wing 
recital in it would sho-w: 

''In pursuance of the pro-vision of clause 
(3) of Article 348 of the Constitution, the 


Name of constituency 
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Go-vemor is pleased to order the pub- 
lication of the foUo-wing, English transia- 
non of notification no. E-7521/XVII-A-91- 
68, dated May 6, 1968.” 

The notification reads; 

''Whereas elections have been held in 
pursuance of the notification issued under 
section 16 of the Eepresentation of the 
People Act, 1951 (43 of 1951) for the pur- 
pose of filling the seats of the members 
of the Uttar Pradesh Legislative Coun- 
cil rating on the 5th May, 1968, on the 
expiration of their term: 

_ Now, therefore, in pursuance of sec- 
tion 74 of the said Act, the names of the 
members elected by -the various council 
constituencies and by the members of 
the U. P. Legislative Assembly at the 
said elections, and of the members nomi- 
nated to the said Council by the Gover- 
nor_ under sub-clause (e) of Clause (3) of 
Article 171 of the Constitution, are here- 
by notified for general information, 

1. Members elected by the Council 
Constituencies. 


Name of member 
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3. Kanpur-Cum-Jhansi Graduates’ 
Constituency 


From the aforesaid notification it is 
clearly established that the petitioner’s 
term starting in 1962 expired on the 5th 
May, 1968 and the term consequent to 
his election in 1968 started on 6th of May, 
1968. Consequently, the petitioner ceased 
to be a member by -virtue of his election 
in 1962 and again became a member by 
j-virtue of his election in 1968. 

14. For practical puiTwses there might 
not have been a break in the continuity 
of his membership but notionally and 
legally there was such a break though 
it might have been for' a flash of a 
second. 

15. Mr. Jagdish Swarup contends that 
between the end of 5th of May. 1968 at 
midnight and the beginning of 6th of May 
1968 at midnight there was no interval of 
■time -with the result that the petitioner 
never ceased to be a member of the 
Coimcil. He has placed reliance upon the 
following two cases in support of his con- 
tention. — 

1. English v. Cliff, (1914) 2 Ch, 376 at 
p. 381. 

2. Tomlinson v. Bullock, (1878) 4 QBD 
230 at p. 232. 

In our opinion, these cases cannot be 
of help for interpreting the language of 
Article 183 of the Constitution of India. 
Those decisions are in respect of different 
statutes. Those cases do not deal -with 
elections. 

16. The first case was one of trust and 
the question that was raised in that case 


Sii Virendra Swarup. 


related to the construction of a settlement 
Warrington J. observed as follo-ws; 

_ "... . .The trust in the present case 
IS to arise at the expiration of the term 
of twentyone years, and if looked at 
from one point of view that trust, arises 
coincidently with the last moment of the 
term, although, if looked at from another 
point of view, it may be said to arise at 
some infinitesimally small fraction of 
time after the last moment of the term. 
In my opinion, however, the only sensible 
view to be taken of such a limitation is 
that the term determines and the trust 
arises at the very same moment of time, 
and if looked at in that way, it is im- 
possible to say that the trust arises at a 
later period than tliat allowed by law . . 


The observations extracted above 
clearly show that in such cases there is 
no uniform rule and two -views are pos- 
sible: (obviously depending upon the 
terms of the Statutes) one that the next 
term starts coincidently with the last 
moment of the last term and the other 
being that it starts after some infinitesi- 
mally small fraction of time after the 
last moment of the last term. 

17. The second case deals -with the 
question as to on what date an Act -will 
be deemed to have come into force. Lush 
J. observed; 

The only point of time which this Act 
makes material is the day on which the 
royal assent was given. It thus recog- 
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nizes the well known maxim that the law 
takes no notice of the fractions of a day, 
and except where there are conflicting 
rights between subject and subject, for 
the determination of which it is neces- 
sary to ascertain the actual priority, 
such is the universal rule — an Art 
which comes into operation on a given 
day becomes law as soon as the day 
commences.” 

It would be noticed that the rule enun- 
ciated In the above extract does not ex- 
tend to a case of conflicting rights be- 
tween subject and subject. Inasmuch as 
in the present case another person could 
be elected in place of the petitioner, the 
conflict between his rights and that of the 
petitioner can be clearly visualised. This 
case, therefore, does not support Mr. Jag- 
dish Swaroop. In any case it is clearly 
distinguishable, as la the first case. 

18. Adnuttedly. the petitioner was 
elected in 1962 for a period of six years 
and according to his own case as set up 
in his petition the period of his first 
term came to an end on the midnight of 
5th of May, 1968. It is also dear that his 
present term started on 6th of May. 1968, 
i. e. the date on which the notification 
was Issued. At present, he is a member 
of the Council not by virtue of his elec- 
tion in 1962 but by virtue of his election 
In 1968 and on account of the notification 
issued on 6th of May, 1968. The conse- 
quences of his election in 1962 came to 
an end. He Is a member now as a conse- 
quence of 3 fresh election in 1968. Conse- 
quently, we are of the opinion that he 
ceased to be a member by virtue of his 
election in 1962 but again became a mem- 
ber by virtue of his election in 1968. It 
cannot therefore be said that he did not 
cease to be a member on the completion 
of his 1962 term. As said earlier, the gap 
of time between the dose of the 1962 
term anfi tiie Start oi term may t>e 
only a flash of a second, but in the eye 
of law and notionally there was a bre^ 
and clearly, for a flash of a second, the 
petitioner ceased to be a member. 

19, We have already pointed out that 
the language of Article 179(a) of the Con- 
stitution is the same as the language of 
Article 183Ca). Both the provisions use the 
words "if he ceases to be a member,” 

20. There cannot be any manner ol 
doubt that in the case of the Speyer or 
the Deputy Speaker of an Assembly no 
sooner his term is over he woidd cease 
to be a member even though he tnfght 
have been elected for the next term 
even during the continuance of the exist- 
ing term. If the Speaker or the Deputy 
Speaker cease to be members in spite of 
their re-election in the next succeeding 
term, we see no reason why the Chain- 
man or the Deputy Chairman do not so 
cease to be members. The Constituent 


Assembly in its wisdom has used the same 
expression in the two Articles, even 
though it knew that a Legislative Assem- 
bly would dissolve and a Council would 
not. It is a settled rule of interpretation 
ol statutes that when the same 
words are used in two different 
provisions of the same Act and 
the two provisions deal with similar 
matters then the words must he given 
the same meaning in both the provisions; 
Aswini Kumar Ghose v. Arabinda Bose, 
AIR 1952 SC 369. 

21. In our opinion, the expression 

"when he ceases to be a member” mean 
"when he ceases to be a member either fay 
virtue of the closxure of his term, or 
becai 2 S& of his resignation or removal 
from office in the same term”. We find 
some support for this view from the 
marginal note to Article 183 which is 
"Vacation and resignation of, and removal 
from, the offices of Chairman and Deputy 
Chairman”. It is settled law that a margi- 
nal note in the Constitution is a part of 
the Constitution and furnishes some clue] 
to the meaning and piupose of the Artide: 
Bengal Immunity Co. Ltd. v. State of 
Bihar, AIR 1955 SC 661. ' 

22. Articles 178 to 187 are headed as 
"Officers of the State Legislature” and 
find place in Part VI of the Constitution. 
An analysis of this part of the Constitu- 
tion shows that parallel provisions have 
been made for the Speaker and the 
Deputy Speaker of an Assembly and the 
Ch^rman and the Deputy Chairman of 
a CounciL Article 178 provides for elec- 
tion by an Assembly of its Speaker and 
Deputy Speaker. For the Coxmcil, its 
counterpart is Artide 182 which provides - 
for the election by a Council of the 
Chairman and the Deputy Chairman. 

23. Artide 179 deals with the vaca- 
tion and resignation of, and removal from, 
the offices of the Speaker and Deputy 
Speaker, For'a Council, its counterpart is 
Artide 183 which deals with the vaca- 
tion and resignation of, and removal from, 
the offices of Chairman and Deputy 
Chairman. Article 180 deals with the 
power of the Deputy Speaker or other 
person to perform the duties of the office 
oL or to act as, Speaker. Its counterpart 
lor purposes of a Coimcil is Article 184 
whidi deals with the power of the Deputy 
Chairman or other person to perform the 
duties of the office of, or to act as. Chair- 
man. Art 181 provides that the Speaker 
or the Deputy Speaker shall not preside 
while a resolution for his removd from 
office is under consideration. Its coxmter- 
part for the Council is Artide 185 which 
provides that the Chairman or the Deputy 
Chairman shall not preside while a reso- 
lution for his removal from office Is 
under consideration. Artide 186 provides 
for salaries and allowances of the Speakw 
and Deputy Speaker of an Assembly and 
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the Chairman and Deputy Chairman of 
a Coimcil, and Article 187 deals with tlie 
secretariat of State Legislature. The 
various provisions enumerated above 
clearly show that for all pmrposes the 
Chairman and the Deputy Chairman of 
a Council have been equated with the 
Speaker and the Deputy Speaker of an 
Assembly. Clearly the scheme of the Con- 
stitution is to have similar provisions in 
respect of the two sets i. e. the Speaker 
and Deputy Speaker one set and the 
Chairman and the Deputy Chairman the 
other set. That being tbe position, and in- 
asmuch as a Speaker or a Deputy Speaker 
admittedly ceases to be a Speaker or a 
Deputy Speaker on the closure of his 
term even though re-elected for the next 
succeeding election, it must be held that 
a Chairman and a Deputy Chairman also 
so cease to hold his office. In our opmion. 
Article 183(a) deals with the consequences 
that will ensue in the eristing term of a 
member and has no relation with the suc- 
ceeding term. 


24. Properly analysed, the argumeirf 
of Mr. Jagdish Swarup is that inasmu^ 
as the petitioner has got re-elected, he 
continues to be the Deputy Chairman 
to-day and would continue to be so for 
the next six years, i. e„ imtU the end 
of his present term and in case he is re- 
elected, again he would contmue so 

as he succeeds in getting re-elected, with- 
out there being a fresh election for that 
office. In our judgment that never coffid 
be the intention of the Constituent 
sembly. While interpreting a democratic 
Constitution any interpretation whi^may 
result in a person perpetually contmuing 
in an elected office in spite of his teim 
coming to an end must be repelled. Such 
an , interpretation will be a 
democracy and would resffit m_ 
officers of a Legislature beconung life 
tenure-holders. 

25. Inasmuch as we are satisfied ttot 
there is no substance in the merits of tne 
case, we have not examined 

whether in the instant wnt peUtion the 
order of the Governor can be challenged 
or whether the President or the Governor 
can be made a party to these proceedmgs. 

26. The petition is dismissed. ^ 

SSG/D.V.C. Petition dismissed. 
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(A) Penal Code (1860), S. 300, Excep- 
tion 1 — Murder — Grave and sudden 
provocation — What amounts to — Bur- 
den of proof — Evidence Act (1872), 
S. 105, 

Where a person causes the death of 
another person it is for him to show that 
his act was removed from the category 
of murder by one of the exceptions to the 
section. The provocation must be such as 
win upset not merely a hasty, hot-tem- 
pered and hyper-sensitive person but 
would upset also a person of ordinary 
sense and cahnness. The law does not take 
into account abnormal creatures reacting 
abnormally in given situations. The law 
contemplates the acting of normal beings 
in given situations and the protection 
that is_ offered by the Exception is the 
protection for normal beings reacting nor- 
mally in a given set of circumstances. A 
Court has to consider whether a reason- 
able person placed in the same position 
as the accused was, would have reacted 
under that provocation in the manner in 
which the accused did. Where the provo- 
cation is sought by the accused it cannot 
furnish any defence against the charge 
of murder. (Para 11) 

On the facts of the case it was held 
that the provocation was provided from 
the side of the accused himself and hence 
he could not claim any benefit under Ex- 
ception 1 to S. 300. (Para 11) 

(B) Penal Code (1860), S, 302 — Mur- 

der — Sentence — - Accused himself found 
responsible for giving provocation — He 
chased the woman, threw her on ground 
showered l^fe blows on vital parts of 
body and virtually butchered to death on 
spot — Crime being committed in a most 
inhuman and brutal manner, death penal- 
ty awarded to accused, held was fully 
deserved — Accused could not claim any 
lenient consideration. (Para 12) 


(C) Criminal P. C. (1898), S. 342 — 
Murder — Bad character of accused not a 
fact in issue in case — Sessions Judge held 
not justified in questioning accused to find 
out antecedents of his past life — He 
could examine him only about' the 
evidence proposed to be used against him 
— In criminal proceedings, fact that 
accused has a bad character is irrelevant 
unless evidence is given that he has a 
good character — Evidence Act (1872), 
S. 54. (Para 13) 

J. N. MIsra, for Applicant; K. N, 
Kapoor, for the State. 

R, CHANDRA, J. This is a Jail 
appeal by Shyama Charan (40), resident 
of village Malhpur Kaurha, Police St^ 
tion Kant, district Shahj^anpur, agau^ 
“his conviction under section 302t L 
by the Sessions Judge, Ha:rfoi. He _nas 
been awarded death pen^ty. The Sessions 
Judge has also made the 
for confirmation of the death sentence 


62 AH. 

Since this was a capital sentence case, 
and the appellant could not afford to en- 
Sge a counsel, Shri J. N. Misra was ^ 
pointed amicus curiae to 
We have heard Shn Misra for the 
peflant and the Assistant Government 
Advocate for the State. 

2. Shyama Charan appellant is 
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upon the assailant took to his heels. He 
was chased, overpowered and ar^ea. 
He was also dispossessed of the knife ana 
was taken to the chabutra. The victim 
succumbed to her injuries on the 
3. Mahesh Pal and his cousin Om Pal 
went to the police station where the for- 
mer lodged the report Ext. Ka-1 at 6.dU 
9 Shvama Charan appellant is a p (Xhe distance of the police station 
Sadhu He probably belongs to the sert the scene of occurrence was about 

of 'Dandi Sadhus’ who carry a stick with eight miles). Head Constable 
of Danqi oaanus _ Atoad P. W. 4 recorded the report^A 


of 'Dandi baanus wau 
them which is regarded sacred. - 

of the prosecution m short w^. that o 
29th May. 1967 at about 3 P. M- he wsit- 
ed Ullage Mahmudpur. police station Pah. 
district Hardoi. When he was gqmg on the 
riflage pathway he passed through 

™ bSed one 

S chaupal and talking to her son 
iS LfiV Pal aeed about fourteen years. 

wSSf deferred the departure for 
She. however, u ^ ^ere busy 

they found that the appellant 
Sce^ that form of greeting and 
itr loaf temner. He remarked, ww qp 
wish with the words "Slya ^tn . 

’^Namo Narayan”.' 

Srimati Bitta could not tolerate tho^ 
disrespectful remarks for Sita and Ram 
•who among the Hmdus are 
regarded as the incarnations of God. bhe 
inunediately retorted "What tv^ ^ 
Sadhu you are. when you are talking m 
these terms, are you a Sadhu or an im- 
TOSter. I shall call my men who wiH take 
you to task". With these words, she got 
ip and came out of the chaupaL Vfhde 
going she also kicked the sUck which 
the SspeUant was carrj^g. When she wm 
going through the pathway towards the 
house of her brother Mathura Singh 
which was situated about 10 paces from 
there. Shyama Charan also got «p a™ 
took out a knife from his jhola whi^ he 
was carrying and chased Snmati Bitte. 
He threw her on the ground, and by sit- 
ting on her chest showered kmfe blows 
on vital parts of her body. The boy 
Mahesh Pal saw the entire mcident from 
the chabutra like a helpless specter. 
He raised an alarm and a number of per- 
sons from inside the house of M^ura 
Singh and others arrived • there. There- 


case was registered under section 302 
I P. C. vide extract from the general 
diary report Ext. Ka-3. At the time of 
making of the report no Sub-Inspector 
was present at the Thana. ConstaWe 
Dhani Ram was deputed to convey the 
Information to Sub-Inspector Chandrapal 
Singh, who was at Chowki Panch Deura. 
Head Constable Mobin Ahmad himself 
went with some constables to viUage 
Mahmudpur. They reached there at about 
10 P. M The dead body of Srimati Bitta 
was found lying in the galiyara and a 
number of villagers were watching it. 
Shyama Charan appellant had also been 
detained there by the villagers. The Head 
Constable prepared the inquest report 
Ext. Ka--1. After the necessary formalities 
he despatched the dead body of Srimati 
Bitta through Constable Ziledar Singh 
P. W. 3 for post mortem examination to 
Fatehgarh. (It was sent to Fatehgarh and 
not to Hardoi. because it was nearer from 
i^Iage Mahmudpur). Sub-Inspector 
Chandrapal Singh P. W. 5 also returned 
early next morning. He recovered the 
sacred stick Ext. 1. knife Ext. 2 and Jhola 
(not cxnibited) under the memos Exts. 
Ka-8, Ka-9 and Ka-10. These articles 
were duly sealed at the spot. The sub- 
inspector also collected plain and blood- 
stain^ earth from the scene of occurrence 
under the memo EIxt, Ka-Il. After in- 
specting the locality he prepared the site 
plan Ext. Ka-12. He also interrogated the 
witnesses. 

4. Dr M. R. Khetrapal, Medical Offi- 
cer. Sadar Hospital, Fatehgarh. conducted 
the post mortem examination on the dead 
body of Srimati Bitta on 30th May. 1967 
at 4 P. M. He estimated the age of the 
deceased as 45 years, and time since death 
about one day. He found the following 
ante mortem injuries on her person:— 

1. Punctured wound x J" x 2/3/4'^ 
on the right side on the neck.- J above 
the inner side of the right collar bone 
clean cut margins with sharp angle at 
the lower end and raggedness on tne 
upper end of the wound. Direrted ooU" 
Quely and downwards and backwards 

2. Incised woimd 3" x 1 bone on tn 
chin m the front, clean cut margins 
liquely downwards with tailing at tne 
lower end. 

3. Punctured wound \ * * * i 

the right side on the lower part of tue 
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chest in the midclavicular bone 11'^ below 
the rif?ht collar bone, clean cut margms 
with sharp angle at one end and rag- 
gedness on the other end of the wound, 
directed obliquely and forwards. 

4. Incised wound i" x muscle in front 
of the right thigh, 7" above the knee, 
clean cut margins with tailing upwards 
and directed obliquely upwards. 

5. Incised wound x i muscle on 
the outer side of right thigh 5 above 
the right knee. Clean cut margms with 
tailing upwards, directed from behmd 

^6. Incised wound f" x x i"" 
left palm. Clean cut margins, obhquely 
downwards with tailing at the lower side. 

7. Incised wound i" x i" x 
left side back Si" below the left sWder 
blade, clean cut margins mth tailmg at 
the lower part, directed obhquely down- 
wards and forwards. ... i 

Several vessels below m.iunes nos. l 
and 2 were found ripped open. 

5. In the opinion of the doctor death 
was due to shock and haemorrhage as a 
result of the injuries on th® ne^j^v^e 
post mortem report Ext. Ka-2. ai^ m 
rtatement of Dr. Khetrapal Ext. Iia-14. 
After completing the ^ 

charge sheet was submitted on 7-7 19b^ 

fi The annellant pleaded not guilty 
and dSsd ThrcharsS It waa. 
admitted that he was arrested village 
Mahmudpur on the afternoon 
Mav 1967 His contention was that he 

^ngh was about 60 paces). That was actu- 
aUv the place where accordmg to the 
Ssecution, he was chased, overpowered 
Ld arrested. The defence was that he was 
sitting in the grove and taking rest, 
ca“e h“ wanted to avoid the crowd m 
the village. It was further pleaded that 
some persons from the yiU^fio ap^oach- 
ed him and asked him to some m 

toxicants. He refused. Whereupon, the 
village people got annoyed, and gave h^ 
a. beating. He became unconscious. He 
regained consciousness sometime m tl^ 
Sght and found himself in police custody, 
rt was only then that he learnt that he 
had been charged for committmg the 
murder m the village. ^ 

7 The prosecution in support of its 
case examined five witnesses. The accused 
did not produce defence. 

8. The medical evidence on tl^, record 
conclusively Proves that SnmatiBitta d^ 
not die a natural death, but it was tne 
result of violence used ag^st her. 
Mahesh Pal P. W. 1, the fourteen year 
old son of the deceased narrated at che 
trial the circumstances m detail under 


which Shyama Charan committed the 
murder of his mother. It appears that on 
behalf of the appellant an attempt was 
made to get from the witnesses that the 
deceased had abused him (the appellant) 
and due to that he lost his temper. But 
in that attempt hg completely failei He 
was a most natural witness of the occur- 
rence. On all material details of the inci- 
dent he was fully corroborated by the 
evidence of Chhotey Singh P. W. 2, who 
was a neighbour of Mathura Singh. There 
were no material contradictions in the 
evidence of these witnesses nor any direct 
enmity with the appellant could be estab- 
lished. They had no apparent motive to 
implicate him falsely. The trial Judge 
has rightly relied upon their evidence. 
We entirely agree that the charge of 
murder has been fully brought home to 
Shyama Charan. 

9. On behalf of the appellant it was 
strenuously urged, that this was a case 
of grave and sudden, provocation, and was 
fully covered under section 300, Excep- 
tion 1 of the Indian Penal Code. The 
relevant portion from that section may be 
reproduced below: — 

" Except in the cases hereinafter] 

excepted, culpable homicide is murder, 
if the act by which the death is caused 
is done with the intention of causing 
death, or — 

2ndly — If it is done with the intention of 
causing such bodily injury as the offender 
knows to be likely to pause the death of 
the person to whom the harm is caused. 


or — 


Srdly — If it is done with the intention 
of causing bodily injury to any person 
and the bodily injury intended to be 
inflicted is sufficient in the ordinary 
course of nature to cause death, or — 
4thly. — If the person committing the 
act knows that it is so imminentty 
dangerous that it must, in all probability 
cause death, or such bodUy injuries as 
is likely to cause death and commits such 
act without any excuse for incurring the 
risk of causing death or such injury as 
aforesaid 


Exception 1. Culpable homicide is not 
lurder if the offender, whilst deprived 
f the power of self-control by grave and 
udden provocation, causes the death of 
he person who gave the provocation or 
auses the death of any other person by 
oistake or accident.” 

10. The above Exception is subject to 
he following provisos:— . 

"First — That the provocation is not 
ought or voluntarily provoked by me 
iffender as an excuse for killing or domg 
larm to any person. . 

Secondly — That the Pro^^^^tion is not 
liven by anything done in “^icdience to 
hp law or by a public servant in tne 
awfuT ex^rci Je of the powers of such 
3ublic servant. 
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Thirdly — That the provocation is not 
given by anything done in the lawful 
exercise of the right of private defence. 

Explanation — Whether the provocation 
was grave and sudden enough to prevent 
the offence from amoxmting to murder 
is a question of fact. . " 

11. Unless the act done constitutes, 
at letist prima facie, murder by reason 
of the intention with which it is found 
to be done, the Court need not consider 
the exceptions. Where a person causes the 
death of another person it is for him to 
show that his act was removed from the 
category of murder by one of the 
exceptions to the section. The provo- 
cation must be such as %viU upset 
not merely a hasty, hot-tempered 
and hyper-sensitive person but would 
upset also a person of ordinary sense 
and calmness. The law does not 
take into account abnormal creatures 
reacting abnormally in. given situations. 
The law contemplates the acting of 
normal beings in given situations and. the 
protection that Is offered by the Exception 
is the protection for normal beings react- 
ing normally in a given set ot chctra- 
stances. A court has to consider whether 
a reasonable person placed in the same 
position as the accused was, would have 
reacted under that provocation in the 
manner in which the accused did. Where 
the provocation is sought by the accused 
It caimot funiish a:^ defence against 
the charge of murder. 

The facts proved la the case dearly 
show that Srimatl Bitta showed due res- 
pects to the Sadhu which he deserved, 
by greeting him with the words 'Siya 
liWn’. Normdly, It could not be exped- 
^ that he would feel annoyed with that 
form of greeting. He uttered words which 
were disresp^ful both to 'Sita’ and 
snd hs Jurtbap acvoderawed tba 
woman as a disgrace to the society. He 
also suggested to her that instead of 'Siya' 
Ram’ she should have greeted him with 
the words *Namo Narayan’. Naturally 
Srimati Bitta could not tolerate those 
imwarranted remarks, from a per- 
son who appeared before her in the garb 
of a Sadhu. In a fit of anger, she told him 
that she genuinely suspected if he was 
a real Sadhu or an imposter. She also 
told him that she would call her men 
who would take him to task. While going 
towards the bouse of her brother, she 
also kicked the stick which the Sadhu was 
carrying. So, it was abundantly clear 
that the provocation was provided from 
the side of the appellant himself. In the 
cfrcumstances he could not claim any 
benefit under Exception I to Section 300 
of the I. P. C. So, this submission of the 
learned counsel for the appellant has no 
substance. 

12. It was next urged that the entire 
Incident was the outcome of a sudden 


quarrel, and it was not premeditated and 
the appellant deserved a lenient consi- 
deration. It was submitted that he may be 
awarded the lesser penalty provided 
under law. But we find it difficult to ac- 
cept that request. The manner in which 
the murderous assault was made on the 
helpless woman, the appellant could not 
claim any lenient consideration. As al- 
ready pointed out, he himself was respon- 
sible for giving the provocation. Then, he 
chased the woman, threw her on the 
ground, showered knife blows on vital 
parts of the body and virtually butchered 
her to death on the ^ot. It could not be 
doubted that the crime was committed 
in a most inhuman and brutal manner. 
The death penalty awarded to the appel- 
lant by the Sessions Judge is fully 
deservM. We see no gopd reason to in- 
terfere with the discretion which he has 
judicially exercisedl 

12. Before we part with the case, we 
may point out that the Sessions Judge 
was not justified in questioning the ap- 
pellant to find out the antecedents of his 
past life. The following passage appears 
towards the end of the judgment 

"I questioned him further about his 
life so that the quantum of punishment 
may be determined accurately. The accus- 
ed narrated that when he was not a 
*Sadhu’ he used to be troubled by the 
police. He had been detained for one year 
under section 109 of the Crirninal Pro- 
cedure Code. To save himself from police, 
he became a 'Sadhu’. He thought that 
those who did not become ’Sadhu’ hated 
‘Sadhus’. It appears that the accused did 
not have a very clean past and was even 
dissatisfied with his new way of life,” 

In criminal proceedings, the fact that 
the accused person has a bad character 
Is irrelevant, unless evidence has been 
gfmr that he hss a guocf character, iit, 
which case it becomes relevant (See Sec- 
tion 54 of the Evidence Act). The bad 
character of the appellant was not itself 
a fact in issue in the case. Under law, 
the Sessions Judge could examine the ap- 
pellant only about the evidence, which 
was proposed to be used against him. 
So, this kind of evidence was clearly in- 
admissible, and we have ignored it com- 
pletely, while judging the guilt of the ap- 
peUant. 

14. The appeal Is, accordingly, dismiss- 
ed, and the conviction and sentence of 
Shyama Charan appellant on the 
charge xmder Section 302, Indian 
Pen^Code are maintained. The reference 
made by the Sessions Judge for confir- 
mation of the death sentence passed on 
Shyama Charan, is also accepted. The 
sentence shall be carried out according 
to law. 

IXSCfDJV.C. Appeal dismissed. 
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S. N. KATJU AND A. K, KIRTY, JJ, 

Ram Murti, Appellant v. Sii Subedai; 
and another, Respondents. 

Election Hrst Appeal No. 166 of 1967, 
D/- 13-12-1967, against judgment and 
order of Election Tribunal (Dist. J.,) 
Bareilly, D/- 30-5-1967. 

(A) Panchayats — U. P. Kshettra 

Samitis and Zila Parishads Adhiniyam 
(U. P. Act 33 of 1961), Ss. 13, 26 — Elec- 
tion of Adhyaksha of Zila Parishad — > 
Act mentioning qualifications and dis- 
qualifications of being Adhyaksha — Per- 
son elected not qualified — Aggrieved 
person can present petition raising the 
question even though there are no provi- 
sions in the Act for the grounds to be set 
out in petition seeking to set aside elec- 
tion of Adhyaksha. (Para 7) 

(B) Panchayats — ^U. P. Kshettra Samitis 
and Zila Parishads Adhiniyam (U. P. Act 
33 of 1961), S. 13(c) — Pemon perform- 
ing duties of Honorary Magistrate — Sar 
Panch of Nyaya Panchayat is not such a 
person and is not disqualified from being 
elected as Adhyaksha of Zila Parishad. 
Criminal P. C. (1898), Ss. 12 and 14 — 
U. P, General Clauses Act (1 of 1904), 
S. 3(32). 

Person performing duties of Honorary 
Magistrate is disqualified under S, 13(c) 
for being elected as Adhyaksha of Zila 
Parishad. Office of Sarpanch of a Nyaya 
Panchayat does not come -within the 
meaning of the expression "Honorary 
Magistrate" as used in S, 13(c). The 
Nyaya Panchayat acts as a body and no 
individual member of the Nyaya Pan- 
chayat is appointed as Magistrate. A 
Magistrate is appointed under Secs. 12 
and 14 of the Code of Criminal Procedure. 
The persons who are empowered to sit as 
a Bench imder S. 15 of the Code are Magis- 
trates who themselves are appoint- 
ed under Section 12 or 14 of the 
Code. But no indi-vidual member 
of a Nyaya Panchayat can be said to 
have been appointed as a Magistrate in 
the manner provided by Ss. 12 and 14 of 
the Code of Criminal Procedure and a 
member, individually, has no magiste- 
rial powers nor can he exercise^ any such 
power. It is only when he sits on the 
Nyaya Panchayat as a member that the 
Nyaya Panchayat discharges certain 
Magisterial dutib. It is_ the Nyaya Pan- 
chayat collectively which does so. The 
Sarpanch in his indi-vidual capacity does 
not discharge any magisterial function. 
The legislature thus clearly distinguished 
a member or a Sarpanch of a Nyaya 
Panchayat and a person who holds or has 
held any office under such body. If a 
Sarpanch who was a member of a Nyaya 
Panchayat was intended to be ejmluded 
on the ground of his holding -the office of 

IL/IL/E105/68 

1969 AlL/5 H G— 10 


a member of Nyaya Panchayat or its 
tnen. he should have been spe- 
cificaUy mentioned in S. 13(c) of the Act. 

(Paras 8, 9, 10) 

To come under S. 3(32) U. P. General 
Clauses Act, it has to be seen whether a 
Sap^ch under the U. P. Panchayat Raj 
Act IS a person "exercising aU or any 
of -the powers of a Magistrate under the 
Code of Criminal Procedure .” A Sarpanch 
cannot be said to be a person exercising 
^y of the powers of a Magistrate under 
the Code of Criminal Procedure. A Magis- 
trate must be a person who is appointed 
under the Code of Criminal Procedure by 
the Government and he exercises the 
powers conferred on him imder the Code 
of Criminal Procedure. A Nyaya Pan- 
chayat is constituted under the special 
provisions of the U. P. Panchayat Raj 
Act. (Para 11) 

(C) Panchayats — U. P. Kshettra Samitis 
and Zila Parishads Adhiniyam (U. P. 33 
of 1961), S. lS(c) — Nomination paper of 
one of the candidates to the election of 
A^yaksha of Zila Parishad improperly 
rejected — This is sufficient to invalidate 
the election of the only remaining can* 
didate — The result of the election is 
materially affected — Fact that elected 
candidate belonged to majority party is 
of no avail — Panchayats — U. P. ZUa 
Parishads (Election of Adhyaksha and 
Up-Adhyaksh and Settlement of Election 
Disputes) Rules (1961), E. 13 — ^Representa- 
tion of the People Act (1951), S. 100. 

(Para 12) 

S, C. Khare, for Appellant. 

KATJU, J.; — The appellant Ram Murti 
has preferred this appeal against the 
order of the District Judge, Pilibhit, sit- 
ting as an Election Tribunal, declaring 
that the election of the appellant as the 
Adhyaksh of Zila Parishad, Pilibhit was 
void and that the office of the said Adh- 
yaksh was still vacant. 

2. The election for the office of Adh- 
yalcsh, Zila Parishad Pilibhit took place 
in November 1963. 25-11-1963 was the 

last date for filing nominations when the 
nomination papers of the appellant Ram 
Murti, the first respondent Subedar and 
•the second respondent Ganga Prakash 
were filed. At the scrutiny of the nomi- 
nation papers the Returning Officer re- 
jected the nomination papers of Subedar 
tmder Section 13(c) of the U. P. Kshettra 
Samitis and Zila Parishads Adhiniyam 
(U. P. Act 33 of 1961), hereinafter refer- 
red to as the Act, on the ground that he 
being a Sarpanch was disqualified for 
being elected as the Adhyaksh of the 
Zila Parishad. The nomination paper of 
the second respondent was also rejected 
tmder Sec. 19(2) of the Act because he 
had not attained the age of 30 years, Th^ 
the app^ant Ram Murti was the only 
candidate left in the field and he was 
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declared elected aa tte Adhyafah imto 
Ride 13 of the U. P. ZUa Pamha^ ^1^ 
tion of Adhyaksha and Up-A^yaksha 
and settlement of Election Dispute) 
Rules. 1961. hereinafter referred to as the 
rul^^on 26-11-1963. Thereafter Jje 
tion of Bam Murtl was challeng^ in an 
elecUon peUtion by Subedar and Gangs 
I^akasK 

3. It was contended on their b^alf 
that the nomination papers had been 
wrongly rejected 

the elecUon of Bam Murtl *ould be set 
aside. It was contended on behalf of me 
appellant Ram Murtl l^t no^inabon 
papers of Subedar and 
had been proT^rly reje^ 
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that the nomination paper of respondmf 
Subedar had .been properly rejerted be- 
cause he was discharging the duties of M 
Honorary Magistrate and, therefore, it 
was hit by the disqualification laid down 
under Sec. 13(c) of the Act 
7. Section 19(1) of the Act provlda 
for rules for "resolution of doubts ^0 
disputes relating to the election of A^- 
yaksh and Upadhyaksha". The rmes lay 
down the procedure for the decision ol 
election disputes. Sections 18 and 19 fur- 
ther provide for the qualification of a 
person who could hold the office of 
Adhyaiesh of a Zila Parishad. Section 13 
read with section 26 of the Act lays down 
disqualification which would disentitle a 


fS^" bS hcTdi«"a^‘“cmcr-of-^ 

Wch_ o. f a Pa^a A« o, n Zi^ may be 


elected as AOnyaKsn oi uic 
and. secondly, that even if 
papers of the respondents had been im 
oroperlv rejected the result of the ele^ 
Uon ait materially aScctcd Mi 

thcrelore. the rescondenta were not enti- 
tled to the relief souflht by therm 

4. The Election Tribunal held. Inter 

That the State Government has iio 
direct Mntrol over the office of SarpanA 

SS'eontroh„oyerlt Even ass^* 


Aonyatun oi a aaac, — 

that the Act does not specifically provide 
for the grounds to be set out in a petl-. 
tion for setting aside the election of an| 
Adhyalcsh of a Zlla Parishad but there| 
is provision with regard to the qualifica- 
tions and the disqualifications of a person 
seeking the office of Adhyaksh and it 
would follow that where a person is not 
qualified or is disqualified to hold the 
office of an Adhyaksh of a Zlla Parishad 
then in that the question could be raised 
In a peUtion by an aggrieved person. 
There is therefore no force in the con- 


. over It Even assuming There is inerciore no lorce m me 

has a direct control tention of the learned counsel that 
that the gove^ent has a ^ specific provision for the 

over toe office of the Sarpanm ^*.^ grounds to be set out in a petiUon seek- 
ltself> not sufficient to hoia me ^ elecUon of an Adh- 


qualification mentioned In 
established. Even If an office 
it certain aUowances or 
other advantages, other th^ a wgui^ 
salary, then that office cannot be ^d to 
^ M office of profit. A Sarpanch does 
not get any regular salary or allowance ot 
M hLerlSum bet bolds “ eligrf 
office and, consequtntly, the 
panch of a Nyaya Panchayat 
be said to be an office of profit Themoi^ 
tos rejection of the nomination of 

respondent Subedar was not justified In 

^Tiil That the nonfination paper of re^ 
Dondent no. 2 had been properly reject^ 
The Tribunal further held that 
nomination paper of Subed^ had been 
illegally rejected and he could not co^ 
test the election for which he ^ fuUy 


Ing to set aside the election of an Adn- 
y^sh. the present petitloD was not main- 
tainable. 

8. The question raised before th’q 
Election Tribunal was the propriety of the 
rejection of toe nomination papers of the 
respondents. It had to be seen whether 
their nomination papers were properly os 
improperly rejected by the Returning 
Officer. The nomination paper of the first 
respondent was rejected on the ground 
that it was hit by Sea 13(c) of the Act 
and he was a disqualified person because 
he held the office of Sarpanch of a Nyajra 
Panchayat. It has therefore to be seen 
by the Tribunal whether the first respon- 
dent wa^ a disqualified person within toe 
meaning of Section 13(c) of the Act. 
Tribunal expressed the view that the 
holding of toe office of Sarpanch of r 

«r. Tl 3 I. .IM the /Uq 


test the election for which he was luuy holding ol the omce -- - 

aualified and his exclusion resulted in the Nyaya Panchayat did not attract the di^ 
imeontested election of toe appellant to qualifications as laid down In Sec 13(c) oi 
«fRr» nf the Adhyaksh of the Zila the Act It held that the office of 


xmcontesxea eietuun m - 

the office of the Adhyaksh of toe ^la 
Parishad. the election of toe appellant 
was void and had to be set aside, 

5 Aggrieved from the decision of the 

Tribimal the appellant has come in appeal 
to tius Court. , , 7 , * 

6 Learned counsel for the appellant 
contended, firstly, that there Is no provi- 
don in toe Act laying down toe ground 
on which an election could be set aside 
and. therefore, toe respondent was not 
entitled to any reliel He further argued 


me Act. it neiQ mat uie uiuw oi 
panch was not an office of profit within 
toe meaning of Sea 13(c) and, therefor 
the first respondent was not a person who 
was disqualified to hold the office- of an 
Adhyaksh of a Zila Parishad. The afore- 
said finding of the Tribunal was noS 
seriously challenge by toe learned cou^ 
sel before us. He however contended that 
toe office of Sarpanch of Nyaya 
chayat came within the meanly of tM 
expression "honorary Magistrate as usen 
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In Section 13(c) of the Act and. therefore, 
the first respondent could not hold the 
office of Adhyaksh of a Zila Parishad. 
He contended _ that a Sarpanch has to 
discharge magisterial duties and since he 
does not receive any remuneration he is 
In substance an honorary magistrate and, 
therefore, he was not qualified to seek 
election to the office of the Adhyaksh of 
a Zila Parishad. It could be said that 
certain otfences under the Indian Penal 
Code and certain other acts are cogniz- 
able by a Nyaya Panchayat under the 
U. P. Panchayat Raj Act. But the Nyaya 
Panchayat acts as a body and no indivi- 
dual member of the Nyaya Panchayat 
is appointed as Magistrate. A Magistrate 
is appointed under Secs. 12 and 14 of the 
Code of Criminal Procedure. The Code 
provides by Sec. 15 for the investment of 
of a Bench of Magistrate with any of the 
powers conferred or conferable by or 
Under the Code and it further directs any 
two or more Magistrates to sit together 
as a Bench. The persons who are em- 
powered to sit as a Bench under Sec. 15 
of the Code are magistrates who them- 
selves are appointed under Secs. 12 or 14 
of the Code. 

9. In the present case no individual 
member of a Nyaya Panchayat can be 
said to have been appointed as a magis- 
trate in the manner provided by Secs. 12 
and 14 of the Code of Criminal Procedure 
and a member, individually, has no 
magisterial powers nor can he exercise 
any such power. It is only when he sits 
in the Nyaya Panchayat as a member 
that the Nyaya Panchayat discharges cer- 
tain magisterial duties. It cannot be said 
that a member of a Nyaya Panchayat is 
either appointed as a magistrate or in. 
his individual capacity discharges any 
magisterial functions.' It is the Nyya 
panchayat collectively which does so. 

10. Section 13(c) of the Act pointedly 
refers to the office of an honorary magis- 
trate. If the intention of the legislature 
was to disqualify a member of the Pan- 
chayat or a Sarpanch of the Nyaya Pan- 
chayat they would have been included 
in the category of persons mentioned in 
Sec. 13(c) along -with the honorary 
Magistrates, honorary Assistant Collector 
or honorary Munsif. The intention of the 
Legislature is made clear by the provision 
of Sec. 13(d). It disqualifies persons from 
holding the office of an Adhyaksh who have 
"held any office under Government or 
any Zila Parishad. Kshettra Samiti, Gaon 
Sabha, Nyaya Panchayat or a person 
who has been dismissed for corruption or 
disloyalty to the State- unless a period of 
five years has elapsed since his dismissaL” 
The aforesaid clause pointedly refers to a 
person having held the office under the 
Nyaya Panchayat. The Legislature thus 
clearly distinguishes a member or a Sar- 
panch of a Nyaya Panchayat and a per- 


son who holds or has held any office 
under such body. If a Sarpanch who was 
a inember of a Nyaya Panchayat was in- 
tended to be excluded on the ground of 
ms holding the office of a member of a 
Nyaya Panchayat or its Sarpanch. then 
he should have been specifically mention- 
ed m Sec. 13(c) of the Act. The only 
funchon which a Sarpanch is empowered 
to discharge when acting alone is imder 
Section 23 of the Act. A Sarpanch when 
he apprehends that any person is likely 
to commit a breach of the peace or dis- 
turb public tranquillity may issue notice 
to such person to show cause why he 
should not be made to execute a bond for 
keeping the peace, but after issuing such 
notice the matter has to be referred to a 
Bench and it is for the Bench to confirm 
the order or discharge the notice initially 
issued by the Sarpanch. It could be said 
that the Sarpanch by issuing a notice 
under S. 53 only discharges an executive 
function and the matter has to be decided 
by the Nyaya Panchayat as a body and 
■the Sarpanch in his individual capacity 
does not discharge any magisterial func- 
tion. 

11. Learned counsel for the appellant 
referred to Sec, 3(32) of the U. P. General 
Clauses Act. A Magistrate under the said 
clause is defined as "Magistrate shall in- 
clude every person exercising all or any 
of the powers of a Magistrate under the 
Code of Criminal Procedure for the time 
being in force”. Learned counsel contend- 
ed that because a Sarpanch exercises 
powers similar to a Magistrate under the 
Code of Criminal Procedure he should be £ 
deemed to be an honorary Magistrate 
within the meaning of S. 13(c). It has to 
be seen whether a Sarpanch under the 
U. P. Panchayat Raj Act is a person 
"exercising all or any of the powers of a 
Magistrate under the Code of Criminal 
Procedure.” As mentioned above, no 
power of a Magistrate is conferred on a 
Nyaya Panchayat or a Sarpanch under 
the Code of Criminal Procedure. A Sar- 
panch participates in the deliberations of 
the Nyaya Panchayat and exercises 
powers conferred on the Nyaya Pancha- 
yat under the U. P. Panchayat Raj Act. 

A Sarpanch, therefore, could not be said 
to be a person exercising any of the 
powers of a Magistrate under the Code 
of Criminal Procedure. A Magistrate 
must be a person who is appointed under 
the Code of Criminal Procedure by the 
Government and he exercises the powers 
conferred on him under the Code of Cri- 
minal Procedure. A Nyaya Panchayat is 
constituted imder the special provisions 
of the U. P. Panchayat Raj Act. Panches 
are persons who are dected fay the 
people and members of a Nyaya Pan- 
chayat are nominated from the panm 
of elected members by the prescribed 
authority and then the Panches them- 
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selves elect the Sarpanch. It is 
that a Sarpanch is not ‘£f 

Government in the manner prescribed to 
the Code of Criminal Procedure and he 
only functions as s.i^her^ 

Panchayat as provided for by the U. f. 
Pandla?at Baj Act. The OTr^aon ^ono- 
rary Magistrate’ as used m Sec. 13(c) 
^Ssly refers to the well-tooiro 
persons exercising Magisterial powe« 
and a^inted as such by the govcmment 
dLS^Ttheir duties without getting 
Siy^S^aUon for the same It 
be Stretching the meam^ of the 
son to include wit^ ite ambit a 
nanch under the Panchayat Ral AA 
Se is thus no force in the contenUon 

Sarpanch he was disqual^ed to hold the 
offire of Adhyaksh of a Zila Panshad. 

12 Learned counsel further contend^ 
that even if the nomination paper of tM 
?^dent was improperly miectcd 
hJhad^ to show that the reiechm^ 
hL nomination paper mater^y eOec^ 
the ?Silt of the election. There were hd- 
H-fnv three candidates who were seddng 
election to the office of the Adhyahsh 
Parishad, The nomination 
Impers of two -were reie^ and the a^ 
peSS was dedared dect^ 
w^o other person in the 
counsel sought to argue thrt be«u« tte 
appellant belonged to a ParW 
a majority among the members of^the 
Zila Parishad the result of toe 
was not aflectcd by toe reiectloa of to. 
nommaUon paper of toe 
There is no force in this contention. The 
VOT fact the nomination paper of 

the first respondent was 
iccted is suHdent to mvah^te toe sec- 
tion of the appellant. It Is difii^t to 
speculate on toe residt of toe electo to 
tSse the first respondent was to 

toe field. There is tons no tor^.to 
contention of toe learned coui^ S 
result of toe elecUon was not maten^y 
aHected by toe toiPro^ reject ol^ 
nomtoaUon paper of toe first respon 
dent. 

13. The appeal falls and Is dmniss^ 
No one has appeared on behalf of toe 
respondents, we, therefore, make no order 
as to costs. , , j 

HQP Appeal disnusseo. 
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Ram Dulari Saran, Applicant v. Sri 
Yogeshwar Sri Earn Balbhacharya Jt and 
others. Respondents. 

Criminal Misa (Contempt) Appla. No. 

16 of 1967, D/- 17-1-1963. 
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(A) Contempt of Courts Act (1952), 

S. 1 — . Proccetogs before Court invoic- 
ing question as to status of community 
—Public comments thereon, when amounts 
to contempt of Court. 

It is a well-known and equally well 
understood rule of law that all debates 
and expressions of opinion on a question 
which is the subject matter of dispute 
before a court should be hushed as long 
as the court is seized of the controversy. 
No one has a right to express his vi^ 
publicly on merits of claims of contending 
parties in a suit pending before a coi^ 
of law. Where, however, the nature of the 
controversy itself has a broad sweep 
aflecting a very large section of people 
and is not confined to contesting partiw 
only, then in such a case, the Court would 
t^iro notice of only such comments which 
pointedly refer to the proceedings before 
it and whicdi may be construed to inter- 
fere with the judicial process. 

(Paras 10. 12) 
"Where toe court £s called upon to ad- 
jufficate upon a question Involving the 
consideration of the precise status of a 
community or caste, affecting a large 
seAon of the Hindu Society, a general 
discussion outside the Court on toe ques- 
tion cannot entirely be shut out and on 
any such discussion or public debate 
bemg brought to toe notice of the court. 
It would not be sensitive and would not 
look upon such discussion or comment 
as amounting ttf contempt of couA The 
nature and the scope of a controversy of 
this kind being too wide the court can 
only insist toat there should be no 
comments outside the court with regard 
to matters pertaining to the dispute before 
it. If, however, a paticular comment on 
the question directly refers to the contend- 
ing parties before a court and if any 
criticism is offered which pointedly 
amounts to taking sides in the dispute 
before the court then in such a case the 
court may treat the impugned comment 
as amounting to contemA 

(Para lOj 

Comments made by the accused during 
the pendency of app^ to the effect 
toe lower court has erred in deciding 
toe status of a particular community 
does not amount to contempt of court; 
his further comment, however, that _he 
supports the pl?iim of one of the parties 
to appeals, clearly amounts to contempt of 
court. (Paras 11, 12) 

(B) CivU P. C. (lOOS), S. 9 — Court 
deciding status of caste in Hindu society 
— Nature of its jurisdiction. 

The question of caste, in the Hindu 
Society, has always been a matter pri- 
marily for the caste itself and for the 
Hindu society. AH that a court could do 
is to reoDgnise what has been declared 
decided by the people themselves on 
evidence before it It Is true that some- 
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times a court has to decide the precise 
status of a particular caste in a dispute 
between the parties, but primarily the 
decision of the court would deal only 
with the controversy between the con- 
tending parties before it. A court could 
neither take upon itself the task of finally 
and conclusively declaring for all times 
the status of a particular caste or section 
of the Hindu society nor could it expect 
that the verdict would be the last word 
on the subject. This is a matter which is 
primarily for the people themselves and 
the courts could only give efiect to what 
has been decided by the people. The pat- 
tern of Hindu society is changing and it 
must keep pace with the fast altering 
condition. In what manner a section of 
people belonging to ^e Hindu community 
call themsdves or treat themselves 
must ^ways rest with them and the other 
sections of the Hindu society. 

(Para 11) 

Krishan Pal Singh, for Applicant: 
Faujdar Rai, for Respondents. 

ORDER : — This is an application by 
Mahant Ram Dulari Saran who alleges 
himself to be the Chela of Mahant Siabar 
Saran for punishing the respondents for 
contempt of court. The first respondent 
Sri Yogeshwar Sii Ram Balbhacharya Ji 
is the printer and publisher of a Hindi 
Weekly called 'Virakt,’ the second respon- 
dent is 'Virakt’ through its proprietor 
^Brahmachari Sri Basudevacharya, ^ the 
third respondent is Brahmachari Sn 
Basudevachaiya, the fotuth is Sri Ram 
Gopal Pandey, the editor of Virakt while 
the fifth respondent is one Mahabir Das. 

2. It was alleged that one Ram Priya 
Saran had constructed a temple in MohaUa 
Ram Kot, Ayodhya city, wherein he had 
installed a deity called Thakur Anand 
Behari ji and had endowed certain pro- 
perties to the deity. Ram Piiya Saran had 
appointed himself as the first sarbarakar 
of the temple and its properties and had 
mentioned in the deed of trust executed 
by him that on his death his chela Siabar 
Saran would become the Sarbarakar of 
the endowment. Thereafter, Siabar Saran 
was empowered to appoint his successor 
■ in accordance with the conditions laid 
down in the deed of trust. One of the 
qualifications for a Sarbarakar men- 
ttoned in the deed of trust is that 
the person to be appointed as Sar- 
barakar should be of good charac- 
ter and he should be a 'Vaishnava Virakt 
Ramanandi Brahman.” Mahant Siabar 
Saran had succeeded his Guru Ram Priya 
Saran as the Sarbarakar of the temple. 
He died on 6-10-1959 without appointing 
any successor. The claimants to the 
Mahantship after the death of Mahant 
Siabar Saran are the petitioner Ram 
Dulaii Saran and the 5th respondent 
Mahabir Das, The fifth respondent says 
that his correct name is Mahabir Saran 


md the petitioner has wrongly described 
him as Mahabir Das, 

1962 Was instituted 
^ Mahabir Das in the court of the Addl. 
ttvil Judge, Paizabad for declaration that 
he was the Sarbarakar of the temple and 
its properties and possession of the en- 
dowed properties be given to him. Suit 
No. 1 of 1963 was filed by the petitioner. 
Ram Dulari Saran, for declaration that he 
was the chela of the deceased Mahant 
and he was the Sarbarakar of the endow- 
ed properties. It appears that the fifth 
respondent Mahabir Das is Bhumihar by 
caste while the petitioner Ram Dulari has 
a wife and children. The right of the peti- 
tioner Ram Dulari Saran to succeed to the 
deceased Mahant was challenged by 
Mahabir Das on_ the ground that Ram 
Dulari Saran being a householder could 
not be said to be Virakt person and, 
therefore, he was disqualified from be- 
coming the Sarbarakar of the endowment. 
Ram Dulari Saran assailed the right of 
the fifth respondent Mahabir Das to suc- 
ceed to the Mahantship on the ground 
that since _ Mahabir Das was a Bhumihar 
and Bhumihars are not Brahmans there- 
fore he was disqualified from succeeding 
to the Mahantship of the temple. 


4, Both the aforesaid suits were con- 
solidated Md heard together by the Addi- 
tional Civil Judge of Paizabad. He, by his 
judgment dated 30-5-1966, dismissed the 
suit instituted by the fifth respondent 
(Suit No, 22 of 1962) and decreed the suit 
of the petitioner (Suit No. 1 of 1963). He 
held that Ram Dulari Saran was the 
Chela of the deceased Mahant Siabar 
Saran emd at the time of the death of the 
latter on 6-10-1959 Ram Dulari Saran had 
renounced his Grishasth life and thus he 
had become 'Virakt Ramanandi Brahman’. 
The Court below fmther held, — 

.the Bhumihars may call them- 
sdves Bhmnihar Brahmans but it is no- 
where established that they are really 

Brahmans 

Accordingly I hold that Mahabir Saran 
plaintiS of siiit no. 22 of 1962 is not a 
Brahman and he is not qualified for ap- 
pointment as Mahant and Sarvarakar of 
the temple Anand Bhawan Behari Ji as 
contemplated by endowment deed, dated 
23-8-1940.” 


The fifth respondent filed an appeal 
against the aforesaid decree of the Addi- 
tional Civil Judge of Paizabad on 18-7- 
1966 in the court of the District Judge, 
Paizabad and it is still pending in that 


court. . 

5. The impugned articles in the 'Virakr 
appeared in its issues dated 9-8-1966 and 
23-8-1966. The first article which appear- 
ed in the issue of Virakt dated the 9th 
August 1966 is its editorial while the 
second artide is by Sri Basudevadiarya, 
the third respondent before me. The em- 
torid appearing in the Virakt of 9-8-19 dd 
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ihOTW deal with them. The 

^oSo?'',?SS? a'fftSS 
fed ahP™=Si|an'?ToVe W do‘=.S 

fe=€:s« 

SS it s“<5 7n to sav that the ce^ hM 
2Sat& a Brahman Bhuimhar person as 
^^udra' who was ineompetent to per- 

a . _f ^jje Supreme deity- K 

Sat put*a parUcuUr commwitv 
to the^toBor? ot Stodras and non-B^- 
In the y ^ Incompetent to 

“^torpSta ot ttS Supreme BetoB 

ilSfk-irSSi 

® ^ ♦o^nle’ ^en the editorial proceeds 
Sher T?d to the persons connect- 
ed with the Math. 


e Tn the article contributed by the 

thlM respondent Brahmacharl Sri 

toere^'a Renetol «pre^ 

S^BX.r£S.M^ 

to Se decision of the court ^ 

Sid two suits and expreses the >new that 
If the decree of the court Is not set a^oe 
bvS suMrior court then In that c^e toe 
to dispute in the aforesaid 
Sul would SS oS of toe hands of a 
^irakf and would go into the bands ^ 
fl hl^holder and he expre^ h^ d^ 
approval of such an eventuality. be 

flKr savs toat "All this should not b& 
ThJrlforl T would Uke the Virakt Bhuml- 
Brahman to occupy the posiUpn of 
toe Mahantship of that te^le toe 

circle of Mahants of Ayodhya the said 
Bhiinihar Virakt Brahman Sadhu who te 

toe chela of the deceased Mahant h« 
been accepted and he h^ bem 
as such by toe deceased Mahant who had 
Sven Si toe Mah^tship and he 
Eas been supported by me «««« *be 
very beginning. He concludes by 
sa^S that as a result ol th^eerfon 
of toe court in the aforesaid two suits 
the Bhumihar Brahmans have been con- 
fronted with a question of Ufe and deato 
for them and he appeals to the Bh^ 
har Brahman community to take 
for the setUnB aside of the aforesaid 
decision of the court, 

7. The petitioner has stated toat toe 


_ A.LB. 

fifth respondent who Is claiming to su> 
ceed as Sarbarakar of toe endowment grt 
respondents 1 . 3 and 4 interested In the 
matter and they wrote the atoffsaid 
articles in the Virakt to support of to 
claim and they were written at the in- 
Clance and with the connivance of r^ 
pondent no. 5 and to deprive toe appU- 
Snt from the Mahantship of the temple 
as well as to prejudice the nund of toe 
appellate court as well as Jo 
the wisdom and judgment of the learn^ 
Civil Judge who decided the case against 
respondent no. 5." 

8. There Is not sufficient materid 
before me to show that the irnpmned 
articles to toe Virakt had been written 
at toe instance of and with the conni- 
vance of respondent no. 5. The controversy 
between the petitioner and the fifth res- 
pondent had assumed a shape to which not 
only toe parties to the aforesaid two suits 
were concerned but to which the mem- 
bers of a large community were definlt^ 
ly Interested. Bhumihars. both by their 
numerical strength as well as by the por- 
tion of eminence which they occupy to 
Uttar Pradesh and in Bihar form an im- 

G rtant communiri' and its members must 
ve been concerned by toe pronounce- 
ment of toe court to the aforwaid two 
suits. The entire community had been 
declared to be non-Brahmans. Bhumihars 
who call themselves Brahmans must have 
been agitated by the judicial pronounce- 
ment declaring the status of their com- 
munity and If respondents 1, 3 and 4 
leaned towards the side of toe 5th res- 
pondent it could not be said that it was 
b^use they were siding with the 5th 
respondent in his dispute with the peti- 
tioner. It may be that they were prompt- 
ed to express their views on account of 
their concern on the verdict of the 
court with regard to the status of the 
community which, according to them, had 
been wrongly determined by the Addi- 
tional Civil Judge. I. therefore, do not 
find much force to the contention of the 
petitioner that the impugned articles to 
toe Virakt had been written at the be- 
hest of the fifth respondent 


9. The nert question for consideration 
Is whether there are elements of con- 
tempt of court to the two impugned aito- 
des. The respondents have contended that 
thev were not aware of the fact that an 
appeal had been preferred from the de- 
cree of the Additional Civil Judge on 18- 
7-1966 in toe court of the District Judge 
of Faizabad. It may be that the third res- 
pondent Brahmachari Sri Basudevacharya 
was unaware of the lodging toe aPt^^ 
by the fifth respondent. He Is the tound^ 
of an institution call^ the "Akito Bharat- 
varshlya Virakt MahamandaL The we t 
ly Virakt is the organ of toe afor^a 
Institution founded by toe third 
dent. It is likely toat toe third respoa 
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dent being away from Faizabad was not 
actually aware of the fact that the decree 
of the learned Additional Civil Judge of 
Faizabad had been subjected to an appeal 
before the District Judge of Faizabad. But 
he was certainly aware of the decision of 
the learned Additional Civil Judge in the 
aforesaid two suits and he had himself 
emphasized the necessity of the judg- 
ment of the Additional Civil Judge being 
set aside by a superior Court Even if he 
was not aware of the fact that an appeal 
had already been preferred on 18-7-1966 
he must have known that steps were be- 
ing taken for filing an appeal. Under 
these circumstances he cannot be said to 
be wholly unaware of the sub judice 
nature of the proceedings in the matter. 

10. The first respondent and the fourth 
respondent must have been in any case, 
aware of the fact that an appeal had 
been filed in the court of the District 
Judge of Faizabad on 18-7-1966, and, fur- 
ther. that when the impugned articles ap- 
peared in the 'Virakf of 9-8-66 and 23-8- 
66 an appeal arising from one of the 
aforesaid two suits was pending before 
the appellate court. It has to be seen 
whether the impugned articles amounted 
to contempt of court. There are two as- 
pects of the problem which were the sub- 
ject matter of discussion in the two 
articles. A question involving the consi- 
deration of the precise status of a com- 
munity may be a subject matter of con- 
troversy between the parties and the 
court has to adjudicate on it Where, how- 
ever, the nature of the controversy is 
such ttatit is not confined merely to the 
contending parties before the Court but 
it overflows and affects a very large sec- 
tion of the people, then in such a case 
comments involving the general nature 
of the controversy, apart from the dis- 
pute before the court, could not be 
wholly shut out. The question before the 
court was whether the Bhumihars are 
Brahmans or not. The court had _ inter- 
preted a condition incorporated in the 
deed of trust. It says that only a Brah- 
man could succeed to the Mahantship of 
the temple in dispute. The petitioner had 
assailed the right of the fifth respondent 
to succeed to the Mahantship on the 
ground that he was not a Brahman be- 
cause he was a member of ihe Bhumihar 
community and since Bhumihars are not 
Brahmans he was disqualified from suc- 
cession. It is difficult to hold, under these 
circumstances, that a general discussion 
outside the court on the question whether 
the Bhumihars are Brahmans or not could 
entirely be shut out and on any such 
discussion or public debate being brought 
to the notice of the court it would be 
sensitive and would look upon such dis- 
cussion or comment as amounting to con- 
tempt of Coiurt Where the nature and 
the scope of a controversy of this kind is 
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too wide fte Comrt can only insist that 
there should be no comments outside the 
Court with regard to matters pertaining 
to the dispute before it. If, however, a 
Particular comment on the question 
mrectly refers to the contending parties 
before a court and if any criticism is 
offered wWch pointedly amounts to tak- 
ing sides in the dispute before the court 
men_ in such a case the court may treat 
the impugned comment as amounting to 
Contempt. It is a well-known and equally 
well understood rule of law that all 
debates and expression of opinion on a 
qupstion which is the subject matter of 
dispute before a court should be hushed 
as long as the court is seized of the con- 
troversy. Where, however, as I have men- 
tioned above, the nature of the controver- 
sy itself has a broad sweep, then in 
such a case the Court would take notice 
of orJy such comments which pointedly 
refer to the proceedings before it and 
which may be construed to interfere 
with the judicial process. 

11. Whether the Bhumihars are Brah- 
mans or not is a question which has to 
be determined primarily by the Bhumi- 
hars themselves and relatively by the 
other sections of the Hindu society. The 
question of caste, in the Hindu society, 
has always been a matter primarily for 
the caste itself and for the Hindu society. 
All that a Court could do is to recognise 
what has been declared and decided by 
the people themselves on the evidence 
before it. It is true that sometimes a 
court has to decide the precise status of a 
particular caste in a dispute between tte 
parties, but primarily the decision of the 
Court would deal only with the contro- 
versy between the contending parties 
before it. A court could neither take upon 
itself the task of finally and conclusive- 
ly declaring for all times the status of a 
particular caste or section of the Hindu 
Society nor could it expect that its ver- 
dict would be the last word on the sub- 
ject. As I have said above, this is a matter 
which is primarily for the people them-t 
selves and the courts could only give ef- 
fect to what has been decided by the 
people. The pattern of Hindu Society is 
changing and it must keep pace with the 
fast altering conditions. In what manner 
a section of people belonging to the 
Hindu community call themselves or 
treat themselves must always rest with 
them and other sections of the Hindu 
Society. I am not prepared to take a 
harsh notice of the comments made by 
the respondents that the Bhumihars are 
Brahmans and the court had erred in 
deciding otherwise. 

12. But respondents 1, 3 and 4 did noB 
stop with their expression of disagree- 
ment with the verdict of the Court that 
Bhumihars are not Brahmans. There are 
passages in the impugned articles in 
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•which they have pomtedly 

case and the controversy before the Co^ 
and have pronounced their 
Merits of the dispute between 
narties The third respondent has pomt^- 
^^d that he supports the daim of the 

^r^ondent This clearly amounts to 

contempt of Court No one has a right to 
SrS^his views pubUcly on the menls 
S^daims of contendi^ ? Co^ 

oending before a court of law. 
mn«;+ that nothing is done which mter- 

to 3mpt ot court Conndenns tte 
nnhire of the controversy and the im 

4 will pay Rs. 40 each to the State 

H. Kasfmi. as costs within two 
weelB from today. 

DVT/D.V.a Petition dismissed. 


Maharaj (S. N. Singh J.) 
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Q_i Chandravad. Defendant-Appel“ 

1 Jt V. sSflSraJ and oihcrs. Pro 
forma. Respondents. 

Second Appeal No. 

11-1967 agai^ decree of Dist. J., -tar 
rukhabad. D/- 31-3-1966. 

(A) limitation Act (190^, S. 10 
AsLcts— Term inclodes legal rcprescnto- 
^^Tassigns -- cut of ^ P^grtv 
to B hy trustee A — After Bs death ^ 
bis wi^. to possesion ^t by oth« 
trustees for possession against C — b. iw 
applies. 

The word 'assign’ used in Section 10 in- 
cludes the legal repr«entoUve of the 
^ens as well- In this view, where a 
SilS A executes a gift deed of one rf 
the properties of a temple m, favoim of B 
^ Ser B’s death^ his wi dow a 
remains in possession of the property, B 
and his widow C. not beu^ ^gns tor 
valuable consideration, 
bv section 10 and the property m their 

IUIL/E78/68 


possession could be recovered at any time 
& the trustees of the temple 
^ (Paras 10, 13) 

(B) liimitation Act (1908), S. 10, Arh 

144 Transfer without consideration ot 

temple property by trustre — S. 10 a^ 
plies ^ Transferee cannot hold adversely 
to deity. 

If the argument that where the tran> 
fer of trust property by trustee is void 
Section 10 will not apply is accepted, 
section 10 .would become nugatory for 
transfers, specially without consideration 
of trust property by trustee would al- 
ways be Invalid. (Para 11) 

"Where therefore a trustee of a temple 
executes a deed of gift in respect of one 
of its properties as his own, the posses- 
sion of the trustee or of his donee or of 
the legal representative of the donee wm 
not be adverse to the deity as th^ comd 
not assert any adverse title against the 
deity during the life of the donor trustee 
a nd a suit for possession of the property 
by other trustees within 12 years of the 
death of.the donor trustee would be with- 
in limitation. AIR 1933 Cal 295 & AIR 
1954 SC 69 Reh on: Case law Rei to. 

(Paras 11. 14) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Pat 390 (V 52)- 
1965 BLJB 609, Anisur Rahman 
V. Abdul Hayat 8, 12 

(1963) AIR 1963 Mad 213 (7 50)- 
(1962) 1 Mad W 220, V. Rajaram 

V. Ramanujam lye^ar 8,12 

(1961) AIR 1961 All 434 (V 48), 

Prem Cband v. Satya Deo . 

(J961) AIR 1961 Ori 102. (V 48)-26 
Cut LT 424, Govinda Jiew Thakur 
V. Surendra Jena 8, 12 

(1957) AIR 1957 Trav-Co. 269 (V 44) 
—ILR (1956) Trav.-Co. 684. Pad- 
jnanabha Pillai Raman Pillai v. 
Secretary, Travancore Devaswom 
Board 16 

(1954) AIR 1954 SC 69 (V 41)- 
1954 SCR 407, Sree Sree Ishwar 
Sridhar Jew v. Mt Sushila Bala 
Dasi 14 


(1933) AIR 1933 Cal 295 (V 20)=- 
TT.R 60 Cal 54, Surendrakrishna 
Roy V. Ishwar Bhubaneshwar! 14 

Radha .Krishna, for Appellant; P. N. 
Bakshi. for Respondents. 

JUDGMENT : — The short point Involv- 
ed in this appeal is as to whether section 
10 of the Limitation Act applies to the 
facts of the present case. 

2. One Sii Mangali Prasad was the 
ow ner of the house In dispute. He 
culed a w^ in favour of his wife Smt. 
Gomti on 29th June 1936. Through thw 
will be conferred absolute right on 
Gomti in respect of his entire 
After the death of Sri Mangali Pra^ 
Smt Gomti dedicated the ^tire prorerW 
left by her husband including the bouse 
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in dispute in favour of Sri SMvaji Maha- 
raj, Virajman Mandir Shivala, Ahata 
Deviji, by waqf deed dated 2nd of August 
'1946. She appointed herself to be the 
Mutwalli of the deity and further the 
waqf deed stipulated that after the death 
of Smt. Gomti the management of the 
temple would be done by L. Ram S^warup 
and other trustees. After the dedication 
by Smt. Gomti in favour of the deity a 
suit was instituted by one Dwarka Pra- 
sad for the cancellation of the waqf deed 
claiming title to the property in dispute 
as the adopted son of Sri Mangali Prasad. 
This was suit No. 3 of 1947. By 
this suit Sri Dwarka Prasad wanted 
the cancellation of the waqf deed 
and declaration of his title to the property 
left by Sri. Mangali Prasad. The suit was 
dismissed by the trial court by its judg- 
ment dated 15th of April 1948 and in th^ 
suit the will executed by Sri Mangah 
Prasad in favour of his wife as well as 
the dedication dated the 2nd of August 
1946 which had been executed by Smt. 
Gomti in favour of Sri Shivaji Maharaj 
were accepted to be valid. 

3. Sri Dwarka Prasad preferred an 
appeal against this judgment which was 
also dismissed on the ground that Sn 
Dwarka Prasad was not the adopted s^on 
of Sri Mangali Prasad. It appe^s that 
during the pendency of the appeal before 
the first appellate court Smt. Gomti exe- 
cuted a gift deed Ext. A18 on the record 
in favour of Dwarka Prasad m ^respect 
of the house in dispute asserting the 
property in dispute to be belongmg to her. 
Dwarka Prasad came in possession of the 
house along with Smt. Gomti pid fjter 
a short time he died leaving his widow 
Smt. Chandrawati who continued to live 
in the house in dispute along -mth bmt, 
Gomti. In the year 1959 Smt. Chandra- 
wati turned out Smt. Gomh from t^ 
house and thereafter on the 12th of Se^ 
tember 1961 Smt. Gomti died. After the 
death of Smt. Gomti the present smt was 
instituted by Sri Shivaji Ma^raj through 
L. Ram Swarup the managmg -trustee of 
the temple. 

4. In the plaint the plaint^ 

the facts as stated above and alleged that 
the possession of Smt. Chandrawati w^ 
nermissive till the life time of Sirit. Gomfa 
and thereafter in spite of notice Srnt 
Chandrawati did not vacate the h^e m 
dispute, on the contrary asserted title m 
herself hence the suit. 

5. The suit was contested by Smt. 
Chandrawati who admitt^ the fachim o 
the death of L. Mangali Prasad and S^ 
GomtL She claimed title to the property 
by adverse possession. She asserted to 
be in continuous possession from 1948 the 

date of the execution of the g^ deed m 
favour of her husband Sn Dwarto Pra- 
sad. It was asserted that her husband as 
well as she remained in adverse propne- 


tary possession for over twelve years and 
the suit was time barred. There were 
other pleas also which are not necessary 
for the present appeal. 

6. Relevant issues were framed on the 
pleadings of the parties and on a consi- 
deration of the evidence on the record the 
trial court renelled all the pleas raised 
by the defendant appellant and so far as 
the question of limitation was concerned 
held that although the donee Sri Dwarka 
Prasad entered into possession over the 
house in dispute soon after the execution 
of the gift deed dated 25th October 1948 
and thereafter on the death of Dwarka 
Prasad Smt. Chandrawati continued in 
possession but in view of section 10 of 
the Limitation Act the suit was not bar- 
red by limitation. It accordingly held that 
Dwarka Prasad or defendant Smt. 
Chandrawati did not become owner after 
the expiry of twelve years from the date 
of the execution of the gift deed with the 
result that the suit for the ejectment of 
Smt. Chandrawati was decreed. 

7. An appeal was preferred against 
this judgment by Smt. Chandrawati and 
the learned District Judge by a well con- 
sidered judgment affirmed the judgment 
of the tiial court and held that in view 
of Section 10 of the Limitation Act the 
suit was not time barred. 


8. The defendant has come up in ap- 
peal to this Court and the learned counsel 
for the appellant has vehemently argued 
that the decision of the two courts below 
about the applicability of section 10 of 
the Limitation Act was erroneous. His 
contention is that on the admitted case of 
the parties the gift dated 21st August 
1948 was a void dociunent as such from 
the date of execution of the gift deed the 
possession of Dwarka Prasad was adverse 
to the deity. Dwarka Prasad and there- 
after Smt. Chandrawati having completed 
twelve years the defendant became the 
owner of the house in suit by 
adverse possession. According to the 
learned coimsel in the circimistances of 
this case Article 144 of the Limitation Act 
9 of 1908 applied. It was argued that the 
transaction being void section 10 of the 
Limitation Act did not apply. He further 
argued that in any view _ of the 
matter. Section 10 of the Lumtation 
Act did not apply to the case because the 
present suit was neither against the 
trustee or his legal representatives or as- 
.signs. Reliance was placed by the learned 
counsel in support of his contention on the 

following cases : — atd iori 

1. Prem Chand v. Satya Deo, AIR 1961 

All 434 

2. Govinda Jiew Thakur v. Surendra 
Jena, AIR 1961 Ori 102, 

3. V. Rajaram v. Ramanujam Iyengar, 
air 1963 Mad 213, and 

4. Anisur Rahman v. Abdul Hayat, AIR 

1965 Pat 390. 
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9. I have considered the submissions 
of the learned counsel but I am unable 
to accept them. Section 10 of the Limi- 
tation Act reads as follows. — 
"Notwithstanding anything hereinbefore 
contained, no suit against a person In 
whom property has become vested In 
trust for any specific purpose, or against 
his legal representatives or assigns (not 
being assigns for valuable consideration), 
for the purpose of following in his or 
their hands such property, or the proceeds 
thereoL or for an account of such pro- 
perty or proceeds, shall be barred by any 
length of time. 

For the purposes of this section any 
property comprised In a Hindu, Muham- 
madan or Budhist religious or charitable 
endowment shall be deemed to be pro- 
perty vested in trust lor a specific pur- 
pose. and the manager of any such property 
shall be deemed to be the trustee there- 
of." 

10. This will be seen that In the present 
case on the findings of fact reeorfed by 
the two courts below Sri Dwarka Prasad 
entered into possession over the house in 
dispute as donee of Smt. Gomtl who was 
the Mutwalli of the deity and who would 
be deemed to be the trustee of Sri 
Thakurjl for the purposes of Sea 10 of 
the Lii^tation Act. Dwarka Prasad was 
an assign without consideration of Smt. 
Gomtl. Smt. Chandrawati legal heir of 
Sii Igarka Prasad would be Included In 
the term assign mentioned in Sea 10 of 
the LiriUtation Act with the result that 
there could be no period of limitation for 
obtaining possession of the dedicated 
property from the hands of Smt. Gomtl 
or Sii Dwarka Prasad or Smt, Chandra- 
wali. The contention of the learned coun- 
sel that Smt Chandrawati being the legal 
representative of the assign, i. e. Sri 
Dwarka Prasad was not included in the 
term assign does not ap.oeaI to me. In my 
opinion the word 'assign’ used In sec- 
tion 10 of the Limitation Act will include 
the legal representative of the asrigns 
as well In this view of the matter Sri 
Dwarka Prasad and Smt Chandrawati 
not being assigns for valuable considera- 
tion will be covert by section 10 of the 
Limitation Act and .the property in their 
possession could be recovered at any 
time. 

11. It was contended on behalf of the 
appellant relying on the above mentlcmed 
decisions that the transaction being void 
section iO of the Limitation Act would 
not apply. There being no valid assign- 
ment in favour of Sri Dwarka Prasad tte 
section will not apply. If the argument of 
the learned counsel is accepted section 10 
of the Limitation Act would bec<nne 
nugatory for transfers specially without 
consideratfon of trust property by trustee 
would always be invalid. 

12. I have looked into the authorities 


dted by the learned counsel for the ap- 
pellant In my opinion they are not appU- 
cahle to the facts of the present case. 
The case of AIR 1963 Mad 213 has lnte> 
preted Articles 134B and 144 of the old 
limitation Act It was held In this case 
that Art 134B does not apply to a case 
wherein a person purchases property 
from the manager who transferred the 
property professing himself to be the 
owner of that property. According to this 
authority adverse possession starts from 
the very date of ^e alienation and in 
such a case article 134B does not apply. 
To the same efiect is the case of AIR 
1961 Ort 102 wherein it was held that 
Article 134B does not apply to the trans- 
fers which are void ab initio. 

In the case of AIR 1965 Pal 
390 also it was held that a trans- 
fer which is void ab initio in the 
eye of law is not transfer at all 
and hence will not come within the scope 
of Article 134B. Moreover, that Article 
refers to transfer made by a manager of 
an endowment. If a person transfers 
property treating It as his own private 
property, It is difficult to hold that merely 
because he happens to be the 
manager of the endowment on the 
date of the transfer and the property is 
the property of the endowment such 
transfer should come within the scope of 
that Article. Thus the applicablUtv of 
either Article 144 or Article 134B would 
depend on whether the transfer which 
is sought to be set aside is void ab initio 
or only voidable at the Instance of the 
succeeding manager. In the case of AIH 
1961 All 434 a learned Single Judge of 
this Court considered section 10 and 
Articles 134 and 144 of the Limitation 
Act and on the fact of that case held 
Article 144 to be applicable and not seo- 
rion 10 of the Limitation Act. In fMs 
AlJb.bahrd nase a a-/ s 2a 

defiance of trust gifted it away as his 
own property to 'B', his wife, who occu- 
pied the said house in her capacity as 
donee and subsequently sold it to ’C’ a 
third party for valuable consideration. It 
Was held that section 10 of the Limitation 
Act would have been applicable so far as 
the trustee and donee were concerned 
and not the transferee for valuable con- 
sideration as such since section 10 was 
held not to be applicable. Applying Art 
144 of the Limitation Act it was held that 
the suit having been instituted more than 
twelve years after the execution of the 
gift was barred by time. This case Is dis- 
tinguishable on fact In the present casa 
the suit is (not?) against any person who 
Is a transferee for valuable consideration. 
Smt. Chandrawati Is an heir of the assign 
who in my opinion Is Included in the 
term asag n used In section 10 of ths 
Umitation Act. “The above authority .to 
xny opinion does not help the appellant 
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rather certain observations of this case 
help the respondent 

13. In view of what has been said 
above I am unable to hold that section 10 
of the Limitation Act does not apply to 
the facts of this case. In my opinion the 
two courts below have rightly applied 
section 10 of the Limitation Act and de- 
creed the suit 

14. On the facts stated above I am 
further of opinion that till the life time 
of Smt Gomti. Smt Gomti nor her donee 
Sri Dwarka Prasad nor Smt Chandrawati 
could assert adverse possession against 
the deity, vide Sree Sree Ishwar Sridhar 
Jew V. Sushila Bala Dasi, 1954 SCR 407 at 
416= (AIR 1954 SC 69 at p. 73) wherein 
the Supreme Court has approved of the 
following observations of Rankin C. J. in 
the case of Surendrakrishna Roy v. Shree 
Shree Ishwar Bhubaneshwari Thakurani. 
ILR 60 Cal 54 at p. 77=AIR 1933 Cal 295 
at 304;— 

"But in the present case, we have to 
see whether the possesion of two joint 
shebaits becomes adverse to the idol when 
they openly claim to divide the property 
between them. The fact of their posses- 
sion is in accordance with the idol’s title 
and the question is whether the change 
made by them, in the intention wift 
which they hold, evidenced by an appli- 
cation of the rents and profits to tteir 
own purposes and other acts, extinguishes 
the idol’s right. I am quite unable to hold 
that it does, because such a change of in- 
tention can only be brought home to the 
idol by means of the shebait's knowledge 
and the idol can only react to it by the 
shebait. Adverse possession, in such cir- 
cumstances, is a notion almost void of 
content. Tine, any heir or perhaps any 
descendant of the founder can bring a 
suit against the shebaits on the idol’s 
behalf and. in the present case, it may 
be said that the acts of the shebmts must 
have been notorious in the family. But 
such persons have no legal duty to pr<v 
tect the endowment and, until the shebait 
is removed or controlled by the court, 
he alone can act for the idoL” 

15. Thus the suit having been insti- 
tuted well within twelve years of the 
death of Smt Gomti. could in no case be 
held to be barred by time. 

16. After the completion of this judg- 
ment learned counsel for the appellant in- 
vited my attention to the case of Padma- 
nabha Pillai Raman Pillai v. Secretaiy, 
Tra van core Devaswom Board, AIR 1957 
Trav-Co. 269 in support of his conten- 
tion. In this authority paragraphs 7 and 
11 are the relevant paragraphs dealing 
with the point. I have already referred 
to the observations of Rankin C. J. above. 
The same observation has been referred 
to in paragraph 7 and followed. Para- 
graph 11 of this authority deals with the 
circumstance under which Article 144 of 
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the limitation Act appUes. To the facts 
section 10 of the limitation 
Art had no applicability. In my opinion 
Uus case also does not help the appellant. 

17, The only point argued before me 
being one of limitation in view of what 
I have held above the appeal fails and 
is hereby dismissed with costs. 

DRR Appeal dismissed. 
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Ahmad Bux and others. Petitioners v. 
Smt. Nathoo w/o Ashiq Ali and others. 
Opposite Parties. 

Writ Peta. No. 623 of 1966, D/- 23-5- 
1968. 

Mahomedan Law — Marriage — Dis- 
solution — Hindu wife converting to 
Islam — Marriage does not automatically 
stands dissolved — Marriage with a 
Mahomedan — Legitimacy of child — 
Evidence Act (1872), S. 112. AIR 1949 Cal 
436, Diss. 

The marriage tie between a Hindu 
couple does not stand dissolved automati- 
c^ly after a fixed period on the conver- 
sion of the Hindu wife to Islam. It how- 
ever stands dissolved on the death of the 
Hmdu husband. After the death of such 
Hindu husband she becomes free to marry 
the Muslim spousa Thus if she became;^ 
a Mahomedan and married the mahom- ‘ 
edan husband and a child was bom of that 
union the child would be a legitimate 
child. AIR 1949 Cal 436, Dissented. Case 
law discussed. 

It may be that if there is no evidence 
of the actual conversion of the wife to 
Islam and her marriage with the Maho- 
medan husband in accordance with 
the Sheriat and there is evidence that the 
Hindu husband had died, there will be a 
presumption from their long course of 
conduct that they were husband and wife, 
but that presumption would arise only on 
the date when the question is considered 
and not on the date when the child was 
conceived. (Para 26) 

Cases Referred: Chronological Paras 
(1949) AIR 1949 Cal 436 (V 36) = 

49 Cal WN 439, Mt. Ayesha Bibi 

V. Subodh Ch. Chakravarty 13, 16 
(1945) 49 Cal WN 745, Sayeda Kha- 


toon V. M. Obadiah 12 

(1920) AIR 1920 Lah 379 (V 7) = 

ILR 1 Lah 440=22 Cri LJ 1, Mt 
Nandi v. The Crown 11 

(1891) ILR 18 Cal 264, In the matter 
of Ram Kumari 9, 11 

(1887) ILR 10 Mad 218, In re, Mil- 
lard ® 
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(1879) ILR 4 Bom 330, Govt of Bom- 
bay V. Ganfja 7, 11 

Sri K. N. Misra, for Petitioners; Sri 
Pfliyir charan Srivastava, for Respon- 
dent No. 1. 

ORDER : — This is a petition under 
Artide 226 of the Constitution praying 
for a vrit of certiorari for quashing an 
order dat^ the 28th of July, 1966. copy 
contained in annexure 6, passed by the 
Deputy Director of Consolidation. Hardol 
on an application in revision imder sec- 
tion 48 of the U. P. Consolidation of Hold- 
ings Act 

2. The dispute relates to number ol 
plots of which one llangali was the sir- 
dar. He died on the 31st of January. 1962 
and after him there were rival claims 
with respect of them between petitioners 
nos, 1 to 3 and Mohammad Bux, thdr 
brother, father of petitioner no. 4 and 
husband of petitioner no. 5 on the one 
and Smt Nathoo, opposite party no. 
1, on the other. While petitioners nos. 1 
to 3 and Mohammad Bur claimed them- 
selves to be the sister's ^n of MangalL 
Opposite par^ no. 1 claimed her s^ to 
be his daughter. As to opposite party no. 
1 , the case of the petitioners was that 
she was not a legitimate daxighter of the 
decea^ MangaJU. 

3. The facts relating to opposite party 

no. 1 being the daughter of Mangali are 
that one Rukko was the wife of one 
Gulab Sweeper, a HInda She eloped with 
Mangali and began to live with him. The 
petitioner's case is that she was only a 
concubine of Mangali and opposite party 
no. 1 being bom of them Is not a legiti- 
mate .daughter of MangalL On the other 
Vignd, the case of apposite party no. 1 
was that Smt, Bxikko embraced Islam and 
c^ed herself Asghari when her marriage 
with Gulab stood automaticaly dissolved. 
She thus married Mang ali according to 
aJi'isZaw 52Mrasf .and psjtF oa J 

being bom of them was their le^timate 
daughter. 

4. Proceedings for mutation relating to 
the plots in dispute after the death .of 
Mang^ started in the Court of the Tab- 
pjMar who decided against opposite party 
no. 1. There was an application in revi- 
sion before the Additional Collector and 
that was dismissed. Opposite party no. 1 
then went up in revision before the Addi- 
tional Commissioner but in view of noti- 
fication being issued relating to the vil- 
lage under section 4 of the U. P. Consoli- 
dation of Holdings Act, those proceedings 
were stayed, 

5. Before the consolidation authorities 
the objection under section 9 of the Con- 
solidation Act was decided by the Con- 
sclidaticn Officer in favour of the peti- 
tioners. Opposite party no, l went up in 
app^ and the Assistant Settlement Offi- 
cer, Con-olidation, dismissed that appeaL 


She then went up in revision. The Deputy 
Director, Consolidation, held that Smi 
Rukko after; leaving ' Gulab, a Hindu. 
with whom she was originally married 
embraced Islam and on her embracing 
Islam her marriage with Gulab stood 
automatically .dissolved. He further held 
that though there was no direct proof of 
her conversion from Hinduism to Islamic 
faith, from a long course of conduct the 
conclusion was that she must have been 
converted to She changed her name 

also from Rukko to AsgharL It was la 
these circumstances that he held that her 
marriage with Gulab ^od dissolved. 
Again, there was also .no direct evidence 
of marriage between her with Mangali 
in acxordajnce with Iriaznic law, but as a 
result of long course of conduct on 
account of their being treated as husband 
and wife and her being described by him 
as his wife on various occasions, he held 
that she miKt have been married to him 
under the Shariat. Opposite par^ no. 
1 was, in these drcumstances. held by 
him to be a legitimate daughter of llangall 
and as such entitled to the plots. The 
revision was accordingly allowed by an 
order dated the 23lh of July, 1066. It is 
that order which is sought to be quashed 
in these proceedings. 

6. Learned counsel appearing for the 
petitioners dted a number of authorities 
to show that even though Srimati RuldEo 
might have embraced Islam her marriage 
with Gulab could not stand dissolved and 
as Islam docs not allow polyandry she 
could not even under the Shariat many 
Mangali and be his wife. She was at the 
most living in a state of concubinage with 
hlangalL Her marriage tie with Gulab had 
not been dissolved and any chiH bom 
of them must be held to be an iUegitiinate 
riiiJd. The Deputy Director according 
to the argument of the learned counsel, 
committed a znaniferi error of law in 
fioAffog iiai she was a fe gitima fi* cfiffd* of 
Mangali 

7. The authorities that were dted on 
behalf of the petitioners are: 

The first case dted is a Division Bench 
case of the Bombay High Court, viz. the 
Government of Bombay v. Ganga, (1879) 
ILR 4 Bom 330, where it was held that 
the conversion of a Hindu wife to 
Mahomedanism does not, ipso facto, dis- 
solve her marriage with her husband, she 
cannot, therefore, during his life-time 
enter into any offier valid marriage con- 
tract, her going through the ceremony of 
Nflcah with a Mahomedan is, consequent- 
ly, an offence under section 434 of the 
Indian Penal Code. 

8. The next case dted is also a Divi- 
sion Bench .case of the Lladras High 
Court viz. Millard in re, (1887) ILR 10 
Mad 218. That was a case of woman, who 
was baptised in infancy into the Roman 
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CathoUc Chtirch, but subsequently relaps- 
ed, •with 'the rest of her family, into 
Hinduism and was married to a Hindu, 
Her Hindu husband since discarded her, 
and alleged that he would not have mar- 
ried her if he had kno-wn ■lhat she had 
been baptised. She was subsequently re- 
admitted into the Roman Catholic Church 
and married by a priest to a Roman 
Catholic Christian during 'the life 
time of her Hindu husband. It was 
held that her marriage with the Hindu 
husband was subsisting and valid at the 
■time of her Christian marriage; that she 
was guilty of the offence of bigamy and 
■that the priest was guilty of abetting that 
offence. This case does not relate to a 
woman who was converted to Islam and 
is thus not a case exactly in point though 
it does indicate that by the conversion of 
a Hindu "wife to another religion her 
marriage ■with her Hindu husband does 
not automatically stand dissolved. 

9. We now come to a case of the Cal- 
cutta ffigh Courd; viz.. In the matter of 
Ram Kumari, (1891) ILR 18 C^_ 264 
which was also heard by a Di^vision 
Bendi. In that case a Bitidu woman was 
married according to Hindu rites to a 
Hindu of the same caste. Subsequent to 
that marriage she became a_ convert to 
Mahomedanism and then married a Maho- 
medan. She was charged ■with and con- 
•victed of an offence under section 494 of 
the Indian Penal Code. It was held that 
there was no authority in Hindu Law for, 
the proposition that an apostate is absolv- 
ed from all ci^vil obligations, _ and that so 
far as the matrimonial bond is concerned, 
such a ■view would be contrary to ■the 
spirit of that law, which regards it as in- 
dissoluble and as such the marriage be- 
■tween her and her Hindu husband ■under 
the Hindu Law was not ^solved by her 
conversion to Mahomedanism. It was fur- 
ther held that as the validity of toe 
second marriage depended on toe Maho- 
medan Law and as toat law does not 
allow a plrmality of husbands, it would 
be void or valid according as _ toe fimt 
marriage was or was not subsisting at toe 
time it took place. 

According .to certain authorities cited 
before that Bench when toe ■wife becomes 
a convert to toe Musalman faith, and toe 
husband is an unbeliever, toe Magistrate 
is to caR upon him to embrace Islam, 
if he does so, toe woman continues hrs 
■wife, but if he refuses, ^ the Ma^s Irate 
must separate toem; and if toe wife em- 
brace toe Mahomedan faith in a foreign 
country, and the husband is an unbe- 
liever, separation takes place on the 
piration of three terms of toe wifes 
courses, ffhat was, however, not a case 
when 'toe .■wife embraced Islam m a 
foreign coun^try. The woman had not 
given any notice to her former husband 
nor had she sought toe intervention of 
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the Courts of Justice as she might have 
aorie by instituting a suit after notice 
to the husband for a declaratory decree 
that mder toe Mahomedan law, which 
was her personal law since her conver- 
sion, her former marriage was dissolved 
and toat she was competent to many 
again. In toe circumstances the rule of 
Mahomedan Law cited before toe Court 
was not given effect to. 

10. This case supports toe petitioners 
when it is urged on their behalf that the 
marriage of Srimati Rukko with Gulab 
who subsequently began to call herself 
Srimati Asghari did not stand dissolved 
automatically on. her conversion to Islam 
and as she continued to be the ■wife of 
Gulab, opposite party no. , 1 , could not 
be a legitimate child of Mangali from her, 

11. We now come to a case of toe 
Lahore High Court viz, Mt. Nandi v. The 
Crown. ILR 1 Lah 440 = (AIR 1920 Lah 
379) which has been decided by a single 
Judge, ■where _ the accused, Mussammaf 
Nandi, alias Zainab, toe ■wife of toe com- 
plainant, a Chamar, changed her religion 
and became a Musalman, and a month and 
four days later married Mussalman named 
Rukan Din. She "was charged ■with an 
offence under Section 494 of the Indian 
Penal Code and was held to be guilty. 
The con^viction was upheld in revision by 
Abdul Raoof, J. who held toat toe mere 
fact of her conversion to Islam did not 
dissolve toe accused’s marriage ■with the 
complainant which could only be dissolv- 
ed by a decree of a Court. Itoe following 
passage from Ameer All’s Muhammadan 
Law, Volume n at page 437 was cited'''ln, 
that case: — 

"Where toe parties are scripturalists 
and toe ■wife becomes a convert to Islam 
the same procedure would be followed, 
viz., if toe conversion takes place in a 
country subject to toe laws of Islam, the 
faith •will be offered for acceptance to toe 
husband and on his refusal toe judge 
■will make a decree for separation or can- 
cellation of toe marriage.” 

There had been no decree of this kind 
in toe case and toe learned Judge pointed 
out toat it could not be denied that India 
was Dar-uI-Islam, where Muhammedan 
Law is administered. .Therefore, dissolu- 
tion of marriage could not have taken 
place in the case -without a decree of 
Court. The two cases cited earlier, viz., 
(1879) ILR 4 Bom 330 and (1891) ILR 18 
Cal 264 where referred to and followed, 

12. The last case on which reliance was 
placed by the learned comsel is a single 
Judge case of toe Calcutta High Court, 
■viz., Sayade Khatoon v. M. Obadiah, 
(1945) 49 Cal WN 745 where_ it was held 
toat a marriage solemnized in India ac- 
cording to one personal law cannot be 
dissolved according to another personal 
law, simply because one of the parties 
Viag changed his or her religion. It was 
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a case for a dedaratlon under section 42 
of the Specific Relief Act that the plain- 
tifTs marriage to the defendant had been 
dissolved and that the plaintiff Md 
regained the status of an unmarried 
woman. The plalntifTs case was that she 
and the defendant were both members of 
the Jewish Community and she was 
married to the defendant according to 
Jewish rites at a synagogue in Calcutta. 
The marriage, however, was not consum- 
mated and the defendant deserted her. 
She became a convert to Islam and was 
received into Islamic faith in the pre- 
sence of the Imam of the Nakhoda Mos- 
que in Calcutta. Thereafter she wrote 
several letters to her husband calling 
upon him to be so good as to embrace 
Islam but no heed was paid by him. It 
was in these circumstances that she had 
^ed the suit. Her suit was dismissed on 
the grounds already referred to above. 

13. On the other hand, learned coun- 
sel for opposite party no. 1 has relied on 
another .authority of the Calcutta High 
Court also a angle Judge case viz., MussL 
Ayesha Bibi v. Subodh Ch. Chakravarty. 
49 Cal WN 439-(AIR 1949 Cal 436) which 
has fc«en specifically dissented from In the 
above case. In this case it has been point- 
ed out that while the Hindu Law does 
not lay down that Upon one spoiise for- 
saking the religion, the marriage is dis- 
solved, It does not also lav down that 
such marriage is not dissolved. British 
India, as it then was, according to the 
learned Judge, was not a country under 
Islamic rule and presentation of Islam to 
the unconverted spouse by the Kari was 
not necessary. The position under the 
Mahomedan Law as administered In 
British India according to the view of the 
learned Judge was that after conversion 
of the wife, the marriage is automatically 
dissolved after a fixed period of time 
etther by the tocfAtation ol three menstrvial 
periods of the wife, or, alternatively, in 
certain drcumstances, after the lapse of 
three months, unless the husband adopts 
the Mulim faith before the expiration 
of the period. 

14. In view of this authority the sug- 
gestion of the learned «7unsel on behalf 
of opposite party no. 1 was that it was 
not necessary to decide as to which of 
the two views was correct It was suffi- 
cient. according to his submission, for 
the purpose ol deciding, the case to say 
that the point raised was not free from 
doubt and difficulty and if the Deputy 
Director had taken a view which is sup- 
ported by a judgment on which opporite 

E arty no. 1 relies, it cannot be said that 
e has committed a manifest error of law 
so that his order becomes liable to be 
quashed by a writ of certiorari, 

15. It is, however,, not possible to ac- 
cept this submission. If the view for 
wUch the learned counsel for the petf- 


tioners has found support in a long trend 
ol authority is correct, namely, that the 
marriage of Smt. Rukko flater on Smt. 
Asghari) with Gulab could not automati- 
cally be dissolved after a fixed period of 
time by accepting Islam, the question still 
would arise as to whether Gulab had 
died before Smt. Asghari could be said, 
after accepting Islam, to have been mar- 
ried to Mangali and whether opposite 
party no. 1 Smt. Nathoo was bom before 
they were married or after they were 
married. H the marriage of Smt. Rukko 
was not automatically dissolved on her 
accepting Islam, it would certainly be 
dissolved on the death of Gulab and if 
Smt. Rukko. who subsequently became 
Smt. Asghari after accepting Islanz. mar- 
ried Mangali and opposite p^y no. 1 was 
bom after that marriage, opposite party 
no. i would be the legitimate daughter of 
Mangali. 

16. If the other view, for which sup- 
port has been found by learned coun- 
sel for opposite party no. 1. as to the dis- 
solution of the marriage tie between 
Gulab and Smt Rukko is correct, then it 
will still have to be decided as to whe- 
ther Smt. Rukko accepted Islam after 
having remained In the concubinage of 
Mangali for some time or she accepted 
Islam as soon as she was enticed away 
by him and was married to Mangali soon 
after the expiry of the period of time, 
referred to above, and whether Smt. 
Nathoo. opposite party no. 1. was bom 
when was living in a state of concu- 
binage with Mangali or she was bora 
after her mother had been converted to 
Islam and her marriage tie with Gulab 
had been dissolved and she had been 
married with Mangali according to 
Islamic Laws. The long course of conduct 
of Mangali and Smt. Asghari of treating 
themselves as husband and wife and being 
accepted as such in society and also 
Mangali recognising Smt. Asghari as his 
wife too would not be of much help In 
the case, for it would at the most lead to 
a presumption If the marriage of Smt 
Rukkco as Smt Asghari with Gulab stood 
dissolved on her accepting Islam, that 
they were husband and wife on the date 
the matter actually came up for consi- 
deration. there being no presumption that 
they must have been husband and wife 
on the date opposite party no, 1 was con- 
ceived of their union. The view of the 
law taken by Ormond. J., in Ayesha Bibi’s 
case. 49 Cal WN 439«{AIR 1949 Cal 436) 
(supra), however, does not appear to be 
oirrect for not only is against the long 
trend of authority, already referred to 
above, the premises on which it is based, 
with respect also do not lead to the con- 
clusion arrived at by Ihe learned Judges 

(17) In the first place, there does nrt 
seem to be any valid reason why tM 
learned judge should have applied 
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the law which is applicable to cases where 
the wife adopts Mussalman faith in a 
fordgn country; whether British India 
as it then was, Dar-ul-Islam or Dar- 
ul-Harb, the anology of party to marriage 
adopting Islamic faith in a foreign coimtry 
in which case the cutting off of the 
marrige tie is suspended for the com- 
pletion of three menstrual periods and 
thereafter if the other party also adopts 
the faith before their completion, the 
marriage remains subsisting, does not 
apply. 

18. Secondly, the learned Judge has 
taken note of a nmnber of considerations 
as to why the marriage on such conver- 
sion after the expiry of the period^ above 
stated, should stand dissolved. 

19. He says that the husband has no 
right of cohabitation with his wife after 
her conversion into Islam since the coha- 
bitation of a Hindu with a non-Hindu was 
not allowed. He was. probably impressed 
by a case before him to the effect that the 
parties in that case were Brahmins. He 
has not cited any authority under which 
it may be said that cohabitation of a 
Hindu with a non-Hindu was not allowed. 

20. Then he pointed out that the sacra- 
ments, which are generally performed by 
married parties under the Hindu Law and 
religion, could not be performed by the 
wife and the husband was not entitled to 
ask her to do so. But, does it mean that 
on ■toat account the marriage should 
stand dissolved? 

21. Again, regarding the preparation 
of his food, the judge foimd that she 
could no longer take any part in this 
nor could the husband ask her to do so 
and -fcat he was unequivocally prohibited 
from taking any food prepared by her. 
Here again, this does not appear to be a 
consideration germane to the issue as to 
whether such a woman ceases to be the 
wife of a person to whom she is married, 

22. Then he goes on to point out that 
the future children the wife may have by 
a later Mohammedan spouse would not 
be entitled to be maintained by the Hindu 
husband. This argument the learned 
Judge has advanced because he thinks 
that under the MahomedanLaw the mar- 
riage of such a woman with a Mahomedan 
would be valid and her marriage with her 
Hindu husband would stand dissolved. 
This, to my mind, means begging the 
question, because, the question to be deter- 
mined is as to whether the earlier marrige 
with the Hindu husband stands dissolv- 
ed. 

23. Then, as to the maintenance of the 
wife, he says that imder the Hindu Law 
if the wife deserts her husband, the hus- 
band ceases to have any liability to_ mam- 
tain her. He may not be under a liability 
to maintpin her, if this position is accept- 
ed, but does it sever the marriage tie? 


whole, therefore, I am not 
^bsfied, with respect, that the learned 
Judge was nght in holding that the mar- 
nage m such a case would stand dissolved 
after the expiration of a certain fixed 
period on the conversion of the wife to 
Islam. That view, therefore, to my mind, 
appears to be manifestly erroneous and 
cannot be accepted. 

25. Even if the view that the marriage 
toe of Smt. Rukko (later on Smt. Asgharil 
md not stand dissolved with Gulab on 
her conversion to Islam is correct, as I 
have held it to be correct, the question 
would still arise whether it could be said 
that opposite party no. 1 SmL Nathoo 
could not be the legitimate child born 
of Mangali and SmL AsgharL 


26. If Gulab died some time after Smf. 
Rukko left him and the latter got con- 
verted to Islam and married Mangali and 
Smt. Nathoo was born of that marrige 
tlien though the marriage of SmL Rukko 
with Gi^ab did not stand dissolved on her 
conversion to Islam, it stood dissolved on 
his death and Smt. Nathoo would, in the 
circumstances, be a legitimate child of 
Mangali and Asghari. It may be that ifi 
there is no evidence of the actual conver- 
sion of Smt. Rukko to Islam and her 
marriage with Mangali in accordance with 
the Shariat and there is evidence that 
Gulab had died, there wiR be a presump- 
tion from their long course of conduct 
that Mangali and Asghari were husband 
and wife, but that presumption would 
arise only on the date when the ques- 
tion is considered and not on the date 
when Smt. Nathoo was conceived. For 
that, the matter has to be investigated 
into. In the circumstances, even if the 
view of the Deputy Director is wrong that 
the marriage tie between Gulab and 
Rukko stood dissolved on her conversion 
to Islam, the matter has to be investigat- 
ed further to find out whether opposite 
party no. 1 could still be the legitimate 
daughter of Mangali. 

27. Thus the marriage tie between 
Gulab and Smt. Rukko (Smt. Asghari) did 
not stand dissolved automatically after; 
a fixed period on the conversion of SmL 
Rukko to Islam. It however, stood dis- 
solved on the death of Gulab. After the 
death of Gulab she was free to marry 
Mangali, if she became a Mahomedan and 
married Mangali and if Smt. Nathoo, op-, 
posite party no. 1, was bom of that union, 
she would be their legitimate child. The 
Deputy Director, therefore, should have 
decided the case in the light of these ob- 
servations. 

28. Altogether, therefore, the order of 
the Deputy Director of Consolidation has 
to be quashed, who has to decide the 
question afresh in the light of the obseT" 
vations made above. 


29. The petition is accordingly allo'^ 
ed with costs and the order of the Deputy 
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6) quashed, who of Food Inspector and conjdction cannot 
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T»-«TPntion of Food Adulteration Act j,ggjj conviciea unaer oecuoua i/ao 

10(71 — Interpretation^ of — vention of Food Adulteration Act The 

of presence of two witnesses geaience awarded to Sri A. K. Chakra- 

— Exception — Evidence is that of a fine of Rs. 2.000 and in 

impossibility in complymc default to undergo rigorous imprisonmeirt 
4V.P reoiuxement for one year. The sentence awarded to Sri 

^th the requir^ m of A. K. Bhattacharya petitioner is also that 


doubt about correwmcM ^ 

of Food Inspector and conviction cannot 
K* based on the sole testimony of the 
Food Inspector. 1960 All W 419 & 1959 
All LJ 624, Disting. (Paras 8 & 9) 

Cases Referred; Chronological Paras 
(1960) 1960 AU LJ 419“ 1960. AR 
•WR (HC) 296, Municipal Board, 
Kanpur v. Mohan Lai ® 

(1959) 1959 All LJ 624=1959 All WR 
(HC) 482, Mohd. Shafaat Husain 
V. State ° 

Narendra Kumar and S. K. Dhaon, for 
Applicants. 

ORDER Both the petitioners have 
been convicted under Sevens 7/16 


mT the reqiurement. for one year, une sentence awarueu w ua* 

ith tn ^ , e,,>i.«;erflon (7) of A. K. Bhattacharya petitioner is also that 

*■• it deS^St the pmvi- of a fipe of He. 1000^ only and m defanit 

secUqn 10. inaKK It nie ' 


'X-ar?thS'Siefy.here"u‘i^tpo? 


ol a nne oi its. luuu omy anu m ueidun 
to undergo six months’ rigorous imprison- 
ment. 


lent. 

2. There is a private limited company 
in the town of Varanasi known as 
•Healthway Private Ltd." The business 


rule The word •’Heaitaway rnvate t-io. auc 
»D ie to v.lTi' IV ••shall" and not that it carries on Is of manufacti^ and 

used ,in th* f£as tw^ble" sale of milk powder known as 'Shishu 

“may". The oUuse^’not 5ss than Food’. Petitioner Sri A. K. Cl^a- 

govems the J the tim?V varty is the Director and the petitioner 

two pei^ns to if U Is Sri A. K. Bhattacharya is an employee 

It can he read *9, is Ihereoi He is a salesman according to^e 

not possible to call ^of««o^ Sse of the prosecution. On 15th June 1964, 

mlsribleonly to^one^rMiL^h^ ST Food Inspector Sri Vijay Balwdur 
fore, in CMW where therew no Srivastava (P. W. 1) obt^ed sample of 

to siiow that “"f ^?^tHsStion (7) milk powder which on analysis WM found 

with requi^^t ^ Petitioner Sri A. K. 

of Section be open chakravarty pleaded that when ^e sam- 

section must he that under pie was taken, he ^s not at V^anasi 

to the prosecution to Calcutta. The other ^titioner 

the th^^equirement, Sri Bhattacharya pleaded t^t there 

^^ble to circumstance no sale of any sample in this c^e. ’^e 

but m the absent oi > ^ Inspector took the sample from the 

Mtter S?tely m dock dored In the Bodojjn 

mtended to leave me inspector to No price was received for the same. Nor 

the disCTetion toe -witnesses was entry made thereof in toe accoimt 


eipction 10 sub-section (1) of tne act. « 
one case from another. (Para b) 


books’ of the company. No regular 
receipt on the prescribed form of toe com- 
pany was given for the same. It was also 
alleged that he was not the s^esman ol 
the company and consequently he had 
no authority to sell the same to toe Food 

The conviction of the petitioner in 
this case Is based solely on the f^stoony 

g-'whXer- Stuiony- o. F<»d Inspector 

has nroved the pur toa si n g of toe sample urged that the Food Inspc^c. 

fato?Sanner alleged by the prosec^om* .^th the provision of 

the absence of evidence to shw why R Section 10, sub-section (7) Pr®^9"^®P^a5ig 
^ St possible to^call too ^thcs^.^ Food Aduiteratlon Act ^d ™ IJd baM 


Tf nn the evidence adduced by toe pm- 
EoJ^uSt o IMPS iB returned that tg^S 
of samnlehas been succ^fuUy establish 
ed. toe omission of Food Insp«rtor in nrt 
^^plying with sub-section 
top?ttaS§e. But. where 

Is whether Jedmony ol Food Bi^or 


^“norposrible to caU two FS°Aduiterition Act ^d on 

taken u^ B h^een -5ed t^ ^ o5 
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the Food Inspector should not be main- 
tained. 

5. There is force in the submission. 
Before, 1 deal with the actual implications 
of sub-section (7) of section 10 of the 
aforesaid Act, it should be useful to rei- 
terate that in this case, the contention on 
behalf of the petitioners is that there was 
no sale as alleged by the prosecution and 
that at any rate, the prosecution had 
failed to establish any such sale. It is fur- 
ther the case of the petitioners that the 
sample was taken from condemned con- 
signment in the godown. The question 
that directly arises in tl^ case, therefore, 
is whether the prosecution has succeeded 
in establishing that there was a sale 
if so whether it related to an articie 
which was not condemned and stored in 
the godown. It is in this light that the 
omission of the Food Inspector in not 
complying with sub-section (7) of sec- 
tion 10 has to be considered in this cas& 
Sub-section (7) of section 10 reads as fol- 


lows; — ^ , 

"Where the Food Inspector tak« ^y 
action "under clause (a) ot sub-section(l), 
sub-section (2), sub-section (4) or sub- 
section (6), he shall, as far as f^ssible, 
call not less than two persons to be pre- 
sent at the time when such action is taken 
and take their signatures.” 

6. A plain reading of the above-sub- 
section (7) of Section 10, makes it cle^ 
that the provision was intended to ce 
mandatory in cases where it was possible 
to comply with the same. The ^ceptions 
to that mandatory rule are those cases 
where it is not possible to comply mth 
that rule. The word used m the section 
is "shall” and not "may”. The other pos- 
sible interpretation of the above rul^ of 
law is that the phrase "as far as Possible 
governs the further clause not less than 
two persons to be preset 

It can be read to lay down that if it is 
not possible to call two persons, it ^ per- 
missible only to call one person. In niy 
opinion, in cases where there is no evi- 
dence to show that it was not possible to 
comply with the requirement of sub-sec- 
tion (7) of Section 10, comphance with 
that sub-section must be made. It would 
be open to the prosecution to show that 
under the circumstances of the case, it 
was not possible to comply with that re- 
quirement, but in the absence of any ar- 
cumstance to that _^ect, it cannot e 
said that it was mtended to leave the 
matter entirely in the , discretion of the 
Food Inspector to caU witnesses or not to 
call witnesses when action was takra 
under clause (a) section 10 sub-section (1) 

I of the Act. It could not have been mtend- 
ted to give the Food Inspector a power to 
discriminate one case from another. 

7. In the instant case, there is abso- 
lutely no evidence to show why it was 
not possible to call two witnesses at the 
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time when action was taken under clause 
(a) of sub-section (1) of Section 10. This 
bemg so, the testimony of the Food Ins- 
spector by itself loses its value to a 
great eirtent and the conviction of the 
petitioners on that testimony alone would 
not be warranted. 


9.^ _My attention has been invited to a 
Division Bench d_e(^ion of this Court in 
the case of Mumcipal Board, Kanpur v. 
Mohanlal, 1960 All LJ 419. That case is 
clearly distinguishable on the basis that 
in that case there was evidence of tiie 
Food Inspector to show that he did try 
to get independent persons to witness the 
taking of the sample but none of them 
were wil lin g to oblige and that he was 
forced to seek the assistance of the Muni- 
cipal peon, who had accompanied him in 
that behalf. It was under those circum- 
stances that importance was not attached 
to the omission of the Food Inspector in 
not complying with that rule of law. 
Reference was also made to another 
Single Judge decision in the case of Mohd. 
Shafaat Husain v. State, (1959) All LJ 
624. In that case on the evidence that was 
adduced by the prosecution, a finding was 
returned that the taking of sample had 
been successfully established. In view of 
that finding, the omission of the Food In- 
spector in not complying with sub-sec- 
tion (7) of section 10 loses its importance. 
In the instant case, as I have mentioned 
above, the question that has arisen is 
itself to the effect whether the testimony 
of the Food Inspector has proved the pur- 
chasing of the sample in the manner as 
alleged by the prosecution. That decision, 
therefore, also is not applicable on the 
facts of the present case. 


9. Apart from absence of any indepen- 
dent witness to prove the taking of the 
sample .and the sale, there is the further 
circumstance in this case, that the receipt 
which has been proved to establish the 
sale in question is not on the printed 
receipt of the firm nor are there entries 
of the amount in the firm’s register which 
was said to have been paid by the Food In- 
spector. It was urged that it is usual that 
the Food Inspector car^ their own re- 
ceipt books and obtain receipts from 
sellers on the same. In the instant case, 
however, we find that other Inspectors 
also took sample on the same date from 
the said firm of other articles. The 
receipts granted for those purchases are 
receipts on the printed receipt forms of| 
the firm. There does not appear to be any 
reason why on the same d^e, a 

receipt was given to the Food In- 
spector concerned, not on the prat- 
ed receipt of the firm, but on other 

forms. The absence of witnesses and tne 
absence of a receipt on the recMpt form 
of the firm, raises doubt abqut_the^or-| 
rectness of the 


sea uuuuu ^ j 

testimony of the Food 
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Inspector. This balnB so fte con^'^onrf ^ly SKUon^^.a-A) should ^, 

t^nv^irth^'^Fo&rctoM ca- Sf „S,„^S‘?iweS ^ 

cannot be re^nabli eierdsable when pertormlns 

cannot be said to be free irom duty of eivins flndinR on a disputea 

'doubt , , Question of fact The proceedinR on a 

10. The petition In revision ference under Section H611) Is a dytt 

5";e"a«'iittSl''‘ fine- 11 realised 
Bevlalon allowed. 


proceeding witnin me meamnK ui 
141 of the Code of Civil Procedure. S. 146 
(1-A) cannot be read and construed In ^ 
lation but must necessarily be read ^0 
construed in the setting In which it has 
been placed by legislature. Therefore, to 
a proceeding before the Civil Court 
section 146 (1) its powers and the rights 
of the parties will, at least be the sa^ 
as those of the Magistrate and the parties 
In a proceeding under section 145. 

(Paras 6 . 7J 

In the context and In the setting to 
Vrhich the expression ‘evidence has been 
used in Section 146(1-A) it can be 
sonably held that It Includes the affl- 
daviU which by virtue^ of ^e^ 
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irailnsh Nath Agarwal. AppUcairt v. 
aSJ Nath iiarwal and others, Opp. 

”l' Bevn. No. 806 ol 1967. Dj- 5-1- 

1968. against ludgment and order Of Mun- wmcn ny vinue ui 

.df West /dlahabad, D/- 5-12-1966. sions of section 145(1) of the Code form 

t\\ Criminal P. C. (1898). Ss. 148. 145 ^t of the evidence on record in the pr^ 
rtefercnec to Civil Court under S. 146 ^jng. even though the Evidence Act 
... ^ Civil Court has jurisdietion and is joes not apply to affidavits, 
l^allv competent to require the pe«on proceeding arising on a reference 

affidavit was filed before section 146(1) ol the bei^ 

trate under S. 145(1) to attend C ... a proceeding In u 

tiurooses of cross examination -- But tnw j 41 pf the Code of Civil Pro^ 

t *^discTetionary — 'Evidence here In- the provisions 

i: b ‘ S^e?‘el6l?pS p?2d 

b W .0 irp« 

available under Order 19 itself, to cro^ 
examine the deponents ol those affidavit 
(Para 0] 

Section 146(1-A) of the Code gii^ 
lights to the parties to produce further 
evidence, A person whose affidavit has 
been filed as evidence against a party can- 
not certainly be summoned by him as 
his own witness to give further evi- 
dence on his behalf. The affidavit essen^ 
tlally partakes the nature of statement 
made during examlnation-in-chief 

aminw — "^fred. 5 ) therefore, the deponent cannot be called 

which is referred to the py the party against whom he has alrea^ 
n^H Court^SSdw section 146(1) ot the ^fven hi. testimony as a witness te 
Civil youiT rtf fart which ao- that party. He can only be cross-examl^ 


!S’ffled‘o S"eSndned by the 

^i%kr “ant ff'tbt' 
tWrdu to do so. to seek perr^on 
to put some quesUon or 
perMn summoned, Under S^ion 
the Magistrate has been given a ^sc^ 
denary power to issue a s^mons to 
wiCiS, on the application ol 
party, directing him to ^Itend to be 
?mined and to be subjected to 
aminaUon. if so required. (Pani_5) 

The question which is r 
Civil Court under section 
Code is a pure question of fact whi^ ap- 
pSently the Magistrate concerned WM 
Snable to decide for hi^J^elf even after 
holding an enquiry ^ under hid 

The oower of the Civil Court to hold 
Jnd wnduct the proceedings anring 
of a reference under Section 146(1) of the 
Code must be comprehensive enough to 
include all legally pernussible modes M 
holding and conducting a Judicial p^ 
ceeding for the purpose of recordii^ a 
*■ ‘ J 1 a...iir.rt rtrt a nuestion of fai 


that party. He can only oe cross-eiuuiu^ 
ed and also nHettamined 11 neceKary. B 
accordance with law. (Para wj 

Cross-examination Is one of the mosfl 
effective and universally recognised me^ 
of probing into and testing the cr^ibilW 
of a witness and the veracity of his le- 
mony. The right to cross-examine a 

ness is a very valuable nght. In the a^ 
sence of any express and 


holding and conaucunu « j y express and aosoiuxe oar 

ceeding (or the purpose of recordii^ a ^ ^ghl cannot be 

categorical finding on ® to a party In a proceeding In 

In the a bsence of a ny bar, imposed ex arising on a referenre und« *e> 

tion 146(1) Of the Code. But while a 


IUIUE108/68 



Kallash Nath v. Amar Nath (A. K. Kirty J.) 


All. 83 


would be open to a party to make an 
application in the Civil Court to summon 
the person or persons, whose affidavits 
are to be read in evidence against him, 
for cross-examination, the matter must 
be held to be within the judicial discretion 
of the Civil Court. 


The powers of the Civil Court should be 
analogous to those which it can exercise 
under the provisions contained in Order 
19 of the Code of Civil Procedure. It 
can be reasonably held that in disposing 
of an application for summoning person 
or persons the Civdl Court should act as if 
the affidavit or affidavits filed by them 
are affidavits filed under Order 19 of the 
Code of Civil Procedure. 

(Para 101 


(B) Civil P. C. (1908), S, 115 — Refer- 
ence to Civil Court under S. 146(1), Cri- 
minal P. C. — Civil Court refusing to 
summon deponent of affidavit filed before 
Magistrate for being cross-examined — It 
is "case decided", in Civnl Court subordi- 
nate to High Court — Decision directly 
affects Court’s jurisdiction and is revisablc 
— Criminal P. C. (1898), S. 146, 

(Para 11) 
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S. S. Bhatnagar. for Applicant. Gyan 
Prakash and G. P. Mathur, for Opposite 
Parties. 

ORDER : — This case arises out of pro- 
ceedings under section 145 of the Code of 
Criminal Procedure (hereinafter called the 
Code). 

2, The Magistrate concerned made a 
reference to the Munsif. West Allahabad 
under Section 146(1) of the Code to de- 
cide the question whether any and which 
of the partis was in possession of the 
subject of dispute on the material date. 
After the parties had appeared before the 
Civil Court, an application was made by 
Kailash Nath Agarwal praying that the 
first party and other persons, whose affi- 
davits had been filed before the Magis- 
trate under Section 145(1) of the Code 
be summoned for purposes of ‘.cross-exa- 
mination This application was opposed 
and was dismissed by the learned Munsif 
holding that it was not within his power 
to call upon the persons concerned to at- 
tend the court for subjecting themselves 
to cross-examination. Against this order 
Kailash Nath Agrawal has filed the pre- 
sent revision under Section 115 of the 
Code of Civil Procedure. It has been sub- 
mitted on his behalf that the learned 
Munsif has. upon an erroneous and mis- 
conceived view of the law and upon a 
misinterpretation of Section ]46(1-A) of 
the Code, failed to exercise jurisdiction 
and power vested in the Civil Court by 
law. The question which falls for decision 
is whether the Civil Court, to which re- 
ference under Section 146(1) of the Code 
has been made, has any jurisdiction or is 
legally competent to require the person 
or persons whose affidavits w'ere filed 
before the Magistrate under Section 145 
(1) of the Code to attend the Court for 
purposes of cross-examination. 

3, The learned counsel for the con- 
testing opposite party supported the order 
of the Court below He contended that the 
powers and duties of the Civil Court to 
which a reference is made under Section 
146(1) of the Code are entirely circum- 
scribed by sub-section (1-A) of that sec- 
tion itself. Section 146(1-A). it was sub- 
mitted, is exhaustive and provides a com- 
plete machinery for disposal of reference 
made to the Civil Court under Section 146 
(1) of the Code. It was also submitted 
that outside Section 146(1-A) of the Code 
the Civil Court has no other power. The 
argument, if I may say so. is based on a 
mechanical paraphrasing and dogmatically 
rigid interpretation of section 146(1-A) of 
the Code. 

4, To resolve the controversial ques- 
tion involved '.in the case and to airive 
at a proper decision thereon it would be 
necessary to examine the relevant provi- 
sions of Ss. 145 and 146 of the Code. 

Section 145(1) of the Code requires the 
Magistrate concerned, on being satisfied 
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that a dispute likely to cause a breach 
of the peace exists concemlns any land 
or water or boundaries thereof, to make 
an order in writing, stating the grounds 
of his being so satisfied, and requiring 
the parties concerned in such dispute to 
attend his court in person or by pleader, 
v/ithin a time to be fixed by such liagis- 
trate, and to put in written statements of 
their respective claims as respects the fact 
of actual possession of the subiect of dis- 
pute and further requiring them to put 
in such documents or to adduce, by put- 
ting in affidavits, the evidence of such 
persons, as they rely upon in support of 
such claims. After maldng the aforesaid 
order, which is commonly described as the 
preliminary order, the Magistrate is 
required to hold an inquiry as to posses- 
sion under Section 145(4) of the Code;, 
Section. 145 (4\ of the Code reads: — 

"The Magistrate diall then, without 
reference to the merits or the claims of 
any of such parties to a right to possess 
the subject of dispute, peruse the state- 
ments. documents, and affidavits. If any, 
so put in, hear the parties and conclude 
the inquiry, as far as may be practicable 
within a period of two months from the 
date of the appearance of the parties 
before him and. if possible, decide the 
question whether any and which of the 
parties was at the date of the order before 
mentioned in such possession of the said 
subiect: 

Provided that the Magistrate may, if he 
60 thinks fit, summon and examine any 
person whose affidavit has been put in as 
to the facts contained therein: 

Rovided further that, if it appears to 
the Magirtrate that any party has within 
two months next before the date of such 
order been forcibly and wrongfully dis- 
possessed, he may treat the party so dis- 
possessed as if he had been in possesston 
at such date: 

Provided also that. If the Marfstrate 
conriders'the case one of emergency, he 
may at any time attach the subjert of 
dispute, pending his decision under thb 
section.” 

Sub-section (9) of section 145 of the 
Code provides:— 

"The Magistrate may, if he thinks fit, 
at any stage of the proceedings under this 
section, on the application of either party, 
i^e a summons to any witness directing 
him to attend or to produce any docu- 
ment or thing.” 

Therefore Section 145 of the Code itself 
requires the Magistrate concerned to hold 
an enqffiry as to possesrion before passing 
final order under sub-section (6) thereof, 
and invests him with Jurisdiction and 
power to summon and ermine, if he so 
thinlm fit. any person whose affidarit has 
been filed under sub-section (1) and also 
to summon witnesses at any stage on the 
application of either party imder sub-sec- 


tloa (8) of the section. Section 145(6) of 
the Code which requires and empowers 
the Magistrate to pass final orders reads: 

"If the Magistrate decides that one of 
the parties was or should under the 
(second proviso) to sub-section (4) be 
treated as being in such possession of the 
said_ subject, he shall issue an order de- 
claring such party to be entitled to pos- 
session thereof until evicted therefrom 
in due course of law, and forbidding all 
disturbance of such possession imtil such 
eviction and when he proceeds under the 
(second proviso) to sub-section (4). may 
restore to possession the party forcibly 
and wrongfully dispossessed” 

5. Under Section 145(4) of the Code 
the Magistrate is not only required to 
hold an enquiry but to decide. If possible, 
the question of actual possession. The 
making of a reference to the Civil Court 
under Sec. 146(1) of the Code is an ex- 
ception, recourse to which can be had only 
when the Magistrate Is unable to come to 
decision on the question of possession 
even after performing his duties under 
Section 145(4). The enquiry by the 
magistrate under section 145 Is summary 
but nonetheless, judicial. It has been held 
that the Magistrate’s powers are not con- 
fined to the first proviso to Section 145(4) 
and section 145(9) only. He can examine 
witnesses imder Section 540 of the Code 
also. (See X,a)ta Ham v. Dalip Singh, AIH 
1965 All 294: Bahori v. Ghure, AIR 1960 Raj 
■15; Mirza Mohd. Aziz v. Safdar Husain, 
AIR 1962 All 68; Challamuthu Padayachl 
V. Rajave), AIR 1964 Mad 26a The state- 
meats. affidavits and documents filed by 
parties in pursuance of the preliminary 
order under section 145(1) are required to 
be j^rused by the Magistrate under Sec- 
tion 145(4), The word "peruse” in Section 
145(4) has been held to mean "to go through 
critically; to read thoroughly or carefully”. 
It Is an expression of -iride import. It has 
a judicial significance. (See Mt Sarfi v. 
Mt Sugo, AIR 1962 Pat 253: Sohan 
Mushar v. Kailash Singh, AIR 1962 Pat 
249; Pulur Venkata Subba Reddy y. State 
of Andhra Pradesh, AIR 1960 Andh Pra 
500; Arjun Singh v, Singeshwar Chau- 
dhary, AIR 1960 Pat 513; Rudra Singh v. 
Simla Pebi, AIR 1960 Pat 505; Jamulur 
Rahman v. Abdul Ariz, AIR 1960 Pat 
240; Narayanan Kutty v. Sekhara Menon, 
AIR 1964 Ker 308; Naina Sah v. Ramrup 
Sah, AIR 1965 Pat 104. The law having 
Imposed this duty on the Magistrate has 
also provided him with necessary power 
to summon and examine any deponent 
whose affidavit has been filed so that, 
whenever he thinks fit, he may probe into 
and test the veracity of the assertions 
made in the affidavit It is, however, 
cult to understand or appreciate how the 
Magistrate can himself hit upon the de- 
ponent or deponents who should be sum- 
moned and examln^ l^dentiy this can 
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ordinarily and_ appropriately be done on 
the basis of information and material 
furi^hed by the parties themselves. 
Again, a person who has been summoned 
carmot be properly and effectively exa- 
mined by the Magistrate all by himself. 
He wiU have necessarily to depend on 
information, particulars and materials 
furnished by parties. 

Therefore, although a discretionary 
power has been given to the Magistrate 
under the j&rst proviso to Section 145 (4), 
the occasion or necessity for the exercise 
of this power, in practice, almost invari- 
ably will be foimd to have been furnished 
by the parties. If this be the real posi- 
tion and, in my opinion, it is, there does 
not appear to exist any cogent reason 
why the parties should have no right to 
apply to the Magistrate to summon a 
person whose affidavit has been filed to 
be examined by the Magistrate, The exa- 
mination will obviously be in the nature 
of cross-examination and IMs can also be 
naturally done by the Magistrate with the 
assistance of the parties. If this be so, it is 
again difficult to find a cogent reason why 
the parties, subject to the permission and 
control of the Magistrate, cannot have 
a right to participate in the examination 
of the person. I am, therefore, of opinion 
that it would be open to a party to apply 
to the Magistrate to siunmon and exa- 
mine a person xmder the first proviso to 
Section 145(4), and, if the Magistrate 
thinks it fit to do so, to seek permission 
to put some question or qu^ons to the 
person summoned. There is nothing in 
Sec. 145, Cr. P. C. which expressly or by 
necessary implication would entail denial 
of this limited right to the parties. Under 
Section 145(9) the Magistrate has been 
given a discretionary power to issue a 
summons to any witness, on ^the appli- 
cation of either party, directing him to 
attend. To attend what for? Obviously to 
be examined and to be subjected to cros^ 
examination, if so requirei This would 
also lend support to the, view expressed 
earlier that the first proviso to Section 
145(4) cannot be held to preclude the 
parties from exercising even such limited 
rights as have been indicated above. 

Having considered the powers and 
duties of the Magistrate imder Section 145 
and the rights of the parties, the provi- 
sions of section 146 of the Code may now 
be examined. Section 146(1) of the Code 
which provides for reference to the Civil 
Court, omitting the proviso, reads as 
follows; — . . 

"If the Magistrate is of opmion that 
none of the parties was then in such pos- 
session, or is unable to decide as to 
which of them was then in such posses- 
sion, of the subject of dispute, he may at- 
tach it, and draw up a statement of the 
facts of the case and forward the record 
of the proceeding to a Civil Court of com- 
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to decide the question 
whether any and which of the parties 
was in possession of the subject of dis- 
pute at the date of the order as explain- 
ed in sub-section (4) of Section 145; and 
he shall direct the parties to appear 
before the Civil Court on a date to be 
Jfixed by him,” 

M question which is referred to 

the Civil Court under Section 146(1) of 
the Code is a pure question of fact which 
apparently the^ Magistrate concerned was 
imable to decide for himself even after 
hol^g an mquiry under Section 145. A 
judicial finding on this question is requir- 
ed to be given by the Civil Court to 
which a reference is made under Section 
146(1) of the Code. Its duties and powers 
^e to be found in the following sub-sec- 
tions of that section: 

"(l-A) On_ receipt of any such refer- 
ence, the Civil Court shall peruse the 
evidence on record and take such further 
evidence as may be produced by the 
parties respectively, consider the effect of 
all ^ch ewdence and after hearing the 
parties decide the question of possession 
so referred to it. 

(1-B) The Civil Court shall, as far as 
may be practicable, within a period of 
three months from the date of the appear- 
ance of the parties before it, conclude 
the enquiry and transmit its finding to- 
gether with the record of the proceeding 
to the Magistrate by whom the reference 
was made; and the Magistrate shall, on 
receipt thereof proceed to dispose of the 
proceeding under Section 145 in confor- 
mity with the decision of the Civil Court. 

(1-C) The costs, if any, consequent on a 
reference for the decision of the Civil 
Court shall be costs in the proceedings 
under this section.” 


The finding given by the Civil Court 
must be given effect to by the Ma^trate 
and the proceedings under Section 145 
must be disposed of in conformity with 
the decision of the Civil Court The find- 
ing, once given, can neither be appealed 
against, nor revised nor reviewed. The 
final order passed in the proceedings 
tmder Sec. 145 in conformity with the 
finding of the Civil Court has been made 
under Section 146(1-E) subject to subse- 
quent decision of a Cotut of competent 
jurisdiction only. It is a finding of con- 
siderable importance and consequence for, 
the parties. Obviously, therefore, the 
power of the Civil Court to hold and con- 
duct the proceedings arising out of a 
reference under Section 146(1) of the 
Code must be comprehensive enough to 
include all legally permissible modes of 
holding and conducting a judicial^ pro- 
ceeding for the purpose of recording a 
categorical finding on a que^ion of fact. 
In the absence of any bar, imposed ex- 
pressly or by necessary imphcatum, 
nothing in section 146 (l-A) should be 
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read or conutrued as belnc restrictive 
of the or^narv pou'ers at the Civil Court 
exercisable when performine its Judicial 
duty of civinc Undine on a disputed aues> 
tion of fact. Bv dome so the lecLvlalive 
purpose and intent of provadinc for refer- 
ence to the Civil Court may be stultified, 
liae proceeding arising on a reference 
under section 146(1) to the Civil Court 
Is a Civil proceeding within the meaning 
of Section 141 of the Code of Civil Pro- 
c^ure. This has been held bv the 
Supreme Court In Ram Chandra Aggarwal 
V. State of Uttar Pradesh, AIR 1966 SC 
1888. 

7. The true Import and effect of the 
words "the Civil Court shall peruse the 

evidence on the record In 

Seirtion 146(1-A) of the Code on whidi 
the entire argument of the opposite party 
U based, in my opinion. Is orily this that 
the Civil Court is not repuired to start 
the entire proceedings de novo. “Hiis will 
be clear from lub-secs. (1) and (1-A) ol 
- Section 146 of the Code itself. The pro- 
ceedings which originated under Section 
145(1) of the Code remains, so to sav. in a 
slate of animated suspension for the lime 
being when a reference ta the Civil Court 
Is made under Secuon 146(1) bv the 
Magistrate because of his inability to 
decide the Question of possession. The 
proceeding In the Civil Court consequent 
upon the reference is not original. It is In 
reality a continuation of and comple- 
mental to the proceeding under Section 
145 of the Code. The Jurisdiction of the 
Civil Court commences on receipt of the 
Trterence and ceases uilh the transmls- 
don of Its finding to the Magistrate to- 
gether with the record of the proceeding. 
^ exercise of its furisdiction the Civil 
Court has to perform an important Judi- 
dai duty of holding a limited enouirv and 
dedding objectively the Question of pos- 
session referred to it. . Does it stand to 
reason that the legislature while imposing 
a definite responsibility and an onerous 
duty on the Civil Court deprived it of its 
ordinary powers and denied to It even 
those powers which are exercisable by 
the Magistrate under Section 145 of the 
Code? After all it is only the inabditv of 
the Magistrate to come to a decision on 
the Question of possession that occasions 
the reference to the Civil Court Divorced 
from its context and literally read in iso- 
lation, Sec. 146(1-A) would ostensibly 
raean that If the parties do not produce 
any further evidence, the Civil Court shall 
have to peruse the evidence on record, 
hear the parties and decide the question 
of posse^on that very Question which 
the Magistrate did not find/it possible to 
decide after perusing the’ same evidence 
and hearing the parties.''!/ the affidavits 
are evenly balanced and comprise the 
entire evidence, is the Question of posses- 
sion to be ultimately decided by the Civil 
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Court by tossing a coin? Literally, the 
Civil Court cannot even be said to have 
the power "to peruse" the statements 
Wed bv the parties under Section 145(1» of 
the Code and to consider whether and to 
what exien] the sWdaviU filed and relied 
on by the parties as evidence are consist- 
ent with the statements. The Civil Court, 
on such interpretation of Sec. 146()-A). 
will have no power to summon any depon- 
ent and to examine hun even when after 
perusing the affidavits it might consider 
necessary and appropriate to do so for a 
proper decision of that very question 
which it has been called upon to decide. 
If the whole gamut of the powers of the 
Civil Court IS to be literaUv confined to 
section 146(I-A). one may wonder what 
Is the enquiry which the Civil <^urt is to 
hold and which it is required to conclude 
under Section }46(i-Bi at the Code. In 
my opinion, section )46{1-A) cannot 
therefore, be read and construed In iso- 
lation but must necessarily be read and 
construed in the setting in which it has 
been placed by legi-slature. The setting 
consists of the provisions of Sections 145 
and 146 of the Code and there Is, to mv 
mind, nothing in those sections which, 
either expressly or by necessary Implica- 
tion. So curtails or restricts the powers of 
the Civil Court as has been contended for 
by the learned counsel for the opposite 
pitfty. Jt must, therefore, be held that in 
a proceeding before the Civil Court 
arising on a reference under Section 146 
(1) of the Code its powers and the rights 
of the parties respectivelv will, at least, 
be the same as those of the Magistrate 
and the parties in a proceeding under sec- 
tion 145. 1 have already indicated what, 
in my opinion, these powers and rights 
are. 

8. In one respect there Is a difference 
In the language used in Section 145(4) and 
section I46fl-A) of the Code In the for- 
mer It is provided: "The Magistrate shall 
..... peruse . . , .the documents and 
affidavits whereas in the lat- 
ter it is provided: , . .the Civil Court 

shall peruse the evidence on record . . . 
Whether this difference has any special 
significance or whether in section 146fI-AI 
the words 'the documents and affidavits’ 
have been condensed into the expression 
’evidence’ Is not easily discernible. Evi- 
dence under the Evidence Act means oral 
and documentary evidence and the pro- 
virions of this Act do not apply to affida- 
vits. However, in the context and in the 
setting in which the expression ’evidence’ 
has been used in Section 146(l-A) It can 
be reasonably held that It Includes the 
affidavits which bv virtue of the provi- 
sions of section 145(11 of the Code form 
part of the evidence on record in the pro- 
ceeding Without being punctilious and 
Importing a fiction, the affidavits on the 
record ol the proceedings may perhaps 
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also be placed by the Civil Court under 
the category of affidavits which under 
order 19 of the Code of Civil Procedure 
can be filed or read in evidence and cross- 
examination may also be permitted by 
the Civil Court accordingly. To my mind, 
the importation of such fiction will 
neither be arbitrary nor whimsical, but 
■will be a conducive method by which a 
glaring anomaly and inconsistency be- 
tween one set of evidence and another 
in the same proceeding and before the 
same Court can be eliminated. Section 
146(1-A) of the Code itself makes it ob- 
ligatory on the Civil Court to 'take such 
further evidence as may be produced by 
the parties respectively’. When a party 
examines a ivitness under section 148 
(1-A) the provisions of the Evidence Act 
will be_ applicable and the other party 
or parties will have a right to cross-ex- 
amine such ■witnesses. The proceeding 
arising on a reference under Section 146 
(1) of the Code being a proceeding in the 
Civil Court, under Section 141 of the 
Code of Civil Procedure, the provisions of 
Order 19 of that Code, at least in so far 
as the taking of further evidence produc- 
ed by the parties is concerned, will also 
be applicable. Therefore, if further evi- 
dence is given by a party filing affidavits, 
the other party or parties cannot be deni- 
ed the right, as available under Order 19 
itself, to cross-examine the dejxinents of 
those affidavits. The evidence on record 
thus will consist of one set of affidavit 
of persons not amenable to cross-exami- 
nation at all and of another set of affi- 
davits or deposition of persons who have 
been or, at the instance of the party con- 
cerned, could _ have been subjected to 
cross-examination. I am unable to accept 
as correct any interpretation of section 
146(1-A) of the Code which ■will create 
such incongruity. Further, if persons 
■w'hose affidavits have been filed in pur- 
suance of notice under Section 145(1) of 
the Code are held to be imrnune from 
being subjected to cross-examination by 
any party to the proceedings either before 
the Magistrate or the Civil Court testi- 
mony which might have been sho^wm by 
proper cross-examination to be perjured, 
tainted or worthless, will pass as good 
and unimpeachable e^vidence, 

9. The learned counsel for the oppo- 
site party contended that imder Section 
146 (l-A) of the Code itself it would be 
open to a party desiring to cross-examine 
a person whose affidavit has been filed as 
e^vidence against him, to summon that 
person as his ■witness, to get him declared 
to be hostile and to cross-examine him 
thereafter. This suggested de^yice can 
neither be legally resorted to under sec- 
,tion 146(1-A) nor should be permitted to 
be resorted to by a ‘court of law. Sec- 
tion 146 (l-A) of the Code gives rights to 
the parties to produce further e^vidence. 


A pereon whose affidavit has been filedr 
as evidence against a party cannot ceN 
tainly be summoned by him as iiis own 
witness to give further evidence on his 
behalf. The affidavit essentially partakes 
the nature of statement made during ex- 
amination-in-chief and. therefore, the 
deponent cannot be called by the party 
against whom he has already given his 
testimony as a witness for that party. He 
can only be cross-examined and also re- 
examined if necessary, in accordance with 
law. 

10. Cross-examination is one of thd 
most effective and universally recognise 
ed means of probing into and testing the 
credibility of a witness and the veracity 
of his testimony. The right to cross-exa- 
mine a witness whose evidence is sought 
to be used against a party is a 
very valuable right. > In the absence 
of any express and absolute bar 
imposed by law I < am not prepar- 
ed to deny this right, to a party in a pro- 
ceeding in the Civil Court arising on a 
reference under Section 146 (1) of the 
Code. I am, however, also not prepared to 
hold that any person whose affidavit had 
been filed under Section 145(1) of the 
Code can as of right be got summoned 
and cross-examined by the party against 
whom the affidavit is to be read in evi- 
dence. After all the proceeding is a sum- 
mary one in which the rights and liabili- 
ties of the parties or their title to the 
property which is the subject of the dis- 
pute cannot be gone into. The enquiry 
has got to be concluded with expedi- 
tion. Therefore, while holding that it 
would be open to a party to make an ap- 
plication in the Civil Court to summon 
the person or persons, whose affidavits 
are to be read in evidence against him, 
for cross-examination, the matter must 
be held to be within the judicial discre- 
tion of the Civil Court. It will be for the 
Cml Court, having regard to the facts 
and circumstances of each case and the 
reasons stated in such application to sum- 
mon or not to summon any or all the 
persons sought to be summoned and td 
permit, subject to its control, the cross- 
examination of the person or persons 
summoned. In regard to summoning pe^ 
sons for cross-examination and their 
cross-examination in a proceeding arising 
on a reference imder section 146 (1) of 
the Code, the powers of the Civil Court, 
in my opinion, should be analogous to 
those which it can exercise under the pro- 
visions contained in Order 19 of the Code 
of Civil Procedure. Therefore, in my opi- 
nion, it can be reasonably held that in 
disposing of an application for summon-! 
ing person or persons the Civil Court 
should act as if the affidavit or affidawte 
filed by them are affidavits filed »undei{ 
Order 19 of the Code of Civil Procedura 
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11. -There Is just one thins which re- 
mains to be considered. The learned 
counsel for the opposite party had in the 
Course of his arguments also submitted 
that the order passed by the court below 
la not a case decided within the meaning 
of Section 115 of the Code of Civil Pro- 
cedure. This argument is without force. 
The proceeding being a Civil proceeding 
]ia a court suboidinate to the High Court, 
even some interlocutory orders may 
amoimt to cases decided so as to be re- 
visable under Section 115. The Civil Court 
by its order decided a disputed question 
ari^g in the proceeding. This dedsion 
directly affects its own jurisdiction and is 
likely to affect the ultimate finding which 
it is required to give on the question 
|referred«to it xmder S. 146(1) of ^e Code. 
In my opinion, the order passed by me 
Ileamed Munsif in the Instant case Is reus- 
able imder See. 115,»Code of Civil Proce- 
dure. 

IE. The reviMon is aUowed The order 
of the court below Is set aside and it Is 
directed to consider the application filed 
by the applicant on merits and to pass 
such order thereon as it might think 
and appropriate in the light of the ob- 
garvatlons made in this Judgment, The 
parties shall bear their own costs. 

ROD Revidon allowed. 
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Balak Ham Vaish, Applicant v. Badri 
Prasad Avasthl, Opposite Party. 

Election Petn. No. 1 of 1967. D/- 27-XO- 
1967. 

(A) General Clauses Act (1897) S. 24 -- 
U. F. Home Guards Adbiniyam (29 of 
1963) S. 15 — Appointment made under 
executive orders in force prior to coming 
into force of Adhinlyam — Appointment 
cannot be deemed to have been made 
under the Adbiniyam by virtue of S. 24 
of General Clauses Act. 

(Para IS) 

(B) Constitution of India, Art. 191 — 
State Legislature Members Prevention 
of Disqualifications Act (U. F. Act 19 of 
1951) S. 3 — State L.egblatxtte Members 
(Prevention of Disqualifications) (Second) 
Act (U. P. Act 13 of 1952), S. 3(2) ~ Per- 
son appointed as Adjutant under execu- 
tive orders in force prior to coming into 
force of U. P. Home Guards Adbiniyam 
(29 of 1963) — He bolds 'an office of pro- 
fit’ within meaning of Art. 191, under 
Government of Uttar Pradesh — He is 
not exempted from disqualification attach- 
ed to his office either under U. P. Act 19 
of 1951 or under Act 13 of 1952. 

BL/IL/A922/68 


The three tests for deciding whether 
a 'person holds 'an office of profit under 
Government’ witliin meaning of Art. 191 
of the Constitution are: 

(1) What authority has the power to 
make the appointment to the office, 

(2) What auttority can take disdpll- 
naiy action and remove or dismiss the 
holder of the office and 

(3) by whom and from what source Is 
ms remuneration paid: AIR 1958 Bom 
314, ReL om C^e law Ref. (Para 36) 

In order to come under the provision 
made by S. 3 of U. P. Act 19 of 1951, 
three things are reqidsite. The oCfi- 
cer must be an honorary officer, he must 
be an officer appointed for the purpose of 
a special duty and thirdly he must have 
been In reedpt merely of compensatory 
allowance in accordance ^th any generm 
or special order applicable thereto. 

(Para 40] 

The Home guards are auxiliary to the 
police and they are required to render 
assistance to the community In emer- 
gency but generally they are to help in 
maintaining internal security. It cannot be 
said to be a special duty. If the word, 
‘'spedal” is us^ in such a wide meaning, 
then a Judge who performs judicial duty 
will be held to hold a special duty. Medi- 
cal officer to the Government wotild also 
be holding special duties and so will the 
other officers of the Government, for the 
duties of each class are of a spedal type. 
A special duty in the contejct connotes a 
particular type of duty which is allotted 
to an officer. A person is appointed on 
special duty by Government when spe- 
dal type of work is to be done for the 
Govenunent not on a permanent basis 
but as a result of some specif circiun- 
stance. For Instance, the Government may 
appoint an officer to examine into the 
text books prescribed for various exami- 
nations and a person so appointed will be 
an officer on special duty. His office will 
be^ terminated as soon as his work will 
finish. A person may be appointed to 
revise the manuals of any department. 
Such an officer also will be an officer on 
spedal du^. (Para 42) 

Held an Adjutant appointed under ex- 
ecutive orders issued prior to coming Into 
force of the U. P. Home Guards Adhl- 
niyam, 1963, held an office of profit under 
Government of Uttar Pradesh. It was the 
nature of the payment made to Adjutant 
or what has sometimes been described as 
the "pith and substance” that was to be 
looked into. A rose would smell as sweet 
call it by whatever name. So it was not 
the name that was given by the Govern- 
ment to a certain payment. It was the 
nature of the payment that would deter- 
mine as to whether the payment could 
be said to be a remuneration for the post 
The payment was a periodical payment 
made from month to month. It was not 
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made specifically for a certain period 
when the Adjutant attended to the para- 
des. It was not also a payment which was 
made to him only during the course of his 
training. The payment, therefore, was 
neither a stipend nor an allowance by 
way of meeting out-of-pocket expenses. 
It was a consolidated sum paid every 
month. It was not stated that this pay- 
ment was made for attending the parades 
only. The payment was attached to the 
office. The payment, no doubt, was a 
fimnll amount, but that was not the ques- 
tion. It was a remimeration paid for the 
services. The services might have been 
offered at personal sacrifice in the nation- 
al cause, but that did not take out the 
remuneration paid for the services 
the category of its being "profit whicffi 
the office of an Adjutant brought to its 
incumbent. He was not exempted ^der 
the provisions of S. 3 of U. P. Act 19 of 
1951, The office of Adjutant was not 
honorary. It was not an office h^d for 
the purpose of special duty also. His '<ms 
also not a case in which he was paid a 
compensatory allowance. He was paid a 
salary. He was also not ex^pt from 
ing a member of the Uttar Pradesh 
Legislature, for though he was holmng 
an office which was not a whole tune 
office, it was remunerated by salary if not 
by fees. In order to come under S. 
of the Act for purposes of exemp^tipn, it 
should not only be an office wffidi is ncrt 
a whole-time one but also an office which 

iB not 43, 44. 45) 

(C) Constitution of India, Art. 191 -- 
TT P Zamindari Abolition 
Reforms Act (1 of 1951), S. 

Members (Pteveotlon 

Act (U. P. Act 19 of 1951), S. 3 — bmte 

Legislature Members (Prevention of ^3 
q^ifications) (Second) Act (U. P. Act W 
nf iq'52i S 3(2) — Panel lawyer of l»aon 
SabhS at TahsU Head-quarters - He 
office of ProHt^der Govern- 
ment within meanmg of Art, 191 ^ 

Sp^ed under U. P. Act 19 of 1951 and 

U. P. Act 13 of 1952. . 

A panel lawyer havmg g 

bv the State Government imder S. 127--D 
nf the U P. Zamindari Abolition and 
? -Rpfnrms Act 1951, to conduct suits 
md^proce^gs by and again^the Gaon 

Sabhas in the Tehsil ffie°Sdel^the 

iVip state Government bemg under xne 

control of the State 

officers The office is an office of profit as 
it Sgs him remuneration m cases m 
which L is engaged The source of pay- 
ment, no doubt, IS the Gaon Sabha Fimd, 
but that is not the determining cntenom 
The appointing authority, as shown in the 
order of appointment is an officer^ of the 
State Government, The authority is vest- 


ed_ with the power to terminate his ap- 
pointment. The authority determines his 
remuneration as prescribed imder ffie 
rules. The source, no doubt, is the Gaon 
Sabha Fund, but the payment is control- 
led by the Collector. The Government 
determines the marmer in which the 
duties of the office are discharged and also 
gives directions in that behalf. The office 
cannot but be an office of profit under the 
the Government of Uttar Pradesh. 

(Para 59) 

Obviously, this is not an office for the 
performance of any special duty, for this 
is a work which can be done by any other 
qualified lawyer provided he is appointed 
to the post. It is not a case where the 
office is honorary or only compensatory 
allowance is payable within the definition 
of that term under S, 2 of Act 19 of 
1951. It is, no doubt, not a whole time 
office, but it is remunerated by fees 
though not by salary. The provisions of 
Act 13 of 1952 also are thus not helpful 
The panel lawyer, therefore, holds an office 
of profit within the meaning of that term 
under Art. 191 of the Constitution on 
account of his being a panel lawyer of 
the Gaon Sabhas in the Tahsil and he is 
not exempted under U. P. Act 19 of 1951 
and U, P. Act 13 of 1952. 

(Paras 60, 61) 


(D) Representation of the People Act 
(1951), Ss. 77 and 123(6) — Corrupt prac- 
tice — ^Irregularity in maintaining accoxmt^ 
— Does not fall tmder S. 123(6). ,/ 

The corrupt practice does not consist ‘Ifi 
not maintaining the account as required 
by sub-sec. (1) of Sec. 77, but it coi^ists 
of incurring or authorising an expenditure 
in contravention of S. 77, which would be 
a case where the total of ffie expenditure 
exceeds the amount pmscribedi under the 
rules, as mentioned in sub-sec. (3) of 
S. 77, It is the incurring or authorismg 
an expenditiare in contravention of S. 77 
which has been made a corrupt practice 
and not an irregular maintenance of ac- 
counts. It would thus appoar "^at tho 
only contravention of Sec. 77 which falls 
imder S. 123(6) is the contravention of 
sub-sec, (3) of S. 77. The irregularity m 
maintaining accounts does not fall imder 
S. 123(6) of the Act at aU. AIR 1959 AU 
264 and AIR 1959 AU 427, FoU. 

(Para 66) 
Paras 

33, 58 


Zases Referred: Chronological 
1964) AIR 1964 SC 254 (V 51) = 
(1964) 4 SCR 982, Guru Gobinda 
Basu V. Sankari Prasad Ghosal 
1964) AIR 1964 AU 179 (V 51) = 
ILR (1964) 1 AU 929, Cheddu 
Singh V. Monohar Singh 
[1964) 1964 AU LJ 902, Pannalal 
V. Har Narain ^ 

[1963) 67 Cal WH 558. G. Basu v. 
Sankari Prasad Ghosal 


29, 32 

30. 35 
31 
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ILR (1958) I All 654, Karan Slnch 
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(1959) AIR 1959 Raj 227 (V 46)- 
ILR (1958) 8 Ra] 875, Hot! Lai 
V. Raj Bahadur 28, 55, S6, 
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SAHGAL, At the last general 
elecUon held on the 15th of February. 
1067 there were eleven candidates for 
election to the U. P. Legislative Assemb- 
ly from the Lucknow Cantonment Con- 
stituency No. 104. A declaration was made 
on the 23rd of February. 1967 of the 
result of the election and respondent no. 
1 was declared duly elected. This peti- 
tion has been filed by one of the candi- 
dates Balak Ram Vaish challenging that 
election with a prayer that the election 
of Badri Prasad Awasthi (respondent no. 
1) be declared void and that the petitioner 
be declared elected as a member of the 
U. P. Legislative Assembly. 


2. Respondent no. 1 was an adjutant 
in the Home Guards Organisation and one 
of the grounds taken in the petition b 
that being an adjutant under the U. P. 
Home Guards Adhiniyam, 1963. (herein- 
after to be described as the Adhiniyam), 
he held an office of profit within the 
meaning of that term under Article 191 
of the Constitution and as such was dis- 
qualified for being chosen as, and for be- 
ing a member of the U. P. Legislative 
ASembly. 

3. It was also pleaded that respondent 
No. 1 was a panel lawyer having been ap- 
pointed by the State Government to con- 
duct suits and other proceedings by and 
against the Gaon Sabhas in the Tahsil 
of M phanlalg anj, district Lucknow with 


effect from the 15th of September. 1963^ 
the appointment being made by the State 
Government of Uttar Pradesh under Seo* 
tion 127-B of the U. P. Zamindarl Aboli- 
tion and Land Reforms Act (Act I ol 
1931) (hereinafter to be described as tba 
Abolition Act) and this post also was aa 
ofUce of profit within the meaning of that 
term under Article 191 of the Constitution 
thus disqualifying him for being chosen 
as, and for being, a member ol the Legis- 
lative Assembly. 

4. The petitioner also pleaded tiiat 
respondent no. 1 had not maintained 80 - 
counts In accordance with the provisions 
of section 77 of the Representation of the 
People Act, 1951 (hereinafter to be de- 
scribed as the Representation Act) and ha 
had failed to show in his return of expen- 
ses a sum of Rs. 50 advanced by him to 
one Chamman. He had also failed to show 
the expenses Incurred by him on the 
polling day. This amounted, according to 
the petitioner, to a corrupt practice under 
section 123(6) ol the Representation Act 

5. Respondent no. 1 denied that he wa5 
an adjutant under the Adhiniyam but 
claimed that he was one under a Govern- 
ment Scheme promulgated prior to the 
Adhiniyam. His contention was that whe- 
ther he be an adjutant in the Homa 
Guanis under the Adhiniyam or under 
the Scheme, he did not hold an office of 
profit and. even if he held an office ot 
profit he was exempt from the disquallA- 
cation mentioned In Article 191 of the 
Constitution under the provisions of 
U. P. Act XIX of 1951 and U. P. Act Xm 
ol 1952. 

6. It was admitted that respondent no. 
1 was a panel lawyer of the Gaon Sabhas 
In the Tahsil of MohanlalganJ but it 
was denied that It amounted to his hold- 
ing of an office of profit and In this case 
also it was pleaded, though unfortunately 
no issue seems to have been struct sp^- 
fically on this aspect of the case, that he 
was exempt from disqualification, if any 
under the two Acts, referred to abov& 
The fact that no issue has been struck on 
this aspect of the case is not material as 
it Is a pure question of law and I have 
been addressed on this aspect of the case 
also. 


7. As to the expenses Incurred on the 
polling day, it was pleaded that no ese- 
penses were incurred by respondent no. ! 
on the polling day and that the amount 
of Rs. 50 advanced by him to Chamman 
has been entered in the return of ex- 
penses. In any case, it was asserted that 
the failure to show the expenses incurred 
on the polling day or the payment of fi 
sum of Rs. SO advanced to Ciiamman Rl 
the return of expenses did not amount to 
a corrupt practice under section 123(6) of 
the Representation of the People Act 
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8 , There were other pleas also taken 
In the case, but we are not concerned 
with those pleas and they are not to be 
determined at this stage, only the pleas 
which raised pure questions of law hav- 
ing been heard at this stage under Order 
XIV Rule 2 of the Code of Civil Proce- 
dure at the request of respondent no. 1 . 

9. Five issues were struck in the case, 
but the follovdng only are relevant for 
purposes of enquiry at this stage; 

1. Whether respondent no. 1. the re- 
turned candidate, is an adjutant under 
the U. P. Home Guards Adhimyanx 196p 
If so, does he hold an office of profit with- 
in the meanins of that term under Article 
(191 of the Constitution and “ such w^ 
he not eligible for and was ^qualified 
to be elected to the U, P. Legislative 

Assembly? 4 . 

Even if respondent no. 1 was not an ao- 
Sutant under Ae U. P. Home Guards 
Adhiniyam. 1963. but was one under a 
Government Scheme promulgated pnor to 
that Adhiniyam, can he still be said to 

hold an office of Pront. fv,P 

Even if he be an adjutant under the 

U. P. Home Guards Adlumya^ 

It at all be said that he holds an office 

°^Eve°n U it be held that he hol^ ^ 
office of Proht ^ he exempt un^e^ 

Act XIX of 1951 and U, P. Act JUU 01 

2. Whether respondent .no. 1 holds an 
office of profit wif^ the °f 

term under Article 191 of the Constitu 
iioTon account of his a Pan^aw- 

yer of the Gaon Sabhas in the TahsU ot 
Mohanlalganj? , j 4 . 

5. Has respondent no. 6 tallied to shew 
the expenses incurred by jum ou ffie 

polling day in ^"l.^d^ate’ ^ 

exnenses incurred at all on mat oaie. 

Ha^e failed to show in hU reti^ of 
expe^s^ a sum of Rs. 50 advanced by 
him to one Chanunan? 

If respondent no. 1 has fail^ 
the expenses incurred by 1^_ 
polling day andyor to show in h^ 
the expenses to the extent of Rs. ^ a 
Vanced by him to Chanunan, will it 
a^unt to a corrupt practice under em- 
tion 123(6) of the Representation of the 
People Act, 1951? 

10 Bv an order dated the 16th of 
October. 1967 I direct^ that the <^e 
shall be put up for ffie dec^ion ot th® 
2nd. 3rd and 4th parts of issue no. 1. 
issue no. 2 and 3rd part of issue no 5 at 
this stage. It may be pointy _ out that 
even though the first part of issue no. 1 
was not ordered to be put up at this 
stage for arguments, it has been covered 
W the arguments advanced and as to 
teue no. 2. an important 
matter as to whether even if it be held 
that respondent no. 1 holds an office 01 
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profit within the meaning of that term 
under Article 191 of the Constitution, is he 
exempt under the provisions of U. P. Act 
XIX of 1951 and U. P. Act XIII of 1952. 
also has been covered and has already 
been argued out It being a pure question 
of law, which has been argued out at 
length, no prejudice has been caused to 
any party on account of this aspect of 
the matter being not specifically struck in 
the form of an issue in the case, 
FINDINGS. 

IL Issue No. 1: — The Uttar Pradesh 
Home Guards Adhiniyam, 1963 (U. P. Act 
X3CIX of 1963) provides for the consti- 
tution of a force known as the Uttar 
Pradesh Home Guards for utilising its ser- 
vices for duties in times of emergency and 
serving as an auxiliary to the police for 
the maintenance of law and order. A 
"home guard” under the Act means a 
person who is enrolled as such, and in- 
cludes an officer appointed under this Act. 
The functions of the home guards under 
the Act are provided in Section 4 of the 
Adhiniyam and their functions are cover- 
ed by the purposes for which the Adhi- 
niyam has been framed. The Home Guards 
are to serve as an auxiliary to the police, 
and when required, help in maintaining 
public order and internal security. They 
will help the community in air raids, 
fces, floods, epidemics and other emer- 
gencies. They will function as an emer- 
gency force for such special tasks as may 
be prescribed and they will proyide func- 
tional units for essential services and will 
perform such other duties relating to any 
measure of public welfare as may be pre- 
scribed. Appointment of certain officers 
including a Commandant General of 
Home Guards is also contemplated under 
Sea 5 of the Adhiniyam. Other officers 
opart from the Commandant General may 
also be provided on such terms and con- 
ditions as may be prescribed. The pre- 
scribing of the conditions, according to 
the definition of the word "prescribe”, is 
left to be made under the rules framed 
under S. 15 of the Adhiniyam. The super- 
intendence of the Home Guards is to 
vest in and to be exercised by the State 
Government. Sub-section (3) of Section 
6 provides that subject to the overall 
control and direction of the District 
Magistrate in any area within the district, 
the administrative control and direction 
of ihe Home Guards in that area shaU 
vest in such officers as may be prescribed. 
Section 7 provides for the enrolment and 
it describes as to what an application for 
enrolment shall contain. A certificate is to 
be issued to him appointinent in the 

form ,set out in the Second Schedffi 
under the seal and signature of s^^h 
rer as may be prescribed as a result 01 
which he shall be vested ^th 

and privileges contemplated under the 

Act and shall be subject to the duties oi 
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a Home Guard. OfBcers and other mem- 
bers of the Home Guards are expect^ to 
wear su(^ unif orms as may be prescribed. 
The District Majjistrate may by order call 
out any Home Guard attached to_ a unit 
posted In the district for duty in any 
area within the district and the Com- 
mandant General or such officer of the 
Home Guards, as may be authorised by 
him in this behalf, may call out any 
Home Guard for duty in any part of the 
State or outside the State. Section 10 of 
the Adhiniyam provides that a Home 
Guard acting in the discharge of his fun^ 
tions under the Act shall be deemed^ to be 
a public servant within the meaning of 
Section 21 of the Indian Penal Code. 
There is a liability attached to a H^e 
Guard inasmuch as he shall be bound to 
serve in any unit of the Home Guaiw 
to which for the time being be may be 
attached subject to the rules that may 
be made in this behalL The Home Gua^ 
be liable to serve when called for 
in a prescribed manner lor duty m any 
part of the State, They may ^ 
required to render service outside the 
State, but they will not be required to 
do so unless they have given their con- 
sent la the prescribed m^er for 6U«ai 
service. The Commandant General or ^y 
officer prescribe in .this behalf shall 
have the authority to discharge or sus- 

E end any member of the Home Gua^ 
1 accoit^ce ^th the rules made in this 
behalf. A Home Guard may also reriCT 
from the force after giving one months 
notice delivered to such officer as may 
be prescribed. There are cert^n penal- 
ties also pro'rided under the Adhiniyam 
for a Home Guard who falls to report 
himself when called out for duty under 
Section 8 of the Adhiniyam. or without 
sufficient excuse neglects or refuses to 
obey any lawful order or direction of his 
superior officer or other competent auth- 
ority or fails to discharge his function as 
a member of Home Guards while on 
duty, or deserts his post, or is guilty of 
cowardice or offers any imwarranted per- 
sonal violence to any person In his cus- 
tody. 


12. The first question to be determin- 
ed is as to whether respondent no. 1 was 
a Home GuitJ employed tmder the Adhi- 
niyam, But before dedding this point we 
have to look into the provirions of a cer- 
tain Scheme also wWch was In existence 
for the creation of Home Guards even 
before the Adhiniyam under an executive 
order of the Government. 


13. Certified copies of a number of 
orders of the Government have been filed 
in the case to Indicate as to what the 
Scheme of the Home Guards was and 
what were toeir duties and functions and 
the remunerations. If any, that were pay- 
able to them. The earliest letter Ja that 


connection is dated the 28th of February, 
1963 (Exhibit A-4). It is a letter addressed 
by the Director of Civil Defence and Ad- 
ditional Secretary, to the Government of 
Uttar Pradesh, Confidential (CD) Depart- 
ment to all the District Magistrates of 
Uttar Pradesh, which states that a schema 
for Home Guards, which was shortly to 
be introduced, envisages the appointment 
in each Battalion of a number of superior 
officers who will be paid some remune- 
ration, in the shape of an honorarium, to 
compensate them for their travelling and 
other expenses, and among the scales pre- 
scribed is to be found an honorarium of 
Rs. 50 per mensum for an adjutant. .It 
then provides as to how the selection for 
these posts will be made by the State; 
L e.. it shall be made by a Board special- 
ly constituted for the purpose. The letter 
also describes the number of Battalions 
sanctioned for the various districts. The 
qualifications of the various officers also 
have been mentioned, the posts of the 
various officers being confined to Ex- 
Army or Ex-Police Officers or to mem- 
bers of University or Degree College staff 
with a backgroimd of military training 
and prepared to work on a part-time 
basis. The letter dated March 22. 1063 
(E^^bit A-3) described the outlines of 
the Scheme for Home Guards on the 
ba^ of a proposal of the Government 
of India. The purposes of the force have 
been described to be more or less in the 
same manner in which they have been 
described In the Adlilniyam and the de- 
tails need not be repeated. The liability 
for service also is similar. The various 
officers in the Organisation also have been 
described and one of the officers describ- 
ed Is an adjutant attached to each Bat- 
talion. Physical standards, character and 
preference in enrolment also have been 
mentioned in the. Scheme. The limitation 
as to service also has been described, 
the wiinlmum period being three years 
with one month's notice on either side. 
The Commandant General may allow a 
member to withdraw otherwise 
also on compassionate grounds. The 
emoluments of the officers have also been 
described. For an adjutant Rs. 50 per 
mensem Has been described as Instruc- 
tor's allowance. Various other allowances 
have been described, but they seem to be 
applicable to the Home Guards as such 
and not to the officers. Training allowances 
at the rate of Rs. 2 per bead per diem 
inclusive of expenditure on contingencies 
has been allow^ when members of Home 
Guards are called up for collective training 
In camps at various levels. A parade al- 
lowance has been described as being 50P. 
per bead for each parade attended. Ihe 
du^ allowance also has been described 
umfer the rtdes when members are called 
up for duty outside their localities but 
within the State including costs of trans- 
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port etc. which will not exceed Es. 2 per 
^em per head. For duty outside the State 
it _ is prescribed that members will be 
paid a suitable duty allowance depending 
onthenatme of the task assigned and the 
area in which it is to be performed. An idea 
is given in this letter about the training 
also that the Home Guards have to under- 
go. The types of arms to be provided to 
the Home Guards also are described. By a 
letter dated the 6th of December, 1963 
(Exhibit A-6) sanction has been convey- 
ed of the Government to the grant of an 
outfit allowance at the rate of Es. 100 
only initially to various officers. In an- 
other letter dated the 24th of February, 
1964 (Exhibit A-7) it has been pointed 
out that the provisions of Civil Service 
Eegulations will not apply to the case of 
of pensioners for the purposes of 
adjustment of pay and pension of re-em- 
ployed pensioners if they happen to be 
appointed as Home Guards and it is stat- 
ed that the pensioners will get such hono- 
raria and allowances as may be prescrib- 
ed -for various ranks in the Home Guards 
Organisation. On the 9th of March, 1964, 
there was issued another letter (Exhibit 
A-8) which, among other .things, says that 
the Instructor’s allowance sanctioned in 
the earlier letter dated the 23rd of May, 
1963 (Exhibit ,A-5) which describes the 
allowance for an Adjutant at Es. 50 per 
mensem, may be treated as an h 9 no- 
xarium and that G. O. has been modified 
to that extent. In that G. O. the allow- 
ance was described as Instructor’s allow- 
ance. 

14. We find on record in connection 
with the appointment of respondent no. 
1 ,as Adjutant, a copy of his application 
(Exhibit 6) addressed by him to the 
Deputy Controller, Civil Defence, Luck- 
now, the application -dated the 21st of 
June, 1963 having been made prior to 
the coming into force of the Adhiniyam 
which was assented to by the Governor 
on the 30th of December, 1963 and which' 
was published in the U. P. Gazette (Ex- 
traordinary) dated the 31st of December 
1963. There _was a recommendation on 
this application of the District Magistrate 
(Exhibit 8). The appointment order passed 
■fay the Commandant General (Exhibit 4) 
is dated the 11th of November, 1963., All 
these relate to the period prior to the 
coming into force of the Adhiniyam. The 
appointment order provides that the ap- 
pointee namely, respondent No. 1, would 
be entitled to Instructor’s, allowance at 
the rate of Es. 50/- per mensem. The 
printed copy of this order is Exhibit 5. 
There does not appear to be any other ap- 
plication on behalf of respondent No. 1 on 
record or any other order as to his ap- 
pointment. It thus appears that no appli- 
cation -was made by respondent No. 1 
after the coming into force of the Adhi- 


my^_ nor ray appointment made. The 
provide that the ap- 
^ts coming into 
force would terminate or it would be 
havmg been made under the 
”0 iiave yet 

Government imder 
Section 15 of the Adhiniyam. 

15. Seriion 24 of the U. P. General 
Act provides that where any 
enactaent^ repealed and re-enacted by 
Pradesh Act with or without 
modification, then, unless it is otherwise 
expressly provided, any appointment, 
notification, order, scheme, rule, form or 
fiy-lw, made or issued under the repealed 
enactment shall, so far as it is not incon- 
sistent 'wath the provisions , re-enacted, 
continue m force, and be deemed to have 
been made or issued under the provisions 
so re-enacted, unless, and until it is 
superseded by any appointment, notifica- 
tion order, scheme, rule, form or by-law 
made or issued under the provisions so 
re-enacted. 


16. This provision of law will not 
apply to the case because the Scheme 
that was enforced prior to the coming 
into force of the Adhiniyam was imder an 
executive^ order and not under an enact- 
ment which may have been repealed or 
re-enacted. It cannot, therefore, be said 
under this provision that the scheme 
under which the appointment of respon- 
dent no, 1 was made will be deemed t^ 
have been made under the rule-making''' 
power under Section 15 of the Adhiniyam 
or the appointment . of respondent no, 1 
should be deemed to have been made 
under the provisions of the Adhiniyam, 
The rules under the Scheme made by an 
executive order have not the force of 
law as they are not statutory rules but 
are rules made by an executive authorily. 
The principle embodied in Section 24 can- 
not be made applicable to such a case for 
what .was done under a prior law only 
has to be deemed to have been done 
under a law which repeals or re-enacts 
it. The scheme having been made under 
an executive order cannot be said to have 
been made under any law or a law which 
may have been repealed or re-enacted 
by the Adhiniyam, Eespondent no. 1, 
therefore, cannot be said to have been 
appointed as an Adjutant under the Adhi- 
niyam. He is, however, an Adjutant under 
the Home Guards Organisation in accor- 
dance with the Scheme, referred to above. 
That scheme does not seem to have been 
put in abeyance on account of the Adhi- 
niyam and is still continuing, for respon- 
dent no. 1 continued to hold the office 
under the scheme even after the coming 
into force of the Adhiniyam wWch office 
he has resigned, his resignation being 
accepted as from the 31st of March, 1967, 
as appears from an entry in the Comman" 
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they may be of some pursuasive value, 
will not be of that force which may be 
attached to a judgment of a Hieh Court 
much less will they be of binding autho* 
rity as would be the opinions of the Sup- 
reme Court I. therefore, do not propose 
In the first instance to refer to the Judg- 
ments of those Election Tribunals. I shall 
confine myself only to the law laid down 
by the High Courts as also by the 
Supreme Court It may be necessary to 
refer to the decisions of the Election 
Tribunals also In case the point is found 
as having not been covered by the deci- 
sions of the High Courts or the Supreme 
Court 
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ders’ Namawali Pustika, Second Battalion, 
Home Guards. Lucknow (Exhibit 9 at 
p. 7). 

17 It must therefore, be held that 
respondent no. 1 Is not an Adjutant under 
the Home Guards Adhinlyam. 1963. The 
Question, therefore, whether he holds an 
office of profit by virtue of his being an 
Adjutant under that Adhinlyam does not 
arise. 

18 The question, however, still re- 
mains to be determined as to whether he 
held an office of profit on the relevant 
date, it being not disputed that he vras an 
Adjutant under the Home Guards Orga- 
nisation under the Scheme ^th on the 
date of nomination and on the date of 
election. 

19. Article 191 of the Constitution In 
to far as it Is relevant provides that a 
person shall be disqualified for being 
chosen as. and for being, a member of the 
Leeislative Assembly of a State If he 
holds any office of profit under the Gov- 
ernment of India or the Government of 
any State specified In the First Schedule, 
other than an office declared by the 
Legislature of the State by law not to dis- 
qualify its holder. 

20. The question to be determined Is 
as to whether by virtue of his being an 
Adjutant under the Home Guards Orga- 
nisation under a Scheme promulgated 
through an executive order, referred to 
above, respondent no. 1 held an office of 
profit under the Government of Uttar 
Pradesh, it being left to be determined 
later as to whether if he did hold an 
office of profit, has that office been dec- 
lared by the Legislature of the Uttar Pra- 
desh by law as not disqualifying him 
from being chosen as. and for being, a 
member of the Legislative Assembly. It Is 
not disputed on behalf of respondent no. 1 
that he holds an office. What Is to be 
Been Is as to whether he holds an office 
tmder the Government of Uttar Pradesh 
and whether it la an office of profit 

2L A number of aulhoriUes were 
dted at the Bar to show as to what is an 
office of profit and the circumstances 
under which an office can be said as be- 
ing held under a Government. The cases 
which have been cited in this connection 
have either been decided by some Elec- 
tion Tribunals or by some High Court or 
by the Supreme Court The Election Tri- 
bunals. as they stood constituted prior to 
the recent amendment of the Represen- 
tation of the People Act were subordi- 
nate authorities and were under the 
superintendence of the various High 
Courts under Article 227 of the Consti- 
tution. The orders bv them were amen- 
able to the Jurisdiction of the various 
High Courts under Article 226 of the 
Constitution. The opinions expressed In 
th« decisions Of such Tribunals, though 


22. Let me now take up such cases 
one by one;. 

23. The earliest case dted before me 
is that of Ravanna Subanna v. G. S. Kag- 
geerappa. AIR 1954 SC 653. It Is pointed 
out in that case that the meaning of the 
expression seems to be that an office must 
be held under Government to which any 
pay. salary, emoluments or allowance is 
attached. The word "Profit” connotes the 
Idea of pecuniary gain. If there Is really 
a gain, its quantum or amount would not 
be material, but the amount of money 
receivable bv a person in connection with 
the office he holds may be material In 
dedding whether the office really carries 
any profit The office In that case was 
that of the Chairman of Gubbi Taluk 
Development Committee. The Chairman 
was entitled to a fee of Rs. 6 for each 
stUing he attended. It was pointed out 
that the fee of Rs. 6 which the non-official 
Chairman was entitled to draw for each 
sitting of the committee, he attended, was 
not meant to be a payment by wav of 
remuneration or profit, but it was given 
to him as a consolidated fee for the out- 
of-pocket expenses which he had to in- 
cur for attending the meetings of the 
committee end the Supreme Court 
thought that it was not the intention of 
the Government which created these 
Taluk Development Committees which 
%'ere to be manned exclusively by non- 
officials. that the office of the Chairman 
or of the members should carry any pro- 
fit or remuneration. What has. therefore, 
been laid down in this case is that an 
office in order to be an office of profit 
must, besides being held under Govern- 
ment. also carry pay. salary, emoluments 
or allowance attach^ to It. The term 
"profit" connotes the idea of pecuniary 
gain and if there is really a gain, its 
quantum or amount would not be mater- 
ial. In the circumstances of that case a 
fee of Rs. 6 for each sitting of a certain 
committee was held only to be a fee for 
out-of-pocket expenses and not profit. 

24. The next case Is that of Dr. Deo- 
rao Laxman Anande v. Keshav Laxn^ 
Botkar. AIR 1958 Bom 314 decided by the 
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Bombay HiEh Court. The expression 
"office of profit” under the Government 
was analysed in that case as connoting of 
three tilings, namely. (1) that the person 
held an office, (2) that it was an office of 
profit and (3) that it was an office under 
the Government of India or the State 
Government. Am office of profit, accord- 
ing to the view expressed in that case, 
means an office capable of yielding a pro- 
fit or from which man might reasonably 
be expected to make a profit and. as h^ 
been laid down in Ravanna's case. AIR 
1954 SC 653 (supra), the amount of such 
profit was immateriaL 


25. The principal tests for deciding 
whether an office is under the Govern- 
ment. as pointed out in that case, are (li 
what authority has the power to make 
an appointment to the office concerned, 
(2) what authority can take disciplinary 
action and remove or dimiss the holder 
of the office and (3) by whom and fmm 
what source is his remuneration paid. The 
learned Judges, however. proceeded to 
remark that of these the first two are 
more important than the third one. 


26, The question was whether an In- 

surance Medical Practitioner functioning 
under the Employees’ SUte I^rance 
Act. 1948. was a holder of an and 

it was pointed out that the fact that h 
was allowed private P/^^ice would not 
alter the character of his appointment 
Various sections of the 

into consideration and it was held that the 
Imurance Medical Practitioner held a 
p^ or an office under the Government 

of Bombay. 

27. Next we come to another 
the Supreme Court, 

Shakur v. Rikhab Chand. AIR 1958 .bU 
62 There it was pointed out tnai me 
power of the Government to appoint a 
ElSn to an offlca ol nroSt or to contmua 
him in that office or revoke his ap^mt 
ment at their discretion and payment 
from out of Government revenues m- 
portant factors in determimng whether 
that person is holding an office of profit 
under the Government thou^ payment 
from a source other than Government 
revenue is not always a decisive factor. In 
that case the person whose 
challenged was appointed by the Commit- 
tee of the Durgah Endowment comUti^ 
ted under the Durgah Khwaja Sahib Art 
(Act XXXVI of. 1955). No doubt, although 
the Committee or the 
Committee were removable by the Gov- 
ernment of India, the appointment of the 
Mohatmim (manager) of Madarsa Duwh 
Khwaja Sahib Akban, who was appoint- 
ed by that Committee, could not be said 
to be an appointment by the Government 
of India nor was ^_he removable by tee 
Government of India nor was the pay- 


ment made to him out of the revenue of 
the Government of India. In such circum- 
stances, the mohatmim was held not to 
hold an office of profit under the Govern- 
ment. The test laid down, however, was 
the same as in the earlier two cases, 
namely, the power of the Government to 
appoint a person to an office of profit or 
to revoke his appointment at their discre- 
tion and payment from out of the Gov- 
ernment revenues, though the source of 
payment was held not to be always a 
decisive factor. 


28. The matter came up before a 
Bench of the Rajasthan High Court in 
Hoti Lai V. Raj Bahadur. AIR 1959 Raj 
227. In that case the question was whe- 
ther the office of an Oaths Commissioner in 
Rajasthan is an office of profit under the 
Government of Rajasthan. It was pointed 
out therein that the fact that there is no 
fixed pay for the office is immaterial. So 
long as profit arises by fees or by commis- 
sion to the holder of an office, the office 
will be an office of profit. The 
appointment in that case was to be 
made by the Judicial Departmenf 
of the Government and it was point- 
ed out that the words "Government 
of India or the Government of any State” 
must be interpreted in their widest import 
and would thus include Judicial Office 
cr office under the Judicial Department as 
the office under the Government of India 
or the (Jovemment of any State. It was 
also remarked that even an office held 
under the Legislature, as for example, the 
Secretary to a legislature or clerks work- 
ing in the office of a legislature woidd 
also be holding office of profit under the 
Government of India or the Government 
of a State. The word "Government” used 
in Article 102 must be .read widely to in- 
clude aU the three functions of Govern- 
ment, namely, executive, legislative, judi- 
cial and an office of profit held under any 
of the three branches of Government 
would be an office under the Government 
of India or the Govemmen*. of a Stata 
That judgment was delivered for the 
Bench by Wanchoo, C. J. who is now iiie 
Chief Justice of India, 


29, We next come to the case ol 
Cheddu Singh v. Monohar Singh, AIR 
1964 All 179 decided by a Bench of this 
Court. There it was held that a branch 
Post-master is an officer in the employ- 
ment of the Central Government. He is 
not a Government contractor, rior is he a 
dvil servant nor can it be said that he 
is holding a civil post within the meaning 
of Art 311 of the Constitution. He could 
also not be said to be a Government 
Servant, but he did hold an office of prom 
under the Central Government The duti^ 
assigned to him may be fewer than tee 
duties that are assigned to a post-mast^ 
or a Eub-post-master because « is a 
branch post-office, but whatever duties 


SS AH. 

are aslsned to him are eracOy the same 
os are assiqned to any post-master or sub- 
post-master and are to be perforaed by 
him in the same way os by a post-master 
or sub-post-master. The quantum, of 
emoluments that he receives \s in^^er- 
ial- it is enouch that he receives emolu- 
mento by way o£ profit. What la laid 
do^in this case la that in order that 
B nprson may be held to be holdinE 
on'^fHce of profit under the Cabhjl 
Government he must be shown to the 

&d'h?sho™'that' beholds an office rindered' 'by the oIBcer. It^was 

tom wWch he earns profit The quantim ursed m the 


Balak Bam v. Badri Prasad (Sahfial J.l A. LB. 

sleeps in camp. Analysing the nature of 
these payments it was urged in that case 
that the payments received by su^ an 
officer are not by way of remuneration or 
profit but are mere allowances granted 
to him in order to compensate .him to 
cover his expenses while he is attendmg 
the Amy courses or the annual training 
camp. The fact that these payments are 
conditional on attendance at the courses 
or the camp shows that they are not on 
a par with an ordinary salary and can- 
not be treated as plain remuneration for 
* red by the officer. It was 

case that he may perform 

all the duties assigned to him as Cadet 
Corps Officer and still will not be entitled 
to draw his honorarium, or daily allow- 
ance if he fails to attend the aimu^ 
training camp and the monthly pay he 
get only when he attends Amy 
coiu^es, L e., for receiving instruction, 
not for performing duties or rendering 
services. The learned Judge accepted this 
contention pointing out that the distinc- 
tion drawn appeared to be valid and the 
amounts to which the petitioner in that 
was entitled under Buies 35 and 36 
could not be equated with remuneration 
or profit, since they were not paid In 
return .for services rendered. The pay 
drawn under Rule 35(2) Is for receiving 
instruction and is more analogous to the 
stipend paid to a scholarship holder than 
to the salary paid to an employee, '^e 
honorarium and allowance drawn imder 
Buies 35(3) and 36(1), which are given for 
attending training camp, are presumably 
meant to compensate and cover expenses 
incurred by the officer in that connection. 
This case does not define as to what is 
profit but decides that in the case there 
was no question of any profit or remu- 
neration as the payment that was made 
was not made for services rendered but 
was made for receiving instruction 
and for attending training camp, the for- 
mer being by way of stipend rather than 
salary and the latter by way of compen- 
sation to cover the expenses incurred. 

31. We then come to a case of the Cal- 
cutta High Court, namely G. Basu v. San- 
kari Prosad Gbosal. (1963) 67 Cal WN 
558. It lays down that when the powers 
of appointment and dismissal are vested 
in different authorities and the remune- 
ration is pid by another, the office should 
be deemed to be held under all of them, 
if a wide connotation and construction be 
preferable as it should be under Article 
102(l)(a) of the Constitution and like pro* 
wsions. 

32. It may .here be pointed out that 
Article 102(l)(a) relates to mernbem of 
the Central Legislature and is parallel to 
Article 191(l)(a) and whatever interpre- 
tation Is put to one is equally applicaoie 
to the other. Similarly, the provisions of 
section 5-A of the U. P. Panchayat BaJ 


of' the ^'^oluments he nmy ^ 
receiving was im^teiial. The bi^ch 
iSSteT did work ^der the Gov- 
5^ent of India and he held an office of 
profit. 

30. Next we come to 
Panna Lai v. Har Narala 1964 All U 902 
Sso of our High Courtbut decided by a 
Single Judge, on which strong reliance 
hS^been placed on behalf of resjMndent 
no 1 It was a case of a person whq^as 
in the N. G. C. Jumor Division, 
question was whethCT it 
of nrofit Rule 35 of ^6 National Cadet 
Coros Rules, 1948 provided that every 
offlwr cormrussioned in the N^on^ 
Cadet Corps and posted to a unit of ^ 
Stoior Division shaU be entlO^ 
'fw period , of^ actual attendww 
(the underlining (herein i ^ 

nffne) at authorised course of to- 
structlon in Amy vrito 

Army units. Including intervening S^ 
days and holidays to-such pay as is 
fi?d in Schedule H. It 

that every officer comndssioned in the 
National Cadet Cor^. . and bost«d to a 
uiut of the Jurtior Division shall be en- 
titled to receive at the end of 
Ing year, an honorarium as spedfied m 
Sdiediile II, on condition that he has at- 
tended the annual training camp of hw 
unit in such a trdi^ is 

emoluments provided ^der me 36. « « 
stated that every officer of the Senior 
and Junior Divirion Posted or appoin^ 
to a unit or part thereof shaU be entitl^ 
to such allowances as are specified m 
Schedule II. The learned Judge who de- 
cided that case pointed out that from 
these rules read with Schedule 11 it ap- 
peared that a Junior Division Officer was 
entitled firetiy to pay (ranging be^^o 
Rs. 130 and Bs. 290 per month) for 
periods of actual attendance at authorise 
TOurses of instruction in Army schools 
and with Array units, secondly to an 
honorarium (ranging between ,Rs. 90 and 
^ 250) at the end of the training year 
If he has attended the annual training 
camp in such year and thirdly to an al- 
lowance (RS..5 per day) for every day of 
actual attendance at the annual training 
camp, provided be lives, messes and 



1969 


V. Satyanarayana v. P, Subbarao 

in that, process was issued against them, 
they were harassed, they were required to 
attend and did, in fact, attend the Court on 
sever^ occasions, they were defended and 
had incurred ejqpenses, and in fact damage 
can be said to Save been done to them fy 
reason of this prosecution. Secondly, it end- 
ed in their favour. It is, therefore, contend- 
ed that in so far as the mahce and want of 
reasonable and probable cause are concerned, 
there is no proof at all. At any rate, the 
inference is dra^vn from certain facts though 
the said elements are not established. It may 
be mentioned that the question which the 
Coinds below were called upon to determine 
was whether- the defendant honestly believ- 
ed the case which he laid before the Magis- 
trate and whether he acted with ill-TOtll, 
hatred or spite. 

7. The two other ingredients, viz., "want 
of re^onable and probable cause” and 
“malice” are not suscentible of precise 
definition, in that during me course of seve- 
ral centuries, they have been emressed in 
different lanmage by different Judges in 
England, which has exported its law of Tort 
to this coimtry. Winfield in his book on 
Tort (.7th Edn. page 710) said that “there 
does not appear to be any distincb'on be- 
tween "reasonable” and “probable”. The 
conjunction of these adjectives is a heritage 
from the redimdancies in which the old 
pleaders delighted, and although it has been 
said that reasonable cause is such as would 
operate on the mind of a discreet man while 
probable cause is such as would operate in 
the mind of a reasonable man, this does not 
help us much, for it is difficult to picture a 
reasonable man who is not discreet”. It is 
obvious, therefore, that diere would be 
various definitions and indeed there were. 
Of them, it may be of assistance to cite the 
one given by Lord Devlin in Glinsld v. 
Mclver, (1962) AG 726, 767, where he 
stated that reasonable and probable cause 
“means that there must be cause (that is, 
sufficient ground. . , .) for thi nk i n g that the 
plaintiff was probably guilty of the crime 
imputed”. This is merely to say 4at the 
prosecutor has to make out a prima facie 
case fit to be tried, not that it should suc- 
ceed nor that he should have belief in the 
probability of conviction, Dixon, /J., in Com- 
mon-wealth Life Assurance Society Ltd. v. 
Brain, (1935) CLR 343, 882, was of the 
view that the prosecutor must beheve that 
“the probability of the accused’s guilt is 
such that upon generd grounds of justice 
a charge against him is warranted”. Or, as 
posed by Cave, J., to the Jury in Abrath v. 
North Eastern Railway Co., (l883) 11 QBD 
79: ‘Did (the defendants) honestly believe 
the case which they laid before the Magis- 
trate”? In our opinion, it may be simpler to 
state that the answer to the question “did 
the prosecutor believe in the admittedly 
known facts when he launched the prosecu- 
tion, so that he could be said to have rea- 
sonable and probable cause for so doing* ? 
would furnish a workable test. 
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8. In so far as malice is concemei it 
tas Deen ecjually difficult to •find a uuifonnly 

f eneral definition of it. It has been variously 
escribed. As Winfield staled (Winfield on 
Tort, yth Edn, page 714): “Perhaps we are 
nearer the mark ff we suggest that malice 
exists unless the predominant wish of the ac- 
cuser is to vindicate the law And it has 

long been law that malice and lack of rea- 
sonable and probable cause must be sepa- 
rately proved. Want of reasonable and pro- 
bable cause may be evidence of malice in 
cases where it is such that the jury may 
come to the conclusion that there was no 
honest belief in the accusation made. If 
there was such an honest belief, the plain- 
tiff must establish malice by some indepen- 
dent evidence, for malicious motives may co- 
exist with a genuine belief in the guilt of 
the accused. If want of reasonable and pro- 
bable cause is not proved by the plaintiff, 
the defect is not supplied by evidence of 
malice”. Again to cite Lord Devlin in Mc- 
lyers case, 1962 AC 726: "Malice, it is 
amreed, covers not only spite and ill-^^ but 
also any motive other than a desire to bring 
a criminal to justice”. 

9. The ordinary meaning of malice can- 
not be determinea by any subjective stan- 
dard. It denotes spite or hatred against an 
individual. But it is often difficult to infer 
this spite or hatred from the conduct of a 
person, A Bench of the Calcutta Hi^ Court 
in Bharat Commerce and Industries Ltd, v. 
Surendranath Shukla, AIR 1966 Cal 388, 
after referring to what has been stated by 
Clarke and Lindsell and Professor Winfield 
in their reqjective books on the Law of Tort 
observed at pages 391-892 : — 

“Thus, in order to give an objective mean- 
ing to the term ‘malice’, it should be found 
Out whether the accuser has commenced 

f irosecution for vindication of justice, e. 
or redress of a public %vrong. If he is 
actuated by these considerations, he cannot 
be said to have any mahce. But if his object 
to prosecute is to be vindictive or to malign 
him before the pubhc or is guided by purely 
personal considerations he should be held 
to have mahce in the matter”. 

In our view, it is difficult to envisage a 
person actuated by such purely pubhc spirit 
and thus subject mmself to the inconvenience 
and expense in larmching a criminal pro- 
secution, It would not be untrue to postulate 
some element of personal interest or dislike 
for the person against whom the prosecution 
is launched, which however would not 
amount to mahce, though when it reaches 
the stage of ih-will, hatred, vindictiveness or 
cussedness, it can be said to be actuated by 
mahce. 

10. Before we consider the second ques- 
tion namely whether the findings regarding 
mahce and want of reasonable and probable 
cause are findings of fact or whether these 
are findings which can be canvassed in 
second appeal, it is necessary to eramine 
what the evidence is upon which the Courte 
below have acted and whether that evi- 
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denc« is sufficient to establish malice 
whether it was only an inference dmwn by 
the Courts from certain facts. In tius case, 
there is ample evidence for the Court to 
come to the conclusion that not only 
the defendant actuated by mahce in hiing 
the complaint but also there was no xea^ 
able and probable cause for him to 
with the prosecution. The 1st plaintiff, the 
defendant, and his two brothers were me^ 
bers of the [oint family wd ^bou^ the 
ageocy which they obtained from Charnu^ 
Cigarltte Factory was m the name of the 
1st Dlaintilf. it was treated as a joint family 
asset and. as the Cour^ below pomted ^ 
on the day when the frac« is haw 

taken place between Krishna Murty and 
Shers iS the shop the 
that they were in charge of that shop 
Mclusion of the plamliC and the members 
of his famdy whi£ the plmnliff and his soM 
contend that they were m poerffisim to 
these circumstances, it is not dilfieult to 
Ifresumo that the altercahon relateil tiJtaWtg 
Srposseasion o! the shop by 
from the defendants or vice vma Doth sidto 
sJjfered loluries. It is not denied that Knsj^ 
Mirty had multiple miunea as also t»to 
brothers of the 1st delendant namely. 
SpaSrao and Veokataratnam. The evidenM 
toiSier shows that Krishna Murty was in M 
Siwnseious state and morphia wtu adm^ 
Sterod to him at about 4 a. m. and thew 
after the assertion that lie had 
romelhina which Is diltieult to compieheni 
Prior to Ibis, there is evidence to show ttot 
be must have lumped into a canal “to 
body was seen floating, to these cuctu^ 
srimees the 1st defendant's categorical asser- 
S; to the complaint that the 1st t“pon- 
dent, Krishna Murty was abseooing to 
order to escape the prosecution 
men" fSrltaSbing Copalarao ^d Venlmgj 
ratnam. and that the othw plaintiffs 
taow the whereabouts of the 1** 

Sishna Murty. and are givmg him ““ 
shelter, would show that be could not tow 
believed in the statements made by tu^ 
These averments, to om view were n^o 
recklessly without regard to the truth Mtt 
Sth an ulterior obiectivo namely to 
ovet the plaindH-respondenU so that tory 
nuy not attempt to take possessioo. ^ te 
hirthei lortiEed by the subsetiuenl aU^ 
rions in the petition that the plainti^esp^ 
dents to this case and Kpshtm -Mni^ 
determined to do away 

dant and to injured hrolheis that 1^^ 
their main object is to kill the 
and to get at the management of the misl- 
^s for the benefit of the 1st respond^ 
SSlusively and that ibe ^ 

also openly saying so. He has 
that tne 1st respondent was not to to seen 
^fedo and toThe Wt that toe Iri ^ 
oondent with the support and hrfp of tto 
mher respondents Is torng to do h^'/h^ 
to him. ■Thiis, occordmz to liiim ito toe 
Doodents have conspirrf against tte def^ 
SSb and his brothers. Gopak Rao and 


(Jaganmohan Heddy C. JJ AelsB. 

Venkatarahiam and the defendant is very 
much afraid of bodily harm at the hands ol 
the respondents. 

11. These aflegations, as pointed out ^ 
the trial Judge as well as the appellata 
Judge, are lot^Iy unfounded. The appellant 
examined himself as D. W, 1 and produced 
two others, a betel-leaf shop owner who was 
examined as D. W. 2, and a, 
shop owner who was examined as D. W, So 
The shops of these witnesses were 


ine soops OI Uicao wiLU&oava ••w 
siluated near the Charmlnar Agency sh^ 
D. W. 2 deposed that on the third day fol* 
lowing the Incident he bad found some ol 
the plaintiffs and others gathering at the 
Channinar Agency Shop in the evenkg Md 
staling that toe same late which bad befal- 
len Krishna Murty should overtake defen- 
dant also, and that the defendant was pre- 
sent at that time. D. VV. 3 says that he saw 
a crowd gathering at the agency shop aM 
that some of the plaintiffs were in the 
crowd. He further Stated that some of the 
plaintiffs staled that it would have 
better If the defendant had received injuries, 
but that the defendant was not present then. 
From (he depositions of toe witnesses examin- 
ed above it is clear that they were speaUnS 
of incidents which occurred on two different 
occasions, D. W. 2 says that the defendant 
was present at the time when the plafn^ 
were saying that the same fate which had 
befallen Krishna Murty should overtake the 
defendant also. This shows that be was tot 

B resent on the second occasion spoken to by 
> W. 3. It is apparent from toe evidento 
of this witness that while the plaintiffs and 
others were present, the witness does tot 
say that the plaintiffs made a threat. Tb9 
threat abo was not in respe^ of causing ai^ 
death but only that the injury that tto 
brother of the defendant had received 
would befall the defendant-appellanti 
D. W. 3 alw says that some of the plaintiff 
who were in the crowd said that it would 
have been better if the defendant tod 
ceived injuries. Notwithstanding this tto 
allegations in toe petition are that the plain- 
tiffs wanted to kill the defendant-appellanZ 
to get at the management of the business fo7 
toe benefit of the plaintiffs. The trial Conrl 
as well as the appelate Court tod considep* 
ed toe evidence of the plaintiffs and believ- 
ed their evidence, particularly of those pla^ 
tiffs, who were not present at the time tffl 
the altercation, and who were living aw«y 
bom Vijayawada, and who bad come tb^ 
only on bearing of the disappearance M 
Krishna Murty. This evidence not only 
establish motive but also that ' there was 
absolutely no reasonable or probable causa 
for taking proceedings against them. Noto 
of the witnesses, either D. W. 2 or T). 
mentioned that these persons had said ex^ 
thing to justify the prosecutioru In viewOi 
toe fact that both the Courts below bavfl 
givea a dcBnilo finding on toe mrid a^ 
before them, no question of any interest 
would arise and fn these circumstances, tto 
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second quesHon that has been posed before 
us need not be gone into. 

12. This second appeal is accordingly 
dismissed with costs. 

DGB/D.V.C. Appeal dismissed. 
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G. VenJratratnam and others. Peti- 
tioners V. The Principal Osmania Medi- 
cal College, Hyderabad and others. Res- 
pondents. 

Writ Petns. Nos. 2523. 2528. 2572, 2573, 
2580. 2597. 2601. 2611. 2612, 2620 and 

2621 of 1967. D/- 20-11-1967. 

(A) Constitution of India, Art. 14 — 
Rules for selection of candidates for ad- 
piissinn to integrated M. B. B. S. Course 
in Medical Colleges in Telangana ap- 
pended to G. O. Ms. 1135 Health dated 
16-6-66 — Rule 6 (a) (ii) not invalid. 

There is a rational basis for providing 
a small percentage of seats for the class 
of candidates referred to in R. 6(a)(ii» 
being sons and daughters of non-official 
residents of Hyderabad City from and 
after 1-11-1956. The rule is not invalid. 

{Para 6) 

(B) Constitution of India, Art. 14 — 
Rules for selection of candidates for ad- 
mission to integrated M.B.B.S. Course in 
Medical Colleges in Telangana appended 
to G, O. Ms. 1135 Health dated 16-6-66 
— Rule 6(a)(i) and corresponding portion 
of R. 17(viui invalid — Unrestricted re- 
servation of seats for sons and daughters 
of Government Officers serving in Hy- 
derabad and Secunderabad discrimina- 
tory and invalid — Prov’iso under R. 6 
(a)(ii) does not govern R. 6(a)(i). 

Under Rule 6(a)(i) there is no limita- 
tion at all on the number of candidates 
belonging to that category being admit- 
ted in Medical Colleges in Telangana 
area. It makes an exception in the case 
of sons and daughters of Government 
Officers belonging to the Andhra Region 
and working in the twin cities of Hyde- 
rabad and Secunderabad without any 
justifiable basis. While in Rule 6 (a) (ii) 
only 5% of total seats are reserved foi 
sons and tiaughlers of non-officials who 
have moved in Hyderabad City on or 
after 1-11-1956, there is no such limita- 
tion under R. 6 .(a) (i). That rule and 
Rule 17 (viii) in so far as it relates to 
candidates referred to in former rule are 
discriminatory and invalid. 1966-1 Andh 
WR 294. Ref. (Paras 7, 8 & 9) 

Cases Referred: Chronological Paras 
(1966) 1966-1 Andh WR 294. Sukha- 

dev v. Gov t, of Andhra Pradesh 12 
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y. Sivarama Sastry and P. Balakrishna 
Rao, for Petitioners in W. P. Nos 2523 
2528. 2572. 2573. 2597 and 2601 of 1967. 
A, S. Prakasam. for Petitioner in W. P. 
No. 2580 of 1967; S. Sriramireddy, foi 
Petitioner in W. P. Nos. 2611 and 2612 
of 1967; S. S. R. Sastry. for Petitioner in 
W. P. No. 2621 of 1967; Govt. Pleader, 
for Respondents (in all the Petns.) 


KUPPUSWAIVn, J.:— In this batch of 
deven Writ Petitions a common question 
is involved namely, the validity of 
Rule 6 (a) (i) and (ii) and Rule 17 (viii) 
of the Rules for the Selection of Candi- 
dates for admission to the Integrated 
M.B.B.S.. Course in the Medical Colleges 
in Telangana area, appended to G. O. Ms 
1135 Health dated 16-6-1966. 


2. Sri Y. Sivarama Sastry. addressed 
the main argument in W. P. No. 2523 of 
67 and the Advocate appearing for the 
Petitioners in the other Writ Petitions 
adopted his arguments. It is. therefore, 
sufficient to deal with the submissions 
made by Sri Sivarama Sastry in Writ 
Petition No. 2523 of 67. 


3. The Petitioner in this Writ Peti- 
tion passed his Higher Secondary (Multi- 
purpose) Certificate Examination held in 
the month of March. 1967. in the First 
Class, securing 223.5 marks in the op- 
tional subjects, thus getting an average 
of 74.5%. He sought admission to the 
Osmania Medical College at Hyderabad 
Ehs father is a Chartered Accountant, 
residing at Secunderabad since 1944 and 
the petitioner was born and bred up at 
Secunderabad. He sought admission in 
Region I of the Telangana area compris- 
ing the cities of Hyderabad and Secun- 
derabad and he was selected from the 
General pool from that Region. He, how- 
ever received a Memorandum dated 6- 
10-1967 directing him to report to the 
Principal, Medical College. Guntur. By 
that Memorandum 16 candidates includ- 
ing the petitioner who were selected from 
Region I under various categories for ad- 
mission to the Integrated M. B. B. S., 
Course for the year 1967-68 were inform- 
ed that they have been allotted to An- 
dhra Area for their admission in one of 
the Medical Colleges in that area. The 
said candidates were instructed to report 
to the Principal. Guntur Medical College, 
Guntur, who is the authority-in-charge 
of Admissions in Andhra Area, on or be- 
fore 13-10-1967 failing which their pro- 
visional admission would be cancelled. 
This Memorandum was apparently issued 
In pursuance of the G. O. Ms. 1135 Health 
dated 16-6-1966. Under that G. O.. the 
Government directed that the rules spe- 
cified in the Annexure to the order shaU 
be followed in respect of admission of 
Students to the Integrated M. B. _B. S., 
Course in the Medical Colleges in the 
Telangana area from the academic year 
1966-67. The rules for the selection oi 
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candidates annexed to the G. O. state 
that the niunber of seats available lor 
admission of candidates to the 
Course in the two Government Medical 
Colleffes in the Telangana area shall be 
150 for Osmania Medical College and -120 
for Gandhi Medical College. There are 
certain rules for reservation of seats lor 
candidates from outside the State ol 
Andhra Pradesh, for those who have dis- 
tinguished in Sports etc., for scheduled 
castes and scheduled tribes and for the 
women candidates. After providing for 
such reservation Rule 6 of the Buies 
whidi relates to the Regional Distribu- 
tion of seats states as follows:— 
"REGIONAL DISTRIBUTION OF SEATS: 

6(a) For the piupose ^of Selection, the 
eeate available for admission In the Te- 
langana area of the State after deducting 
the reservation spedfied In Rule (2) (a), 
shall be allotted to the candidates belong- 
ing to that area only:— 

(i) Provided that the sons and daugh- 
ters of Officers of Government belongir^ 
to the Andhra Re^on and working In the 
twin cities may be admitted to the 
M. B. B. S., Course. 

(ii) Provided that the sons and daugh- 
ters of non-offldals who have moved Into 
Hyderabad city on or after 1-11-1956, 
and are bona fide permanent residents 
thereof may be admitted to the M.B.B.S., 
course. Such admissions should not in 
any case exceed 5% of the total seats 
available for Region L 

(II) Provided further that the sons and 
daughters ol non-officials seeking admis- 
slon under this rtile should have had 
their schooling at the Secondary stage 
and P. U. C., or its equivalent or H. S. C. 
(Multi-pxupose) examinations in the Te- 
langana re^on of the Andhra Pradesh 
State. 

Note (1): — The children of the Andhra 
oSidals and non-offidals referred to fa 
sub-clauses (i) and (ii) above shoxdd get 
selection on merit from their respective 
regions in the Andhra area. 

Note (ii):— All such candidates of Te- 
langflna area from Re^on 1 who, but for 
these outside admissions falling under 
sub-cfiauses (i) and (U) above would have 
secured adzziissions in the Colleges con- 
cerned shall, without any further proce- 
dure of selection be entitled to secure 
admission In the corresponding colleges 
fa the Andhra region and preferably fa 
the districts adjacent to Telangana, 

(b) The Telangana area shall be divid- 
ed into two regions as indicated below 
and the seats available for the area, 
after deducting the reservations specified 
in Rule 2 (a), shall be distributed among 
the two regions in a manner that 70% 
of the seats shall be filled from the can- 
didates from Region H, and 30% from 
Region Z. 


Region 1: Comprising the jurisdiction 
of the Municipal Corporation of Hydera- 
bad (which includes also Secunderabad), 

Region II: Comprising Telangana area 
excluding the jurisdiction of the Munici- 
pal Corporation of Hyderabad (which in- 
cludes also Secunderabad). 

(c) If in any region in the Telangana 
area, there is deficiency fa the number 
of candidates admitted against the re- 
served quota for that region fa favour of 
a particular category the candidate from 
the General Category fa that region shall 
be considered for admission," 

4 . The other rule relevant for the 
purpose of this Writ Petition is Rule 17 
(viii). Rule 17 (viii) is headed ‘PROCE- 
DURE FOR SELECTION'. It is fa the 
following terms. 

"Applications from children of Govern- 
ment servants from Andhra area working 
in the capital and applications from child- 
ren of non-offidals who have moved 
from Andhra area to Hyderabad dty on 
or after 1-11-1958 and are bona fide per- 
manent residents thereof, will be includ- 
ed fa the list ol candidates of the respec- 
tive regions fa the Andhra area fa the 
categories to which they belong. They 
will be considered for selection along 
with other candidates of the respective 
region in the Andhra area, in the respec- 
tive categories, on the basis of their 
marks. After their selection fa Andhra 
area, they shall be admitted in one of 
the Medical Colleges fa Hyderabad City, 

Only Telangana male candidates other 
than children of officials of Telangana 
working at Hyderabad city of Region t 
occupying the last places fa the respective 
categories, equal to the number of children 
of Government servants and non-offid^ 
from the Andhra area will be dotted to 
the Medical Colleges fa Andhra area, pre- 
ferably In the colleges adjacent to the 
Districts to which they belong.” 

5. It Is seen that the general scheme 
of Rule 6 is that the seats available for 
admission fa Telangana area, after de- 
ducting the reservations specified fa Rule 
2(a) that Is, for the candidates sdeded 
by the Goveimnent of India, from out- 
side the State of Andhra Pradesh shall 
be allotted to the candidates belonging to 
that area only, but exception Is made by 
the first two provisos contained in Rule 
6 (a) (i) and 6 (a) (ii) fa the case of sons 
and daughters of officers, of Government 
belonging to the Andhra Region and 
working fa the twin cities and the sons 
and daughters of non-officials who have 
moved into Hyderabad City on or after 
1-11-1956 and are bona fide permanent 
residents thereoi These have to apply 
for selection fa the Andhra area to which 
they belong along with the other candi- 
dates of the respective regions fa the 
Andhra area. Alter their Ejection in 
the Andhra area, they shall be adifatted 
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in one of the Medical Colleges In Hydera- 
bad city. In order to give place to such 
candidates, Telangana male candidates, 
otlier than children of officials^ of Telan- 
gana working at Hyderabad city of 
gion I, occupying the last places m the 
respective categories equal to the num- 
ber of candidates referred to m the two 
provisos to RuIg 6 "will be allotted to the 
Medical CoUeges in the Andhra area, pr^ 
ferably in the Colleges adjacent to the 
Districts to which they belong. It ^ m 
pursuance of this scheme contained in 
Buies 6 and 17 (viii) that the petitioner 
and fifteen others were allotted to tim 
Andhra area and were direct^ to report 
themselves to the Piindp^ Gimtur Me- 
dical College, Guntur. The Petifaoner 
challenges Rule 6 (a) (i) ^d 6 (al (u) as 
discriminatory and invaHi ^^ough, 
ference is made in the affidavit in support 
of the Writ Petition to Rule 6 (a) (i) and 
6 (a) (ii) as being discriminator and 
void, the main attack is on Rule 6 (al ji). 
The affidavit itself states that imder 
Rule 6 (a) (iil there is at least a l^ta- 
tion of 5% of the total jeats available for 
Region I, whereas under Rule 6 (al (i) 
there is no such limitation whatsoever. 
The said proviso Le., Rule 6 (a) (0 ac- 
cording to the Petitioner confers unbridl- 
ed and arbitrary discretion wffich is hk^ 
ly to be misused by the authorities con- 
cerned and that there was no rationde 
behind the said provi^ons seekmg to pro- 
vide for the sons and daughters of Orov- 
emment Servants belonging^ to the An- 
dhra region and workmg m the twm 
dties of Hyderabad and Secmderabad. 
Those applicants would be enabled to get 
admission in Region I wrUmut going 
through the process of contest and tak- 
ing their own chance m regard to tne 
percentage of uaarte tiiat^they 
to get. It is also stated in the affidayit 
that even in the Telangana s^ea a dis- 
crimination is sought to be made between 
Region I and Region II aud provision is 
sought to be made for candidates only 
from Region I instead of Region IL 

6. In our view the contention J'toat 
Rule 6 (a) (ii) is invalid is not justified 
Under Rule 6 (a) (ii) a provision is made 
for the sons and daughters of non-oHir 
dais who have moved into Hyderabad 
City on or after 1-11-1956 and are bona 
fide permanent residents thereof for ad- 
mission to the B, B, S., Course m the 
Telangana area, though the canffidates do 
not belong to that ^ea Su* atossions. 
according to Rule 6 (a) (n) should uot 
exceed 5% of the totd seats available 
This proviso enabling the persons of the 
category mentioned therein to get adm^- 
dons in respect of a sin^ _perceifiagQ 
namely 5% was apparently intended to 
provide for the persons^ who have hved 
for a considerable time m the Hydermad 
City ever since the fonnatioii of the Statg 


of Andhra Pradesh, but who have not 
still qualified to get a nativity certificate 
which requires residence for a period of 
fifteen years have not elapsed stfil, as 
they have been in the twin cities for 
nearly eleven years, some provision 
should be made for them to be admitted 
into colleges in Telangana area. Hence, 
we are of opinion that there is a rational 
basis for providing for a small percentage 
of seats for the class of candidates refer- 
red to in Rule 6 (a) (ii) and there is no 
substance in the contention that the pro- 
viso contained in Rule 6 (a) (ii) is in- 
valid. 

7. As stated earlier the real attack is 
on Rule 6 (a) (i). It is to be noticed that 
under this sub-clause there is no limita- 
tion at all on the number of candidates 
belonging to that category being admitted 
in the Telangana area. As long as the 
candidates are the sons and daughters of 
officers belonging to Andhra region and 
working in the twin cities and they are 
selected in the Andhra area, all of them 
shall be admitted in one of the Medical 
Colleges in Hyderabad City, The result 
of suiffi admission is to displace an equal 
number of Telangana male candidates 
from the Colleges in Telangana area who 
will be allotted to the Medical Colleges 
in Andhra area. The G. O. does not dis- 
close any basis for enabling the sons and 
daughters of officers of the Government 
belonging to the Andhra Region who 
have been selected for the colleges in 
the Andhra area to obtain admission in 
the Medical CoUeges in the twin cities 
without any limitation whatsoever dis- 
placing by such admission the candidates 
who have been selected for admission 
into those coUeges. The counter-affidavit 
filed by the Director of Medical and 
Health Services also does not disclose 
any basis for such rule. Beyond merely 
asserting in paragraph 4 that the rule is 
neither discriminatory nor unreasonable, 
no facts and circumstances are mention- 
ed in the coimter-affidavit to justify 
Rule 6 (a) (i) making an exception in the 
case of sons and daughters of Govern- 
ment Officers belonging to the Andhra 
Region and working in the twin cities 
without any limitation whatsoever, 
l^ereas a Ihnit is imposed in case of 
non-officials under Rule 6 (a) (ii) by stat- 
ing that the admission imder that sub- 
clause should not exceed 5% of the totm 
seats available for Region I, no such 
limitation is imposed in case of persons 
under Rule 6 (a) (i). In the absence of 
the G. O. and the counter-affidavit 
dosing any justifiable basis for such dis- 
crimination in favour of the chUdren of 
Government Officers faffing under Buie 
6 (a) (i) the Government Pleader had 
practicaUy to concede that the rule can- 
not be justified. We are p^so imable to 
find any justifiable basis for the discri 
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mination. It Is to be suRKested that the 
reason is that the children ol the Gov- 
emnient ofTicers should be enabled as 
far as possible to study in the cities where 
their parents are workina. it Is to be ob- 
served that the Government officers may 
at any moment be transferred from the 
twin cities conceivably soon after the 
admission of the candidate. The rule can- 
not therefore, be justified on that basis. 
If it is economic considerations that have 
led to the introduction of this rule, the 
same consideration would equally apply 
to the candidates from Telancana area 
who are displaced by the admission of 
candidates referred to In Rule 6 (a) (H 
and who are compelled to read in a place 
diilerent from that to which they belona- 
ed. The same consideration will eouallv 
iBPplv to the non-officials referred to in 
JRule 6 (al (Ul and there is no reason why 
Ihe admissions In respect of cfuTdren of 
non-offidab: referred to In Rule 6 (a) (U) 
should be limited to 5% whereas no limi- 
tation should be Imposed on the admis- 
sion of candidates referred to in Rule 0 
(al (1). 

8. It may again be pointed out that 
the rule is not in favour of children of 
Government servants as a class but onW 
of a selected few in that class namely 
children of officers of that class unless of 
course officers Include all Government 
servants. There are a very large num- 
ber of Government servanti who are not 
liable to be transferred such as those who 
are serving in the Secretariat or Direc- 
torates who at any rate like the non- 
ofildals may be continuously residing in 
Region I from 1-11-1956 and who satisfy 
the oualifications in Rule 6 (a) (Ul. We 
could have understood a provision being 
made for children of that class and in- 
duded in Rule 6 (a) (ui on the basis that 
they are in the progress and almost near- 
ing completion of getting the Qualification 
for obtaining nativity of the Telangana 
r^on and In particular region L 

9. We are therefore, of the opinion 
that Rule 6 (al (i) and Rule 17 (viii) In 
so far as the latter deals with the candi- 
dates referred to in Rule 6 (al (i) and 
directs allotment of equal number of 
Telangana candidates to the Medical Col- 
leges in Andhra area are dUcrimioatorY 
and Invalid, 

10. The learned Government Pleader 
argued that the sentence occurring In 
Rule 6 (a) (U). namely "such admissions 
should not In any case exceed 
S% of the total seats available for 
Region I” should be so interpreted as 
to mean that admissions in each case 
coming under Rule 6 (al (1) and 6 (a) (U) 
should not exceed'S'lt of the total seats. 
^ read, he submitted, the admissions 
under Rule 6' (a) (i) may also be limited 
to 5% of the total seats available for Re- 


gion I and if so limited the proviso con- 
tained in Rule 6 (a) (i) would not be un- 
reasonable or discriminatorv. We are 
unable to find any justification lor con- 
struing the last sentence referred to 
above in Rule 6 (al (ii) in the manner 
suggcssted by the learned Government 
Pleader. That sentence occurs Jn Rule 
6 (a) (ii) only and refers only to the pro- 
viso contained under Rule 6 (a) (1). That 
expression in any case, means in any 
event and it cannot by any stretch of 
imagination be construed as 'in each of 
the cases referred to in Rule 6 (a) (i) 
and Rule 6 (al (U).* The very fact that 
more than 5% were selected for admis- 
sion under Rule 6 (a) (i) shows that the 
Government never understood the limi- 
tation referred to in Rule 6 (a) (il) a.* 
being applicable to Rule 6 (al (i). We 
have, therefore, to proceed on the footing 
that Rule 6 (al (i) does not impose any 
limitation to the number of admissions. 
In the absence of such limitation as 
stated already we have no option but to 
come to the conclusion that the said pro- 
viso is discriminatory and invalid. 

IL Mr. Sivarama Sastry also contend- 
ed that the applications by sons and 
daughters of the Government servant 
referred to in rule 6 (a) (i) are only to 
the Colleges in Andhra area, and the 
rules in question which are for selection 
of candidates for admission to the col- 
leges in the Telangana area cannot make 
a provision for candidates for selectioo 
In the Colleges In the Andhra area to be 
admitted in the Colleges In Telangana 
area. It is no doubt, true that the rules 
relate to admission to Colleges in the 
Telangana area, but there is nothing to 
prevent the Government from making 
rules for the transfer of persons admit- 
ted in Colleges in Andhra area to the 
Telangana area and in lieu thereof for 
allotti/u! the candidates selected in Te- 
langana area to Andhra area. 

12. I Sukhadev v. Government of 
Andhra Pradesh. IfiRfi-l Andh WR 294. 
Justice Jaganmohan Reddy (as he then 
Was) after considering Rule 6 (a) of the 
Rules as it then stood, stated that the 
rule appears to be somewhat unhappilv 
drafted because it postulates a number 
of seats to be reserved for Telangana 
candidates equal to the number of An- 
dhra candidates who are selected to the 
M. B. B. S., ^urse to the institution in 
Hyderabad city without making evident 
how selection of the Andhra candidates 
in the Institutions in Hyderabad dty are 
to be made. It was ultimately held that 
the exchange of the Andhra students via- 
a-vis the Telangana students Is on the 
basis of selection in their respective areas 
and consequently if any seats have been 
kept vacant In the Andhra area without 
selecting the Andhra candidates that 
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would not be in consonance with the 
spirit and intention of the rule. 

13. Apparently the present rule has 
been re-drafted to bring it in line with 
the decision in that case. Though it may 
be pointed out, the rule still remains un- 
happily drafted now as express provision 
Is made as to the mode of selection of 
the candidates referred to in Rule 6 (a) 
(i) in Andhra area and the transfer of 
those to the Telangana area, and an equal 
number of the candidates being allotted 
to Andhra area, we do not find any sub- 
stance in the above contention urged by 
Sri Sivarama Sastry. 


14. Sri Sivarama Sastry also contend- 
ed that the impugned rule 17 (viiil is dis- 
criminatory inasmuch as only Telangana 
male candidates are to be allotted to re- 
place the sons and daughters of the Gov- 
ernment officers transferred under Rule 
6 (ai (i) whereas female candidates are 
left untouched. The result of Rule 17 
(viii) is that the cand' dates are forced to 
live away from their parents in cities 
which are new to them. In those cir- 
cumstances we see nothing objectioname 
in confining the allotment only to the 
male candidates without putting female 
candidates to such inconvenience and 
hardship. The rule cannot therefore, be 
attacked as discriminatory on this ground, 

15. While this is so we would like to 
make an observation on one aspect of 
the matter, namely that while candidates 
who are transferred from Andhra area 
to Region I come of their volition and 
due to better convenience which they 
have in the city, the candidates from 
Region I who are transferred to Andhra 
area go there unwillingly and have to 
incur expenditure which they, due to 
their economic conditions, may be imame 
to afford. This is a matter which the 
Government in making the rule, should 
consider and in some way come to their 
aid such as for instance gmng the can- 
didate free admission to the hostel or 
other finandal assistance. 


16. Sri Sivarama Sastry also rmsed a 
further contention that a discrimination 
is sought to be made between Region I 
and Region II. as provision is made for 
candidates falling under Rule 6 (a) (i) by 
displacing candidates only from Region I 
instead of from Region II also. This 
contention is, according to us, devoid of 
any substance. If Rule 6 (a) (i) is vahd 
and the candidates referred to in Rule 6 
(a) (i) have to be accomniodated m the 
colleges in the twin cities, it is but natu- 
ral and just that the candidates to re- 
place them should be out of can^dates 
in Region I, to which the twm cities be- 
long. 

17. As we are, however, holding that 
Rule 6 (a) (i) and the corresponding por- 
tion of Rule 17 (vui) are mvahd, for 


other reasons as set out earlier in this 
judgment the Memorandum No. 5765/B2/ 
67 dated 6-10-1967 is directed to be given 
effect to, to this extent viz., that only 
such number of candidates out of the 
petitioners herein equal to the number 
of candidates admitted under Rule 6 (al 
(ii) will be allotted to Andhra. The me- 
morandum in so far as it affects Rule 6 
(a) (i) and the corresponding provision 
in Rule 17 (viii) is quashed and effect 
cannot be given to it. The petitioners 
will have their costs. Advocate’s fee 
Rs. 50/- in each petition. 

SAP/D, V.C. Petitions allowed. 


AIR 1969 ANDHRA PRADESH 39 
(V 56 C 16) 
SESHACHALAPATI, J. 

K. Dasaradharami Reddy, Petitioner v. 
Union of India and others. Respondents. 

Writ Petn. No. 1655 of 1966, D/- 19- 
10-1967. 

(A) Mineral Concession Rules (196 D, 

Br. 54 and 37, Explanation 1 (A) — • 

Application for transfer of mining lease 
Bled on 24-7-1965 — No order passed by. 
State Government unthin 9 months — 
Application must be deemed to have been 
refused — Revision filed before Central 
Government under R. 54 after 23-4-1966 
i.e., lapse of 9 months from the date oi 
original application is competent. 

(Paras 5, 6) 

(B) nConstitution of India, ArL 226 — 
Dismissal of writ — Temporary injunc- 
tion for facilitating institution of suiS 
cannot be issued. 

When a Court declines to decide a wri? 
petition filed under Article 226 of tha 
Constitution, it cannot for the purpose oE 
facilitating the institution of a suit, issue 
directions in the nature of temporary in- 
junctions. AIR 1952 SC 12, Foil. 

(Para 10} 

Cases Referred: Chronological Paras 
(1952) AIR 1952 SC 12 (V 39) =1952 

SCR 28, State of Orissa v. Madan 

Gopal 110 

P. Krishna Reddy, for Petitioner; K. 
Ramachandra Rao. Central Govt. Stand- 
ing Counsel, (for No. 1), G. V. L Nara- 
simharao, (for Nos. 2 and 3) and M. W. 
Ramachandra Reddy for P. Babulreddy 
and M. N. Rao, (for No. 4), for Respon- 
dents. 

ORDER: — This is a petition undM 
Article 226 of the Constitution of Ind^ 
for the issue of a writ of mandamus di- 
recting the State Government not to mva 
effect to the G. O. Ms. No. 1042 dated 2^ 
9-1966 recognising the transfer of the 
mining lease and to direct the transfer oj 
the leas e in favour of the petitioner. 

LK/HL/E7/67 
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2. The facts relevant for the d^waJ 
of this petition may stated briefly. 
The 4th respondent m this petition, brl 
T Chenchaiah Naidu. was Rrant^ a 
ndninfi lease for exravatinS nuca m m 
extent of about 83-69 acres to S. No. ^7 
etc., of Turimula Village _ Taluk 

Nellore District for a period of 20 years 
hv the State Government by an order 
dated 12-1-1962. On 1&^1963. Chench^^ 
Naidu entered into an agreement witn 
the petitioner for suWea^g the lease 
for a period of 5 years on an ^ual r^J 
of Rs 5.000/-. It is alleged to the prwent 
petition that the 4th respondent, Chen- 
Naidu, was trymg to resile from 
his agreement with the peUtioner ^d took 
some more money f^ 
gopala Raiu and to^erred his le^e to 
favour of the said Venugopala^ju. On 
24-7-1965 the 4th respondent Ghench^a h 
Naidu filed a petition before the State 
Government to permit him to transfer 
♦Vip Twining lease to favour of Venugopala 
»> Prfaon tot 
tile netitioner filed a petition before the 
State Government making 
against Venugopala Raiu 
rPflsons why the transfer to his favour 
Sould not be recognised. That 
would appear to have been under en- 
qSry by the State to 

his application for trawfer ^ted ^ 
7-1965, the 4th respond^t ^enchaiah 
Nladu. filed a revision imder Btoe 5^f 
the Mineral Concession Rules, I960. The 
Central Government called for consents 
from the State Govei^^t and by jm 
order dated 13-9-1966 duected the Stote 
Government to consider the petition filed 
bv the 4th respondent for the trans^ier oi 
the lease and passed final ord«s therTOn 
at an early date. In conformity with toe 
directions of the Central Govei^ent. the 
State Government considered the appl^a- 
tion of the 4th respondent for toe tra^CT 
of toe ndning lease and granted m and by 
G O mTNo. 1042 dated 23-9-1966 per- 
mistion to toe 4th respondent to tranrfer 
toe lease in favour of Venugopala Raju 
for toe unexpired portion of the 
period subject to the condiUon. that toe 
transferor should execute the transfer 
deed within a period of 90 days from 
the date of the issue of toe order dated 
23-9-1966. 

3. In this writ petitkm toe legality of 
toe order of the Central Government 
remitting the case for disposal at an 
early date and the order of toe Govern- 
ment of Andhra Pradesh granting per- 
mission of the transfer are challenged as 
being illegal and inoperative. 

4 Mr. Krishna Reddy the learned 
Counsel for the petitioner has contended 
that Inasmudi as admittedly the State 
Government had not pass^ an order on 
the application of the 4th mspondrat 
dated 24-7-1965 seeking permission for 
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the transfer, the 4th respondent should 
not have filed a revirion petition under 
Rule 54 of the Mineral Concession Rules 
and that therefore the order passed 
the Central Government on 13-9-1966 is 
illegal and without jurisdiction. It is 
fuitoer argued that G. O. Ms. No. 1043 
dated 23-9-1966 passed by the State Gov- 
enunent is also afflicted with legal in- 
firmity. 

5. As to the first objection raised by 
the learned Counsel I am of the opinion, 
that there Is no substance in the content 
tion- Rule 37 of the Mineral Concession 
Rules which Is the relevant provision is 
as follows:— __ 

"37. Transfer of lease;— (1) The lease 
not without the previous consent in 
writing of the State Government, which 
In the case of a mining lease in res- 
pect of any mineral as specified in the 
First Schedule to toe Act shall not be 
given except after previous approval of 
toe Central Government 

(a) assign, sublet, mortgage, or In any 
other manner transfer the mining lease, 
or any right, title or interest therein, or 

(b) enter into or make any arrange- 
ment, contract or tmderstanding whereby 
the lessee will or may be dixeiffly or In- 
dtoectiy financed to a substantial extent 
by, or under which the lessee’s opera- 
tic or undertakings will or may be sub- 
stanti^y controlled by, any person or 
body of persons other than the lessee. 

1 (A) An application for transfer of 
mining lease shall be disposed of by the 
State Government within nine months 
from toe date of its receipt, and if it is 
not disposed of within that period, it 
shall be deemed to have been refused;" 
The other portion of Rule 37 of the 
above Rules are not relevant for the pur- 
pose. The explanation 1 (A) has been 
introduce by an amendment, which 
came into effect on 6-5-1963. The ques- 
tion is whether the present case falls 
within the scope and ambit of that ex- 
planation. It may be remembered that 
toe application for the transfer of the 
mining lease ffled by the 4th respondent 
Chenchaiah Naidu, was made on 24-7- 
1965. The period of nine months referred 
to to Explanation 1 (A) to Rule 37 of 
the Rules would expire on 23-4-1966. It 
is common ground that no order was 
passed by the State Government on the 
application of the 4th respondent dated 
24-7-1965. But by reason of the provi- 
rion contained in explanation 1 (A) to Rule 
37 of toe Mineral Concession Rries, I, 
nm of the opinion that the application 
must be deem^ to have been refused c 
toe expiry of nine months from the date 
of the application, that is on 23-4-19 dG- 
That being so, the 4th respondent w^ at 
Ube:^ to file a revision before the Cen- 
tral Government under Rule 54 of tna 
Mineral Concession Rules. 
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6. Mr. Krishna Keddy next contended 
[that in explanation 1 (A) to Rule 37 
there is no reference to any 'order as in 
lExplanation to Rule 54 of the Miner^ 
Concession Rules. In my view there is 
no substance in this contention. The 
deeming provision contamed m Rule 
means and can only mean that after the 
expiry of the nine mont^ from the date 
of the application and if no orders 
passed before them, the appli^tion 
should be deemed to have been jeteed. 
In other words, it should be imderstood 
that there is an order refusmg the appli- 
cation. That being so, I hold that the 
revision filed imder Rule 54 of the 
ral Concessiou Rxiles is competent ma 
accordingly the directions ^^en by the 
Central Government m and by th^ 
order dated 23-9-1966 me ^o m ordm 
and weU within the aunsdiction of the 
Central Government. It therefore foUows 
that the disposal given by ^^ftate Gov- 
ernment to the apphcation of the 4th r^- 
pondent Chenchaiah Naidu in md by 
their order in G. O. Ms._ No. 1042 
23-9-1966 is also well ^ratiim the ai^o- 
rity and jurisdiction of the State Gov- 
ernment , 

7. In the affidavit filed m support of 
the present petition it is alleged that no 
notice was giwn to the b^htiwer ^hm 
by the State Government or the Gentry 
Government before passmg ^ 

the counter affidavit, filed on heh^ of 
the Central Government it is stated that 
the petitioner’s nanae was not 
In the application filed by the 4th res 
pondent and that therefore there was no 
Suestion of the Ce^al ^kiver^ent 
nglUnp r for Comments from h^ or omer 
wise giving him an opportumty. Si^mly 
^the case of the State Government it was 
not necessary at that stage + 

hear the petitioner for the ^hat 

they could dispose of the petitmn for 
tealsfer on the material available to 

them. ,, 

8. In the writ petition some 
tions are made as to how 
Raju was disqualified to pt the transfen 
In the counter affidavit filed by the State 
Government, those allegatimis are 
It is not necessary for me to go into that 
question in this writ petition, as the mam 
objection is as to the le^ty of the order 
nassed by the Central Government and 
ffiat of ffie State Government m pursu- 

^9^ Mr.^ Krishna Reddy has draw nj? 
attention to the allegation expressly made 
X ^t petition that the Petitioner 
was not informed of the resffit of the 
petition filed by op 
counter affidavit filed by the State 
emment it had been ^stated expresriy that 
there was an enquiry by ^e Spec^ 
Deputy CoUector ^tidur and tiiat he 
had also submitted a report dated 28-1 
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'1966. It is also stated that the Spedal 
Deputy Collector, Gudur had given seve- 
ral notices to the writ petitioner to ap- 
pear before him for the enquiry and that 
at no time he turned up even though 
the witnesses cited by him were examin- 
ed by the Special Deputy Collector. In 
these circumstances I think the grievance 
that he was not communicated with the 
orders of -^e enquiry is imaginary. 

10. Lastly Mt. Krishna Reddy con- 
tended that he may fiile_ a suit for the 
vindication of his legal rights and that in 
order to aid him, this Court might inter- 
dict the implementation of G. O. Ms. 
No. 1042 dated 23-9-1966. There is a de- 
cisive authority against this Court mak- 
ing any such order. In State of Orissa v. 
Madan Gopal, AIR 1952 SC 12 it has 
been held that when a Court declines to 
decide a writ petition filed imder Arti- 
cle 226 of the Constitution of India, it 
cannot for the purpose of fadlitatog the 
institution of a suit, issue directions in 
the nature of a temporary injunction. 

11. There are no merits in this peti- 

tion. It is accordingly dismissed with 
costs. Advocate’s fee Rs. 100/- one set. 
MVJ/D.V.C. Petition dismissed. 
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ANANTHANARAYANA AYYAR, J. 

The Public Prosecutor, Appellant v. 
Mohammed Ali, Accused-Respondent. 

Criminal Appeal No^ 213 of 1965, D/- 
30-6-1967, from order of 2nd Addl. Di^ 
Munsif Magistrate, Vijayawada, in C. C. 
No. 766 of 1963. 

(A) Criminal P. C. (1898), S. 195(l)(a) 

"Public servant concerned” — Super- 
intendent in charge of Central Telegraph 
Office — Whoever happens to occupy 
that post at the time of filing complamf 
is the public servant concerned and can 
file complaint for offences imder Ss. 182, 
417 and 471, Penal Code — (PenaMlode 
(1860), Ss. 182, 417 and 471) — (Words 
and Phrases — "Public servant concern- 
ed”.) AIR 1962 SC 1206, Rel. on. 

(Para 10) 

(B) Criminal P. C. (1898), Ss. 200 (8^)> 

251 (b) and 251A — Complaint by 

Superintendent Central Telegraph Office 
in his official capacity — He is public 
servant and need not be exanmed on 
oath before taking case on file -y His suc- 
cessors examined as witnesses m case _ 
It cannot be said that there no evi- 
dence connected with complaint — rm- 
ceedings having been mitiated by some 
one Sr thanfpolice Officer Proper pm- 
cedure for trial was under S. 2W (b) 

Mt «a "s. 251A - Fact that P^ceM 
made investigation was not of any n^ 

JK/FL/D284/67 
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5. The prosecution examined seven 
witnesses. Of these, H. A. D.'Monte (R 
W. 1) was the Superintendent. C. T. O, 
Vliayawada, who called for applications 
In July 1963 and before whom the “ck 
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portance and conld not aflert validity of 
Etocevdinca oven il Police •■“J 
eoted without proper authority under 

I. 155 (2). Am 19C4 SC 28, 


- (Para 13| In jmy ana oeiore wuoni uic ov 

tr\ Tritnlnal P C (1898), Ss. 156 and cused Is said to have pr^uced transfer 
— DeleS in nitiatlon ol com- certilicate lii. P. 2i wUh mdorseme^ 
. . v’ (Ex. P. 3) which is said to be the sub- 


olaint — Curability. , 

Section 156 emtwwers an offlw In 
charlte of a Police Stanon to inveatlBate 
a mmizable case -without the order ot 
a Magistrate and delimit his power to 
the investieation of such cases within a 
Srtaln local 1“''.““'“?,?; ’f, 
lion of this provision that U wred unoer 
^S-s^on (2) of S. 537. Under the 
Sanation to S. 537. in determlmnR wh^ 
the? any error, omission or irrecuUrity 
S any Voceedmes under the ^^e h^ 
occasioned a failure of justice, the Court 
chSr have regard to the fart whe^er 
the objection could and should have b^ 
raised at an earUer stage In the pro- 
Sgs. air 1955 SC 196. 

Cases Referred: Cbronolojpe^ Paras 
(1964) AIR 1964 SC 28 {V 51)— 

1964 (1) Cri U 11. Munnalal v. 

State of Uttar Pradesh 
(1962) AIR 1962 SC 1206 (V 491- 
^1962 (2) Cri U 286. Daulat Ram 
V. State of Punjab 
(1955) AIR 1955 SC 196 (V 42)- 
1955 Cri U 526. Rishbud v. State 
of Delhi , aUii 

P. Sitarama RaJu on behalf of AddL 


18 


10 


(Ex. P. 3) which is said to be the sub- 
ject-matter of the charges. He deposed 
that he filed them in the office. Subse- 
Quently. one V. Sambandham became tha 
Superintendent in the same office. In 
place of P. W. 1. He cave a complaint 
to the police, complaininc of the offence. 
The Inspector of Police (P. W. 7) regis- 
tered the crime under Section 465 read 
with Section 471, Indian Penal Code In 
R. C. 27/63. He deposed as follows:— 

*1 obtained the orders from IV City; 
Macistrate. Hyderabad on 7-8-63 to In- 
vestigate into the case under Section 155 

(2) Cr. P. C I submitted my report 

to S. 1., S. P. F. Hyderabad ” 

Subsequently, on 13-11-1963 the Super- 
Intendent-in-^arge of C, T. O., viz., y, 
Sambandham who had succeeded P. W. I 
(H A. D’monte) signed in complaint and 
filed it in Court The learned Magistrate^ 
who took the case on file examined the 
witnesses. P. Ws. 1 to 7. He questioned 
the accused on 22-1-1964 putting one 
ringle long question mentioning various 
Items of evidence against him and the 
accused cave a dngle answer T did not 
commit the offence.’ He examined P. W8» 


commit ine onence. ne exairuneu r-. 

p Si'toama R»lu on behall of Addl. 2 to 7 from 19-2-M to 26-3-64. The loarn- 
PubUe Prosecutor, for Appellant; A Rama ©d Magistrate Questioned the accus^ ta 
imd K Nacaraja Rao. for Respon- detail and on 2-5-1964 he framed charRW 

JUDGMENT 


JUDGMh.Ni: — The learned Public 

Prosecutor has Med this ohh'l' 
the judgment of the Second Additioral 
District MunsU Magistrate. Vijayawada, 
acquitUng the sole accused aU<Mether. 

2. The relevant facts are as foUo>^ 

3, The Superintendent-in-charge, Cen- 
tral Telegraph Office. Vijayawada, fll^ 
a complaint on 13-11-1963. In ^urt 
of the Judicial First Class Magistral^ 
Vijayawada, in which he stated as lol- 

"Complaint filed under Section 195 (I) 
(a). Criminal Procedure Code for 
under Sections isi 417 and 471. I- P- C. 

The Superintendent-in-charge, Central 
Telegraph Office. Vijayawada, sent a re- 
quisition to the Sub-Regional Employ- 
ment Officer. Vijayawada, on 9-7-1962 
requesting him to send candidates for ap- 

Dointment as telegraph peons 

SDI- Complainant. 

Superlntendent-in-chargc. 

(2. T. O., Vijayawada” 

4. The learned Magistrate, Sil G. PuJ- 
Uah. took it on file, making an endorse- 
ment as follows: — „ . « 

"Taken on file on 13-11-63 under See- 
Uons 417 and 471. Indian Penal Code. Is- 
sue summons to the accused. 


oetaii and on 2-5-1964 he framed charges 
against him under Sections 182 and 471. 
I. P. C. The accused pleaded "not guil^ 
ty” and stated that he had no defence 
witnesses. Finally, the learned Mads- 
trate delivered the Judgment on 30-6- 
1964. 

6. In the Judgment, he framed ioti5 
points for consideration as follows: — 

(1) Whether this Court can take cog- 
nizance of this case? 

(2) Whether the Police can Investlgala 
Into a non-cognizable case without the 
orders of Magistrate? 

(3) Whether the prosecution made out 
their case under Sections 182 and 471« 
I. P. C? 

(4) To what relief? 

7. On point No. 1 the learned Magis- 
trate held as follows:— 

".......The charge sheet In this case wM 

filed under Sections 182, 417 and 471# 

I, p. C P. Wa 1 and 2 are ^ 

concerned officers who should have filed 
the complaint in this case. Neimer oJ 
them nor their superior filed me ooi^ 
plaint in this case. One V. Sambandh^ 
Is said to have filed the complaint in tbia 
case. He Is not examined as witness tor 
the prosecution. There Is no explanatlOT 
as to why P. Ws. 1 and 2 who were tM 
concerned officers or their superiors havB 
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not filed this complaint. There Is no evi- 
dence connecting the alleged complaint 
vnth the proceedings of this case. Sec- 
tion 195. Cr. P. C. is mandatory provision 
which directs that Courts shall t^e cog- 
nizance of the offences under Sections Vn 
to 188. I. P. C. only on the complamt of me 
public servant concerned or some other 
public servant to whom they are suborm- 
nates. There is no, su^ 
case as directed m Section. 195 (1), 

On point No. 2, the learned Magistrate 
held as follows; — 

"The offence under Section 182 is a 
Bummons case which 

zable case as quoted above. Section 155(2). 
p_ p Q bars the Police to investigate 
Into a non-cognizable offenre wthout ^e 
orders of the competent Magispate. No 
such orders of the Ma^trate have been 
filed and marked in this case P. W. 7 
is the Inspector of Police. He dep^^ 
that he obtained orders 

Magistrate. Hyderabad on 7-8-1963 to In- 
vestigate this case under Section 1^5 U). 
Cr P C. No such orders have been filed 
in this case. Hence Sertion 155 (2). Cr. 
P. C. is a bar for the poUce to 
into this case. I. therefore, find that the 
police shall not investigate into this 

Hl^held on Points Nos. 3 and 4 as fol- 

^°^Point No. 3:— In the light of the find- 
ings on points 1 and 2. there ^ no n^d 
to discuss and give a finding on this 

^°Sfint No. 4;- In the result, the accru- 
ed is acquitted under Section 258 (1), 

Cr. P. C.” 

Point No. 1: — 

8 The case of the prosecution was 
that the accused committed the offence 
wUh which P. W. 1 was concerned in 

official capacity ^ ^H^nnt"in"to"per- 
C T O Vijayawada, and not in nis per 

Bonai capacity as an individual. 

9 If P W 1 had continued to be in 
office at the time of filing the p.mPlf nti 
and if he had filed the compl^t that 
complaint would have been in his official 
capacity as Superintendent and not in 1^ 
individual capaatv as Sn H. ^ 
D ’Monte The pubhc servant TOncemed 
?nder Section 195 (1) (a). Cr P. C so 
far as this case is concerned was the 
Superintendent C.. T. O.. Vajayawada. to 
his official capacity and not Sn H. A. 
^Monte (P. W. 1) in his mdividual capa- 

The learned Magistrate has relied 

on the decision of the ^preme Ccmrt m 

Daulat Ram v. State of Punjab. AIR 1962 
SC 1206 The learned Counsel for the 
fccus;a in this Conrt aUo h.a 
to relv on that decision. In that case, 
one Daulat Ram, a patwari, was charg- 


ed for the offence under Section 182, I. P. 
G. for having given false complaint to 
the Tahsildar. his superior officer at 
Pathankot. Their Lordships observed in 
the Judgment as follows: — (at p. 1207) 

The public servant who was 

moved by the appellant was undoubtedly 
the Tahsildar The question is there- 

fore whether under the provisions of 
Section 195, it was not incumbent on the 
Tah^dar to present a complaint in writ- 
ing against the appellant and not leave 
the Court to be moved by the police by 

putting in a charge-sheet It was 

therefore incumbent, if the prosecution 
was to be launched, that the complaint 
in writing shcfuld be made by Tahsildar 
as the public servant concerned in this 
case. On the other hand what we find is 
that a complaint by the Tahsildar was 
not filed at all but a charge-sheet, was 
put in by the station house officer.” 
Therefore, their Lordships referred to 
the public servant concerned as the Tah- 
sildar and never referred to his name 
or to him in his personal capacity as a 
private individual. That decision is a di- 
rect authority to show that, in tliis case, 
the public servant concerned for the pur- 
pose of Section 195 (1) (a). Cr. P. C. was 
the Superintendent-in-charge of the 
C. T. O., Vijayawada. Whoever happen- 
ed to occupy that post at the time of filing 
the complaint was the public servant con- 
cerned and could file the complaint. The 
post of C. T. O. was held at various times 
by persons as follows: — 

P. W. 2, M. J. Venkatesan — from 1-5- 
62 to 31-8-62. 

P W 1. H. A. D’monte — July 1963. 

Complainant V. Sambandham— Date of 
complaint (13-11-1963) and of filmg of 

complaint. , , a 

The passage relied upon by the learaea 
Magistrate in the Judgment of the Sup- 
reme Court in Daulat Ram ,s case (Supra) 
is as follows: — 

"The words of the Section (195 of the 
Code of Criminal Procedure) namely, that 
the complaint has to be in writing by 
the public servant concerned and that no 
Court shall take cognizance except on 
such a complaint clearly shows that in 
every instance the Court must be moved 

bv the appropriate public servant 

’The words 'no Court shall take cogni- 
zance’ have been interpreted on more than 
one occasion and they show that there 
Is an absolute bar against the Court tak- 
ing seizin of the case except in the man- 
ner provided by the section "lUL 

This passage does not give any support 
to the view of the learned Magistrate It 
has to be observed that the learned M 
gMrate himself had taken the case on file. 
^ finding of the learned Magistrate on 

Point No. 1 is wrong. 

p^‘ - 9 ^°^ deposed that he had obtained 



44 A.P. Public Prosecutor v. Mohammed All (A. Ayyar J.) A. LB. 


orders from the IVth aty Maf^strate, 
Hyderabad, for prosecution (vide portion 
extracted by me already from the judg- 
ment of the lower Court). This atate- 
ment was not challenged up to cross-exa- 
mination by the accused; nor any ques- 
tion was put by the learned Magistrate 
to P. W. 7 in the matter. If the learned 
Magistrate doubted the truth of the 
statement of P. W. 7, he could have put 
a question to him and if the learned Ma- 
gistrate felt that a copy of that order 
should be filed In the Court, he could 
have called for such an order being filed 
or in^sted on its being filed. If a valid 
order really had been passed under Sec. 
155 (2). Cr. P. C., the investigation would 
have l^n competent and valid, whether 
a copy of that order was filed In the 
Court or not. So, the action of the learn- 
ed Magistrate In his finding on Poinf 
No. 2 is not justified and is untenable. 

12. When the learned I^faglstrate cams 
to the contusion on Points Nos. 1 and 2, 
the course adopted by him viz,, acquit- 
tal of the accused was not correct or 
proper. 

13. In the present case, the proceed- 
ings were not initiated by the charge- 
sheet filed by the Police but the Super- 
intendent. C. T. O. who filed the com- 
plaint, As the complainant Is a public ser- 
vant, under the proviso (aa) to Section 
200 Cr. P. C. there was no need for the 
complainant being examined on oath be- 
fore taking the case on file. The learned 
Magistrate himself acted rightly on that 
basis by taking the case on file without 
examining the complainant Szi y. 
Sambandham signed the complaint and 
filed it in Court as he was then holding 
the office of C. T. O. Each of Sri M. J. 
Vrakatesan (P. W. 2) and H. A, D.’monte 
(P. W. 1) deposed as witness because be 
taew certain relevant facts as one wfto 
had occupied the office at certain rele- 
vant times. Therefore, the observation 
of the learned Magistrate 'there is no 
evidence connecting the alleged complaint 
with proceedings of tlfis case’ has no dg- 
nificance. His observation that there 
was no explanation as to why P. Ws. 1 and 
2 have not filed the complaint is based 
on a presumption wHch is wrong. There 
was no need for P. W. 1 or P. W. 2 to 
file the complaint. The proceedings were 
initiated by a complaint by some one 
other than police officer and not by a 
charge-sheet filed by a Police officer. The 
learned Magistrate himself accordingly 
followed the procedure which was not 
under Section 251-A but under Section 
251 (b), Cr. P. C. In the circumstances, 
the fact that Police (P. W. 7) had made 
inve^gatlon was not of any importance 
and could not affect the validity of pro- 
ceedings even if the Police (P, W. 7) bad 
Investigated without proper authority by 


way of order under Section 155 (2), Cr, 
P. C. 

14. The findings on Point Nos. 1 and 2 
by the learned Magistrate only related 
to defects by way of improper initiation, 
the complaint being filed by one who 
was not public servant under Section 
195 (1) (a), Cr. P. C. and improper inves- 
tigation. and as such the learned Magis- 
trate ought not to have acquitted the ac- 
cused on those findings alone m^out go- 
ing into merits of the case. 

15. Section 156. Cr. P. C.. runs as fol- 
lows:—* 


"(1) Any officer ti-charge of a Police 
Station may without the order of a Ma^s- 
trate. investigate any cognizable case 
which a Court having jurisdiction over 
the local area within the limits of such 
station would have power to Inquire into 
or try under the provisions of Chapter 
XV relating to the place of inquiry or 
trial. 


(2) No proceeding of a police officer fn 
any such case shall at any stage be called 
In question on the ground that the case 
was one which such officer was not em- 
powered under this section to Investi- 
gate." 

36. In Rishbud v. State of DelM, AIR 
3955 SC 196, their Lordships of the Sup- 
reme Court have stated that sub-section 
156. Cr. P. C. was a provision empowering 
an officer In charge of a Police Station 
to investigate a cognizable case without 
the order of a Magistrate and delimiting 
his power to the investigation of such 
cases within a certain local jurisdiction 
and that it was the violation of this pro- 
vision that was cured under sub-section 
(2). Under the explanation to Section 
637. Cr. P. C. in determining whether anv 
error, omisrion or Irregularly in any 
proceedings under this Code has occa- 
jdtKjed a JaJJure nf JusiJre, ihe Court shoV. 
have regard to the fact whether the ob- 
jection could and should have been rais- 
ed at an earlier stage in the proceedings. 
From the record, it does not appear that 
an objection was taken by anybody up 
to the time of the Judgment on the 
ground, which is concerned In Point No. 
1 or Point No. 2. The judgment also does 
not state that such an objection was taken 
any time before the judgment was deli- 
vered. 


IT. In AIR 1955 SC 196 (Supra.) « 
was observed by the Supreme Court as 
follows: fat pp. 203-204) 

"A defect or illegality in investigation, 
however serious had no direct bearing on 
the competence or the procedure relating 
to cognizance of trial. No doubt a po- 
lity report which results from an inve^- 
gatlon is provided in Section 190, Cr. P. 
C. as the material on which cognizance 
Is taken. But It cannot be detained 
that a valM a:^ legal police report is the 
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foundation of the jurisdiction of the 

Court to take cognizance ” 

The present case was taken on file on 
the basis of a complaint by the Supeiin-^ 
tendent-in- charge, C. T. O., and not on 
a police charge-sheet. 

18. In Munnalal v. State of Uttar Pra- 
desh, AIR 1964 SC 28, the above passage 
in Rishbud’s case was extracted with 
approval and the following observation 
was made (at pp. 31-32), 


"In view of this decision, even if there 
was irregularity in the investigation and 
Section 5-A was not complied with in 
substance, the trials cannot be held to be 
illegal \mless it is shown that mis-car- 
riage of justice has been caused on ac- 
count of the illegal investigation. Learn- 
ed Counsel for the appellant has been 
unable to show us how there was any 
miscarriage of justice in these cases at all 

due to the irregular investigation. 

In the present cases no objection was 
taken at the trial when it began and it 

was allowed to come to end The 

appellant therefore cannot say that the 
trial was vitiated unless he can show 
that any prejudice was caused to him on 
account of the illegal or irregular myes- 
tigation. We have already remarked 
that no such thing has been shown m 
this case; nor was it possible to show any 
such thing in view of the alternative de- 
fence taken by the appell^t........._ 

In the present case, there is no basis for 
holding that the trial which was held on 
a complaint by the Sup^tende^-mr 
charge C. T, 0„ (not a Pohce Officer) 
was in any way vitiated by the myesk- 
gation of the Circle Inspector (P. W. 7) 
even if his investigation has not been au- 
thorised by an order of the competent 
Magistrate under Sec, 155 (2), Cr. P, C, 

19. The findings of the learned Ma- 
gistrate on Point Nos. 1 and 2 are, there- 
fore, not tenable. Consequently, the 
judgment of acquittal which is based 
purely on the findings of the learned Ma- 
gistrate on Point Nos. 1 and 2 is not 
tenable. In the hght of the fintogs 
which I have given in this appeal on 
Point Nos. 1 and 2, Point Nos. 3 and 4 
wiU have to be deci^d after gomg 
through the evidence. The le^ed Ma- 
gistrate has not done th^. Therefore, 
the proper course to be adopted by rne 
MW is to direct the learned Magistrate 
to give findings on Point Nos. 3 and 4 
in the light of the findings which I have 
given on Point Nos. 1 and 2. 

■ 20. In the result, I allow this appeah 
set aside the judgment of acqmttal and 
direct the learned Magistrate to dispose 
of the case on merits after givmg findmgs 
on Point Nos, 3 and 4. 

HGP/D.V.C. Appeal allowed. 
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GOPALRAO EKBOTE, J, 
Konakanchi Nagayya, Appellant v. 
Kondramutla Hanumiah and others. Res- 
pondents, 

Second Appeal No. 212 of 1963, D/- 10- 
3-1967, against decree of Sub. J., Nara- 
saraopet, in A. S. No. 89 of 1959, 


CivR P. C. (1908), S. 105 (2) and O, 41, 
R. 23 — Scope and applicability — Prin- 
ciple that the appellate Court must taka 
into account any changes in the law 
since the decision in appeal is given, is 
subject to the finality attached to the 
order of remand. 

Section 105 (2), C. P. C. provides that 
if the party aggrieved by an order of 
remand from which an appeal lies does 
not appeal therefrom he cannot subse- 
quently question the correctness of the 
order of remand. In a case where the 
appeal is actually filed and disposed of, 
that decision would be final and the 
point decided therein cannot be reconsi- 
dered either by the Trial Court to which 
the case goes back or by any other Court 
of appeal at a subsequent stage, 

(Para 7) 

Even apart from Section 105 (2), C. P. 
C., an order of remand under O. 41, R. 23 
C. P. C. as regards the Court passing the 
order is conclusive on all points decided 
thereby and those points cannot be re- 
opened in that Coiirt either before the 
same Judge or his successor in appeal 
from the decision of the Lower Court on 
remand, (Para 7) 


The proposition of law that hearing of 
an appeal is a re-hearing and therefore 
in moulding the relief to be granted the 
Appellate Court is entitled to take into 
account facts and events which have 
come into existence after the decree ap- 
pealed against and that the latest changes 
can also be taken into account since the 
decision in the appeal is given, is subject 
to the finality attached to the remand 
order under S. 105 (2) and O. 41, R. 23. 
’i^en the order passed xmder O, 41, 
R. 23, C. P. C. has become final either 
because it was upheld by the High Court 
or because it operated as res judicata, 
that finality does not come to an end 
and it is not permissible for the High 
Court to ignore the decision already given 
by it and reconsider the matter in the 
light of a subsequent decision. The f^ 
that a Bench decision relied upon by the 
Court of remand has been subpquentty 
overruled by a Full Bench decision, h^d, 
could not be considered since the order 
of remand had bcome final by reason 
that the appeal against the order of r^ 
mand had been heard a^ 

AIR 1960 SC 941, Dist. (Paras 9 & Ijj 
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Cases Referred; ^ Chronolocical Paras 
(1963) AIR 1963 SC 358 (V 50) 

1963-2 SCR 707. Mohanlal v. Trl- 
bhovan ** 

(19601 AIR 1960 SC 941 (V 471- 
(19601 3 SCR 590. Satvadhvan V. 

Smt. Deoraiin Debi ». 1“ 

nq'iQ^ AIR 1959 Andh Pra 523 
* (V 46)=1959-2 Andh WR 79 (FB). 

Gurunadhan v. Ventota |Uo 6 

(1958) 1958-1 Andh WR 85. Dak- 

shinamurthi v. Sitharama^a 4 

(1941) AIR 1941 ^ FC 5 (V 28)~ 

1940 FCR 84, Lachmeshwar v. 

Keshwar Lai 

G Venkatarama SastrL for AppellanK 
B Krishna Bhagavan (for No. 1) and 
p[ V. R. Sharma (for No. 3). for Resoon- 

‘^^JUDGMENT:— The 1st 
the appellant The 
filed a suit for possession of Item 1 
which 1 am concerned, from defendaoU 
1 and 2. who are father and mu. 1*1^* 
alternative they sought ParbUon a 

rea^st that Item 1 should be allotted to 
•the Isl defendant so that the plalnti^ 
mfv eel the same. It was allied t^» 
the^ Isl defendant sold under Exhibit A-3 
Sled 12-10-1943 the first item to hU 
Second vdfe This «le deed was exwut- 
ed with a view that the wife should 
come and stay with the Irt , 
uinoe she did not come, the 1st defend* 
ant instituted O. S. No. 36 of 
restitution of conjugal rights on Z4-i» 
1947, Exhibit B-2. 

On 11-1-1947 under Mbit A-1. 

Chandranuna, the second ^le .ot ‘h' J*} 
defendant, sold to the ptamUHs Item 1 
of couise pcndine the 
1947 The plaintiffs who had thus pur- 
chased Item I gave PolJ.” 
lendant on 14-7-1947, E^ib.t B-1. ^ 
Isl defendant Cave reoW that the sale- 
deed was void. SubseauentW O. S. No 36 
of 1947 was decreed on 25-11-1947. Exhl- 
Ht B-4 Is the Judgment. 

2 The plaintiffs instituted the suit. 
O *S No 341 of 1951 before the District 
Munsifs Court, Narasaraopet for posses- 
sion as against the 1st defendant only. 
In view of some formal defect the suit 
was withdrawn with permission to file a 
fresh suit. That is how the present suit 
O. S. 11 of 1956 was filed on 21-10-1955 
for possession on the baas of the 
deed executed by the second wife of the 
1st defendant. 

3. The defence was that an aliene^ 
from an alienee would not be entitled 
to anv eauitv. I am not concerned with 
the other defences raised. 

4 . On 2-11-1957 the suit was dlsndss- 
ed. Appeal Suit No. 34 ol 1956 was Sled 
before the Sub-Court. The Sub-Court 
allowed the appeal on 11-2-1959 and held 
that an alienee from an alienee Is entiUed 


A.LB. 

to the equity. The appellate Court re 
Ued upon a Bench decision of this (^urt 
in Dakshinamurthi v. Sitharamavya. 
1958-1 Andh WR 85. Against that re- 
mand order, the 1st defendant preferred 
a C M. A. to this Court. It was how- 
ever dismissed on 7-4-1961. 


5. Before the C. M. A. was actually 
disposed of. the suit after remand wm 
decreed by the Trial Court on 24-4-1959. 
According to that decree, the first item 
was allotted to the 1st defendant so 

It might finally go to the plaintiff, ^e 
1st defendant fil^ A. S. 89 of 1959. The 
appeal was dismissed and the ^ Tnal 
Court’s decree was confirmed. It is this 
concurrent view that is now challenged 
in this Second Appeal. 

6. The only contention raised by Mr 
G. Ver^tarama Sastry, the learned 
Counsel for the appellant. Is that the 
Bench decision in Dakshinamurthy 
Sitharamavya (supra) has been overruled 
by a Full Bench decision of this Court 
in Gurunadhan v. Venkata Rao. 1959-2 
Andh WR 79* (AIR 1959 Andh Pra 523) 
(FB). I should therefore follow the Full 
Bench decision and hold that an alienee 
from and an alienee is not entitled to an 
equity. 1 do not think I can give eff^ 
to this argument. The remand order 
dated U-2')959 in which the Bench dea- 
sion was followed became final. It was 
confirmed by this Court on 7-4-1981. By 
that date, the Full Bench decision 
albeadv reported. The appellant in that 
case obviously did not bring to the nottce 
of this Court the Full Bench decision 
vdlh the consequence that this (Tourt also 
while confirming the order of remand 
pass^ by the Sub-Court virtually fol- 
lowed the Bench decision. The short 
question therefore is whether I can con- 
sider the question which has become final 
because of the order of remand confirm- 
ed by this (ijurt. I do not think I can 
consider that question afresh merely be- 
cause the original suit has come in 
second appeal and the lis Is pending. 

7. Section 105 (2). C. P. C. provides 
that if the party aggrieved by an order 
of remand from which an appeal liw 
does not appeal therefrom he cannot sub- 
sequently question the correctness of the^ 
order of remand. In a case where the 
appeal is actually filed and disposed ou 
that decision would be final and the 
decided therein cannot be re-considerw 
either by the Trial Court to which the 
case goes back or by anv other Court ol 
appeal at a subsequent stage. Even airart 
from Section 105 (2). C. P. C.. an order 
of remand under Order 41, Rule 23. U 
P. C as regards the Court passmg tM, 
order is conclusive on all points dmdeUi 
thereby and those points cannot be r^| 
opened in that Court either befor^ne. 
same Judge or his successor in appswl 
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from the decision of the Lower Court on 
remand. I have already stated that the 
order of remand came up for considera- 
tion to this Court and it was upheld. I 
cannot therefore go into_ the question 
which was decided by this Court in the 
previous C. M. A. 

8. I am fortified in my view by the 
following decision of the Supreme Court 
In Satyadhyan v. Smt. Deorajin Debi, 
AIR 1960 SC 941, their Lordships held; 

"The principle of res judicata applies 
also as between two stages in the same 
litigation to this extent that a Court whe- 
ther the Trial Court or a higher Court 
having at an earlier stage decided a mat- 
ter in one way will not allow the parties 
to re-agitate the matter again at a sub- 
sequent stage of the same proceedings. 


9. It was, however, argued by Sri G. 
Venkatarama Sastry, the learned Counsel 
for the appellant, that since the Division 
Bench decision has been overruled by a 
Full Bench decision, I am bound to take 
notice of the change in law and inould 
tlie relief accordingly. In support of this 
contention, he relied upon the follo^^ng 
two decisions; Lachmeshwar v. Keshwar 
LaL AIR 1941 FC 5 and Mohanlal v. 
Tribhovan, AIR 1963 SC 358. There can 
be no quarrel in so far as the proposi- 
tion of law that the hearing of ari appeal 
is in the nature of re-hearing and there- 
fore in moulding the relief to be granted 
in a case on appeal the Appellate Court 
is entitled to take into account fa<^ and 
events which have come into existence 
after the decree appealed againrt ^d 
that the Appellate Court is competent to 
take into account latest changes since the 
decision in appeal was given The pre- 
vious Bench decision interpreting the law 
in a particular way has been overruled 
by the Full Bench. 

This proposition, however, is subject to 
the finality attached to the ren^nd order. 
iThen the order passed under Order 
Rule 23 C. P. C. has become final either 
because it was upheld by tto Court or 
because it operates as res judicata m^eiy 
Ibecause the Bench decision has been 
subsequently overruled that finahty does 
not come to an end and it is not permis- 
sible for this Court to ignore the deci- 
sion already given by this Court ^d 
reconsider the matter in the light of the 
‘Full Bench decision, 

10 It was then contended that the 
remmd order is an interlocutory order 
and therefore in an appeal ag^st the 
final decree I can go into the smd ques- 
tion. Reliance was placed m tos con- 
nection on AIR I960 SC 941. ^ 

lowing observation, however, would repel 
the contention: , - i. i, j 

"But an interlocutory order wh^ had 
not been appealed from either because 
no appeal lay or even though an appeal 


lay an appeal was not taken can be chal- 
lenged in an appeal from the final de- 
cree or order. A special provision is made 
in Section 105 (2), Civil P. C. as regards 
order of remand. But even under Sec- 
tion 105 (2) the correctness of an order 
of remand can be challenged in appeal 
from the final decision provided the order 
of remand is not appealable.” 

11. It will thus be clear that it is only 
in a case where the remand order is not 
appealable that the Appellate Court hear- 
ing the appeal from the final decree can 
consider the correctness of the order of 
remand. This is not a case of that type. 
The remand order passed was certamly 
appealable and an appeal was filed and 
considered by this Court. I find therefore 
no difficulty in rejecting this contention. 

12. The second appeal fails and is dis- 
missed with costs. No leave. 

TVN/D.V.C. Appeal dismissed. 
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(V 56 C 19) i 

P. JAGANMOHAN REDDY, C. J. ’ 
AND VENKATESAM, J. 

Kruthiventi Kutumba Rao, Petitioner 
V. Muthi Venkata Subba Rao and others. 
Respondents. 

Contempt Case No. 12 of 1967, D/- 18- 
7-1967. 

(A) Contempt of Courts Act (1952)i 
S. 3 — Civil P. C. (1908), O. 39, R. 7 -7* 
Account books required as piece of evi- 
dence by plaintiff to obtain order of per- 
manent injunction — Court issuing ord^ 
under O. 39, R. 7 — Parties to the spit 
and wbo have notice of same will be lia- 
ble for contempt of disobedience or for 
obstructing execution of the order 
Whether order is valid or irregular unless 
it is vacated, it has got to be obeyed — - 
Constitution of India, Art. 215: AIR 1958 
Punj 180 and AIR 1951 Pat 266, Rel. on. , 

(Para 16) 

(B) Civil P. C. (1908), O. 39, Rr. 7 and 
G (2) — Scope — Account books requir- 
ed as piece of evidence by plaintiff for 
establishing his allegations to obtain 
order of permanent injunction — R. 7 
confers ample powers on Court to seize 
them — Provisions of R. 7 and R, 6 (2), 
are wide enough to authorise any party 
to suit to apply for and obtain orders tcs 
seize account books and to have tb^ 
into Court as piece of evidence if plam- 
tiff or defendant cares to rely on fhemi 
AIR 1961 SC 218, Rel. on. (Paras 14, 16) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 218 (V 48)- 

1961 (1) Cri LJ 322, Padam Sen 

V. State of U. P. 

(1958) AIR 1958 Punj 180 ^ 45)- 

1958 Cri LJ 685. Naram Singh v, 

Hardayal Singh 

■EKJJKJC430I67 
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16 



48 A.P. K, Kutumba Rao v. Venkata Subba Rao (Jaganmohan Reddy C. J.) A.LR. 


(1951) AIR 1951 Pat 266 (V 38)= 
Subodh Gopal v. Dalmla Jain & 

Co., Ltd. 17 

N. Rajeswara Rao and K. B. R. Kri^- 
naiaurthy, for Petitioner; P. Rama Rao 
(for Nos. 1 to 3) and Public Prosecutor 
(for Nos. 4 to 6), for Respondents. 

JAGANMOHAN REDDY, a J.:— This 
Is a petition to commit Respondents 
Nos. 1 to 6 for contempt for vio- 
lating the orders of the IMstrict 
Munnf, Vijayawada, by obstructing 
the Advocate Commissioner, Sri P. 
V. Rama Sarma while performing the 
duties directed In the warrant Issued to 
him in I. A. No. 179/67 In O. S, No. 78/67, 
that is for sdring the account books and 
papers (Items 1 to 19) mentioned in the 
petition and to file the same In the Court. 

2. The petitioner ts a founder-member 
of Sri Vdidendla Hanumantharaya Gran- 
dhalayam, GandWnagar, "I^jayawada, 
which was founded in the year 1934 In 
memory of the late Mr. Velidendla Hanu- 
rr,„T,iy\A Rao. He Is also the Secretary 
for a long time and the Joint Secretary 
of the Executive Conmuttee of the li- 
brary. In 1944 the library was register- 
ed as No. 2/44 under the Sodeties Reitis- 
tration Act. and he Is one of the persons 
who had subscribed to the Memorandum 
of Association. In 1964, during the 
neral Body Meeting the strength of the 
Esecutive was Increased by providing for 
one President, three Vice-Presidents, one 
General Secretary, three Assistant Secre- 
taries, one Treasurer and 16 members, in 
totkl not eucceeding 25. The present Exe- 
cutive Committee of the Library b 
elected on 9-2-64. The term of ofiSce of 
the Cojnntittee was two years, and one 
Pothina Gunmatha Baner^ was elected 
as the General Secretary. The Petitioner 
Bled O. S. No. 78/67 on the file of the 
District Munsif, Vijayawada for a perma- 
nent injunction lestramihg the S'ecretary 
from functioning as Secretary of the 
Executive Conmuttee alleging that the 
Secretary mismanaged the affairs of the 
library. It is stated in the plaint that he 
did not keep the accounts properly and 
fflilpd to convene the General Body Meet- 
ing for electing the New Executive for 
the last one year and that the library 
funds running into several thousands of 
rupees were misappropriated and mis- 
managed. The petitioner filed L A. No. 
179/67 for appointing an advocate as a 
commissioner to make an inventory of the 
Account Books, Bank Books, Cheque 
Books, Minute Books and all other re- 
cords of the library and file them In the 
Cotirt On this L A., a warrant dat^ 
4-3-67 was issued to seize Items 1 to 19 
mentioned in the petition and file them 
In Court with an inventory. 

On 5-3-67 a Commissioner was appoint- 
ed who with - the help of Respondents 
Nos. 4 and 5. the Head Constable and 


Police Constable respectively of Law and 
Order, V Town Police Station, Vijaya- 
wada, went to the library at 3-15 p.m. 
Along with the Commissioner, the peti- 
tioner and his advocates. Sri S. Rama 
Krishna and Sri P. L. Narayana, entered 
the office room of the library. Respondent 
No. 1 Is the Librariari, Respondent No. 2 
the Treasurer, and Respondent No. 3 the 
Secretary of the Building Construction 
Committee of the library. The Advocate 
Commissioner in his report has stated 
that accompanied by the petitioner and 
his advocate, Sri P. Ij. Narayana, he went 
to Law and Order No. 5 Town Police 
Station, Vijayawada at about ^30 p.m., 
and produced the letter for help. Taking 
the assistance of Respondents Nos. 4 and 
5. he proceeded to the library along with 
them and the plaintifTs couns^ Sri P. 
L. Narayana, and reached there at about 
3-15 p.m. They went to the 2nd Hoof 
where the office room is situated. In the 
office room of the Grandhalayam, the 1st 
respondent was found sitting in a 
before the deslc. The Commissioner had 
riiown the warrant to him and asked 
about the respondent ^ea the 1st res- 
pondent called one Bujetl Jagannadha 
Rao and pretended to make enquiries 
about the respondent and ultimately he 
told the Commissioner that the respon- 
dent was not available. Thereupon the 
Cocomissioner drafted a notice Intimating 
his intention to proceed with the com- 
mission work and asked him to co-ope- 
rate and take the notice. The Ist res- 
pondent took the notice and endorsed the 
same and thereafter he asked the Com- 
missioner to wait for some time so that 
he may contact the Prerident of the 
Grandhalayam, V. Jagan Mohan Rao and 
the Treasurer by name P. Kesava Rao 
the 2nd respondent on phone. After he 
returned from the telephone, he produc- 
ed sGsos secc'Wt iwtkx aad re^sipi ix/ckr 
relating to the present period which 
were readily available on the table itself. 
Re said that some account books were In 
the iron safe but the keys of the iron 
safe were with the treasiurer, the 2nd 
respondent. 

3. The Commissioner prepared an in- 
ventory list in respect of the books pro- 
duced before him. In the meantime, 
the 2nd respondent came there. He rais- 
ed objections and disputed the powers of 
the Commissioner. The Commissioner 
asked him to open the locks of the Iron 
Safe as the keys were with him, but the 
2nd respondent refused to do so. The 
Commissioner told him that he was going 
to take steps for breaking open the locks 
of the Iron Safe in connection with exe- 
cuting the warrant After this, he sent 
for a lock repairer. After the lock r^ 
palrer by name Shaik Rahim Tallab 
came, the Secretary of the Building Con- 
struction Committee of the Granobala- 
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yam and some of his men also came 
there. In the presence of the Head Cons- 
table, Constable, Petitioner and his advo- 
cates, Sri S. Rama Krishna and Sri P. _L, 
Narayana who were with the Commis- 
sioner, as well as the Mediators Sri A. 
Sri Rama Murty, Sri C. L. Mrutyimjaya, 
Sri M. V. Subba Rao, and Kesava Rao, 
the Commissioner directed the lock re- 
pairer to open the lock of the iron safe. 
After the lock; repairer opened the door 
of the iron safe, some account books, 
printed receipt books etc., were found in 
the iron safe and the Corrunissioner pre- 
pared inventory of the samec On all the 
documents inventoried arid l^ed by hinx 
the Commissioner put his signature and 
numbered the same. After preparing the 
inventory list, he gave a copy to Iha 
derk, the 1st respondent and told him 
that he was going to take the documents 
with Viim But the 2nd and 3rd respon- 
dents advised the Commissioner not to 
t^ y-P the list and they did not allow him 
to take the inventoried documents. The 
police constables refused to give hdp ^d 
assistance and they left the place saymg 
that the Cirde Inspector of Pohce, bn 
Sirgaraju Respondent No. 6 asked them 
to go away. 

Thereafter, according to the Commis- 
sioner, he sought hdp from the Police 
Control Room when a few of them came. 
Then also Respondents Nos, 1, 2 and 3 
and their men obstructed him froni ^e- 
cuting the warrant and prevented hun 
from getting the inventoried documents 
which were bundled and placed on the 
table. As he found much pressure by 
the persons gathered there who were 
restraining him to execute the v/arrant, 
the Commissioner had telephoned to the 
Assistant Superintendent of Police, Vi]ay- 
wada Town seeking proper police assis- 
tanc6 but bG could not contact him as it 
was reported that he was not at home. 
In the mean time, the Cirde Inspector, 
the 6th respondent came there and sta- 
tioned in front of the Grandhalayam m 
a Jeep Car, and instructed the pohce 
that have come from the Police Control 
Room to leave the place. As there was 
no help from the police and there was 
great pressure and force from the said 
persons obstructing and preventing the 
execution of the warrant, he could not 
get the documents listed and inventoried 
by him and the same were left in the 
Grandhalayam Office Room under the 
control of the aforesaid people, namely 
Respondents Nos. 1 to 3 and their men. 
The Commissioner took the signatures of 
the mediators who were present through- 
out the proceedings, on the inventory 
list and on other proceedings; after that 
they left the place at about 6-30 p. m. 

4. In front of the Grandhalayam, the 
6th respondent, who was there in a Jeep 
Car, called him. The Commissioner ex- 
1969 Andh, Pra./4 n G — ^13 


plained to him the situation and asked 
him for sufficient help and assistance. 
Without caring for his words, he threat- 
ened the Commissioner saying that he 
would prosecute him for calling help and 
assistance from the Police Control Room. 
As he had no police aid to get the books, 
and the 6th respondent threatened him 
to prosecute and refused to give help and 
protection, he had to leave the place. 
Respondents Nos. 1 to 3 threatened him to 
leave the inventory list as well as the 
Commission warrant at the Grandhffiayam 
Office but, however, the Commissioner 
says he was able to come out only with 
inventory list. 

5. Then he went to the Assistant Su- 
perintendent of Police, Vijayawada Town 
and waited at his residence till about 
12-30 in the night to report the naatter 
to him As soon as he came, he gave a 
report about the situation and sought 
his help and protection- He asked the 
Commissioner to ring him up at 10.45 
a.m, the next morning. Accordingly he 
went to see him but could not get him as 
he had just left his house. Again he tried 
to contact him at 12-40 noon but he did 
not return home by then. Then the Com- 
missioner prepared inventory list as per 
the warrant and could not get the docu- 
ments inventoried and file them as he 
was prevented by force as stated earlier, 
On 7-3-67 the Court gave a fmrther order 
directing him to take sufficient police as- 
sistance from the Assistant Superintendent 
of Police, Vijayawada, imder a letter of 
requisition issued by the Court in con- 
nection with the execution of the Com- 
mission Warrant. The Commissioner 
served the notice on the Petitioner’s ad- 
vocate, Sri Rama Krishna, stating that 
he would proceed to execute the warrant 
between 3 p. m and 6 p. m on 8-3-67. 
After obtaining the said letter of requi- 
sition at about 4 p. m on 7-3-67, the peti- 
tioner attempted many times to contact 
the A. S. P., but could not get him till 
12-30 noon on 8-3-67. At about 12-30 
on 8-3-67, he went to the A S. P.’s bunga- 
low, met him and gave the envelope con- 
taining the letter of requisition to him. 
Thereupon the A S, P. directed the Sub- 
Inspector of Police, Law & Order, No. V 
Police Station to give sufficient help_ by 
endorsing the direction of the letter given 
by the Court itself and_ asked him to 
show the same to the said Sub-Inspector 
of Police. Accompanied by the petitioner 
and his advocate, Sri P, L. Narayana, 
the Commissioner went to the Law & 
Order No. V Police Station and produc- 
ed the letter for help at about 4-15 p. m. 
Thereupon, A. S. I._ Law & Order, No. 
V. Town Police Station, P. Cs. 1481, 1758 
and 572 were deputed to help him m 
executing the warrant. 

6. Accompanied by 

petitioner and his advocate, the Commis 
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doner went to the Grandhalayam at 
about 4-35 p.m,. and reached the 2nd 
floor where the office room is situated 
and where he had. on 5-3-67, under 
forcible circumstances, loft the docu- 
ments inventoried by him. But he found 
that the doors of the office room were 
closed and locked with a Godrej Lock. 
Then he called the watchman and made 
inquiries as to with whom the keys of 
the lock are kept. The watchman told 
him that the keys of the office room were 
with the clerk, the 1st respondent and 
that he did not know about his where- 
abouts. Then the advocate for the peti- 
tioner. Sri P. L. Narayana requested the 
Commissioner by way of a memo to 
bre^ open the lock and enter the office 
room and execute the warrant or to put 
a seal until further directions by the 
Court. But as the commission warrant 
did not provide for breaJdnc open the 
locks of the rooms of premises or to seal 
• the same, and the express authorisation 
given was only to break open the locks of 
the shelves, almvrahs etc., the Commis- 
sioner told him that he could not con- 
cede to his request. As the office room 
was found locked and the person with 
whom the keys were available had not 
been forthcoming, the Commissioner was 
prevented from executing the warrant 
and ultimately he left the place at about 
6 P.m. 

7. On 27-3*67, the Commissioner filed 
another report which was re-lssued to 
him ^th directions, on 17-3-67 at about 
12 noon, and this time It was to break 
open the lock of the room. He went to 
the premises on 19-3-67 alone with the 
petitioner and his advocate, Sri P. L. 
Narayana and three police constables, he 
reached the place at about 9-20 a.m. 
There he found that the doors of the 
office room were open and the 1st res- 
pondent, the clerk was present The 
Commissioner showed the Commisdon 
warrant to him and tendered notice. He 
had seen the warrant and received 
notice. The Comnussioner asked him to 
produce the documents inventoried by 
him on 5-3-67 and other account boola 
etc., but they were not produced. When 
he asked the clerk, the Ist respondent to 
open the iron safe and show Wm whether 
there are any inventoried documents in 
it, he opened it but none of the docu- 
ments inventoried by him or any other 
account books were found therein. The 
1st respondent told them that on 6-3-67 
at about 9 a. m. the petitioner and his 
sons went to the Grandhalayam and asked 
him to give the documents inventoried by 
the Commissioner. Thereupon he gave 
the said documents to the petitioners on 
6-3-67 and they have taken them away. 
Thus the 1st respondent said that the 
documents inventoried by the Commls- 
doner were not available in the Grandha- 


layam. Therefore, the Commissioner left 
the office at about 9-45 a.m. 

8. The petitioner alleged that Respon*i 
dents Nos. l to 3 obstructed the Commie* 
sioner from seizing account books eta« 
as per the orders of the Court and prOf 
dttce them before the Court, with help 
of the mob that gathered there and with 
the active assistance of Respondents 
Nos. 4 to 6 who colluded with Respon* 
dents Nos. 1 to 3. Later, Respondents 
Nos 1 to 3 removed the books from the 
Office of the Library and secreted them. 
The 6th respondent, the Town Circle Ins* 
pector who has a duty to carry out tha 
orders of the Court and to uphold the 
dignity of the Court, instead of helping 
the Commissioner to do his duty aided 
respondents 1 to 3 who are very influen- 
tial people by asking Respondents 4 and 
5, the Head Constable and Police Cons- 
table respectively to leave the office ol 
the library thus putting the Commls* 
sioner at the mercy of Respondents 1 to 
3 and also threatening the Commissioner 
that he would be prosecuted. Virtnnlly 
the Circle Inspector Le.. the 6th respon- 
dent. hand-in-glove with Respondents It 
to 3 caused the disappearance of tha 
books etc. which were inventoried. 

9. We will examine the defence ol 
Respondents'Nos. 1 to 3 on the one hand 
and Respondents Nos. 4 to 6 on the other 
as their combined acts have to be look- 
ed into in order (o ascertain what was 
their conduct and whether they amount 
to contempt of the orders of the Court 
Respondent No. 1 denying the allegations 
of the petitioner says that he gave full co- 
operation to the Commissioner through- 
out and. therefore, he fs not liable to 
contempt. While not denying the d^ 
tails given In the report of the Commis- 
sioner. he says that when he telephoned 
and enquired about the Secretary in tho 
presence of the Commissioner on 5-3-67, 
he was informed that he went to Hy- 
derabad and, therefore, he immediately 
Informed the same to the Commissioner. 
The allegation that he pretended to nvake 
Inquiries as mentioned in the interim re- 
port of the Commissioner is denied by 
him. He has stated that the Oammls- 
sioner served notice on him stating that 
he would take steps to execute the war- 
rant entrusted to him. He received the 
notice and told the ^mmissloner that he 
was only the clerk In the office and so 
he sought his permission to inform the 
purpose of his coming etc., to the Pre* 
sident and the Treasurer as the Secretary 
was out of station. ITien he Informed 
them on telephone and produced the 
books relating to the present period as 
they were tten readily available 
on the table ItselL He informed the 
Commissioner that the remaining account 
books asked for were In the Iron eaffl 
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and the keys of the iron safe were udth 
the Treasurer Sri P. Kesava Rao, the 
2nd respondent. Some time later, the 
Treasurer, the 2nd respondent came there 
•when the Commissioner asked him to 
open the locks of the iron safe. The 
Treasurer informed the Commissioner 
that the keys of the safe were with the 
Secretary and further asked the Com- 
missioner as to how he w^as empowered 
to seize the account books. The Com- 
missioner showed him the warrant and 
on a perusal of the same, the 2nd respon- 
dent stated that there was absolutely no 
mention of Sri Velidandla Hanumantha- 
raya Grandhalavam or the seizure of ac- 
count books of the Grandhalavam^ but, 
however, he assured the Comrnissioner 
that he would co-operate vath him. 


It is not denied that the Commissioner 
cot the lock of the iron safe broken open. 
He took out from it the account books 
and the printed receipt books in the im- 
mediate presence of the Treasurer, the 
2nd respondent and the Secretary of me 
Buildine Construction Committee, the 3rd 
respondent, who happened to come by 
that time. Subsequent to the seizure of 
the documents, the Commissioner pre- 
pared an inventory and put his signature 
on all the documents and numbered the 
same. He has stated that the allegation 
that Respondents Nos. 2 and 3 adiased 
him not to take the list and did not allow 
the Commissioner to take the inventoried 
documents is not correct. After prepa- 
ration of the inventory and affixture of 
the signatures. Respondent No. 2 made 
a request to the Commissioner that the 
documents might be kept in iron safe 
under the seal of the Commissioner and 
also the protection of the police, if ne- 
cessary. till the arrival of the President 
and Secretary when the Cornnrussioner 
might take the same as required But 
the allegation that they obrtructed the 
Commissioner from executing the war- 
rant. according to him. is not correct. 
Even after the police from the Control 
Room came at the instance of tne plain- 
tiff’s counsel, a request wm made by the 
2nd respondent once again to keep the 
books etc. in the Grandhalavam premises 
till the President and Secretary came. 
He has stated that the Respondents never 
obstructed the Commissioner from ex^ 
cuting the warrant but on the other hand, 
they gave him their utmost co-operation. 
Again he has stated that what they r^ 
QUGsted him W3S to see that the docurnents 
were retained in the office till the President 
or Secretary came out. nothing more. They 
never indulged in threats or obstruction, 
and on the other hand, they appealed to 
the Commissioner to keep them under 
the seals of the Commissioner and pro- 
tection of the police if necessary. It was 
also contended by the 1st respondent 
that the appointment of the Commissioner 


for the seizure of the account books was 
null and void and, therefore, the alleg- 
ed obstruction, even if it is assumed to 
be true to any extent, does not tanta- 
mount to contempt of Court Furthei 
the Court issuing the commission did noi 
order notice to the defendant in the sur. 
In the course of passing the order of ap 
pointment of the Commissioner, and sinct 
such order violates the mandatory pro- 
lusions of Order 26. Rule 18 Civil Pro- 
cedure Code, it is submitted that it is 
null and void and obstruction to the Com 
missioner would not amount to contempi 
and that the report of the Commissionei 
made under such circumstances cannoi 
be considered as piece of evidence or 
acted upon as desired by the petitioner. 

10. Respondents Nos. 2 and 3 also 
support these statements and took simi- 
lar objections. It will be seen froit 
these three affidavits that while Respon* 
dents 1 to 3 deny that they caused an 3 
obstruction, none-the-less they cannot 
hide the fact which is asserted by tht 
Commissioner in his report as also by the 
petitioner in his affidavit that the bookf 
and documents along with the inventorie; 
were asked to be left in the office premi- 
ses and were not allowed to be taken It 
appears to us that the alleged requests of 
the respondents that the documents etc» 
be left there till the arrival of the Pre- 
sident etc. are misnomers, and they 
amount to acts of obstruction. There is 
no reason for the Commissioner and much 
less the petitioner to falsely state that 
the Commissioner was prevented from 
taking the books. If they were only re- 
quests. the Commissioner would have 
expressed his regret and inability to 
comply with their requests, and he would 
have complied with the directions of the 
Court which appointed him as the Com- 
missioner. The very object of asking for 
police assistance and taking them there 
was to see that no one caused a breach 
of the peace when the Conunissioner exe- 
cutes the orders of the Court. But un- 
fortunately in this case, in spite of the 
fact that the Commissioner applied to the 
police for help, and it was granted by 
the Court that help was not forthcoming. 


11. No doubt. Respondents Nos. 4 and 
5 give a different version. According to 
them, they were asked to take custody 
of the books but as they had no authority 
to take the books into their custody, the 
4th respondent sent the 5th respondent 
to the police station to take instruction?) 
from the A. S. I. He went and return- 
ed saying that the Circle Inspector who 
was present had stated that they had no 
authority to take custody of the booi^ 
Then the 4th respondent hinwelf went t» 
the police station and the Cir^ Ii^pe^ 
tor told him the same thing, '^e Cirdo 
Inspector. Respondent No. 6, ‘^*‘1 
them to come away from the Grandhala 
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yam but instructed them to stay tore 
till the Commissioner finished his 
a?d to ai ^Si! untoward happened. 

he^was^lS SSusrtVSgr 
SSfcSt SI Idvooam 

S?lvSt“eMoSlf b"e "cU'S rS 

■ oi lMUnS into the letter oi reoi^tion. 

Es’iSdroW‘>>”s 

came and inquired about 
i£ 

‘^^“The'eg-rel^ndenf went to the 
™?whem he iSthe van oI the PohM 
. Ttonm. Thereupon he etopp^ 
^J'^k^^the Control Boom party why 
and asked Head Constable 

KrUmi <^1 that a eallala was coins on 

Sia ani that it waa a 
?®m'S^’thlt hfmade°that telephone 
S'SPt Si n?t 

if “-t JllrVS 

£|S he^eSid “the CenUen^ 

S wsx srM 

^m was merely In the nature ol an 
advica 


13 The affidavits o! other p^ns also 
were adduced in support of, the co“^ 
tion that what the Co^nunissioner 
for was not police assistance to take me 
Lots but to keep tiie ‘aaT’K 

custody. They further rtat^ that me 
^d Constable and Consteble 

after their return submitted a , report to 
him stating that the Conimssion^told 
them that if they were not vreoax^J^ 
♦nVo charge of the books, be did not re- 
nuire a bandobust and they may go avray. 
Ihe Head Constable also made an cn^ 
ii the General Diary to that eSect 
affidavit of Mustafa shows that he 
in.SSge of the PoUce Station on 5-3-67 
Sdttat at about &-Z0 p.nu a telephone 
SSsSe was received from Hanumantha- 
S^Grandhalayam that a Raltota ^ 
on there. Imm^tely. he 
SSe ^th the PoUce Control pam 

and^did not find any gallata there. 
Sestioned the persons present there. 


where and what the gallata was and 
some of them repUed that there wmm 

gallata. Then he went down-stMrs. Even 

the General Diary shows that the Advo- 
cate Commissioner had telephoned at 
6-30 p.m. saying that a g^ata was 
going on at the said Ubrary. In respoMe 
to this, a party left at 6-45 P- 
found no gallata at the spot ^d gier^ 
fore they returned to the Control Room. 

In the affidavits of A. Y. S. S. P. 
and B. V, Rama Rao also U is stated 
that there was no gallata. The 
says that when he went there he found 
that the al mirah had been broken open 
and some books were bundled up, and 
one of the lawyers asked the police per- 
sonnel present there to take charge ^ 
the books. The Head Constable told hto 
that he cannot take charge of the books 
but that he would give the nece^ry 
sistance to the lawyer and stay there tUl 
the work was completed. 

Even the statement taken from the 
petitioner by S, V. Narasimhulu. Deputy 
Superintendent of PoUce. Vifayawada 
shows that the Commissioner and the 6tb 
respondent were having hot discussion. 
Even from this statement, from what toe 
6th respondent stated namely that the 
Commissioner kept quiet when he was 
told that he was Uable to be prosecuted 
It would appear that the 6th respondent 
was trytoc to hide what octuaUy took 
place between them. We have no h^te- 
tlon In holdinc that the statementa made 
by Kespondents Nos, 4 to 6 and others 
Which are adduced in support ot them to 
buttress the version Bven, and to just!- 
fy their inacUon are all stereotyped. It 
appears incredible as to why when the 
Commissioner accompanied by the peu- 
tioner and the lawyers had gone there 
with the purpose of executing the war- 
rant and bringing the books, they would 
leave the books and come away nor is ft 
clear why they would a^ the PoUce to 
take custody of the books uiuess they 
were apprehending danger of the boola 
being fordbly removed from the premi- 
ses by Respondents 1 to 3 and their su^ 
porters. The whole truth has not bera 
stated by the respondents and it Is re- 
grettable that the poUce who were Bent 
there to help the Officer of the 
have not rendered the necessary assis- 
tance. resulting in the disappearance w 
the account books etc. We do not say 
that they have obstructed h^ but mey 
were positively unhelpfuL 
of the petitioner Is comborat^ by 

report of the Commissionerjmd It sho^ 
that Respondents 1 to 3 obstrurted toe 
Comnussioner while exe<mting 
rant under the direct orders of the 
Not only that, even the b^ks were 
riled away and the s^egation t^t 
petitioner and his people 
is an utter falsehood. NotwUhstanoing 
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the fact that the 2nd respondent is said 
to have had the keys though when, he 
came on the scene he said they were 
some one else, the Commissioner had to 
get the safe and locker broken open and 
recover the books. 

14. The contention raised by Respon- 
dents 1 to 3 that the Court which issued 
the warrant had no jurisdiction to do so 
and that the same is null and void; as 
such, there is no contempt of the order 
of the Comrt has also no validity. Order 
39, Rule 7, C. P. C., empowers the Court 
on the application of any party to a suit, 
and on such terms as it thinks fit, to 
make an order for detention, preserva- 
tion or inspection of any property which 
is the subject-matter of such suit, or as 
to which any question may arise ther^ 
or for all or any of the purposes aforesaid 
authorize any person to enter upon or 
into any land or building in the posses- 
sion of any other party to such sint; or 
for all or any of the purposes aforesaid 
authorize any samples to be taken, or 
any observation to be made or experi- 
ment to be tried, which may seem neces- 
sary or expedient for the purpose of ob- 
taining full information or evidence. 
Sub-rule (2) of Rule 6 also says that the 
prowsions as to execution of process shall 
apply mutatis mutandis to persons autho- 
rised to enter under this rule. These 
provisions are wide enough to authorize 
any of the parties to a suit to apply for 
and obtain orders to sdze the account 
books and to have them into Court as a 
piece of evidence if the plaintiff or the 
defendant cares to rely on them, 

15. In this case, the plaintiff made an 
application in the suit for a permanent 
injunction restraining the defendant from 
functioning as Secretary of the Execu- 
tive Committee alleging that that Secre- 
tary misman aged the affairs of the 
Library, and the library funds nmning 
into several thousands of _ rupees were 
misappropriated and mismanaged. In 
order to establish this, account books 
were necessary and on the application of 
the plaintiff’s petition, (ac) the Court had 
jurisdiction to issue the impugned order, 
Sri Rama Rao appearing for Respondents 
Nos. 1 to 3 cites Padam Sen v. State of 
U. P., ATR 1961 SC 218 in support of his 
contention that there was no power in 
the Coiud: to issue an order of the nature 
of which contempt is said to have been 
committed. In that case. Their Lordships 
of the Supreme Court were considering 
the case of a person who is alleged to 
have obstructed the Commissioner in the 
execution of his duties. In a suit filed 
for recovery of money on the basis of 
promissory notes executed by defendants 
in his favour, the defendant applied to 
have the plaintiffs account books brought 
Into Court on the apprehension that the 
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pl^tiff would tamper with the books 
^d might fabricate them. The Addi- 
faonal Munsif issued a warrant to seize 
the said books of account, and bring them 
into Court. The Commissioner accord- 
ingly seized the books and brought them 
to Ghaziabad. The appellants were con- 
victed by the Special Judge under Sec- 
tion 165-A, I. P. C. for having offered 
bribe to the Commissioner for being al- 
lowed an opportunity to tamper with 
those books of account, and their con- 
viction was upheld by the High Court 
But their Lordships of the Supreme 
Court observed that the defendants had 
no rights to these account books. They 
could not lay any claim to them. They 
applied for the seizure for these books 
because they apprehended that the plain- 
tiff mighty make such entries in those 
books which could go against the case 
they were setting up in Court. They re- 
Sected the contention that such an order 
could be passed by a Court under several 
provisions namely Section 75 or Section 
151 or Order 26, Rules 38 and 39. Raghu- 
bar DayaL J., observed at p. 220 as fol- 
lows; — 

"Rule 7 of Order XXXIX empowers the 
Court, on the application of any party to 
a suit, to make an order for the deten- 
tion, preservation or inspection of any 
property which is the subject-matter of 
such suit or as to which any question may 
arise therein. The account books of the 
plaintiffs were not 'property' which were 
the subject-matter of the suit nor such 
that about them a question could arise in 
the suit. The account bo.oks could, at 
best, have been a piece of evidence, if 
the plaintiff or the defendant had cared 
to rely on them. We therefore hold 
that the Additional Munrif had no power 
imder the Code to appoint the Commis- 
sioner for seizing the plaintiff’s books of 
account.” 

16. In this case, certainly, as observ- 
ed by Their Lordships of the Supreme 
Court, the account boolcs were reqtnred 
as a piece of evidence by the plaintiff who 
cares to rely on them for establishing 
the allegations made by him in order 
to obtain an order of permanent injimc- 
tion; as such Order 39 Rule 7 confers 
ample powers on this Com*t to seize 
them. A large number of cases have 
been cited for the proposition that where 
an order of the Court is without jurisdic- 
tion, no contempt can be said to have 
been committed. But inasmuch as we 
have found that the Court has jurisdic- 
tion to issue the order, it is not neces- 
sary to consider that line of cases. So 
long as there is an order by the Court 
which requires compliance not only, par- 
ties but even third parties who are not 
parties to the suit and who have notice 
of the same will be liable for contempt 
for the disobedience of such orders or 
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for obstnictinjr the executfon of the same. 
Whether the order is valid or Irregular 
unless it Is vacated. It has got to be 
obeyed Oswald in his book "Contempt 
of Court” (3rd Edition) at page 107 saysi 
"An order irregularly obtained cannot 
be treated as a nullity, but must be im- 
plicitly obeyed, until bv a proper eppH- 
cation it is discharged, and the case ts 
the same where the order is alleged to 
have been improvidently made.” 

In Narain Singh v. S. Haridayal Singh. 
AIR 1958 Punj 180. it has been held that 
BO long as the injunction order has not 
been vacated or modified by the Court 
granting it or has not been reversed on 
appeal, no matter how unreasonable and 
unjust the Injunction may be. the order 
must be obeyed. Violation of th© order 
of injunction cannot 6e executed on the 
ground that though the Court acted with- 
in its Jurisdiction, the order that it pass- 
ei was erroneous. The Court. In con- 
tempt orocWings will not inquire Into 
the merits of the case in which the In- 
junction was i^ue^ 

17. In Subodh Gopal v. Dalmla Jain 
& Co. Ud.. AIR 1951 Pat 266 It has 
been held that right or wrong, the In- 
junction order binds him. and he dis- 
regards it at his peril 

18. It appears to us from what we 
have stated above that respondents 1 to 

I S have committed gross contempt not 
only in not obeying the orders of the 
Court but in obstructing the execution 
thereof by the Commissioner appointed 
by it. Their further action In spiriting 
away the books nullifies and reduces the 
process of the Court to mere nothing. 
TWs aggravates the contempt. While we 
Cannot say with the same certainty that 
respondents 4 to 6 in any’ wav obstruct- 
ed or committed contempt of the orders 
of the Court, nonetheless, being the mi- 
nions of law and order, their services 
were requisitioned and their assistance 
was sought in furtherance of the execu- 
tion of the orders of the Court, but they 
stood by. without rendering much helo 
and later they invented a theory that the 
' Commissioner had asked them to take 
the books Into their custody, which undei 
the requisition they were not asked to do. 
We cannot accept the statement that 
there was no ' gaiata at all and that no 
threat or obstruction was caused in the 
execution of the commisaon. It is cer- 
tain that the Commissioner was not per* 
nutted to take the books. Respondents 
4 and 5 did nothing and respondent No. 
6 who came on the scene render^ no 
assistance. It b unthinkable tiiat the 
Commissioner would not have reported 
the matter to the 6th respondent nor 
Would he have falsely, blamed hb con- 
duct. However, In the case of respon- 
dents 4. 6 and 6. we drop the proce^- 


ings against them with the observation 
that we cannot look askance at their un- 
helpful and negative attitude in 'not as- 
Bbting the execution of the orders of the 
Court by the Commisdoner. Where the 
police are required to render asastance 
In executing the orders of Court, they 
must diligently and actively asdst, —nay 
It b one of their duties which they can 
neglect to perform only at the risk and 
l»ril of exposing themselves to censure 
and punishment. In so far as respon- 
dents 1 to 3 are concerned, their acts are 
contumacious and they have caused ob- 
Btruction to the execution of the orders of 
the Court. 

19, We accordingly convict Respon- 
dents Nos. 1 to 3 for contempt of Court, 
The conduct of these respondents b de- 
rogatory to the dignity and authority of 
law and stultifies the process through 
which Courts nf Law in this country must 
administer Justice. The Impunity with 
which respondents 1 to 3 not only dis- 
obeyed. obstructed and secreted the docu- 
ments but subsequently tried to justify 
it as If the orders were Issued without 
Jurbdtction. adds to the aggravation of 
the olTence. They have not also tender- 
ed any apology. We accordingly sen- 
tence each of respondents I to 3 to two 
months simple imprisonment with the di- 
rection that they may be detained In Dis- 
trict Enson. Secunderabad. 

IX3C/D.V.C. Order accordingly. 
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GOPALRAO EKBOTE. J. 

In re Masgi Bitchanna and others. Peti- 
tioners. 

Criminal Revn. Cases Nos. 500 and 922 
and Criminal Revn. Petns. Nos. 460 and 
817 of 1964, D/- 13-9-1966, from order of 
Chief City Magistrale-cum-Addl. S. J., 
Hyderabad. 'D/- 13-7-1964. 

Criminal P. C. (1898), S. 517 — Penal 
Code (1860). S. 420 — OOence under 
S. 420 in rcspccf of lorry — Ownership of 
lorry in Obnule — Held. Court could 
dir«l parties to gel dupute solved by 
Civil Court — Same could not be decided 
by Criminal CourU (Para 2) 

Shankar Rao Bilolikar. for Petitioners 
In Cri R C No. 500 of 1964 and for Res- 
pondents Nos. 1 and 2 in Cri. R. C. No. 
922 of 1964 Abdul Khair Siddigui. for 
Petitioners m Cn R C. No. 922 of 1964. 
1st Addl Public Prosecutor, for the State 
In both the cases. 

ORDER: — These two revision petitions 
arise out of an order passed by the learn- 
ed Chief Citv Magistrate-cum-Additional 
Sessi ons Jud ge. Hyder abad, dated 13-7- 
. LJ(KK/D/50i/66 
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1964 whereby he directed the parties to 
approach the Civil Court in order to get 
the title to the lorry settled. What hap- 
pened was that the Police of Afzalgunj 
registered a case under Section 420 I. P. 
C. on 8-1-1963. That was in pursuance 
of a complaint filed by one of the peti- 
tioners complaining against one Chan- 
drasekhar, who is his sister’s husband’s 
brother. It was contended that the lorry 
was purchased by the 2nd petitioner 
bearing registration No. APF 2171 on 
Mre purchase basis from the 1st peti- 
tioner in 1960. That was a Ford 1944 
model and was equipped with a diesel 
engine. When the said vehicle was in 
possession of one mechanic at Afzalgunj 
for repairs. Chandrasekhar the 1st ac- 
cused. by falsely representing that the 
vehicle was to be taken back to the 2nd 
petitioner took possession of the vehicle 
from the mechanic and then subsequent- 
ly sold it to some person at Kosgi. Upon 
tihis complaint, the Police seized the ve- 
hicle from a rice mill of which one Bha- 
drappa was the owmer. At the time when 
the lorry was seized it did not have any 
number plate. The complainant’s conten- 
tion was that the original chasis had been 
replaced by that of another vehicle bear- 
ing registration No. MSP 129. The Police, 
after due investigation, charge-sheeted 
Chandrasekhar and the first petitioner 
for the offence of cheating. The 1st peti- 
tioner was charged with abetment of the 
offence. After a proper trial, both the 


possession of one Bhadrappa. the owner 
of the rice null at Kosgi. He has no in- 
lorry. He has not approach- 
^ Court and asked for the delivery 
j view of the rival claims 

made by me accused as well as the com- 
Plamant. in the circumstances of the 
case. I think the learned Chief City Ma-i 
gistrate was right in directing the par-' 
ties to approach the Civil Court and get' 
the dispute settled. It is not a case in 
which the Criminal Court can go into 
these disputes and decide. In any case, 
such a decision would have been subject 
to the decision of the Civil Court. It is 
true that the lorry will have to be re-' 
tmned in that Court’s custody till such' 
time as the dispute is decided. But the 
parties, or any one of them who ap-, 
proach the Civil Court can get necessary 
directions of the Civil Court if the pro-' 
perty has to be preserved. I do not 
therefore think that the order of the 
Court below suffers from any infirmity 
and it calls for interference at the hands 
of this Court. 


3. The revision 
are dismissed, 

AKJ/D.V.C, 


petitions therefore 
Revision dismisseii 
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accused were acquitted. The Trial Court 
in its judgment directed the vehicle 
seized to be given to P. W. 4 who had laid 
claim to the lorry. P. W. 4 was the peti- 
tioner before me in Cri. R. C. No. 922 
of 1964 and he died during the pen- 
dency of the petition and his legal re- 
presentative has been brought on record. 
The accused filed an application under 
Section 520 Cr. P. C. • before the C^ief 
City Magistrate. Hyderabad complaining 
that the order of the Trial Court direct- 
ing delivery of the lorry to P. W. 4 is 
bad in law. The learned Chief City Ma- 
gistrate directed that the lorry should be 
retained in the Criminal Court until such 
lime as either of the claimants establishes 
Ms title to the lor^ in a competent 
Civil Court. It is this view that is now 
challenged both by the heir of P. W. 4 
and the accused in these two revision 
petitions, 

2. Now. under Section 520, any Court 
of Appeal, confirmation, reference or re- 
vision may direct any order under Sec- 
tion 517, Section 518. or Section 519, 
passed by a Court subordinate thereto 
to be stayed, pending consideration by 
the former Court, and may modify, alter 
or annul such order and make any fur- 
ther orders that may be just. Both the 
complainant as well as the accused claim 
the lorry, ’The lorry was seized from the 


P. JAGANMOHAN REDDY. C. J., 
SESHACHALAPATHI AND 
CHINNAPPA REDDY, JJ. 

R, D. Suryanarayana Rao, Cross-olH 
Sector V. The Revenue Divisional Officeii 
Land Acquisition Officer, Guntur, Respop? 
dent. 

Memorandum of Cross-objections, S. 

R. No. 33447 of 1966 in Appeal No, 78 
of 1965, D/- 6-9-1967. 

(A) Court Fees and Suits Valuation — s 
Andhra Pradesh Court Fees and Suifs 
Valuation Act (1956), Ss. 48 and 49 — No 
Court fee payable on cross-objection for 
Interest claimed under S. 34 of Land 
Acquisition Act (1894) — AIR 1964 Andh 
Pra 216, Overruled. 

No duty is cast on the Cotirt under 

S. 23 or 26 of the Land Acquisition Act, 
determimng the compensation to award 
interest on that amount. However, ■& 
statutory liability is imposed on the Col- 
lector under S. 34 to pay the amount 
awarded with interest thereon from the' 
time of taking possession until such tiratf 
as it shall have been paid or deposited 
No court-fee need, therefore, be paid 
on a cross-objection claiming merely 
such interest. AIR 1964 Andh Pra 2 1*^ 
Overr uled, AIR 1928 PC 287 and AIR 
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1961 SC 908 and AIR 1963 SC 1171 and 
air 1965 Gui 212, Ret (Paras 3. 6 & 8) 
(B) Land Acquisition Act (1891), Ss. 2% 
26 and 34 — Andhra Pradesh Court Fees 
and Suits Valuation Act (1956), S. 48 — 
CivU P.-C. (1908), S. 2 (2) and (9) — Inte. 
rest is not part of compensatiozi. 

Interest claimable \mder S. 34 of LAnd 
Acquisition Act is not part of compen- 
sation under S. 23 or award xmder S. 26 
(1) deemed to be a decree under sub-seo 
tion (2) within the meaning of clauses (2) 
and (9) of S. 2, Civil P. C. or under S. 48 
of the Andhra Pradesh Court Fees and 
Suits Valuation Act (Paras S & 6) 

(C) Precedent — Observations. 

A precedent is authority for what b 
actually decided 'in the case and not for 
other observations, (Para 7) 

Cases Referred! Chronological Paras 
(19651 AIR 1965 GuJ 212 (V 52)= 

HR (1964) Guj 075. Anandilal v. 

AddL Spt Land Acqihation Officer 6 
(1964) AIR 1964 Andh Pra 216 (V 8U 
=1964-1 Andh IVR 185. Dodla 
Mall^ah v. State of Andhra Pra- 
desh 2, 3, 7 

(1963) AIR 1963 SC 1171 (V 50)=, 

(1063) Supp (2) SCR 971, National 
Ins\irance Co Ltd. v. life Insu- 
rance Corporation of India 6 

(1961) AIR 1961 SC 908 (V 48)® 

(1961) 3 SCR 676. Satinder Singh 
V. Umrao Singh 4, 6 

a930) AIR 1930 Mad 45 (V 17)* 

IXR 53 Mad 48, Srahmanandam v. 
Secy, of State 3 

(1928) AIR 1928 PC 287 (V 15)* 

1928 AC 492. Ingle Wood Pulp 
and Paper Co. Ltd. v. New Bruns- 
wick Electric Power Commission B 
(1912) 39 Ind App 197=ILR 40 Cal 
21. Rangoon Botatoung Co. Ltd. 

V. Collector Rangoon 3 

(1901) 1901 AC 495=70 U PC 76, 

Quinn v. Leathern 7 

(1898) 1893 AC 1=67 UQB 119, 

Allen v. Flood 7 

A. V. Krishna Rao and G. Nageswara 
Rao, for Cross-Obiector; 2nd Govt Plea- 
der, for Respondent 
P. 3AGANM01IAN REDDY, C. 3.:— 
The question before tius Full Ben^ 
Is whether the office fs right In 
demanding Court-fee on the Interest 
payable under Section 28 of the Land 
Acquisition Act on compensation payable 
for the compulsory acquisition of land 
Under the said Act 

2. The Government filed an appeal 
against compensation awarded to the 


A.LR, 

on the amount of compensation and sola- 
tium alone was paid. The High Court 
office relying on an observation by ^ a 
Diwsion Bench of this Court consisting 
of Satyanarayana Raju, J., (as he th^ 
was) and Venkateam, J., fn Dodla Mal- 
laiah v. State of Andhra Pradesh, 1964-1 
Andh WR 185=(AIR 1964 Andh Pra 216) 
<^ed upon the Cross-objector to Include 
Interest In his valuation and pay 
Court-fee thereon, if he was not relin- 
q<tishirg his c laim to It The Cross-ob- 
lector pointed out that slhce the Govern- 
ment had taken possession of the acquir- 
ed land on 11-1-1960, the Government 
was bound to pay the statutory Interest 
from the date of possession till the date 
of actual payment and therefore Interest- 
need not be separately valued for purpo- 
ses of Court-fee. As the office did not 
accept this contention, the matter was 
posted for orders of Court and It came up 
before Venkaiesam, J. It may be point- 
ed out that the learned Judge who deli- 
vered the judgment In Dodla MaUalah’a 
case 1964-1 Andh WR 185=(AIR 1964 
Andh Pra 216) on behalf of the Ben^ 
must have felt that the matter required 
further consideration and therefor© di- 
rected U to be posted before a Bench as 
that decision "was sought to be distin- 
guished", The Bench consisting of Basl 
Reddl and Chandrasehkara Sastry, JJ., 
after noting the contentions of the learn- 
ed advocate for the Cross-objector Erl 
A. V. Krishna Rao. that the observa- 
tions in Dodla Malllah’s case were obiter 
and even If they are not treated as obi- 
ter, that decision requires reconsideration 
In so far as it relates to the payment of 
Court-fee on interest, observed that these 
contentions were not without force and 
merit consideration by a Full Bench. 

3. It may be mentioned that In Dodla 
MallaiaVs case. 1964-1 Andh WR 185= 
(AIR 1964 Andh Pra 216) the question 
that had to be considered was whether 
Court-fee under the Andhra Pradesh 
Court-fees and Suits Valuation Act was 
payable under Section 48 or Section 49. 
It was contended by Sri Sankarasastry 
before that Bench that it was Sertion 49 
that would apply to appeals from decrees 
awarding compensation under the Land 
Acquisition Act and since Court-fee pay- 
able under Section 49 is the same as that 
payable In the lower Court, Court-fee of 
2/- paid in appeal was sufficient. 
Venkatesam. J., after holding that 
twn 48 of the Act which expressly deals 
with appeals claiming enhanced compen- 


xespondents at the rate of Bs. 6/- per, sation governs the case, but not Sec- 


sq. yd, by the Subordinate Judge. Guir- 
tur, on 20-7-1954 in O, P. No. 61/62. In 
that appeal, the respondents preferred 
cross-objections claiming enhanc^ com- 
pensation of Ri 4,779.38 ps, together vrith 
15% solatium. Interest on the enhanc^ 
amount was also dalmed, but Court-fee 


tiou 49. observed at page 192 as follows: 

appellants also claim 15 per cent 
^tutory solatium besides the compensa- 
tion amount It was laid down In Brah- 
manandam v. Secy, of State. ILR 53 Mad 
48=(AIR 1930 Mad 45). that where a 
person being dissatisfied with the amotmt 
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of compensation awarded to him undCT 
Section 18, Land Acquisition Act, wants 
to appeal, insisting in case of his success 
that not only the excess market value 
but also 15 per cent of the same should 
• be decreed in his favour, he must 
court-fees not only on the excess market 
value, but also on 15 per cent thereon. 

•It is also needless to point out itiat ^ce 
the appeUants are claiming mterest on 
that amount, they are hound to Pay cof- 
fee on that amount as’ well (Underhn- 
ihg (herein ' ’) 'emphasised). 

It is this passage that is Aaractemed by 
the learned counsel ^or the appellmt as 
obiter and as a precedent sub 
is, a decision where a point has neither 
been raised, nor argued and co^equentiy 
not binding, or at any rate not warr^t- 

ed on a reading of t^ L^S^aS 

of the Court-fees Act and tne L^d Ac 
quisition Act It is not d^ed that Sec- 
tion 48 of the Court-fees Act apphes, but 
unlike in explanation 
there is no provision m Section 48 that 
Se interest accrued during the pendmcy 
S the suit till the date of tiie decree sh^ 
be made part of the subject ^«er of ^ 
peal. It is. however, urged by the learn- 
ed Government Pleader that mder t^ 
provisions of the Land Acquisition A^ 
Solatium and interest fom 
compensation upon which 99“ 
navablT under Section 48 which requires 
ffit Court-fee payable on the memomn- 
dum of appeal agar^ an ord^ 
to compensation under any Act for the 
time being in force for the be 

property for pubhc purposes ^all be 
computed on the difierence between the 
amount awarded and the amount 
ed by the appellant It may be noted, 
firstly, that the section apphes to bierao- 
randa of appeals against 
tn compensation under any Act, not 
necessarily, confined to the Land Acqui- 
rition Act: secondly, that the appeal, w 
against an order relating to compensation 
and thirdly. Court-fee is payable on fte 
difference between the 
^d the amount claimed by the appri- 
lant The question naturaUy anses as 
to what is meant by an order relatmg to 
compensation. Whatever may be the 
meaning of the word compensation for 
SSses of other Acts, what ^e have to 
consider is what does compensation in- 
dude for purposes of the Land Acqu^- 
tion Act and what is it that is awarded 
tiie^eimder, the difierence betw.e^ whi^ 
Sfd Xe ainount daimed wiU be the 
iffiiiect-matter of the appeal 
Court-fee is to be paid. It may be men- 
tioned that as a consequence of toe de^ 
Sion of their Lordstops 
Council in Rangoon Botatoung Co. L^ 
V. The CoUector, Rangoon, 39 Ind App 
197 (PC) that inasmuch as a decree re- 
lating to awards made imder toe Land 


Acquisition Court is not a decree made 
in the course of its ordinary jurisdiction, 
no appeal lay to the Judidal Committee, 
Section 54 of that Act was amended pro- 
viding for an appeal to toe Privy Coun- 
cil and as a consequence sub-section (2) 
was added to Section 26 whereby the 
award passed imder sub-section (1) of 
Section 23 was deemed to be a decree 
and toe statement of grounds of such an 
award is a judgment within the meaning 
of Section 2 (14) of toe Code of Civil 

Procedure 1908. It is appropriate at this 
stage to notice toe relevant portions oi 
Sections 23, 26 and 34 of toe Land Ac- 
quisition Act, which are given below: 

23. U) In determining the amount of 
compensation to be awarded for land 
acquired under this Act, toe Court shall 
take into consideration — 

&st, toe market value of toe land at 
the date of toe publication of toe noti- 
fication under Section 4, sub-section (1); 

XX XX XX 

(2) In addition to the market value of 
the land as above provided, toe Comrt 
shall in every case award a sum of 
fifteen per centum on such market value, 
in consideration of toe compulsory nature 
of the acquisition. 

26(1) Every award under this part 
shall be in writing signed by toe 
and shall specify the amount awarded 
under clause first of sub-section (1) of 
Section 23, and also the amount if 
respectivdy awarded imder each , of toe 
other clauses of the same sub-section, to- 
gether with the grounds of awarding each 
of the said amounts, 

(2) Every such award shall be deemed 
to be a decree and toe statement of the 
grounds of every such award a judgment 
within toe meaning of Section 2, clause 
(2) and Section 2, Clause (9), respecti- 
vely of toe Code of Civil Procedure, 
1908. 

34. When the amount of such compen- 
sation is not paid or deposited on 
or before taking possession of toe 
land, toe CoUector shaU pay the 
amount awarded with the mterest 
thereon at the rate of four per cmt 
per annum from toe time of so taking 
possession until it shall have been so 
paid or deposited. 

It wiU be observed that compensation 
to be awarded for toe land acq^ed 
under toe Act is the market value of toe 
land together with damages or ^enses 
or toe loss of profits occasioned by toe 
acquisition of the said land or 
The compensation as ^omput^ i^aei 
Section 23 (1) is the amomit wluch baa 
to be set out in the award passed undei 

under sub-section (2) of Section 23, noi 
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ssgifs#! 

illSro! =”bi?LmaHer m 

illS«£4| 

Softer to pay the 
ed y-ith interest “'"'“"a, 
nf takinc possession xinUl suen « 

It sS havT^n paid or deposite^e 
are not here concerned with the question 
wheSier solatium is P»rt »' 

A=tte“caSL"SrquL5ln*U 

S“^5irt"?ee’'«e'X 

Seth?' 'S?" otd?r ■•rSttna ?TSra^- 

Slon" nnder the Act mcludes interest. 
4. Mr Krishna Bao, learned Conj^J 
the cross-obiector. eotiteniM tlMt 


SrrSp^^v'e ‘IntefSS' o7 Se ^ pe^ 

SoM other thinas al»ut the bom^- 
tion which, in his opinion. Is ^ ^ 

lowed and In deterimmnG the ^ 

compensation, ^e Collector , . 

guided bv the provision contained to 
^ion 23 and ignore ^^e matters to be 
included under Section 24. As 
elated compensation can only be com 
puted in the manner laid dovm in be> 
tion 23 (li which does not include int^ 
rest either under Section M or «>" 
excess amount awarded by ^e Court 
over that awarded by the Collector under 
Section 28. II interest is not part of 
compensation under the provisions of tne 
Land Acquisition Act. reference to an 
order relating to it, cannot in any n^-, 
ner affect the content of the word. ^e| 
order referred to in Section 48 of the 
Court Fees Act Is the order againrt 
which an appeal is being filed and such 
order In respect of compensation! 


an order in respeCT oi 

awarded under the Land Acquisition Act; 




•ntion maoe lor uie 

Interest. In anv case, he subrmts that 
Interest Is not compensation in the 
that it is the value of the land, but l^ 
statutory UabiUtv for depnvauon of W 
session and the consequent loss 
fits or the yield therefrom, 
therefore. Independent of 
Thefr Lordships of the ^ 

Inglewood Pulp &i Paper Co., Lick y. 
New Brunswick ;El®cttic Power 
Sion. 1928 AC 492- (AIR 1920 PC fon, 
observed that "the right to receive int^ 
rest takes the place of the right to re^ 
Session and Is within the rule.” Ga- 
5?ndmgadkar. J.. (as he then was) to 
Satinder Singh v. Umrao f'nsh* AW 
1961 SC 908 further reinforced thwe 
servations at pages 916-17 when he 
"It would thus be noUced that the cl^ 
for interest proceeds on the ^ssurnpbw 
that when the owmer of ^{r°u^intuiS 
pertv loses possession of it 
to claim interest in place of right to re- 
tain possession.” 

5 The Government Pleader, ou 
other hand, says that t^,use of the worf 
"order” and not award read with the 
words "relaUng to” would not nwe^ 
sarUv confine condensation to that whic* 
is to be computed under Section 23 (Ij 
and awarded under Section 26. but would 
also include the order relating to Interest 
which is given imder SecUon 34. 


6. It appears to us whether solatium 
Is part of compensation or not — • a mat- 
ter upon which we do not wish to ex- 
press our views to this reference — Inte- 
rest certainly Is not. A reference to 
Section 11 of the Land Acquisihon Act 
would show that the CoUector has to 


(2) of Section 2 of the Code of OvU 
Procedure. This view of ours is fortified 
by a close reading of Section 48 of the 
Court Fees Act in that, the order against 
which an appeal U filed relates to com- 
pensation awarded and the amount ox 
compensation claimed. » 
ence in so far as the Land Acqulsltl^ 
Act Is concerned, the meaninc to ^ 
given to the word "award is the s^e 
as contained to Section 26 of the Act. It 
may further be stated that where costa 
are sought to be included In the awam 
Section 27 clearly provides for it and to 
the same manner If it w’as the mlentloD 
of the Legislature to Include interest 
also to the award. It could have said soj 
but It did not On the other hand, where 
Interest is sought to be Included as 
of the subject-matter of appeal, it has 
been specifically stated so. as in the 
of explanation (iii) to Section 49 of tha 
Court-fees Act In a recent case, a 
Bench of the Gujarat High Court to 
Anandilal v. AddL Spl. Land Acquisition 
Officer. AIR 1965 GuJ 212 arrived at a 
similar conclusion on analogous provi- 
sions of Section 7 (1) of the Bornbay 
Court-fees Act which like Section 48 oE 
the Andhra Pradesh Court-fees Act al^ 
provid^ that the amount of fee payabla 
under the Act on the memorandum oE 
appeal against an order relating to com- 
pensation imder any Act for the toa 
betog in force for the acquisition of laiw 
for public purposes shall be comput- 
ed according to the difference between 
the amount awarded and the amount 
claimed by the appellant. BhagwatL 
after referring to the case of AIR IP®* 
EC 908 (supra) and the case of National 
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Insurance Co. v. Life Insurance Corpo- 
ration, AIR 1963 SC 1171 said: 

" It is now well settled that the 

right to receive interest is in substitu- 
tion of the right to retain possession of 
the land and when a claim for payment 
of interest is made by a person whose 
Immovable property has been acquired 
compulsorily, he does not make a claim 
for damages properly or technically so 
called but he bases his claim on the ge- 
neral rule that if he is deprived of his 
land, he should be put in possession of 
the compensation immediately; if not. in 
lieu of possession taken by compulsory 
acquisition interest should be paid to 
him on the amount of compensation." 
Continuing further Bhagwati, J., observ- 
ed; 

" Moreover the scheme of the Land 

Acquisition Act, 1894, itself shows that 
Interest is treated as distinct from com-^ 
pensation for- the purposes of that Act. 
Interest cannot therefore, be regarded as 
forming part of compensation and the 
expressions "amount awarded” and 
"amount claimed” cannot on a true con- 
struction include the amount of interest 
claimed by the appellant in the memo- 
randum of appeal The claim for in- 

terest on the additional compensation 
claimed in the memorandum of appeal 
would stand or fall with the decision of 
the main claim and being merely an ad- 
iunct of the main claim, no Court-fee 
would be payable on it” 

7. In our view, the observations of 
the Bench in Dodla Mallaiah’s case 1964- 
1 Andh WR 185= (AIR 1964 Andh Pra 
216) that if the appellants are claiming 
Interest, they are bound to pay court- 
fee thereon do not appear to have been 
made after a consideration of the rele- 
vant provisions relating to interest and 
the meaning of the word "compensation” 
under the Land Acquisition Act. In fact, 
as we have already seen, the question of 
payment of Court-fees on interest did 
not arise in that case. A precedent is 
authority for what it actually decides 
in the case. Ix5rd Halsbury observed 
over half a century ago in Quinn v. Lea- 
thern. 1901 AC 495 dealing with the case 
of Allen V. Flood. 1898 AC 1: 

'T vrish to make, and one is to repeat 
what I have very often said before, that 
every judgment must be read as appli- 
cable to the particular facts proved, or 
assumed to be proved, since the generali- 
ty of the expressions which may be 
found there are not intended to be ex- 
positions of the whole law. but governed 
and qualified by the particular facts of 
the case in which such expressions are to 
be found. The other is that a case is 
only an authority for w’hat it actually 
decides. I entirely deny that it can be 
quoted for a proposition that may seem 


to follow logically from it. Such a mode 
of rea^ning assumes that the law is ne- 
cessarily a logical code, whereas every 
lawyer must acknowledge that the law 
is not always logical at all.” 

8. In this view of the matter, we hold 
that mterest is not included in compen- 
sation and no Court-fee need be paid on 
it The office is directed to register the’ 
cross-objections without requiring pay- 
ment of Court-fee on the interest claim. 
SAP/D.V.C, Answered accordingly. 
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Cirivisetti Sastrulu and others. Peti- 
tioners V. Government of Andhra Pra- 
desh and others. Respondents. 

Writ Petns. Nos. 1546, 1547, 1624, 1646, 
1742, 1743, 1784, 1785 and 1893 of 1964 
and 236, 67, 78 and 331 of 1965, D/- 4-11- 
1967. 

(A) Constitution of India Article 226 — 
Essential Commodities Act (1955), Sec- 
tion 7 — Andhra Pradesh Rice Procure- 
ment (Leyw) Order (19G4), Cl. 3 — Writ 
of prohibition — When issues — Notice 
by Grain Purchasing Officer to licensed 
rice miller to sell rice — Miller default- 
ing to sell — Miller prosecuted for de- 
fault — Pleas e,g., non-liability to sell, 
because of alleged defects in requisi- 
tioning or omission to name the person 
to whom rice was to be delivered, could 
be raised and tried at trial — Writ Peti- 
tion not maintainable on such grounds. 

The writ of prohibition will be direct- 
ed to inferior Court forbidding it to con- 
tinue proceedings which are in excess 
of its jurisdiction or manifestly in con- 
travention of the laws of the land. 
Where the defect of the jurisdiction of 
the inferior Court is apparent, a writ of 
prohibition is normally issued as a mat- 
ter of right. The defect of jurisdiction 
must be either a wrong assumption of 
jurisdiction or a palpable excess in the 
exercise of that jurisdiction. Where the 
Grain Purchase Officer gave notice to a 
licensed rice miller to sell rice to the 
former, specified quantity of rice within 
a notified date, and the miller did not 
deliver it in accordance with that notice, 
the miller’s pleas, e.g., non-Uabilitv to 
sell, omission to name the person to 
whom the rice was to be delivered, or 
other alleged defects in the notice, could 
be raised by him and adjudicated upon 
by the Trial Court, which has jurisdic 
tion to try them. High Court will not 
grant a writ petition in such dreum- 
Etances to proffibit the Trial Court from 
proceeding with the trial. (Para 7) 
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(B) Andhra Pradesh Rice Procurement 
(Levy) Order (1964), Clause 3 — Millet 
obtaining licence after Order was res- 
cinded — F^nre io comply with notice 
under Order — Effect — Writ of prohi- 
bition lies — (Constitution of India — 
Art, 226.) 

When a rice miller was granted a, li- 
cence on 2-9-64 and commenced nce- 
inilling on 14-9-64. after the Andhra Pra- 
desh Rice Procurement (Levy) Order was 
rescinded, he could not be said to be 
guilty of contravention of that order, if 
he to deliver rice in compliance 
with the Grain Purchaang OfBcer’s no- 
tice. Writ of prohibition vnll Issue to 
the Magistrate not to proceed vnlh the 
prosecution. (Para 9) 

D. Narasaraju, G. Kameswarrao, T. 
Dasartha Rama 3 rya, A. Subbarao and Y. 
Suryanaravana, for Petitioners (in all the 
Petns.): Second Govt Pleader, for Res- 
pondents (in all the Petns.) 

ORDER:— These Writ Petitions are 
Bled imder Article 226 of the Constitu- 
tion of India, seeking the Issue of writs 
of prohibition restraining the respondents 
from taldng action In pursuance of no- 
tices issu^ to the petitioners under the 
provltions of the Andhra Pradesh Rice 
Procurement (Levy) Order, 1964 and 
declaring that the prosecutions laundied 
under Section 7 of the Essential Com- 
modities Act of 1956 are Illegal, 

2. Though the writ petitions have 
been filed by different parties or Indivi- 
ri iiais, represented by different Counsel, 
they arise from the same or similar 
facts. The main argument was addressed 
by the learned Counsel, Mr. D. Narasa 
Ra]u. in W. P. No. 1549 of 1964 and the 
dedsion in that Writ Petition will govern 
the otoer Writ Petitions except W. P. No. 
1785 of 1964, which will be dealt with 
separately, 

3. W. P. No, 1546 of 1964: The peti- 
tioners are rice millers In Krishna dis- 
trict In exerdse o! the delegated powers 
under Section 5 of the Essential Commo- 
dities Act (Central Act X of 1955). the 
State of Andhra Pradesh Issued on 31st 
July. 1959 an order called the Andhra 
I^ade^ Rice Procurement (Levy) Order, 
1959 imder which the dealers and millers 
were required to sell to the State Govt 
on a requirition served on them by the 
pequiritioning authority, 40% of the 
quantity of rice held In stock by the 
dealers or the millers as the case may be 
at the controlled price. This order came 
Into operation in December, 1963. The 
said order was rescinded by G. O. 

No. 507. Food and Agriculture, dated 4th 
March, 1964 and a fresh order called the 
Andhra Pradesh Rice Procurement (Lew) 
Order, 1964 came Into force. Under the 
provisions of this order, every licensed 
dealer or miller was required to sell to 


the Purchase Officer at the controlled 
price, 25% of rice of the total quantity 
of rice produced or manufactured by 
him in to rice miU every day and if 
was made obligatory on the part of the 
licensee to deliver to the Purchase .Offi- 
cer or such other persons authorised In 
that behalf by the Purchase Officer, the 
required quantity of rice for sale. The 
Andhra Pradesh Rice Procurement (Levy) 
Order of 1964 was rescinded by G. 0. 
Ms. No. 1748 dated 1-7-1964. The said 
G. O. contained a prolusion that the res- 
(dsrion shall not affect the previous ope- 
ration of the order or the rights and lia- 
bilities acquired or incurred thereunder. 
On 12-7-1964, the Grain Purchasing Offi- 
cer, Vilayawada, Issued a notice, which 
was received by the petitioners on 28-7- 
1964. The terms of the notice, as extract- 
ed In the affidavit filed in support of the 
writ petition, are as follows: 

••You are hereby required to sell fo 
the undersigned at the controlled prices 
J37-58 tons of rice, which you were 
under obligation to deliver under Clause 
3 of the Andhra Pradesh Rice Procure- 
ment (Levy) Order. 1964. prior to 1-7- 
1964. before 29-7-1964 failing which you 
are hereby Informed that necessary le- 
gal action (Civil and Criminal) will be 
taken against you. The stocks can be 
delivered at the Central Storage Godown, 
Masulipatnam Port” 

Obviously, the terms of this notice 
were not complied with and complaints 
were lodged in the Court of the District 
Munsif-Magistfate. Avanigadda (C. C. 
Nos. 37. 38. 39. 40. 61. 54 and 55 of 1964) 
under Section 7 of the Essenti^ Commo- 
dities Act. In the other writ petitions 
also similar notices were issued to the 
petitioners and, for non-compliance with 
the terms thereof complaints were lodged 
In the Courts of Munsif-Magistrates hav- 
ing appropriate jurisdiction. 

4. In these writ petitions, the 
rdief asked for is a direction in the na- 
ture of a writ of prohibition against the 
continuance of the prosecution for non- 
compliance with the terms of the notices 
Issued to the petitioners. 

5. llr. Narasa Raju, the learnt 
Counsel for the petitioners, has raised 
several contentions before me. It Is ar- 
gued, that the terms of the order cast- 
ing liability on the defers or the minor a 
as the case may be to deliver and sell 
to the concerned authorities are vague 
and not capable of compliance without a 
proper requisition. To appreciate this 
argument. It is necessary to refer to sub- 
touse (4) of Clause 3 of the Andhra 
Pradesh Rice Procurement (Levy) Order, 
1964, which reads as follows: • 

"The rice required to be sold to the 
Purchase Officer by the licensed miller 
or the licensed d^er under sub-clausa 
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(1) or sub-clause (2), as the case may be, 
or by the person referred to in sub- 
clause (3) and liable to sell rice rmder 
that sub-clause, shall be delivered to 
the Purchase Officer or to such other 
person as may be authorised in this be- 
half by the Purchase Officer, subject to 
such general and special instructions with 
regard to exemption of any miller or 
dealer or any other person from levy 
under this order, etc,, as may be issued 
by State Government or the Commis- 
aoner of Civil Supplies, Hyderabad, from 
time to time,” 

It is argued that this sub-clause would 
show that the obligation of the licensed 
miller or the dealer is to deliver to the 
Purchase Officer or such other person as 
may be authorised in that behalf by the 
Purchase Officer. That postulates, it is 
contended, that there should be a defi- 
nite requisition as to whether the stock 
should be delivered to the Purchase Offi- 
cer or to such other person as may be 
authorised in that behalf by the Purchase 
Officer, On that premises, it is contend- 
ed that, without a requisition, there ia 
no obligation to deliver and that failure, 
in those circumstances on the part of the 
licensed miller or dealer cannot be visit- 
ed with penal consequences. It is fur- 
ther contended that, under Section 35 of 
the Sale of Goods Act there should be a 
specific direction to the seller in respect 
of the delivery and that sub-clause (4) 
of Clause 3 of the Andhra Pradesh Rice 
Procurement (Levy) Order, 1964 should 
be read in harmony with, the prowaons 
of the Sale of Goods Act, It is, there- 
fore, contended that where there is no 
requisition by the buyer as to the person 
to whom the stock should be delivered, 
the prosecutions launched for non-com- 
pliance with the provisions of that Order 
are incompetent and illegal and should 
be interdicted by this Court 

6. On the contrary, the learned Gov- 
ernment Pleader contended that there is 
no ambiguity in the proyisions of the 
Andhra Pradesh Rice Procurement (Levy) 
Order, 1964; that the "Purchase Officer” 
is clearly defined in Clause 2 (e) of the 
Order and that the liability is clearly 
cast upon the miller or the dealer as the 
case may be to sell to the Purchase Offi- 
cer, It is also contended that the Order 
clearly fixes the liability for sale, the 
quantity to be sold, the price at which 
it should be sold and to the person or 
authority to whom the stock should be 
delivered. It is also contended that, even 
though the Andhra Pradesh Rice Pro- 
curement (Levy) Order, 1964 was res- 
cinded on 1-7-1964, the Kafaifities incur- 
red rmder the said order are expressly 
saved; that, for non-compliance wiffi the 
terms of the notice calling for delivery, 
the prosecutions have been legitimately 
laxmched and that the petitioners are not 
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entitled to invoke the jurisdiction of this 
Court under Article 226 of the Constitu- 
tion of India. 

7. It is w^ settled that the writ of 
prohibition will_ be directed to an iMe- 
nor Court forbidding it to continue pro- 
ceedmgs which are in excess of its juns- 
mction or manifestly in contravention of 
the laws of the land. Where the defect 
of the jurisdiction of the inferior Court 
is apparent, a writ of prohibition is nor- 
mally issued as a matter of right The 
defect of jurisctiction must be either a 
wrong assumption of jurisdiction or a 
palpable excess in exercise of that juris- 
diction. The contentions of Mr. Narasa 
Raju, to my mind, do not touch the ques- 
tion of jurisdiction. It cannot be said 
ttat the Courts in which the complaints 
have now been lodged have assumed ju- 
risdiction which, in law, they do not pos- 
sess or have exceeded their jurisdiction 
so as to be interdicted by a writ of pro- 
hibition from this Court, The various' 
contentions raised by Mr. Narasa Raju ai 
to the ambiguity of the provisions of the 
Andhra Pradesh Rice Procurement (Levy) 
Order, 1964, are designed to show that 
the petitioners could not comply ivith 
the provisions of that Order and hence 
penal consequences should not be vested 
on them. These are contentions which 
the petitioners can well raise before the 
Court in which the complaints are now 
lodged, 

8. In that view, I do not propose to 
express any opinion on the validity of the 
contentions of Mr. Narasa Raju or those 
of the Government Pleader, I am of the 
view that this is not a case in which a 
writ of prohibition should issue from this 
Court. The writ petition is dismissed 
with costs. This decision will govern the 
other writ petitions except W. P, 1785 of 
64 and they are accordingly dismissed 
with costs. Advocate’s fee Rs. 50/- in 
each of the writ petitions, 

9. W. P. No. 1785 of 1964: The dr- 
cumstances for the filing of this writ 
petition may be briefly stated: On 27- 
7-1964, the Grain Purchasing Officer filed 
a complaint in C. C. No. 85 of 1964 on 
the file of the District Munsif-Magistrate, 
Nuzvid, against the petitioner for failure . 
to deliver certain stocks of rice to the 
Government as required under Clause 3 
(1) (b) of the Andhra Pradesh Rice Pro- 
curement (Levy) Order, 1964, The notice 
was given to the petitioner on the footing 
that he is a licensed miller. It is alleged 
by the petitioner' that the licence under 
Section 6 of the Rice Milling Industry 
(Reguiatfon) Act, 2958 was panted to 
him on 2-9-1964 and that he_ actually 
commenced ' the rice- mill i n g business on 
14-9-1964 and that he also obtained the 
electric connection on 14-9-1964. It is, 
therefore, alleged that he was not a 
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licensed miller within the meaning ollhe 
provisions of the Andhra Pradesh Rice 
Procurement (Levy! Order. 1964 and 
that, inasmuch as, by the time he started 
business as a rice miller, the Andhra 
Pradesh Rice Procurement (Levy) OrdCT. 
1964 had been rescinded, he cannot w 
penalised and no prosecution would lie 
against him. No counter-affidavit has 
been filed by the Government, I have 
therefore, to proceed on the basis that 
the facts alleged by the petitioner are 
[not challenged. That being so, it cannot 
be said that the peUtioner is a person 
Iwho is liable to be proceeded against in 
(a Criminal Court for non-complianw 
[with the requirements of an order whiA 
had ceased to be in force prior to the 
Icommencement of his business as a 
lUcensed miller. The prosecution seems to 

tee ohvToosJy ^ 

bltion vdll issue to the District Munsll- 
Niagistrate, Nuzvid, not to proceed further 
with the prosecution in C C. No. 85 of 
1964 on his file. 

10. The writ petition Is allowed with 
costs. Advocate's fee Rs 50/-. 

SAP/D. V.C Order accordingly. 
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(A) Special Marriage Act (1954), Ss. 24 
and 34 (1) (e) — Delay io filing pctitioo 
for declaring marriage null and void — ~ 
Pailurc of spouse to induce other spouse 
for divorce — No explanalioa for delay 
» lodividual cannot challcoge validity 
of marriage when they like. 

Under Section 24 (1) (e) it is only when 
the Court is satislied that there has been 
no unnecessary or improper delay that 
relief under Section 24 could be granted 
but not otherwise. 

A delay of seven years in filing a peti- 
tion for declaring a marriage null and 
void by the husband on the f^iovnd that 
he was trying for a peaceful -divorce im- 
plies a recognition by the parties of the 
existence and validity of the marriage, 
for there can be no dissolution of mar- 
riage which is not valid Failure of a 
spouse io induce other spouse to agree to 
a divorce is not explanatory of the delay 
in suing. It may be said that there 
should be no rigid insistence on the main- 
tenance of a union which has utterly 
broken dovm but at the sam e time Court 
BL/EL/A 657/ 63 


cannot ignore the status conferred by 
marriage and the consequences that flow 
from it particularly after years ol co- 
habitation. The consequences wth re- 
gard to the children of the marriage are 
so serious and far-reaciiing that it will 
be Unjust and improper to give to indi- 
viduals the choice of challenging of a 
marriage when they like. (1955) 2 All 
ER 110. (1863) 164 ER 1302. Foil 

(Paras 1 and 2) 

(B) Special Marriage Act (1872), Ss. 2, 
17 — CoDtravectioD of S. 2, Cf. (2) 
Marriage not void but voidable — Court 
has large discretion in such matters 
under S. 17 — (Divorce Act (1869) S. 10). 

It is not correct to say that a contra- 
vention of Clause (3) of S. 2 of the Spe- 
cial Marriage Act (1872). renders a mar- 
riage void. It can only be voidable. It 
ts aiso not carreef to say (hat fAe Chart 
has no discretion in the matter except tQ 
declare the marriage a nullity. That the 
Court has a large discretion in such mat- 
ters is recognised by S. 17 of the Act 
which states that such marriages which 
contravene S. 2 of the Act may be de- 
clared null or dissolved. The word "may” 
appearing in S. 17 governs all that fol- 
lows namely, the grounds mentioned in 
the Indian Divorce Act (1669) and con- 
traventions of the conditions prescribed 
In Clauses 1 to 4 ol the Special Marriage 
Act (1872). 1 PD 405. (1955) 2 All ER 

no. Followed. (1630) 162 ER 1165, Dlst. 

(Para 7J 

(O Speciol Marriage Act (1954). S. 34 
(1) (c) *— Proviainn has nothing to do 
with rights of party — Prescribes only 
manner in which Court'a discretion is to 
be exercised. 

That the legislature Is competent fo 
prescribe periods of limitation for causes 
for wliich there -were no periods of limi- 
tation earlier cannot be disputed. There- 
fore when the Special Marriage Act 
(1872) was repealed and t)ie Special 
Marriage Act (1954) was brought into 
force, instead of prescribing any abso- 
lute period of limitation v.^lhln which ac- 
tions for declarotions of nullity of mar- 
riage could be brought, the Court is 
given discretion to consider the question 
of delay with reference to the facts and 
circumstances of each case. Surely that 
cannot be held to have the effect of ab- 
ridging or curtailing any right to remedy 
which a person possessed under the Act 
a! 1872. 


Further, the provisions contained In 
S. 34 (1) (c) of the Act of 1954 has no- 
thing to do with the right of the party. 
U prescribes the manner in which the 
discretion which the matrimonial Court 
always possessed should be . exercised, 
■^e remedy of a party to seek a declara- 
tion of nullity of a marriage U still avail- 
able to him. That right has not been ab- 
ridged or curtailed in any manner. 190* 
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Y. Suryanarayana. for Appellant; M. 
Jagannadha Rao, for Respondent. 

CHINNAPPA REDDY, J.:— The ap- 
pellant (wife) and the respondent (hus- 
band) were married under the Special 
Marriage Act, 1872. on 24-2-1953. before 
the Registrar of Marriages at Visakha- 
patnam. They appear to have lived to- 
gether as man and wife for some time 
prior to the marriage too. and the ap- 
pellant had admittedly borne the respon- 
dent a son before the marriage. The 
marriage did not meet with the approval 
of the parents of the respondent His 
father never got reconciled to the mar- 
riage and made persistent efforts to get 
the marriage dissolved by trying to in- 
duce the appellant to agree to a divorce 
but his efforts bore no fruit. Whether it 
was due to the strenuous efforts of the 
respondent’s father to separate husband 
and wife or due to the alleged wayward- 
ness of the parties the marriage itself 
was not a great success. The appellant 
and respondent do not appear to have 
lived together continuously for any 
considerable length of time at any 
stage but they undoubtedly lived to- 
gether off and on at various places 
periodically. Though the marriage was 
not a success, the respondent even 
as late as in February 1958, appeared to 
have been quite keen that the appellant 
should come and live with him and that 
she should resist attempts by his father 
to induce her to agree to a divorce. This 
is evddent from Ex. B 11 (d), letter 
written by him to the appellant. Some 
time between the year 1958 and 1960 


there was a definite break between the 
Parties After the break, renewed and 
redoubled efforts were made by the res- 
pondent’s father to induce the appellant 
to agree to a divorce but again without 
any result Finally on 12-6-1960 the 
respondent filed the petition giving rise 
to this appeal, under Section 24 of the 
Special Marriage Act of 1954 for a de- 
claration that the marriage was null and 
"Void. He alleged and it is now undis- 
puted, that he was bom on 5-10-1932 
and therefore below, the age of twenty 
one years on the date of marriage i.e., 24- 
2-1953. As the consent of his father had 
not been obtained as required by Sec- 
tion 2 (3) of the Special Marriage Act, 
1872. he claimed that the marriage was 
a nullity. The learned District Judge of 
Visakhapatnam granted the declaration 
prayed for but on appeal Chandra Reddy, 
C. J. and Gopal Rao Ekbote, J., set aside 
the decree and remanded the petition, 
for fresh disposal as they w'ere of the! 
view that the learned District Judge had 
not considered the question whether 
'there has not been any unnecessary or 
improper delay in instituting the pro- 
ceeding’. Under Section 34 (1) (e) of the 
Special Marriage Act, 1954. it is orJy 
w'here the Court Is satisfied that there 
has been no unnecessary or improper 
delay that relief under Section 24 could 
be granted but not otherwise. After re- 
mand the learned District Judge holding 
that there was no unnecessary or impro- 
per delay in instituting the proceeding, 
once more granted the declaration pray- 
ed for. The wife has now appealed 
against the decree of the learned Districfi 
Judge. 

2. The marriage, as we said, was 
solemnised on 24-2-1953 and the petition 
for a declaration that the marriage was 
null and void was filed on 12-6-1960. The 
explanation offered by the respondent 
for this long delay, which has been ac- 
cepted by the learned District Judge Is 
that almost from the date of marriage, 
he or those interested in him were try- 
ing to secure a divorce peacefully’ anjl 
that he was compelled to file the peti- 
tion imder Section 24 only after those 
efforts proved fruitless. But, in our 
opinion, this is no explanation at all. On 
the contrary, it implies a recognition by 
the parties of the existence and validity 
of the marriage, for. there can be no dis- 
solution of a marriage which is not valid. 
We cannot help that the failure of a 
spouse to induce the other spouse fo 
agree to a divorce is explanatory of the . 
delay in suing for a declaration that a > 
marriage is null and void. It may be 
said, as indeed it was said by the learn- 
ed Counsel for the _ respondent, tl^| 
changing social conditions _ require that 
there should be no rigid _ insistent on 
the maintenance of a union which has 
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ntterlv troken down. It may be soh^ 
we cannot ignore that status conien^ 
hv ^^ce and the consequences that 
It, particularly, after 
^habitation. The consequences, with r^ 
Sd to the children of 
so serious and far reaching ^t it_i^ 
be unjust and improper to 
Uduals the choice of c^ei^^ im 
Udity of a marriage when ^ 

Iwas observed by Hc^n L. J. to Uewel 
lyn V. Uewellyn, (1955) 2 All ER 110» 

•The Court is not to ?ed^ 

to which people can come for rearess 
Just when it suits th^ 

In the same case Dennl^. Ij. J-. 
observing that the petitioner cannot 
and lose vrtth mar^e m 
St ^cted the ^ 

^ froto Boulting V, Boulting. (1863) 
164 ER 1302: , _ 

•The Petitioner must fed and aimer 
mto the wroM ol wUiJ 
made, and toe Court must be satlsned 
St the remedy is sought “ 
relief from toe pressure of toat 

Such Is the beaten track of toe 
dSdons. It is Impossible to 
IsithfuRy to footsteps so srisely placed. 


3. In toe present case toe 
of toe respondent 

the marriage Is mvalid, but that It « 
SihapPT. the remedy wUch he 
all these years was a dissolution of the 
marriage and not a declaration t^t it 
was null and void, giving fall^ to 
attempts to induce the impendent to 
aeree^to a divorce ha b nowaedc- 
Ing to get rid of an unhappy mar- 
^ge by Ubdling it as a void 
mee though for seven years be was 
content to recogmse It as a mar- 

Sge. We consider t^t it would be im- 
fair and ineqidtable to the wile and toe 
children of toe marriage to permit mm 
to do so after a lapse of so m^y ye^ 
We further consder that it Is impossible 
to hold that there has not been any im- 
necessary or improper delay insttiuting 
the proceeding. In fairness to M^. Rarna- 
Chandra Reddy, toe learned Coun^l for 
the respondent, it must be said ttot he 
did not attempt to support the finding of 
the learned District Judge that there 
was no unnecessary or improper delay. 
He urged that imder the Special Mar- 
riage Act 1872 a marriage was null and 
void if one of the spouses was below the 
age of twenty one years and consent of 
the guardian had not been obtained, that 
dday or no delay, a party to such a mar- 
riage had an unfettered right to obtain 
a decree dedaring a marriage as nullity 
that toe Court had no discretion to the 
matter and was bound to grant a decree 
and that although toe Spedal Marriage 
Act of 1872 was repealed the right to 
this remedy and such other a m lla r rights 
were pres er ved by Section 51 (3) of the 
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Special Marriage Act of 19^ According 
to Wm Section 34 (1) (e) of the Spea^ 
Marriage Act of 1954 do« not a^ly ^ 
marriages solemnized under the Spe^ 
Marriage Act of 1872 as it will^Jf^e 
effect of curtailing the vested right to the 
remedy of obtaining a declaration ol 
nullity of marriage. 

4. We are unable to accept toe ail- 
ment of Mr. Ramachandra Reddy. In the 
first place there is no foundation for toe 
assumption that under the Spedal Mar- 
riage Act. 1872 a marriage of toe return 
described was a nullity and that the Court 
had no discretion except to declare it 
fio. to toe second place we cannot r^d 
Section 34 (1) (e) as curtailing any vested 
right to a remedy. 

5. Section 2 of toe Special Marriage 

Act of 1872 to so far as It is relevant 
runs as follows:— , 

"Section 2. Marriages may be cele- 
brated under this Act x x x * 

X X X X 

upon toe following conditions:— 

(1) neither party must, at toe time of 
the marriage, have a husband or wife liv- 
ing: 

(2) toe T-nan must have completed Hs 
age of eigh teen years, and the woman 
her age of fourteen years according to 
the Gregorian calendar: 

(3) each party must, ii be or she has 
not completed the ace of twenty one 
years, have obtained the consent of his or 
her father or guardian to toe marriage; 

(4) toe parties must not be related to 
each other In any degree of co n san g u in ity 
or affinity which would, according to any 
law to whito either of them is subject, 
render a marriage between them illegal. 

X X X X x" 

Section 15 declares that a marriage, sole- 
mnized under the Act, of a person who 
is already married is void. Section 17 
which is important runs as follows:— 
"Section 17. The Indian Divorce Act 
Khali apply to all marriages contracted 
under this Act, and any such marriage 
may be dedared null or dissolved in toe 
manner therein provided, and for the 
causes therein mentioned, or on the 
ground that it contravenes some one or 
more of the conditions prescribed to 
Clauses (1), (2), (3) or (4) of Section 3 
of this Act" It will be seen that while 
a marriage solemnized in contravention 
of Clause (1) of Section 2 is declared 
void by Section 15, the Act is silent re- 
garding toe effect of contraventions of 
Clauses (2), (3) and (4). Since toe Indian 
Divorce Act to made applicable to all 
marriages contracted imder the Speod 
Marriage Act of 1872 we murt look to 
the ptovirions of toe Indian Divorce Act 
to find out toe effect of contraventions 
of Clauses (2), (3) and (4). UndCT Sec- 
tion 19 of toe Indian Divorce Act a 
for nullity of marriage may w 
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obtained on pounds of (1) unpotency, 
(2) consanguinity. (3) lunacy or imocy 
(4) bigamy and (5) force or fraud. Con- 
travention of Clause (1) of Section 2 of 
the Special Marriage Act _ is the second 
ground mentioned in Section 19 of the 
Indian Divorce Act on which a (^d^a- 
tion of nullity can be granted. Contra- 
ventions of Clauses (2) and (3) are not 
covered by any of the groun^ n^ntion- 
ed in Section 19 of the Inchm piv 9 rce 
Act. Since neither the Special Mama^ 
Act of 1872 nor the Indian Divorce Act 
has stated the eSect of a contravention 
of Clauses (2) and (3) of Section 2 of the 
Special Marriage Act, we have to be 
gtiLded by the principles of EnShA Law 
bSa^e Section 7 of the Indim Divorce 
Act provides that subject to the prow- 
dons contained in the Act, 
give relief on prindples and J 

are as nearly as may be confomable to 
the prindples and rules on_ which the 
Court for Divorce and Matrimonial ^Cau- 
ses in England acts and gives rehef. 

G. The prindples on which the Eng- 
lish Courts act in such 
out in Halsburys Lai^ 

(Hailsham’s Edition) Volume XVI paee 
564 as follows; — 

"A marriage under age of 
not absolutely void, but- 
by either party on the 
rpachine the age of consent. If the 
mdCT twdve, either, party xnight 
affirm the marriage, on her attoinmg toat 
ace and similarly m the case of a boy 

under fourteen. If par- 

fVio marriase was affinaed uy tne 
ties T She a vahd marriage ^d 
couid not afterwards be °hestioned 1^ 
Mther* and cohabitatioii after the age o 
consent was reached amounted to an 
affirmation of the contract. 

7 We must apply these p^dples as 
nearlv as may be conformable to caseS 
Sng md”r the Special Marriage Act 

of 1872. The age one 

Special Marriage Act is ^^nty one 
vears But in the case of a man who 
has^ completed the age of eighteen years 
but not twenty one and in the case of a 
SonSn X has completed the age of 
fourteen years but not twenty one the 
SSnT should be that of the father or 
euardian. In either case that is, where 
the sDouse or spouses are below the ages 
S dghteen and fourteen respectively or 
where the spouse or spouses are above 
ttiat age but below twenty one years and 
tilf cogent of the parent or fiu^ffian has 
not been obtained, applying the above 
stated principles of English Law, we 
SS conclude that such a maM ^ 
not void, but only voidable. It is, jhar^ 
fore, not correct to contend tl^ a con- 
travention of Clause (3) of Section 2 of 
the Special Marriage Act 1872 renders a 
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marriage void: nor is it correct to say] 
that the Court has no discretion in the 
matter except to declare the marriage a 
nullity. That the Court has a large dis- 
cretion in such matters is recognised by 
Section 17 of the Act which states that 
such mairiages may be declared null or 
dissolved. The word 'may' appearing in 
Section 17 governs all that follows 
namdy, the groimds mentioned in the 
Indian Divorce Act and contraventions 
of the conditions prescribed in Clauses (1) 
(2), (3) or (4) of Section 2 of the Special 
Marriage Act, The English Courts too 
have always had wide discretion in cases 
of dissolution of marriage or declara- 
tions of nullity of marriage and delay 
has always been recognised as one of 
tire grounds on which a decree for dis- 
solution or of nullity of a marriage may 
be refused. Vide — Johnson v. Johnson, 
1901 P. 193; Wilkins v. Reynolds, 1 PD 
405; 1955-2 All EE 110 etc. The law as 
stated in Section 17 of the Special Mar- 
riage Act is not different 

8. The learned Counsel for the res- 
pondent placed reliance upon the case 
of Duins V. Donovan, (1830) 162 ER 1165 
where Dr. Lushington observed: 

"It is true that a very considerable 
time has riapsed between the period at 
which -this marriage was contracted, and 
the institution of the present suit; but 
suits of a similar description have been 
brought ^er the lapse of at least as long 
a period. In Johnston and Johnston, up- 
wards of twenty years had intervened 
between the solemnization of the mar- 
riage and the commencement of proceed- 
ings. Considering therefore, that the 
Coxirt has to pronounce only a declara- 
tory sentence, and to determine whether 
the law has made this marriage nuU and 
void, I think the lapse of time offers no 
bar to the inquiry.” 

That was a case where the mar- 
riage was solemnized under an Act 
known by the name of Lord Hard- 
wick’s Act which expressly declar- 
ed all marriages of minors without the 
consent of guardians absolute nullities. H 
was not the Law of England previously 
that such marriages were void; nor was 
it the Law of England afterwards be- 
cause that Act was very soon repealed 
and replaced by a later Act which dec- 
lared valid marriages of minors solem- 
nized under Lord Hardwick s Act pro- 
vided the parties lived together as hus- 
band and wife till the passing of the later 
Act or till the death of either of them 
In that case soon after the marriage the 
parties separated and the, wife actu^y 
contracted a second marriage as if tne 
earlier marriage was no carnage, ft wm 
in those circiimstances that the 
tions of Dr. Lushington were made. ^ 
do not think that that case has any ap- 
plication here. 



rioa of limitation could well have been 12. Sub-section (3) of Section 51 of 
nresctibed witWn which actions for the Special Marriage Act of 1954 read 

larations o! nullity of marriage could be jjong with Section 6 of the General 
brought and none could have quesu^ed clauses Act preserves *ve5ted rights' 
It. It Instead of prescribing any abs^ a marriage validly solemnized under 

lute period of limitation the Court Is the Act of 1872 cannot be declared In- 
Biven the discretion to consider the valid because it contravenes some provl- 

tlon of delay with reference to the fa<to dons of the Act of 1954. To illustrate 
and circumstances of each case surely ^ marriage of a girl under the age of 
that cannot be a cause for grievance, twenty one years but above the age of 
Fu^er as contended by Mr. Suryanara- fourteen could be validly solemnized 
lyana, learned Counsel for appel^t the under the Act of 1872 provided the 
provision contained in Secuon 34 (1) lej father or guardian consented to it. Buf 
of the Special Marriage Act of 1954 under the Act of 1954 euch a marriage 

Inothing to do with the right of me cannrt be solemnized at all. The effect 

lit concerns the power of the ^urt. It atib-section (3) of Section 51 of the 
prescribes the manner 1^ wmch the ois- oj J954 jg ^ preserve the validity of 

eretion which the matrimonial ^urt^- pmjj marriages solemniz^ under the 
ways possessed should be exerased. ^e pj 1954. The learned Counsel for 

remedy of a party to se^ a deciaratwD |j,g respondent urges that all rights of 
of nullity of a marriage Is stm available action which the parties had under the 
to him. That right has not been abnag- ayg ajgo preserved by Section 61 

'ed or curtailed in any manner, (3), y^e may at once point out that there 

10. Sri Ramachandra Reddy relies on is no need to preserve any such rights 
sub-section (3) of Section 51 of the Spe- of action because the Act of 1954 has 
dal Marriage Act, 1954. It will be use- also made provision for identical reme- 
ful to extract the whole of Section 51 dies. The real question Is whether the 
which runs as follows:— right of remedy which a party had under 

”51 Repeals and savings; (11 The Spe- the old Act has In any manner been cur- 
dal Marriage Act (1872) (III of 1872). tailed by Section 34 (1) (e) of the new 
and any law corresponding to the Spe- Act We are of the definite opinion thal 
dal Marriage AA 187i in force in any It has not been. We have already point- 
part B State immediately before the ed that neither the prescription of a pe- 
commencement of this Act are hereby riod of limitation nor the vesting of dls- 
repe^ed. eretion In the Court can amount to the 

(2) Notwithstanding such repeal — abridgment of any right of remedy. The 

(a) ^ marriages duly solemnized imder learned Counsel referred us to the cases 

the Sped^ Marriage Act, 1872 (in of of Ramakrishna Chetty v. Subbaraya ly^ 
1872) or any such corresponding law ILR 38 Mad 101=(AIR 1918 Mad 6071 

shall be deemed to have been solemniz- and Girdharilal Son & Co. v, KaprfiJ 
ed under this Act. Gownder, 193Et-2 Mad LJ 44” (AIR 1918 

(b) All suits and proceedings In causes Mad 607) In support of the • proposition 
az^ matters matrimonial which, when that a right of action Is a vested right. 
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■which proposition we are not inclined to 
dispute but which will advance the res- 
pondent’s case no further. The learned 
Counsel also referred us to Garikapati v. 
Subbiah Choudhary, AIR 1957 SC 540 
and Hoosein Kasam Dada v. State of 
Madhva Pradesh, 4 STC 114= (AIR 1953 
SC 221) both of which are cases of ab- 
ridgment of vested rights of appeal and 
are not of any assistance in arriving al 
a conclusion in the present case. 

13. In the light of the foregoing dis- 
cussion we reverse the finding of the 
Lower Court and hold that there has 
been unnecessary or improper delay in 
Instituting the proceeding disentitling the 
respondent to the decree of nullity of 
marriage. The decree of the Lower 
Court is set aside and the appeal is al- 
lowed with costs. Advocate’s fee is fixed 
at Rs. 150/-. 

14. After the appeal was heard and 
judgment reserved, the respondent filed 
a ’Memo’ purporting to withdraw his 
petition for a declaration that the mar- 
riage was null and void. We rejected 
the memo by our order dated 21-9-1967. 

DGB/D.V.C. Appeal allowed. 
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SESHACHALAPATHI, J. 

K. Panchakshara Reddy. Petitioner v. 
N. Krishna Reddy. Respondent. 

Civil ReviL Petn. No. 377 of 1967, D/- 
27-2-1968. 

Civil P. C. (1908). O. 5 R. 17 — Ser- 
vice of summons resisted by defendant 
•— Process server driven away by him 
making service as contemplated fay K. 17 
impoasible — It must be deemed to be 
sufficient service. 

Where a copy of summons was refused 
by the defendant and his uncle took 
away the summons from the process ser- 
ver and drove him away, thus rendering 
it impossible for the process server to 
affix it to the building in which the de- 
fendant resided, O. 5 R. 17 could not be 
given effect to and the service in such 
case must be deemed to be sufficient 
service. AIR 1943 Bom 340, Followed. 

(Paras 4, 5) 

Cases Referred: Chronological Paras 
(1943) AIR 1943 Bom 340 (V 30)= 

45 Bom LR 695. M. R. Ved & Co. 

v. S. B. Hayeem 5 

EL Subramanya Reddy, for Petitioner; 
C. Pattabhiramarao. for Respondent. 

ORDER: — This Civil Revision Peti- 
tion is directed against the order of the 


Krishna (Seshachalapathi J.) A.P. 67 

District Munsif, Puttur in I. A. No. 86 
of 1966 filed for setting aside an ex 
parte decree dated 26-11-1966. 

2. The plaintiff instituted a small 
cause suit No. 190 of 1966 against the 
petitioner (defendant) for the recovery 
of a sum of Rs. 319.41 due on certain 
dealings. The defendant was ex parte 
and on 26-11-1966 a decree was passed 
On 9-12-1966 the present interlocutory 
application was filed for setting aside 
the ex parte decree, 

3. The main ground alleged In the 
I. A. _ is that the defendant was not in 
the village and that he had gone away to 
Tirupati. On the contrary, the evidence 
led by the plaintiff, who opposed the ap- 
plication for setting aside the ex parte 
decree, was that the petitioner was pre- 
sent in the village when the notice of 
suit was taken for service but that he 
refused to receive the summons and that 
his uncle one Rosi Reddi took away the 
summons from the process server’s hands 
and drove him away. The process ser- 
ver has spoken these facts. The learned 
District Munsif believed the version of 
the plaintiff and refused to set aside the 
ex parte decree. 

4. Before me it is urged by the learn- 
ed Counsel for the petitioner that in 
this case the mandatory provision of 
Order 5 Rule 17 Civil Procedure Code, 
was not complied with and if the defen- 
dant was not available or he had refused 
to take the summons, the process server 
should have affixed the summons in the 
manner prescribed. But this rule can- 
not be applied to a case where it trans- 
pires that the defendant or somebody 
on his behalf has snatched away the 
surmnons. 

5. In M. R. Ved & Co. v. S. B. Hayeem, 
AIR 1943 Bom 340. Chagla. C. J.. (as he 
then was) held that where a copy of, the 
summons has been given to the defendant 
and he ran away with it thus render- 
ing it impossible for the serving Officer 
to affix it to the building in which the 
defendant resides. Rule 17 of Order V 
cannot be given effect to and the service 
in that case must be deemed to be suffi- 
cient service. I am in respectful agree- 
ment with this decision. The Civil Revi- 
sion Petition therefore fails and is dis- 
missed with costs. 

VGP/D.V.C. Petition dismissed. 
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AIR 1969 ANDHRA PRADESH 68 
(V 56 C 25) 

KUMARAYYA, J. 

N. V. h. Narasimha Rao, Petitioner v. 
Kotha Raghuraraayya and others, Res- 

^ApplS. Nos. 150 and 155 of 1967 ^d 
Election Petn. No. 11 of 1967, D/- 7-8- 

(A) Representation of the P^plp Act 
(1951), Ss. 82 (b) and 123 (1) (B) (a) — 
Scope and applicability — Mere all^a- 
tiona of corrupt practice are suflicient — 
Whether corrupt practice was committed 
by candidate in bis own interest or as 
candidate, is immateriaL 
In order to attract S. 82 (b) of the Re- 
presentation of the People Act, it is es- 
senUal that there shoidd be aUegaUoM 
of corrupt practice against the candidate 
In the petition. What is meant titereby 
Is that the allegations must suggest and 
indicate that the candidate has wm^t- 
ted a corrupt practice of 
oL It is immaterial whether he has 
done the same in his own Interest or as 
a candidate. Even H it is done ^ ^ 
agent the case will be covered ^ ^ 
proton: AIR 1958 Mad 171 and Affi 
1958 SC 857 and AIR 1965 SC 1^3. EoR 
(Para 11) 

The correctness or otherwise of toe 
said allegations may be subsequently 
considered. P# 

(B) Itepresenfation of the People Act 
(1951), S. 79 (h) — Candidate — Meanmg 
of — First condition is that person muM 
either he duly nominated or cl aiming to 
be duly nominated — Significance of 
holding out lies In determining starti^ 
time of candidature and that only if he 
satisfies the first condition. 

The definition concerns Itself not only 
with the meaning of ’a candidate’ but 
eiV. the time from which a person will 
be deemed to be a candidate. While the 
first part of toe defiitition ^ves toe 
meaning of the term ‘candidate’, the 
second part introduces a legal fiction by 
providing that a person coming witJdn 
the meaning clause may be regarded as 
a candidate as from toe time with the 
election in prospect, he began to bold 
himgpif out as a prospective candidate. 
The second <^use will not be applicable 
tiniPM the condition of toe first clause Is 
satisfied. To come witlun the meaning 
clause, he must be a person who mitsi 
have been duly nominated as a candi- 
date or at least who claims to 
have been duly nominated though 
not actually nominated which may 
happen In cases where the nomina- 
tion paper was rejected but the person 
it was wTongly rejected. So then 
unless a person files his nomination paper 
In accordance with the law in force, he 
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cannot possibly be regarded as a candi- 
date. Even if he files his nomination 
paper but the same is rejected and he 
acquiesces therein and does not claim to 
have been duly nominated, he will not 
be vdthin the meaning of S. 79 (b). Thus 
he toould either be duly nominated or 
must olflim to have been duly nominated 
In order to come within the definition of 
candidate. The question of holding out 
arises only if the above two conditions 
are satisfied, and even that only for pur- 
pose of determining the starting period 
of his candidature. Though as a matter 
of fact, he can be a candidate only when 
duly nominated or an occasion has arisen 
by reason of which he can claim to have 
been duly nominated, his candidature 
may relate back to the time from which 
he started holding himself out to be a 
prospective candidate with the election 
in prospect. Thus the significance of 
holding out lies in deter mining the start- 
ing time of candidature and that onlv if 
be satisfies the condition of the first 
(tiause. His holding out may yet be of 
DO avail if that was not done with the 
election In prospect. The contention, 
therefore, that unless it is proved that 
the person concerned has held himself 
out as a prospective candidate, he cannot 
be held to be a candidate, even though 
he might have filed his nomination paper 
and was validly nominated and his name 
appeared In the list of validly nominated 
candidates, cannot be tenable in view of 
the terms of S. 79 (b). (Para 15) 


(C) Representation of the People Act 
(1951), Ss. 82, 79 (b). 86 and 99 — Ex- 
pression "other candidates” — Meaning 
of — It includes all candidates who come 
within definition of candidate under 
S. 79 (b) and whose names were not in- 
cluded in list of contesting candidates 
prepared under S. 38 — Such candidates 
are necessary parties if there are allega- 
tions of corrupt practice against them 
If they are not made parties, petition is 
to he dismissed in limine under S. 86 (1). 
AIR 1958 All 809 and AIR 1961 Bom 29 
and AIR 1964 Pnnj 209 and AIR 1964 All 
340, Rel. on; AIR 1965 SC 1243 and AIR 
1964 SC 1366 and AIR 1967 SC 836, FoIL 
(Paras 16, 20) 

(D) Representation of the People Act 
(1951), Ss. 87, 86 (1) and 82 (b) — Civfl 
P. C. (1908), O. 1, Rr. 10 and 13 — Scope 
and applicability » Provisions of Civil 
P. C. apply only when there is no express 
prorision in Act and there is no incon- 
sistency with Act — Consequences of 
non-compliance with S. 82 (b) are pro- 
vided in Act — Court cannot invoke 
power under Order 1 to avoid these con- 
sequences — Assuming that defect is re- 
movable it should he removed within 
limitation. 

It M not as though toe provirions of 
the Civil Procedure C^e are made ap- 
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plicable ■without any qualifications. Sec- 
■tion 87 of the Representation of 'toe 
People Act makes the provisions of the 
Q-vil Procedure Code available so far as 
they are not inconsistent "with the pro'vi- 
sions of the Act. 

The provisions of the Ci-vil Procedure 
Code are made subordinate to the pro'vi- 
aons of the Act and can be followed only 
when there is no express pro'vision in 
the Act and only to the extent they 
mean no inconsistency ■with it, AIR 
1954 SC 210, Foil. 

It is only when the special law does 
not prescribe the consequences of non- 
compliance ■with certain procedural re- 
quirements that the Court has power to 
exercise its discretion consistent ■with the 
principles of justice. If the consequences 
of non-compliance are pro^vided in special 
law the Court would not be justified in 
ignoring the same or in permitting 
avoidance of the consequences by adopt- 
ing a procedure which would bring about 
such a result. In this ■view of the mat- 
ter, it is impossible to hold that the peti- 
tion which ought to be dismissed imder 
the mandatory pro^visions of S. 86 (1) 
can at all be kept alive and be pro- 
ceeded •with either by invoking the 
powers under Order 1, Rule 10, viz., by 
impleading the necessary party or by 
permitting the party to delete that por- 
tion of the allegations in the^ petition 
which necessitate the impleading of a 
party: AIR 1958 SC 687 and AIR 1958 
SC 698 and AIR 1965 SC 1243, Foil. 

Even if it is assumed that O. 1, Rule 
10, C. P. C. was available to remove the 
defect in S. 82 (b), unless the defect is 
removed ■within the period of limitation, 
the stable infirmity which would warrant 
dismissal of the petition tmder S. 86 (1) 

would endure. (Para 22) 

The plea of waiver imder Rule 13 of 
Order 1, Ci^vU Procedure Code, hag 
to necessarily yield to the mandatory 
provisions of S. 86 (1) which leave no 
option to the Court but to dismiss the 

petition. (Para 23) 

Cases Referred; Chronological Paras 
(1967) AIR 1967 SC 836 (V 54)= 

(1967) 1 SCR 342, Har Swamp v. 

Brij Bhushan Saran 1(8 

(1965) AIR 1965 SC 1243 (V 52)= 

(1965) 1 SCR 393, Amin Lai v. 
Hunnamal 11, 18. 22 

(1964) AIR 1964 SC 1366 (V 51)= 

(1964) 5 SCR 12, Mohan Singh 
V. Bhanwarlal 18 

(1964) AIR 1964 All 340 (V 51)= 

ILR (1963) 2 All 537, Har Samp 
V. Brij Bhushan 18 

(1964) AIR 1964 Punj 209 (V 51)= 

66 Pun LR 546, Abhe Singh v. 

Wfiial Singh Ramji Lai 18 

(1961) AIR 1961 Bom 29 fV 48)= 

ILR (1960) Bom 994, Baburao 
Taiyaji v. Madho Srihari 18 


(19o8) AIR 1958 SC 687 (V 45)= 
1958 SCJ 680, Kamaraja Nadar 
V. Kunju Thevar 
(1958) AIR 1958 SC 698 (V 45)= 
1958 SCJ 953, Inamati Mallappa 
V. Desai Basavaraj Ayyappa 
(1958) AIR 1958 SC 857 (V 45)= 
1958 SCJ 1072, S. B, Adityan v. 
S. Kandaswami 

(1958) AIR 1958 All 809 (V 45), 
Chatur Bhuj Chunnilal v. Elec- 
tion Tribunal, Kanpur 
(1958) AIR 1958 Mad 171 (V 45)= 
ILR (1958) Mad 279, S. B. Adityan 
V. Kandaswami 


(1954) AIR 1954 SC 210 (V 41)= 
1954 SCR 892, Jagannath v. Jas- 
want Singh 
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B. Manawala Chowdary, P. Ungayya 
Chowdary, T. Lakshmaiah and B. Srini- 
vasa Rao, for Applicant in Appln, No, 
150/67 and 1st Respondent in Appln, No. 
155/67 and Ele. Petn. No. 11 of 1967; M, 
Bhujanga Rao, for 1st Respondent in 
Appln. No. 150/67; Applicant in Appln. 
No. 155/67 and Petitioner in Ele. Petn. 
No. 11/67 and T. Dhanurbhandu, for 2nd 
Respondent in Applns. Nos. 150 and 155/67 
and Ele. Petn. No. 11/67 and M. Ramaiah, 
for 3rd Respondent in Applns, 


ORDER: — This is yet another case 
where the Election Petition has to be dis- 
missed in limine under Section 86 (1) of 
the Representation of the People Act. 
This time it is a case of non-compliance 
•with the requirement of Section 82 (b) 
of the Representation of the People Act. 
The facts bearing on the question are 
few and may be shortly stated. 

2. In the recent general elections for 
Guntur Parliamentary constituency held 
on February 21, 1967, six persons were 
duly nominated as candidates for dec- 
■tion._ Of these only four, including the 
petitioner Shri N. V. L. Narasimha Rao 
and the 1st respondent, Shri Kotha 
Raghuramayya seem to have contested 
for the seat. Sri GuUapalli Venkata 
Punnaiah Sastri who was also a duly no- 
minated candidate did not choose to con- 
test. He ■withdrew his candidature ■with- 
in the prescribed period. Eventually as 
a result of poll the 1st respondent was 
returned from the constituency. His elec-. 
tion has now been called in question bv 
the petitioner by means of Election Peti- 
tion No. 11 of 1967. The grounds on 
which it is challenged are many. Com- 
mission of various cormpt practices by 
himself, through his agents and other 
persons have been alleged in the petitiom 
I need not refer to all of them_ for, at this 
stage, I am concerned only ■wi& the al- 
legations contained in the petition in re- 
lation to GuUapalli Venkata Punnaiah 
Sastri, who is not a party to tins pro- 
ceeding. 
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t At aaae 8 at the aiinexure to the 
petitiot tof Atoner In thia bchall 

Srst respondent 

the votes amonfi the Brahmns m Gmtto 
Town induced Punnaiah Sastry to 
tor this Parliamentarv seal, nonrehend- 
InB that all the Brahmins would srfidlv 
vote lor the petitioner. He was Ovra 
Rs, 500/- by the first respondent tor 
deposit. Sri PunnaiA Sastry accept^ 
the oiler and Bed his nomination. Two 
davs after the nominations were 
first respondent spent about Bs 300/- and 
arranaed a tea PafW.in 
invited the voters of that localitv- 
funrtion of IrealmC some voters 

^Pleasure at this strateRV of ^ 
first resDondent (siO. 
hendma some vioient 
resTxmdent induced 

tirithdraw from the contest offennfl him a 
wwarf of Rs. 500/-, which he Rave him 
towards his deposit.” 

4 Aaain In his amendmeiit petition 
which was filed alter the issues were 
tamed, he stated thus— 

•■An amount ot Es. 1116/- and to MOA 
and Rs. 500/- oven on 
G V. Punnaiah Sasti^ by ^e firrt re> 
Dondenl were Intended to indu®® 
stand as candidate and ud^draw 1^ 
Sididature subseauently for Ws ^ 
purposes, The first respondent 
is well as his aoent for 
for his election First respondent Is omW 
of corrupt practice under S. 123(1) (A) (a) 
of the R. P. Act” 

Then In para 4 of the annexure to the 
uetition. he stated thus— . jj „ 

"The first respondent apprehencUnB 
that ius application will be thrown om 
bv the Selection Committee approached 
Shri G. Punnaiah Sastri the Prradent 
of Guntur Town Concress ^mimlle^ to 
recommend him to the said Selectiop 
Committee and canvass support for to 
candidature in consderation whe£«»‘ 
promised a bribe of Rs. 1.116/-. The said 
Punnaiah Sastri without hastenmc to art 
on the mere promise waited till the nrrt 
respondent issued a cheque for said 
amount He thereupon promised his vote 
and all kinds of support and sent a clon- 
ous report to the President of the A.ItC 
C. statinc that the Ist respondent alone had 
every chance of success and the chances 
of success of Smt Parvati Devi are few 
and far between. The first respondent 
had civen him aeain a cheque of Rs. 
600/- and thereby not only procured to 
vote but also his services in canvassinR 
for votes of others.” 

Anain at page 15 of the annexure Part 
rV to the petition he stated thus: — 

"A car was placed at the disposal of 
Sri G. Punnaiah Sastry. The first res- 
pondent allotted 3 or 4 cars for each 
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AasembW constituency and each 
was given not less than Rs. 10.000/- for 
canvassing and procuring votes not oidy 
for themselves but also lor himsell, as 
his agents.” , ^ ^ 

Then in para 2 of the amendment wti- 
tJon which was allowed to be added at 
page 7 part 1 para 5 of the annexure to 
the election petition, he stated^ thus. 

"All the signatories headed by Sri G, 
V. Punnaiah Sastry constituted pern- 
selves as committee of hosts and issued 
invitation to fetidlale the first respon- 
dent were entrusted with Rs. 50.000/- by 
the first respondent to be distributed 
among the scheduled caste voters Md 
Communist voters in Guntur Town in- 
duding Israilpet Kankaragusta, Venka- 
taraopet Romireddilhota. Amndalpet 
Sangadigupta. Sanieeva Reddi Nagar. 
Sajneevaiah Nagar. Nehrunagar and they 
procured votes for the respondent by 
paying them at the rate of Rs 6/- each. 
The first respondent himself through his 
agents distributed on the dav of Election. 
Rs. 5/- each to the voters of Bangarala 
Boodu where Communist voters predo- 
minate and procured their voles.” 

In para 0 of the amendment petition 
added at the end of para 5 of the main 
petitioa the petition referred to the fact 
that the 1st respondent wilfully sup- 
pressed certain items of expenditure in- 
cluding the amount paid to Punnaiah 
Sastry. vir. Es. l.llfi/- Rs. 600/-, Rs 
500/- and Rs. 4.000/-. 


S. The case of the 1st respondent Is 
that the above allegations made in the 
petition (whether in its original or even 
amended form) are virtuallv allegations 
of bribery against Punnaiah Sastri with- 
in the meaning of Section 123 (1) (A) (b) 
and Sec. 123 (U (B) fa) and (b) of the 
Art. and therefore Punnaiah Sastn ought 
to have been joined as a respondent to 
the election petition as required under 
Section 82 (b) of the Act. and that as he 
was not so joined, the petition Is liable 
to be dismissed in limine under Section 
66 (1) of the Art. Of course, such a plea 
was not taken in the written statement 
nor at the time when the respondent 
had opposed the amendment. It was 
raised at a late stage by wav of Appli- 
cation No. 150 of 1967, after the case 
was set down foi trial. In this applica- 
tion a fresh plea of non-compbance with 
Section 82 (2) has been rai-sed Of course, 
there are other pleas also but they arc 
covered bv the issues already settled, and 
the learned Counsel Sri Lakshmaiah con- 
fined his argument only to the fresh pleas 
taken. 

6. The election-petitioner In his coun- 
ter to this application contended that 
rince the respondent never took any ob- 
jection at any time before the petition 
was posted for trial, he should be deem- 
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ed to have waived such an objection U 
any in view of the provisions of Order Ii 
Rule 13. C. P. C. and his application, 
therefore, should be dismissed in linune. 
That apart, the alleeation of bribing 
Punnaiah Sastri and of indudng him to 
stand as a candidate and later to with- 
draw his candidature are not mterdepen- 
dent ofiences. They are t\vo distinct 
offences for which two distinct issues 
have been framed. As in the mmn peti- 
tion the offence of bribing Punnaiah 
Sastri is allesed to have been committed 
by the petitioner, on that account Pi*h" 
naiah Sastri need not be made a party. 
He further contended that the respond 
dent in para 9 of his written statement 
had averred that Punnaiah Sastn hah 9* 
his own voUtion and discretion filed hia 
nomination as what he regarded as a 
guard nomination and the 
never induced him nor requested him to 
file his nomination or withdraw the s^e 
and that as the nomination was mtended 
to be a guard nomination, it was natu- 
rally withdrawn as a matter of course 
in due time. The petitioner contends 
that in view of this averment also Pun- 
naiah Sastri cannot be deemed Jo ^ 
candidate within the 

7Q fbl Further, Punnaiah Sastn never 
held himself out as a c^didate at any 
time, nor did he m fact even wish to 
stand or continue as a candidate. 

7. In his additional statement whi^ 
the elation-petitioner was called upon to 
file to clarify his position in_ j 

the status of Punnaiah Sastn, he stated 

"Sri G V. Puimaiah Sastri was n^ a 
candidate within the meaning of ^ction 
79(b) of the Representation of the people 
Act? for the foUowing among other 

grounds; — . .. j „ 

(a) Punnaiah Sastri’s nomination does 

not seem to be a vahd nomination nor 
w?s he duly nominated. The person who i3 
duly nominated or claims to be noim- 

nated will not bo a candidate „ 

began to hold himself out as a prospective 
^Mdate. He has to satisfy two require- 
ments. Firstlv, he must hold^self mi 
as a candidate as from the time ot me 
election in prospect Secondly, he niu^ 
be v^dly nominated. Even assui^g 
^tho^t adimtting that he was d^y 
Mminated, he did not hold hnnseU out 
as a candidate at any time. 

(b) The first respondent (the petitioner 
herein) averred in his written statemrat 
that Punnai^ Sastn was only a Guard 
Sbmination. It cannot therefore be sa^ 
that Punnaiah Sastn held himself out as 
a prospective candidate at any time. 

(c) Punnaiah Sastri’s n^e was not 
found in the ,list of contestag 
published under Section 38 of the R. w. 
Act. 


(d) Unless the petitioner herein, by 
positive evidence establishes that Pimi 
naiah Sastri is a candidate within the 
meaning of Section 79 (b) of the Act, 
satisfying both the requirements men- 
tioned therein, this application must ba 
dismissed.” 

8. Even though the petitioner in Ms 
election petition stated that the 1st res- 
pondent had induced Punnaiah Sastri to 
stand as a candidate and thereafter to 
withdraw as such, now he seems to takq 
the stand that he was not a candidate a? 
all. that he never filed a nomination paper 
nor was he duly nominated. A certified 
copy of the list of validly nominated can- 
didates obtained by the respondent, has 
been filed. When shown to the petitioner, 
he did not dispute the correctness of the 
said list. 

9. After filing his coimter, the elec- 
tion-petitioner filed another petition 
(Application No. 155/1967) with a request 
to implead Punnaiah Sastri in the elec- 
tion petition on the ground that tha 
omission to implead him was due to some 
misapprehension as to the exact status of 
Punnaiah SastrL This petition was op- 
posed by all the three respondents. Res- 
pondents 2 and 3 in the main petition 
took the same stand as respondent No, i£. 

10. The points that fall for determina- 
tion in view of these two applications 

(1) Whether the election petition con- 
tains allegations of ^ corrupt practica 
against Punnaiah Sastri? 

(2) "Whether Punnaiah Sastri is a candi- 
date within the meaning of Section 82(b)2 

(3) "V^ether fiiere was non-compliance 
with the provisions of Section 82 (b) and 
the election petition is therefore liable 
to be dismissed under Section 86 (1)? 

(4) "Whether Punnaiah Sastri can now 
be impleaded as a party-respondent? 

71, In order to attract Section 82 (b) 
of the Representation of the People Act, 
it is essential that there should be allega- 
tions of corrupt practice against thej 
candidate in the petition. What is meant 
thereby is that the allegations rnust sug- 
gest and indicate that the candidate has 
committed a corrupt practice or is gufity 
thereof. It is immaterial whether he has 
done the same in his own interest or as 
a candidate. Even if it is done as an 
agent, the case will be covered by the pro- 
vision. There is ample authority ui sug* 
port of those propositions. Jta S. R. 
Adityan v. S. Kandaswami. AIR El?aa 
Mad 171 it was held by the Madras mgn 
Court that the expression "any candidata 
who is alleged to have conmitted coot^ 
practice” employed m Section 82 W 
must mean any candidate who is 
to have committed cor^pt. practices ^d 
that there is no scope for unporting ^7 
SeS of vicarious liability under Sec- 
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tion 82 (b). In S. B. . 

Kandaswami, AIR 1958 SC 8^ 
Supreme Court held that when SecUM 
82 (b) talks of allegations of corrum 
practice against a candidate it means al- 
legation that a candidate has committed 
a corrupt practice. Similar was the 
taken in Amin Lai v. Hunnamal, AIR 
1965 SC 1243. 

12. So then it Is to be seen whether 
there are any allegations of corrupt prac- 
tices against Punnaiah Sastri in the sense 
that he has committed them. Whatever 
may be said of other allegations, there are 
Indeed two allegations categorical enough 
which far from being merely native 
of sequence of facts that took place In 
connection with the election, positive- 
ly show that the charge of commls- 
mon of corrupt practice was made 
against Punnaiah Sastri At one pla^ in 
the amended petition, at page 7, it hashes 
said that all the rignatories headed by 
Sri Punnaiah Sastri were entrusted with 
Rg, 50.000/- to be distributed among the 
scheduled caste voters and Communist 
voters in Guntur Town, including various 
Bpedfied areas, and they procured votes 
for the respondent by paying them at the 
rate of Rs. 5/- each. Obviously enough 
It is a spedfie charge of corrupt pr^- 
tice coming under Section 123 (1) (A) (b) 
against Punnaiah Sastri as well That is 
the indisputable position which even me 
petitioner on being asked could not dis- 
own, there is an allegation at page 

8 of the annexure to the petition to 
which also reference has been t^de in 
the earlier part of this order. Therein 
the petitioner 1^ shown that Punnaiah 
Sast^ induced to stand as a candi^l^ 
was given Rs. 500/- by the 1st respondent 
What he actually stated thereafter is this:- 
"Sri Punnaiah Sastri^ accepted the offer 
and filed his nomination.” Again in the 
same para he stated thus:— "thereupon 
apprehending some violent reaction the 
first respondent induced Punnaiah Sastri 
to withdraw from the contest offering 
hitn a reward of Rs. 600/- which he gave 
him towards his deposit” 

13. If the said amount constituted 
gratification or reward, there is little 
doubt that receipt of the said amount as 
a motive or as a reward for standing or 
withdrawing from being a candidate. Is 
WE^ within the ambit of the amended 
provision of Section 123 (11 (B) (a) and 
Is a corrupt practice It is clear from 
allegation in the petition that the recapt 
of Rs. 500/- constituted a motive for 
standing and a reward thereafter for 
withdrawal As the law stood before the 
amendment of Section 123 receipt of 
bribe was not a corrupt practice but as 
a re^t of the amendment not only ^v- 
Ing but also receiving (bribe) is equally an 
offence and Is a corrupt practice, within 
the of Section 123 of the Repre- 


. Thus it Is 

ma^est that there are allegations ^ 
corrupt practices against Punnaiah Sastri 
in tim election petition, as It stood before 
the amendment and also thereafter. Of 
course, in the election petition there are 
a large number of other corrupt practiMS 
alleged to have been committed by 
1st respondent and his agents and other 
persons on his behalf but that is not a 
matter of consideration lor the piirposes 
of the present application. The point for 
consideration would be amply whether 
or not there are allegations of corrupt 
practices in the petition against a candi- 
date who is not made a pa^ respondent 
The correctness or otherwise of the said 
allegations need not now come up for 
consideration lor It Is sufficient if there 
are allegations to that effect As we have 
already seen, there are such allegations 
in the election petition. 


14. Then the only other point to be 
considered for the purposes of Section 82 
is whether Punnaiah Sastri Is a candidate 
within the meaning of that provision. 

petitioner now chooses to deny that 
he was a candidate. It Is not easy to 
tmderstand why the petitioner in the face 
of his clear averments in the election 
petition to the contrary has chosen now 
to contend that Punaiah Sastri was not 
a candidate. Hb averments in the peti- 
tion are categorical that Punnaiah Sastri 
was induced to stand as a candidate, that 
he accepted the offer of Rs. 500/- towards 
deposit which was, in fact, paid by the 1st 
respondent to him, and then again he was 
successfully induced to withdraw from 
the contest The very expression "with- 
drawal from the contest” Implies that he 
was a duly nominated candidate who as 
such alone could withdraw from the con- 
test under Section 37 of the Representa- 
tion of the People Act Had he not gone 
through the process of filing nomination 
paper, which must be in order, and come 
out successful in the scrutiny by the 
Returning Officer his name would not 
have found a place in the list of validly 
nominated candidates prepared imder Sec- 
tion 36(8) of the Representation of the 
People Act The petitioner could not 
remain unaware of the fact that Punnaiah 
Sastri was a duly nominated candidate 
for himself being a candidate It was in 
bis Interests to know about all the candi- 
dates so that he may raise objection in 
ration to the various nomination papers 
filed. Besides he must have necessarily 
looked Into the list of validly nominated 
candidates for he was a person directly 
Interested in that matter. He could not 
help himself to remain Ignorant of all 
these events. He must also have been 
aware of the later list of contesting candi- 
dates prepared imder Section 38 after 
withdraw^ of candidates if any. His 
assertion that he Is not aware and his 
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denial as to Punnaiah, Sastri’s filing 
nomination paper or his having been 
nominated or his withdrawal after due 
nomination, cannot be acceptable. At 
any rate, the certified copy of the list of 
validly nominated candidates, prepared 
under S. 36(8) and filed in Court bears 
standing testimony to the fact th^_Pu^ 
pniah Sastri was duly nominated. This 
has been shown to the petitioner who cordd 

not deny the truth thereoL AH mat he 
contends, thereafter is that the 
pondent himself had said in his written 
statement that he did not induce Punnaiah 
Sastri to stand or withdraw as a candi- 
date but that the nomination of Punnaian 
Sastri was intended to be a guard nom- 
nation, it must foUow that his (^dida- 
ture was not real or effective but was a 
mere make-believe or showy matter and 
as he never held himself out also as a 
prospective candidate, he cannot be re- 
garded as a candidate. Steess is laid on 
the words "began to hold himself ouf 
used in Sec. 79 (b) of the Representation 
of the People Act. That section defines 
candidate in the following terms: 

"Candidate means a person who hM 
been or claims to have been duly nomi- 
nated as a candidate at any election, and 
any such person shall be de^ed to have 
been a candidate as from the time when 
with the election in prospect, ^ began m 
bold himself out as a prospective candi- 
date”. 

15. It would appear from the langu- 
age of the definition that it has concerned 
iteelf not only with the meamng of a 
Sidate’ but also the toe ^om w^cH 
a person wUl be deemed to be a canm 
data While the fir^ 
tion gives the meamng of the term ^ 
didate’ the second part introduces a 1^^ 
fiction by providing that a Person eo“^ 
within the meamng clause Piay be ^ 
garded as a candidate as from *e 
^th the election in prospect, he began to 
hold himself out as a prospective ^nch- 
date. The second clause vnll 
plicable unless the condition of the 
clause is satisfied. To come withm the 
meaning clause he must be a Person 
who must have been duly noxmnated as 
a candidate or at least who claims to 
have been duly nominated though not 
actually nomiimted which may happen 
to cl^s where the nomination paper was 
mierted hut the person clato^ it was 
wrongly rejected. So then unless a per- 
son files his nomination paper m accord- 
mce with the law in force, he ^ camot 
possibly be regarded as a candidate, ^cn 
If he files his nomination paper but the 
same is rejected and he acqmesces there- 
iT^d does not claim to have been diffy 
nominated he wiil not be the 

meaning of Sec. 79 (b). Thus he shoifid 
either be duly nominated or must claim 
'to have been duly nominated m order to 


come within the definition of candidata 
The question of holding out arises only 
If the above two conditions are satisfied, 
and even that only for purposes of deter- 
mining the starting period of his candi- 
dature. Though as a matter of fact he 
nan be a candidate only when duly no- 
minated or an occasion has arisen by 
reason of which he can claim to have 
been duly nominated, his candidature 
may relate back to the time from which 
he started holding himself out to be a 
prospective candidate with the election to 
prospect. Thus the significance of hold- 
ing out lies in determining the starting 
time of candidature and that only if he 
satisfies the conditions of the first clause. 
His holding out may yet be of no avail if 
that was not done with the election pros- 
pect, The contention, therefore of the 
petitioner that unless it is proved that 
punnaiah Sastri has held himself out as 
a prospective candidate, he cannot be 
held to be a candidate, even though he 
might have filed his nomination _ paper 
and was validly nominated and his name 
appeared in the list of validly nortoated 
candidates, caimot be tenable in view ofl 
the terms of Section 79 (b). 

16. The only other point to be consi- 
dered then is that since the term candi- 
date as defined to Section 79 (b) shall 
continue to have that meaning in other 
provisions imless the context othervroe 
requires as is clear from the opening 
Clause of Section 79, whether there _ is 
sufficient context in Section 82 which 
may give a different meaning to ^ that 
term. We may read here the provisions 
of both Sections 82 and 86 (1), which are 
ixi the following terms; — 

"82. A petitioner shall join respondents 
to his petition (a) Where the petitioner, 
to addition to claiming a declaration that 
the election of all or any of the return- 
ed candidates is void, claims a fiurther 
declaration that he himself or any other 
candidate has been duly elected, all the 
contesting candidates other than the peti- 
tioner, and where no such further 
declaration is claimed, all the retiuned 
candidates; and _ 

(b) any other candidate against whom 
allegations of any corrupt practices are 
made to the petition. 

* * * * » 

86 (1). The High Court shall dismiss an 
election petition which does not comply 
with the provisions of Section 81 or Sec- 
tion 82 or Section 117.” 

Section 82 casts duty on the petitions 
to make certain persons specified m 
Clauses (a) and (b) thereof party-respon- 
dents to the petitions as eniomed by the 
said clauses. It is open under law to a 
petitioner to claim to his P^btion only 
tiie declaration that the election o? ot 
anv of the returned Candida^ is v(^ 
fe^cm as weU claim a further declara-i 
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tion that the petitioner himsell or any 
[other candidate has been duly elect^ 
Whereas in the former case it is suffi- 
cient if he makes a returned candidate or 
'returned candidates, as party-respon- 
dents. in the latter case he has to implead 
as respondents ail the contesting candi- 
dates. Le., candidates whose names were 
included in the list of validly nominated 
candidates and who did not withdraw 
itheir candidature within the prescribed 
'period. In this way all the defeated and 
returned candidates have to be on r^ 
[cord. It is significant to note that m 
[case any allegations of corrupt practiM 
are made in the petition agidnst a canoi- 
Idate. be he a contesting candi^tc or wt, 
'he has necessarily to be made a party- 
Irespondent in either case. The 
'other candidate’ used in contra-distm<> 
tion to the words 'contesting candidates' 
employed in clause (al manif^y ehow 
'the clear Intention of the le^lature that 
lall candidates who came within t^ den- 
nitlon of the candidate as In Section 79 
(bl and who on account of withdrawal ol 
candidature under Section 37. are not in- 
Icluded in the list of contesting candidates 
prepared under Section 33 of the Repr^ 
'sentatioa of the People Activate witi^ 
[the meaning ol that term. Su(* ca^- 
l^tes have necessarily to be made party- 
respondents if there are allegatioM 
against ^era ol any corrupt practice. It 
'is Immaterial whether it Is a single cor- 
rupt practice or many that are alleged In 
;the petition. They are in el^er case 
[necessary parties to the constitution ol 
[the petition. In other words in their 
absence the petition cannot be tried, but 
[as enjoined by Section 86 (1) bas to be 
[dismissed in limine. It is no doubt pro- 
'vided in Section 99 that in case any 
icharge of corrupt practice is made In the 
[petition, the High Court shall dve a find- 
ing at the time of the final disposal of 
[the petition whether the said corrupt 
[practice has been proved and shall also 
[specify the names of all persons, if any, 
'who have been proved at the trial to 
have been guilty of such corrupt prac- 
jtices and this it has to do only after 
[notice being given to the persons con- 
cerned to show cause why they should 
not be named and after giving them 
opportunity to meet the case against them 
as enjoined in clauses (a) and (b) to tho 
proviso to Section 99. The legislature 
has given special importance to corrupt 
practices committed by candidates and 
did not leavp it open to the discretion of 
the petitioner to join such candidates in 
the petition but made it obligatory under 
a EP^al provision on him to make them 
party-respondents to the petition Itself 
on pain of dismissal ol the petition eo 
that from the very iititial stage the at- 
tention of the Court may be centered 
■ra these allegations and the enquiry there- 
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Into may be made In the presence ol 
those persons. That Is the obvious inten- 
tion of the Parliament 

17, It follows, therefore, that PunnalaE 
Sastri. who was a candidate other than 
a contesting candidate as he had with- 
drawn his candidature was a necessary 
party to the petition as allegation of co> 
rapt practice was made against him Is 
the petition. His non-inclusion is there- 
fore fatal to the petition. 

18. This position In law is no longer In 
doubt and is well settled by authority, 
including the compelling authority ol 
the Supreme Court In Chatur BhuJ 
Chunnilal v. Election Tribunal. Kan- 
pur. AIR 1958 All 809 the Allahabad 
High Court after eichaustive discis- 
sion on the subject held that sub-clause 
(b) of Section 82 of the Act must be In- 
terpreted as covering cases where a can- 
didate Is alleged to have committed a cor- 
rupt practice at any time even though he 
may have ceased to participate In the con- 
test by withdrawing his candidature os 
may have been incapable of participat- 
ing in the election t^cause his nomina- 
tion was rejected but he claims to have 
been duly nominatedL The Bombay High 
Court in Baburao Tatyajl v. Madho Sil- 
hari AIR 1961 Bom 29 held to the same 
effe^ that a candidate who had with- 
drawn his candidature under Section 37 
after filing his nomination does not cease 
to be a candidate and therefore so far as 
See. 82 (b) is concerned must be made 
a party to the election if allega- 
tion of corrupt practice is made agal^ 
him. It further held that the context In 
Section 82 fb) does not require to cons- 
true the word candidate in any other 
sense than in Section 79 Cb). The game 
Is the view of the Punjab High Court as 
expressed In Abhe Singh v. Nihal Singh 
Ramjl Lab AIR 1964 Pun] 209. which has 
been affirmed in appeal by the Supreme 
Court in AIR 1965 SC 1243. It has 
been laid down by their Lordships 
following the derisions in Mobil 
Singh V. Bhanwarilab AIR 1964 SC 
1366, that a person who was duly 
nominated candidate though he withdrew 
his candidature within the time prescrib- 
ed by the rules must for the purpose ol 
Section 82 (b) still be r^arded as a can- 
didate. When an election petition contain- 
ed any imputation of corrupt practice 
against such a person. It cannot be 
regarded as properly constituted unless 
he was Impleaded as a respondent. U 
may be remembered that In that case 
only one of the several grounds set out 
by the petitioner to set aside the election 
related to the candidate who was not 
made a party respondent. Similar was 
the rircumstance of the case in Har Sarup 
V. Brij Bhushan, AIR 1964 All 340. This 
case went in appeal to the Supreme 
Court, AIR 1967 SC 836. Their LordshIpi 
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observed that if purity of election has to 
be maintained, which is the purpose of 
Section 123. a person who is a candidate 
as defined in Section 79 (b) will remain 
candidate even and if he withdraws till 
election is over and if he commits a cor- 
rupt practice whether before or after his 
withdrawal, he would be a necessary 
party under Section 82 (b). 

19. It is urmecessary for me to multi- 
ply citations. It is clear that Punnaiab 
Sastri, who had withdrawn from the con- 
test, y^as a candidate for the purposes of 
sub-section (b) of Section 82 and he was 
a necessary party to the petition. His 
non-inclusion must entail the penalty 
under Section 86(1) of the Representation 
of the People Act. 

20- Section 86(1) is express and ex- 
plicit and enjoins on the Court to dismiss 
any petition which does not comply with 
the provisions of Sections 81. 82 and 117. 
This provision being mandatory in nature 
has to be obeyed in fulL The Court has 
no power to condone or dispense with or 
Waive non-compliance. 

21- The petitioner, in order to remedy 
this defect has filed an application that 
he may be permitted to implead Punnaiah 
Sastri as a party-respondent even at this 
stage as his non-inclusion was based on a 
bona fide belief that he is not necessary 
party to the petitiorL 

22. It is urged that it is discretionary 
with the Court even in such circumstan- 
ces to permit the petitioner in exercise 
of its powers under Order 1, Rule 10, 
C. P. C., to add a party to the petition. It 
is difficult to subscribe to this conten- 
tion. It is not as though the provisions 
of the Civil Procedure Code are made 
applicable without any Qualifications. Sec- 
tion 87 of the Representation of the 
People Act makes the provisions of the 
Civil Procedure Code available so far as 
they are not inconsistent with the pro- 
visions of the Act. In fact. Section 87 
says that subject to provisions of this Act 
or any rules made thereunder, every 
election petition shall be tried as nearly 
as may be in accordance vith the proce- 
dure applicable under the Civil Procedure 
Code to the trial of the suits. The provi- 
sions of the Civil Procedure Code are 
thus naade subordinate to the provisions 
of the Act and can be followed only 
when there is no express provision' in 
the Act and only to the extent they 
mean no inconsistency with it I may 
refer in this behalf to the following ob- 
servations of the Supreme Court in 
Jagannath v. Jaswant Singh, AIR 1954 
SC 210; 

"The general rule is well settled that 
the statutory requirements of election 
law must be strictly observed and that 
an election contest is not an action at law 
or suit in enquiry but is a purely statu- 
tory proceeding unknown to the common 
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law and that the Court possesses no com- 
mon law power, 

"It is also well settled that it is a 
coimd pnnciple of natural justice that 
the success of a candidate who has won 
at an election should not be lightly in- 
terfered with and any petition, seeking 
such interference must strictly conform 
to the requirements of the law. None of 
these propositions however has any appli- 
cation if the spedal law itself confers 
authority on a Tribunal to proceed with 
a petition in accordance with certain 
procedure and when it does not state the 
consequences of non-compliance wiffi 
certain procedural requirements laid 
down by it. 

It is always to be borne in mind that 
though the election of a successful can- 
didate is not to be lightly interfered with, 
one of the essentials of that law is also 
to safeguard the purity of the election 
process and also to see that people do 
not get elected by flagrant breaches of 
that law or by corrupt practices. 

In cases_ where the election law does 
not prescribe the consequence or does 
not lay down penalty for non-compliance 
with certain procedural requirements of 
that law. the jurisdiction of the Tribunal 
entrusted with the trial of the case is 
not affected.” 

It is clear from the above that it is 
only when the special law does not pres- 
cribe the consequences of non-compliance 
with certain procedural requirements 
that the Court has power to exercise its 
discretion consistent with the principles 
of justice. If the consequences of non- 
compliance are provided in special law 
the ([lourt would not be justified in ig- 
noring the same or in permitting avoid- 
ance of the consequences by adopting 
procedure which would bring about such 
a result. In this view of the matter it 
is impossible to hold that the petition 
which ought to be dismissed under the 
mandatory provisions of Section 86 (1) 
can at all be kept alive and be proceeded 
with either by invoking the powers under 
Order 1 Rule 10, viz., by impleading the 
necessary party or by permitting the 
party to delete that portion of the allega- 
tions in the petition which necessitate the 
impleading of Punnaiah Sastri. This pro- 
position again is well settled by chain of 
authorities. In Kamraj Nadar v. Kunj 
Thevar. AIR 1958 SC 687 their Lord- 
ships while holding that if provisions 
of Section 82 which prescribe who 
shall be joined as respondents to the 
petition are not complied with, the Tri- 
bunal is bound to dismiss the petition 
observed that the defect of non-joinder 
of necessary parties cannot be cured by 
amendment inasmuch as the Election Tn- 
bunal has no power to grant such amend- 
ment. be it by way of withdrawal or 
abandonment of part of the claim or 
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ntherwise. The same principle has been 

rSterated In Srf 

Basavarai Ayyappa. AIR 1958 SC Bsa mq 
AIR 1965 SC 1243 and some oto 
Bions of the Supreme Co^. T^e 

SSSd that the observations contained 

therein must mean that the Co^ 
notvnthstandina the nrovisioM ol Se^ 
♦ion RR direct the necessary party to 
j;rtapliaded to exerdse ol its^ows 

obs^^ato^ oi ’tSS xirdsMps me not 


A.LE, 

not a party to the stiit nor a party inter- 

^A predecessor-in-Interest of a party to 
the former suit is not contemplated by 
S 11. Consequently such a predecessor- 
iii-lnterest of a party to the former smt 
will not be bound by any deasion m toe 
Jormer suit against the party. Cp81-82| 
ILR 6 Bom 703. Ret (Paras 7 St IQ) 
The expression 'same parties Is sell- 
explanatory. It means the same persona 
as in the former suit who were parties to 
that s^t. For the purpose of this section, 
a party Is a person who appears on the 
record at the time of the dedaon. In 
oa<tA his name is struck oS at any stage 

Id irrvm tnA 


Biiscepuuic wi. - — nhe#Tved ms name is siruu^ uu ai. 

tioner seeks to draw. It WM case ^ discharged from 

there that even U could suit or his name has been introduced by 

permit the after the fraud or without knowledge or he was » 


permit the joinder oi pames 


sun or lus name iias uccu 
fraud or without knowledge or he was » 
minor on record imrepresented by a 
guardian, he cannot be said to be a party 
to the litigation. A person merely In- 
terested in the litigation cannot be said 


wuuiu — — Vi ..... to remove leresveu m uie vmuiui 

Rule 10. ^ R (b) for unless to be a party to the suit Such a person 

the defect in Section 8 ( ) Is neither bound to make himself a party 

that dfiert is J^i^Unnlty which nor can he be bound by the result of the 

of limitation. Jhe ^ble Utlgatioa AIR 1920 Nag 184. ReL oa 


womd war^i would endura 

Judg^ from any ai^le the Jjg 

amentoent cannot be *^owed. On toe 

lyiectlon Petition must be dismissed in 

ibiepum *-cufc»wi» only uie yaiues uuu au i^cxswua «« 

luruna whom the right or interest may devolve. 

2t The olea of waiver raised by w a person b said to clairn under anotoer 
lElectlon Petitioner Invoking R. 13 of O. k%hea he derives hb title through 
1 Procedure Code, has to n^ssa- other by assignment or otherwise. The 

rilv ^Id to the mandatory provisions of right claimed by him must be attribute 
o« {11 which leaves no option to able to the party in the former suit and 
k.,* ♦„ the netitioa ftirthpr this light must have been ac- 


nor can ne oe uounu uy uie reauii u 
Utlgatioa AIR 1920 Nag 184. ReL 

(Paras 5 end 0) 
The underlying poUcy of toe section 
In ygifg the expression between parties 
under whom they or any of them claim' 
seems to be that a decision obtained In a 
properly constituted proceeding wiU bind 
not only the parties but all persona on 


Section bt) lu wmtu uTwT 

jthe Court but to disntiss the pehtioa 

24, I. therefore, allow Application Na 
150 of 1967. dballow Application No. 155 
of 1967. and disimss Elation Petition Na 
11 of 1967 In Umina The petitioner sb^ 
pay the costs of all the three respondents. 
wWch are fixed at Rs. 200/- to each. 


VGW/D.V.& 


Order accordingly. 
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Juiiuvarapu Kotamma, Appellant v. 
Pappala Simhachalam and others. Res- 
pondents. 

Second Appeal No. 391 of 196^ D/- 
25-1-1967, against decree of Sub, J« 
Eluni. in A. S. No. 341 of 1965. 

(A) CivU P. C. (1908), S. 11 — Bc 9 
Jadicata — Party to the suit — Meaning 
— Predeces sor in interest of a party b 

DK/KK/A376/67 


able to tne party m me lormer suit anu 
further thb right must have been ac- 
quired subsequent to the commencement 
of the said sifit As a privy or repre- 
sentative in Interest he would then be 
bound by toe decision reached against 
hb predecessor-in-interest, (Para 7J 
Explanation VI to S. 11 creates a fic- 
tion where the scope b limited by the 
clear language of the explanation. It 
purports to lav down that parties who 
are represented by the party In previous 
suit in respect of a public or private 
right claimed In common for such per- 
sons and others come within the said ex- 
pression. A predecessor-in-Interest caimot 
be deemed to be a person Interested with- 
in the meaning of Explanation VI also. 
AIR 1922 Pat 63 and AIR 1927 Mad 844 
and AIR 1949 Mad 379, ReL on. 

(Paras 9 Si 10) 

(B) CivU P. C. (1908), S. 11 — 
principles of res judicata — 
ty — General principles are wider tuM 
provisions of S. 11 and apply to cases 
coming within four comers of the 
tion — if, however, case falls withm 
terms of S. 11 conditions of the section 
must be strictly complied wittn Au* 
1962 SC 633, ReL on. 
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K. Ramachandra Rao, for Appellant; N. 
C. V. Ramanujjachari and C. Srinivasa- 
chari, for Respondents (Nos. 1, 3 and 4), 


KUMARAYYA, J.;— The short point 
that falls for determination in this second 
appeal is whether the suit of the plam- 
tiff is barred by the principle of res aum- 
cata on account of the decision in O. 5. 
152 of 1942 against the 5th defendant 
which has become final having 
affirmed by the Appellate Courts. _ Of 
course, there is another point raised, 
grounded, as it is either on what is alleg- 
ed to be want of cause of action iov the 
pl aintiff or extinction of her nght, u 
any, by reason of the sale deed m fawur 
of the 5th defendant. Based as the action 
of the plaintifi is on the theory md a^ 
sertion that her sale deed is a valid sme 
deed, it is neither proper nor possible for 
us' to pronounce on this question when 
It is obvious that if the question of 
judicata be .decided in favour pf the 
p laintiff, correct dedaon of the said 
tion can be based only on the facts tmt 
may be investigated and found by me 
Courts below. Of course if the que^on 
of res judicata is held against the plam- 
tifi the other question would not anse at 
aU fcr consideration. So then the_ omy 
point that we have, to decide now is the 
question of res judicata. 


2, The facts of the case are in a nar- 
row compass. The suit property, acres, 3.64 
cents in extent, is a zeroiti land situate 
in Thangellamudi Village ongmally b^ 
longing to Veburupaka Subbayya, the 
father of the plaintifi. The said Sub- 
bayya, according to the case 
tifi, has executed a wffl on 5-5-1941^ be- 
queathlng to her all bis property inclua- 


ing the suit property on condition that 
she should pay ofi all his debts and main- 
tain for life his wife SobhanadrL The 
plaintiff, as a result, became the owner m 
possession of all the properties on the death 
of her father. She however, conveyed 
the suit land to her husband, the 5th 
defendant, under a sale deed dated 14-7- 
1941 to meet the expenses of the obse- 
quies and pay off the debts of her father. 
Her husband, thereafter, continued in 
possession of the suit land. While so, 
defendants 1 to 3 sought to physically 
dispossess him on the basis of a sale deed 
registered on 19-1-1942 long after the 
death of Subbayya and when the 5th de- 
fendant got an order in his favour under 
Section 144, Cr. P. C. they brought 
against him O. S. No. 152 of 1942 on the 
file of the District Munsif’s Court, Eluru, 
That was an action for recovery of pos- 
session laid on the basis that their father 
Appanna got an agreement of sale from 
Subbayya on 18-5-1941 and a sale deed 
thereafter on 2-6-1941 in relation to the 
suit property. The latter document was 
executed not only by Subbayya but also 
by Ghantayya alleged to be his adopted 
son. 


Subbayya died the very next day be- 
fore the sale deed could be registered. A 
few days later, Appanna also died on 
17-6-1941. Defendants 1 to 3 therefore 
presented the sale deed for registration 
before the Registrar, Whereas Ghantayya 
admitted the execution of the document, 
Sobhandri, the widow of Subbayya, de- 
nied the sale deed. Eventually the docu- 
ment was registered on 19-1-1942. There- 
after as the defendant No. 5 obtained 
orders in bis favour under Section 144 
Cr. P. C. defendants 1 to 3 fiOled the said 
suit. To that suit defendant No. 5 was 
the sole defendant. Defendant No. 5 dis- 
puted the truth and validity of the sale 
deed alleged to have been executed by 
Subbayya and Ghantayya. He denied 
also that it was supported by considera- 
tion. He further denied that Ghantayya 
was the adopted son of Subbayya. He 
pleaded that during his life-time, Sub- 
bayya had executed a will in pursuance 
whereof his wife became the owner of 
the suit property. Later she executed, 
for valuable consideration, a sale deed in 
bis favour as a result of which he came 
in lawM possession of the suit land. In 
this state of pleadings, the District Mim- 
df, after inquiry, came to the conclu- 
sion that the sale deed was true and 
valid and supported by consideration and 
binding on the defendant, that Ghai^yya 
was the legally adopted son of Subba^a 
and that the will alleged was not taie. 
As a result he decreed the sxut. These 
findings were affirmed ^ in app^ 
finally in second appeal m S. iL ^514 
of 1946 decided on Iffih August, 19^. B 
is sig^cant to note that soon after O. fa. 
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to be the “ Vol WT to rea iudieata against the plambH!" 

brought a suit u. d. . . 


grS£tn;crCoik“H^ hef ^baS 

nTs ?or VSssto of another 

tiiSi 

W^mmm 

1“'s 7S?60 eT that was b'^ybly 
A. b. <o/»u- . result the dea* 

wthdra'^ S^Ko^O of 1947 became finat 


The aggrieved plaintiff went In appeal. 
The appellate court agreed with the trial 
court on the question of apphcabiUtv oI 
the principle of res iudieata. 
less it remanded the case to the Tiw 
Court having observed that the pmnUn 
may still unplead Ghantayva in relation 
to the alternative relief claimed by her 
and that if it be found that the entire 
sale consideration was paid to Ghanlayy^ 
the plaintiff, subject to the law of Imu- 
tation. was enUtled to recover the said 
amount from him. Against the order ol 
remand the plaintiff came in appeal to 
this Court. As no stay orders were o^ 
tained therein, the Trial Court proceed- 
ed with the trial. Once again the siut 
was dismissed. Aggrieved by that decree 
and judgment, the plaintiff went in ap- 
peal but with little success. Sometime 


nlaintiff thereupon gave nonce lo little . — ...... 

dants 1 to 3 demandi^ nrLsSt thereafter judgment was rendered by 

Sd aiid Uierealler brouchl pre^nt ^„lerTC<S bv the 

S tapleadine also Jl?,-! plaintin referred lo above. All the firrd- 

M the aUenee In J5?” decree “>« “• **’' Abpellate Court were set 

dln£ 1 to 3. She prav^ that a de^ aside and the Appellate Court was dirert- 
lor possession of the suit property rnay ^ decide the case on ell the polntsto- 
£ granted in her lavo^ by eie=hht ai„dlng the issue ol res iudieata. Th^ 

Kfendant 1 to 4 In order » oU the proceedings alter remand In the 

to oerform the wnn-antt of Utle ana Appellate Courts were render- 

Macelu! enjoyment ol the sml property ^ i„enectlve by reason of thU order, 
ydilch was necessary as wartaiitrt M onginal appeal was thereafter taken 

her sale deed in favour of the 5th deien ^ parties request^ the 

dant and that an account be taken of the ytppapate Court that the material that 
?JTwh°ch*i^“ih{S £f ‘’rough,. on record after romand may 

hln? bKk'mto Sroajjhia “,&■ sate 
MTa-^"u'r of rfe'r e.^ 

!n her favour for the unpaid purehase 
mouly iSJ on the sale deed wlh a charge 
Si the suit property for 

a Defendants 1 to 4 resisted the suit 
on the basis that the will by Sublrav^ 

^as not true, that after the sale by Su^ 
bawa in favour of their father, there ^ 
no interest left in the property 
Sith *e deceased which could Pass oH to 
Se plaintiff, that at any rate the pl^- 
uk was bound by the de«ee and judg- 
ment In O. S. No. 152 of 1942 and that 
they themselves are not 
^cision in O. S. No 40 of 1947 to w^<* 
thev were not parties that the plaintiff Is 
rwt entitled in the alternative to any 
^le amount as nothing was due from 
SendanU 1 to 3. the entire sum having 
been paid to Ghantayva. 

4 The Trial Court, after framing the 
Issues in the case, took up i^ue No 2 
as the preliminary issue and hol^g It 
against the plaintiff dismiss^ the suit. 

The said issue No. 2 reads thus 


dant and tnat an at-wu*.*-- . .. Appellate U3un uiai me maienai uu»v 

Income of the suit Prow^v from^n^ brought on record after remand may 

1946. which was the date of mspo»e^ ^ as additional evl- 

of defendant 5 until the date of ^iting The Apoellale Court considered 

sne also. afresh the question of res judicata and 

also the merits of the alternative relief 
of recovering the purchase money from 
defendants 1 to 3 and found both the 
questions against the plaintiff and In 
favour of defendants 1 to 4. As a result, 
the plaintiff came once again to this 
Court. The questions Involved being of 
some importance, not covered by any 
direct decision, the case is before us on 
reference. 

5. As we have stated at the very out- 
set the only question that can be properly 
decided in this appeal, having regard to 
the state of the record is the question of 
res judicata. We are concerned not so 
much Vrith the general principles of this 
doctrine as with the specific provisions of 
Section 11. C. P. C. which governs the 
case Learned Counsel. Mr. K. Rama-i 
chandrarao. has rightly argued that] 
though the general principles of rM, 
judicata based, as they are on the «voww, 
poliev of law that no one should b*' 
vexed twice over in respect of the 
matter and that there should be finality 
to the decisions of Courts and 
sequent end to litigation, are widen 
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than the provisions in that behalf con- 
tained in S. 11 C. P. C. and are applicable 
to cases which do not come within the 
four comers of the said section. It is well 
settled that where a case does fall with- 
in the terms of Section 11 C. P. C.. the 
conditions laid down therein must be 
strictly complied.with. If the conditions 
prescribed therein under whic±i the de- 
cision in a suit can be res judicata are 
not satisfied it is not permissible to resort 
to general prindples of res judicata. This 
argument gains suffidenl strength also 
by reason of the compelling authority of 
the Supreme Court in JanaMrama Iyer 
V. Nilakanta Iyer, AIR 1962 SC 633 at p. 
641. There Gajendragadkar, J., (as he 
then was) speaking for the Court observ- 
ed thus: — 

“Where Section 11 is thus inapplicable 
St would not be permissible to rely upon 
the general doctrine of res judicata. We 
are dealing with a suit and the only 
ground on which res judicata can be 
urged against such a suit can be the 
provisions of Section 11 and no other. 
In our opinion therefore there is no 
substance in the groxmd that the present 

suit is barred by res judicata ” 

Thus the question raised has to be de- 
rided strictly on the provision of Section 
11, C. P. C. and no other. The said sec- 
tion so far as is material for oiur purpose, 
reads thus: — 

"11. No Court shall try any smt or 
issue in which the matter directly and 
substantially in issue has been directly 
and substantially in issue in a former 
suit between the same parties, or be- 
tween parties rmder whom they or any of 
them daim litigating under the same 
title, in a Court competent^ to such 
subsequent suit or the suit in wMch such 
Issue has been subsequently r^ed and 
has been heard and finally derided by 
such Cotirt, 

Explanation I 

Explanation 11 

Explanation HI 

Explanation IV 

Explanation V 

Explanation VI. Where persons litigate 
bona fide in respect of a public right or oi 
a private right claimed in common _ for 
themselves and others, all persons inte- 
rested in such right shall, for the pm- 
pose of this section, be deemed to claim 
under the persons so litigating.” 

The contention is that the present case 
governed though as it is by Section ill 
does not satis^ the conditions of Sec- 
tion 11 as the plaintiff in the present suit 
was neither a party to the former suit 
nor can she be held to be_a person 
claiming under any of the parties to that 
suit. The section refers to "the same 
parties” or "parties under whom they or 
any of them claim”. The expresrion 


same parties is self-explanatory If 
means the same persons as in the foiroer 
suit who were parties to that suit For 
purposes of Section 11, C. P. C. it may, 
be borne in mind that a party is a person 
Whose name appears on the record at 
the time of the decision. In case his 
name is struck off at any stage of the suit 
or he is discharged from the suit or his 
name was introduced by fraud or with- 
out knowledge or he was a minor on 
record unrepresented by a guardian he 
cannot be srid to be a party to the liti- 
gation. Similar is the case with the per- 
son who applied in vain to be brought 
on record. There may be other cases be- 
sides. It is difllcult to give an exhaus- 
tive to ol the same. It is sufficient to 
bear in mind that the person must be in 
fact a party to the former litigation at 
the time of the decision of the case. 

6. Judged thus, it cannot be postulat- 
ed that the plaintiff was a party to 
former suit. Indeed she was in no way 
a party to the suit. She was not sought 
to be brought on record even though de- 
fendant 5 set up her title for the period 
before he himself acquired right by vir- 
tue of the sale deed executed by her. 
After she had sold her right she may 
not concern herself with any dispute in 
relation to that land imtil it becomes 
necessary for her to do so which could 
happen only in the event of success of 
the plaintiffs in that case when she may 
be called upon by the 5th defendant to 
discharge her obligation under the sale 
deed. By reason of such interest or con- 
ditional obligation, she cannot be deem- 
ed to be a party to the former suit. Nor 
was it incumbent on her to make herself 
a party to the said suit. If the plaintiffs 
wanted to bind her they could make her 
party as soon as they came to know of 
her in the same manner as the plaintiff 
in this Slut, notwithstanding their trans- 
fer of right in favour of defendant 4 who 
is in possession, has made them parties 
to the litigation. As held in Narhar V. 
Narain, AIR 1920 Nag 184 at p. 186 the 
person merely interested in litigation 
cannot be said to be a party to the smt. 
Such a person is neither bound to make 
himself a party; nor can he be bound by 
the result of the litigation. It must be 
noted that the provision refers to the 
same parties and does not introduce any 
fiction in that behalf. It follows that the 
plaintiff who was not eo nomine a party 
cannot come within the description of 
party to the former suit. So the dilute 
between defendants 1 to 3 and pl ain ti ff 
cannot be said to be a dispute between] 
the same parties within the meaning oi 
Section 11, C. P. C. 

7. Then the next question fs whet hCT 
she is a person daiming under a party 
to the former suit The expression used 
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I to Section 11 Is between parties under 
whom they or any of them c l ai m . The 
■underlyins policy seems to be that a 
decision obtained in a properly constitut- 
ed proceeding will bind not only the par- 
ties but all persons on whom the right or 
interest may devolve. A person is 
to claim under another when he derives 
his title through that other by assign- 
ment or otherwise. The right clrimed by 
him must be attributable to the party in 
the former suit and further this right 
cavisi have been acquired subsequent to 
the commencement of the said suit As 
a privy or representative In interest he 
would then be bound by the dedrion 
readied against his predecessor in interest. 
It is unnecessary to detail here the va- 
rious aspects of this question. Suffice ft 
to say that plaintiS is not dalming any 
right under the 5th defendant. In fact 
she acquired no right from him which 
'phfi may set up In the case. On. the other 
band it was she who had conferred on 
him right to the property by executing 
a sale deed. If at all it la defendant 6 
who can be said to posdbly claim under 
the plaintiff but not vice versa. Section 
II does not contemplate a case of a per- 
son who is a predecessor-in-lnterest of a 
party to the former suit The expression 
*under whom’ ia Inconsistent with any 
such theory. If she set up any claim to 
this case it Is in her own right and sot 
at any rate under defendant 5 who was 
a party to the former suit. 

8. It is. however, argued that the 
scope of that expression used to Section 
11 has been enlarged by the deeming 
provision in Explanation VI to that sec- 
tion. It is true certain persons who 
would not otherwise have come under 
that expression used to substantive pro- 
vision have been by reason of fiction in- 
troduced in Explanation VI included to 
that expression. Even so, the scope of 
fiction is limited by the clear language 
of the explanation. It purports to lay 
down that parties who were represented 
by a party in previous suit in respect of 
a public or private right claimed to com- 
mon for such persons and others come 
within the said expression. The expla- 
nation categorically says that where per- 
sons litigate bona fide In respect of a 
public right or of a private right claim- 
ed in common for themselves and others, 
all persons interested in such right shall 
be deemed to claim under persons so li- 
tigating. The explanation thus takes to 
cases of persons interested where litiga- 
tion was in a representative capacity. H 
^ not however confined to cases contem- 
plated by Order 1. Rule 8, C. P. C. or 
Section 91 C. P. C. The language of the 

I explanation may cover a much wider field 
the only condition being that It should 
satisfy essential requisites prorided 
therein. Not only that litigation murt be 


bona fide but also it shoifid relate to a 
public or a private right to common and 
that should be claimed for themselves 
and others. It means there should not 
only be a commtmity of Interest but also 
the litigation should In fact be in a re- 
presentative capacity. 

There can be little doubt that what 
defendant 5 had claimed to the former 
suit was a private right which vested 
exclusively to him by reason of the sale 
deed. He did not olaim any right In 
common with the plaintiff. Indeed nei- 
ther under the sale deed nor even under 
the will, which was source of right of the 
plaintiffs, could he elalm a right to com- 
mon with the plaintiff. The will execut- 
ed by Subbayya did not give any right 
to him. It was essentially and wholly fa 
favour of the plaintiff and the sale deed 
executed by the plaintiff was exclusively 
to favour of the 5th defendant. If he 
was claiming any right to the property 
It vms exclusively for MmseTf. He was 
claiming no right or Interest to common 
with himself and the plaintiff to the pro- 
perty. Community of interest they did 
have none In relation to the property at 
any relevant period. All that he did say 
while setting up the will or disputing the 
adoption of Ghanlayya or the sale deed 
to favour of the plaintiffs thereto was 
that the plaintiff herein was the owner 
of (he suit land prior to the s^e deed 
to his favour and thereafter he Is the 
c^er to possession. Where a right is 
thus claimed exclusively for himself and 
not in common with the plaintiff and there 
could be no right acquired or maintained 
to common the case cannot fall within 
the explanation. The pleas taken by the 
8th defendant in the litigation cannot be 
on the basis of a representative character 
but only fa an individual character. It 
to however, argued since all the rights 
that the plaintiff had became vested in 
him by reason of the sale to favour of 
defendant 5 with the result that defen- 
dants 1 to 3 could effectively sue defen- 
dant 5 alone to their suit brought for 
recovery of possession, it should be as- 
sumed that defendant 5 sufficiently re- 
presented the interest of the plaintiff and 
the plaintiff should therefore be held to 
be bound by the decision In that case. 

Learned Counsel contends that defen- 
dant 5 had thus enjoyed the privity of 
e^te and hence could bind the plaintiff. 
Reliance is placed on Ahmedbhoy Hubi- 
bboy V. VuUeebhoy Cassumbhoy, (18S1-82) 
ILR 6 Bom 703 at p. 709. That case Is 
of little assistance to the respondents. 
On the other hand It goes against them. 
There Latham. J., at page 709 divided 
the persons other than parties to a suit 
to which a decree or judgment has been 
obtained Into 3 classes with reference to 
their position as affected by the judg- 
ment The first category Is of p^sons 
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(a) o£ the Preventive Detention i^t. ibe 
aforesaid two cases had again to be consi- 
dered in another decision of the Supreme 
Court in the case of Smt. Godavari Sha^ 
rao V. State of Maharashtra, AIR 1964 SG 
1128, on 29-1-1964 and Gajendraga^ar J., 
as he then was, was a party to this dec^ion 
as his lordship was in the two etnher dec^ 
sions. In Godavari’s case, AIR 1964 pG 
1128, Wanchoo J., as he then was, spea^g 
for the Court, while refermg to tte ator^ 
said two decisions (Rameshwar Shaw ^d 
Makhan Singh Tarsikka’s cases 1964 

SC 334 andAlR 1964 SC 1120, respec- 
tively) observed as follows : — 

"Those rivo cases” (refemng to Ram^h- 
war Shaw and Makhm ^ingh Tm^as 
cases, AIR 1964 SC 334 and AIR 1964 SC 
1120, respectively), ' were concerned vnto 
the service of an order of detention ^ , 
the Preventive Detention Act or under 
Rules’ on a person who was in m one ot 
two circumstances, namely -—(1) 
was in jail as an undertaal p 
and the period for which , 

in jail was indeterminate, or (2) 
he was in jail as a convicted 
the period of his sentence has sbU to 
for some length of tirne. Iti uncjer 

the service of the order of j fu- 

the Preventive Detention Act or , 

Rules in jail would not be legal , , ^ 

the necessary ingredients i j oV,. 

authority had to be salisBed Jie ^ 

sent, namely, that it was necessa^ to det^ 
the person concerned v „„ not 

be postulated of ^^a person w 
already in prison.” 

Observing as above, their ^rdships 

the order of detention m the 

petitioners in that case were detoed undm 

me Preventive Detention by when 

of the Commissioner of 

sent to the State Government fo'L j 

the latter revoked the saine 

orders of detention under the D 

India Rules, and the order of tie 

emment was served on tne y ^ 

while they were already rlptention 

SaS'-caS”' IlEwS SC 1128, 
follows: — 

‘Tn these circumstances the 

our opinion an empty form^fy revoca- 

appelfants to go out of jail on the revoc^^ 

tion of the order of ^°'^^ted November 
serve them with the cnder cm ^ „ 

10, 1962, as soon as they were out ot )an 

Even so, Mr. M^zun^ar, t^ 
sel for the State, submits ^ Q^pj 

of the Supreme Court m th 1967 SC 

Ram V. Smte of Rajasthai^ ^ 19^/ 
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241, is an authority for the proposition that 
the order of detention can be served on an 
undertrial prisoner and the same cannot be 
held to be invalid on that mound. He 
draws our attention to the following pass- 
age in para 8 at p. 242: — 

"Since he was already in jail custody, the 
argument proceeds, how could the 

District Magistrate be reasonably satis- 
fied that his detention in jail was 
necessary for preventing him from 

acting in a maimer prejudicial to pub- 
lic safety, etc? Reliance was strongly 
placed by the learned counsel on certain 
observations in Makhan Singh’s case, AIR 
1964 SC 1120, in support of his conten- 
tion that if a person is already in jai^ the 
service of an order of detention on him is 
bad. As we read that decision as well as 
the one in Rameshwar Shaw’s case, AIR 
1964 SC 334, the validity of an order of 
detention does not necessarily depend upon 
whether the order was served on him when 
he was or was not in jail custody. AH the 
surrounding circumstances have got to bo 
borne in mind for deciding whether or not 
the order is valid.’’ r, „ 

Their Lordships of the Supreme^ Ccmrt havo 
consistendy held in the afor^aid ^cisions 
(Rameshwar Shaw, Msjim Sm^ 
and Godavari s cases, AIR 1964 SC oo4, 
AIR 1964 SC 1120 and AIR 1964 SC 1128 
respectively) that the service of an order Jt 
detention while a person is lodged m jail 
as an undertrial prisoner or as a convict tor 
some length of lime, makes the order in- 
valid in the eye of law. In Gopi Rams 
^e AIR 1967^ SC 241, their Lordships_^ve 
not ’decided anything to the cont^. They 
have only held that the vahdity of tie order 
of detention does not necessarily depend 
upon whether the order was served on to 
when he was or was not in 
This observation of then Lordships wul 
have to be understood in the context me case 
under their consideration. In Gopi Ram s 
case, AIR 1967 SG 241, <he order of deten- 
tion was originally passed ^® 
Magistrate, Ganganagm, on 5-4-1963 and 
the same could not be served as the ma^o 
was absconding. He was amested on 1-11 
1964 for offences under Sections 307/395, 
Indian Penal Code and w^ reWd on b^ 
The detention order dat^ 5-4-1963 was 
served on him on 4-11-1964. _ 

The original order of detenfaon w^ ex- 
celled by the Government on 18-1-1965 b^ 
Muse of some defect xd he' w^ 
nn 21-1-1965. A fresh order of detention 
bad hex passed by the Distixt Ma^trate, 
Gangxagi on 19-1-1965. Jhe order of 
cancellafa'on was served on to on 21-160 
and be was released in pursuxee 
^.mediately thereafter, 
offences under Sechons 30^395, 
under a warrant isxed by th®.®®^„ 

on° 19-L6f (toja- 
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served on him In jail on 23-1-1965 wh3e 
ha was in detention in pursuance of tha 
warrant bsued by the Sun-Divisiona! Ma^s* 
trate, Karampur. In the circumstances of 
this case, their Lordships observed as 
follows:— 

“In these circumstances the order dated 
January. 19, 1985. cannot but be regarded 
as being b^^ upon the satisfaction of the 
District Magistrate regarding the necessity 
of the detention of the petitioner arrived at 
before the petitioner was detained in jail 
as an u^er^ial prisoner." 

And their Lordships refused to set aside the 
detention order in this case merely becausa 
the detention order vras served while be 
was in jail custody. It may be noticed here 
that in Gopi Rams case. AlR 1967 SC 241. 
the District Magistrate. Ganganagar. pasSOT 
the impugned oroer of detention while 
another officer. namely. Sub-Divisional 
Magistrate. Karampur, had issued the war* 
rant of arrest which also introduces a dis- 
tinguishing feature in this case. Coming to 
the Assam cases. AIR 1951 Assam 43 and 
AIR 1952 Assam 175, in Labaram‘s 
AIR 1051 Assam 43, he was an undertrial 
prisoner in connection with a non- bailable 
police case and there was no prospect of 
nis release either on bail or otnerwise. la 
Haridas* case. AIR 1952 Assam 175, he 
was also in detenUon in connection with a 
criminal case and awaidog tnal. It was 
not established that there was any prospect 
of his release from detention In that case. 
From the aforesaid discussion it may be 
safely concluded that as an abstract p r op<y 

I sltion of law, it cannot be said that all 
orders of detentloa served on a person while 
in jail custody are for that reason alone In- 
valid. 

The facts and circumstances of each case 
will have to be judged. It is, however, 
absolutely clear that if the person is lodged 
in fail in connectioa with a non-bailablo 
case or when be Is nodergoins a sentence 
for some length of time, the older of deten- 
tion cannot be served on him while in such 
detenbon. Althou^ an order can be pass- 
ed while the person u in detention provided 
the other conditions under Section 3 (I) (a) 
of the Prevenb've Detention Act are sat^- 
fied. such an order cannot be served on the 
person while in detention. The posib'on 
mil not be the same If the pebtioner 
is arrested not in connection with any parti- 
cular offences but with a view to oetaio 
him under the Preventive Detenb'on Act. 
[Then the order passed under the Prevendvo 
.Detention Act fulfilling the other conditions 
jlaid down under the law ran be served 
on him even while he is in detention. 
lEvery case. will have, therefore, to bo 
[judged on-lts own facts and circumstances. 
(The danger of "double detention" must bo 
[in esse and not In posse; it must be a real 
.danger and that is the test which must be 
japplied in determining the validity of an 
(oroer of detenb'on, when served in Jail cns- 
tody. 
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■ It Is sufficient to state as will be shown 
bdow that this danger is absent in the In- 
stant case, while their Lordships of the 
Supreme Court found that to be present in 
the cases of Rameshwar Shaw. AIR 1964 
SC 334 and .Makhan Singh, AIR 1964 SC 
1120. but not in the cases of CodavarL 
AIR 1964 SC 1128 and Copt Ram, AIR 
1967 SC 241, as already discussed here- 
in above. Having laid down the law 
as arave, we have to consider whe- 
ther in the case of this petidoner It 
can be said that he fulfils the test laid 
down for bolding that the order of deten- 
tion served on him while he was in jail Is 
invalid. The petitioner's own case Is that, 
^t for the detention order, he would have 
been released on bail in all the cases 
lunu^t against him as bail bonds 
alrcadv b«n accepted by the Magistrate. 
He also claims that he tvas already dis- 
charoed in the other police case. If that 
b the position, the service of the order of 
detention on the petitioner while he was in 
M custody cannot be said to be invalid on 
that score. As their Lordships of the 
Supreme Court observed "it woulcf be, in our 
opinion, an empty fonnalify" to allow him 
to set out of the jail and then take him 
back behind the bars after service of the 
detente order. The contention of tha 
learned counsel, therefore, cannot be ae- 
cepted. 

5. It appears, the State Government 
constituted an Advisory Board under the 
ftevrotive Detention Act by notificatloo 
dated 30lh May, 1961. That Board was 
constituted by Hon^la Mr. Justice S. K. 
Dutta, as he then was, as Chairman with 
two other members. WhUe the said Board 
was functioning, a second Board was consti- 
tuted by the Slate Covenunent by notifica- 
tion dated 15th Febn^ 1968. with Mr. 

Malhur as Chaiimao with two other 
members. The material portion of this notl- 
15th February 1988 may be 

"GOVERNMENT OP ASSAM 
Ordera by the Governor 
PoLhcal *A’ Department 
Notification. 

The 15th February 1968. 

No. PLA. 18/68/31.— In exercise of the 
l^eis conferred by sub-section (1) of See- 
me Preventive Detention Act,. 
1950 (Act 4 of 1950), the Governor ot 
« sam 13 pleased to constihite a second 
Advisory Board with the following gentle- 
men as Members vrilh immediate e^ct to 
iwew the cases of persons detained yn der 
the Preventive Detention Act:— 

L Shrl K. P. Mathur. \^gilance Commit 
sioner, Assam. Shillong. 

2. Shri N. K. Chaudhury, Presiding Offi- 
cer, Labour Tribunal, Cauhati. 

8. Shri Hambhadra Medhi (Retired DI»- 
Irict Judge), Member, Foreigner* 
Tribunal, Nowgong. 
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T^a Governor is also pleased to appoint 
Shri K. P. Mathur to be the Chairmaa of 
tile Board. 


There is then the tiiird notification of the 
State Government dated 1st May, 1968, 
whereby the two earlier Boards were dis- 
solved. and a new Board was reconstituted 
with Mr. K. P. Mathur as Chairman. The 
material portion of the notification may be 
read: — 

“GOVERNMENT OF ASSAM 
Orders by the Governor 
Polidcsal Department 
Notification. 

The 1st May, 1988. 

No. PLA. 18/68. — ^The Governor of 
'Assam is pleased to dissolve the two Advi- 
sory Boards constituted under Notification 
No. C. 526/57/75, dated 30th May, 1961, 
and No. PLA. 18/68/31, dated 15th Febru- 
ary 1968, and in exercise of the powers con- 
ferred by sub-section (1) of Section 8 of 
the Preventive Detention Act, 1950 (Act 4 
of 1950), the Governor of Assam is further 
pleased to reconstitute the Advisory Board 
with the foUowine gentlemen as Members, 
with immediate effect, to review the cases 
of persons detained under the Preventive 
Detention Act: — 

1. Shri K. P. Mathur, Vidlance Com- 

missioner, Assam, Shillong. 

2. Shri A, S. Khongphai. Advocate. 

8. Shri S. R. Khaund, Advocate, Assam 

High Ckiurt, GauhatL 

The Governor is also pleased to appoint 
Shri K. P. Mathur to be the Chair m a n of 
the reconstituted Advisorj^ Board. 

The learned counsel submits that when the 
orfer of detention was served on the peti- 
tioner on 3rd March, 1968, the only Board 
that was in existence was the Board consti- 
tuted under the Government notification 
dated 15th February 1968. On 2nd April 
1968 when the case was placed by ^e State 
Government before the Board, _this Board 
was functioning. The petitioners c^e was 
considered by a different Board which was 
reconstituted under the Government notifi- 
cation dated 1st May, 1968, and, as such. 
It cannot be said that the Government h^ 
referred the matter to this Board within 
thir ty days from the date of detention as 
required under Section 9 of the Act. 

5-A. Section 8(1) of the Act is as 
follows: — 

“8. Constitution of Advisory Boards.—- 

(1) The Central Government and each 
State Government shall, whenever nec^- 
sary, constitute one or more Advisory Boards 
for the purposes of this Act. 

(2) Every such Board shall consist of 
three persons who are, or have been, or are 
qualified to be appointed as. Judges of a 
High Court, and such persons shall be a^ 
ointed by the Central Government or the 
tate Government, as the case may be. 


(3) The appropriate Government shall ap- 
point one or the members of the Advisory 
Board who is or has been a Judge of a 
High Court to be its Chairman, and in the 
case of a Union Territory, the appointment 
to the Advisory Board, of any person who 
is a Judge of the High Court of a State 
shall be with the previous approval of the 
State Government concerned; 

Provided that nothing in this sub-section 
shall affect the power of any Advisory 
Board constituted before the commence- 
ment of the Preventive Detention (Second 
Amendment) Act, 1952, to dispose of any 
reference under Section 9 pending before 
it at such commencement” 

Section 9 also may be read: 

“9. Reference to Advisory Boards. — In 
every case where a detention order has 
been made under this Act, the appropriate 
Government shall, within thirty days from 
the date of detention under the orden place 
before the Advisory Board constituted by it 
under Section 8 the grounds on which tiie 
order has been made and the representation, 
if any, made by the person affected by tire 
order, and in case where the order has been 
made W an officer, also the report by 
such officer under sub-section (3) of Sec- 
tion 3”. 

The Board that has heard the petitioner’s 
case on 8th May, 1968 is the reconstituted 
Board and is a successor to the Board that 
was constituted in the Government notifi- 
cation dated 15th Februajy, 1968. Under 
the General Clauses Act, Section 18 pro- 
vides that in any Central Act Or Reflation 
made after the commencement of the Act, 
it shall be sufficient, for the purpose of 
Indicating the relation of a law to the suc- 
cessor or any functionaries or of corpora- 
tions having perpetual succession, to express 
its relation to the functionaries or corpora- 
tions. Section 17 of tire said Act also re- 
fers to substitution of functionaries. Be- 
sides, "under Section 21 of the same Act, 
where, by any Central Act or Regulation, 
a power to issue any notification, order, 
scheme, rule, form, or by-laws is conferred, 
then that power includes a power, exer- 
cisable in the like manner and subject to 
the like sanction and conditions, if any, to 
add to, amend, vary or rescind any notifi- 
cations, orders, rules or by-laws so issued. 
From all these provisions, it is clear that 
there can be.no valid objection to the pre- 
sent Board considering the case of the peti- 
tioner which was pending before the earlier 
Board. The objection of the learned coun- 
sel in that behalf is overruled. 

6. Thirdly, it is contended that the order 
of confirmation by the State Government 
was beyond three months of the date of 
detention. According to the petitioner, the 
order of confirmation was passed by the 
Government on 28-6-1968 which was clearly 
beyond three months of the date of deten- 
tion. According to Mr. Marainidar the 
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order was actually passed by the Govern- 
ment on 22-5-68 when the Chief Minister 
approved of the release order against 
seven persons out of a good number includ- 
ing the petitioner. Since the Chief Minis- 
ter has agreed to the note put up by the 
Chief Secretary for releasing only seven 
persons out of a large number of detenus 
whose detention orders have been held 
to be on sufficient grounds by the Ad- 
visory Board, he submits that by a pro- 
cess of elimbiation it can be definitely 
inferred that the Government in the 
same breato must be deemed to have con- 
firmed the orders of detention in the 
cases of those whose names do not appear 
in the list of the release order. Section 
11 of the Act may be read: 

”11. Action upon the report of Advi- 
sory Board. 

(1) In any case where the Advisory 
Board has reported that there Is In its 
opinion suffldent cause for the detention 
of a person, the appropriate Government 
may confirm the detention order and 
continue the detention of the person con- 
cerned for such period as it thinks fit 

(2) In any case where the Advisory 
Board has reported that there is in Its 
opinion no sufficient cause for the deten- 
tion of the person concerned, the appro- 
priate Government shall revoke the de- 
tention order and cause the person to be 
released forthwith.” 

The scheme of the Preventive Detention 
Act is that an order of detention can be 
passed when valid grounds exist to 
satisfy the detaining authority to pass 
such order in conformity with the con- 
ditions laid down under the law and if 
the order is passed by an officer the same 
has to be approved by the Government 
within twelve days of the order. In 
other words, the order of the District 
Magistrate, which is order In the 
instant case, will automatically lapse on 
the expiry of tw^ve days unless Govern- 
ment approves of the order under Sec- 
tion 3 (3). Under Section 7, the grounds 
have to be communicated to the detenu 
not later than five days from the date of 
detention and he may subndt his repre- 
sentation to the Government against the 
order, if he so desires. Under Section 9. 
the Government has to refer the case of 
the detenu to the Advisory Board with- 
in thirty days from the date of detention 
and place before the Board the grounds 
on which the order has been made and 
the representation. If any, made by the 
person and In case the order had been 
made by an officer, his report imder sub- 
section (3) of Section 3. 

The Advisory Board has to submit his 
report to the Government within ten 
weeks from the date of detention under 
Section lO.- It Is o:jy on receipt of this 
report that Government is required to 
consider tmder Section 11 what further 
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orders it will pass imder the said section. 
While' Section 11 (2) gives no option to 
the Government to pass any order other 
than releasing the detenu on the report 
of the Board holding that there Is no 
sufficient ground for his detention, under 
Section 11 (1) it is open to the Govern- 
ment to release the detenu even though 
the Advisory Board has held that the 
order of detention is passed on suffident 
groimds. The words used in Section II 
(1) are “the appropriate Government 
may confirm the detention order and con- 
tinue the detention of the person con- 
cerned” whereas the words used In Sec- 
tion 11 (21 are “the appropriate Govern- 
ment shall revoke the detention orderi'. 
The word 'may* in Section II (1) goes to 
show that it leaves the Government vdth 
an option to consider the case of the dete- 
nu even at that stage whether It 
confirm the order and continue the de- 
tention or pass any other order. No op- 
tion is left to Government in th^ case 
under Section 11 (2). 

That being the position. It Is absolute- 
ly necessary that on receipt of the Ad- 
visory Board’s report, the Government 
considers the case of the detenu and 
makes an order confirming the order of 
detention. We have considered the sub- 
mission of Mr. Mazumdar in all its as- 
pects but are unable to accept the sub- 
mission that there was any order of con- 
firmation in this case earlier than 28-S- 
68. That being the position, the older 
detaining the person is beyond three 
months which was the limit lor the order 
of the District Magistrate which must be 
deemed to have spent its force on the ex- 
piry of three months in absence of confir- 
mation of the Government within that pe- 
riod. The scheme of the Act shows that 
Government with all the time limits 
down at various stages is left with only 
about a fortnight after the receipt of the 
Advisory Board's report within ten weeks 
from the detention order, to consider the 
matter. AH these time limits laid down 
with care are with a view to protect tiie 
liberty of a dtlzen who Is kept under 
detention without a trial. The preventive 
detention is a very serious thing and the 
provisions of law in that behalf 
must be strictly construed, and the 
safegiwrds which are provided under the 
Jaw should be liberally interpreted. Mr. 
Mazumdar, however, contends that even 
though the order of confirmation by the 
Government is held as being passed on 
28-6-68. such an order need not be pass- 
ed within three months of the date of 
detention. In malang this submission he 
draws our attention to Article 22 (4), of 
the Constitution which may be read: 

“22 (4). No law prodding for preven- 
tive detention authorise the deten- 

tion' of a person for a longer period than 
three months unless— ■ 
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(a) an Advisory Board consisting of 
persons who are, or have been, or are 
qualified to be appointed as, Judges of a 
High Court has reported before the expi- 
ration of the said period of three months 
that there is in its opinion sufficient 
cause for such detention; 

( Provided that nothing in this sub- 

' clause shall authorise the detention of 
any person beyond the maximiun period 
prescribed by any law made by Parlia- 
ment under sub-clause (b) of clause (7); 
or 

(b) such person is detained in accord- 
ance with the provisions of any law 
made by Parliament rmder sub-clauses (a) 
and (b) of clause (7) 

We may also read Article 22 (7): 

"22 (7). Parliament may by law pres- 
cribe — 

(a) the circumstances under which, and 
the class or classes of cases in which, a 
person may be detained for a period lon- 
ger than three months under any law 
providing for preventive detention vdth- 
out obtaining the opinion of an Advisory 
Board in accordance with the provisions 
of sub-clause (a) of clause (4); 

fb) the maximum period for which 
any person may in any dass or classes of 
cases be detained tmder any law provid- 
; ing for preventive detention; and 

(c) the procedure to be followed by an 
Advisoiy Board in an enquiry imder 
Bub-cdause (a) of clause (4).’’ 

Mr, Maziundar’s argument is that Arti- 
cle 22 (4) by itself has not put any res- 
triction of time limit for passing the 
order of confirmation within three 
months or any particular time limit. He 
contends that since the Advisory Board 
has already approved of the order of de- 
tention, detention beyond three months 
is automatically permitted under the law 
and there is no time limit laid down for 
the C^vemment to pass the confirming 
order after receipt of this approval of 
the Board. The argument, however, fails 
to take note of the legal position that 
Article 22 (4) enables the Legislature to 
make necessaiw law providing for pre- 
ventive detention and it has further laid 
down certain conditions for such legisla- 
tion. In conformity with the imperative 
directions in Articles 22 (4) and 22 (7), 
Parliament has passed the Preventive 
Detention Act. This Act has laid down 
various time limits as noticed earlier. 
Since this law which has been passed by 
Parliament, has laid down that preven- 
tive detention cannot be ordered for 
more than a period of twelve months 
from the date of detention under Section 
llA, it has provided for various safe- 
guards with some provision for scrutiny 
by a responsible Advisory Board regard- 
ing the sufficiency of the _ grounds on 
whicffi the detention order is passed. 


The order of the District Magistrate, 
as noted earlier, lapses after twelve days 
if no Government approval is given. This 
necessarily means that Government ap- 
proval must be given within this short 
penod laid down and it cannot be con- 
tended that the order of approval can be 
passed beyond expiry of twelve days and 
^ce me order is after all approved, the 
detention cannot be held to be invalid, 
the time limit of thirty days 
within which the Government has to 
place the case of the detenu before the 
Adviso^ Board is necessary because the 
Board iteelf has to exercise its powers in 
conformity with the procedure laid down 
imder _ Section 10 and even for thig a 
time limit fixed, namely the Board has 
to submit its report to the Government 
withm ten weeks of the detention. After 
receipt of the Board’s approval, it is in- 
cumbent on the Government to consider 
the detenu’s case for the purpose of con- 
firming the order if it so desires in order 
that the detention may be continued. 
Prior to the passing of the confirmation 
order by the Government, the order that 
exists w that of the District Magistrate, 
which is in force because of the Govern- 
ment approval, given within twelve days 
of the detention. 

It has to be given a further lease of life 
beyond three months by making an 
order of confirmation by the Govern- 
ment and unless this order of confirma- 
tion is passed within a period of 
three months, there will be no force in 
the order of detention. The order will 
automatic^y lapse for not securing the 
confirmation of the Government within 
the period of three months. Section 11(1) 
can only be construed in this manner 
in order to safeguard the interests of the 
detenu as provided under the law. All 
the time limits laid down imder the Act 
from after the passing of the first order 
must be held to be mandatory provisions 
and although Section 11 (1) does not in 
terms mention any time limit, the time 
limit of three months is implicit in the 
entire scheme of the Act and the setting 
of the provisions. The view which we 
have taken finds support in a decision in 
the case of Sangappa Mallappa v. State 
of Mysore, AIR 1959 Mys 7, and with 
respect, we agree with the views express- 
ed therein on the interpretation of Sec- 
tion 11 (1) read wiih Artide 22 (4) of 
the Constitution. The impugned order 
of detention must therefore be struck 
down in absence of a confirming order of 
the Government within three montiis 
from the date of detention. The third 
contention of the Learned Counsel for 
the petitioner must, therefore, be upheld. 

7. In the view we have taken on the 
above ground, it is not necessary to con- 
sider the fourtii ground urged by me 
learned Counsel for the petitioner. We 
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may. however, make It dear that detOT- 
tion orders have to be passed with care 
and the provisions of law and the eafe- 
Ruards that are laid down must be kept 
In view by the detaining authori^. 
When the detaining authority passes an 
order, it has got to be reasonably satis- 
fied on the materials and informations 
placed before it. When the grounds are 
given to the detenu, those grounds which 
are the conclusions of the detaining au- 
thority on the facts disclosed at that 
stage, must be clear and spedfia There 
must not be any vagueness about them. 
The object is to enable the detenu to 
make an efiecrive representation agdnst 
the order and unless the grounds are 
given with suffidenl particulars on which 
he is expected to make a representation, 
the salutary provision for making the 
representation will become meaningless 
and illusory. Another factor which the 
detaining authority must consider is that 
the grounds which are furnished must 
have direct connection with the object 
for which the detention order is passed. 

If the detention order is passed with a 
view to prevent the person from acting 
In any manner prejudidai to the security 
of the State or the maintenance of pub- 
lic order, ^e grounds given must have 
reasonable connection with those objects. 
Each ground has to be considered by the 
detairung authority on the touch-stone 
of the object for prevention of which the 
particular order Is passed. If any of the 
grounds is found to be Irrelevant inas- 
much as it has no reasonable probative 
value In respect of the object for which 
the detention order is made, the presence 
of such a ground will vitiate the order 
of detention. It is true that the Court 
is not final arbiter of the sufRdency or 
otherwise of the satisfaction determina- 
tion of which must rest with the deldn* 
log authority, but w’hen the matter 
comes before the Court the detaimng au- 
thority has got to establish that the 
grounds are relevant and germane and 
not foreign to the object, for which the 
order is pass^ In this particular case, 
the learned Counsel for the petitioner 
has strenuously contended that some of 
the grounds are absolutely Irrelevant, 
illusory and non-existent, and, as such, 
the order is liable to be set aside even on 
that score. In the view we have taken 
on the third ground as aforesaid we are. 
however, not inclined In this case to 
pursue this matter. 


8. In the result, the application Is al- 
lowed and the Impugned order Is hereto 
Quashed In exerdse of our powers under 
Article 226 of the Constitution. The peti- 
tioner shall be released forthwith. Issue 
Writ accordingly. 

9. M. C. pathak, Jj r agree. 

KG/D.V.C. Petition allowed 


AIB 1969 ASSAM & NAGALAND 22 
<V 56 C 6) 

S. K, DUTTA.'C. J.'AND-M. a 
PATHAK, J. 

Mt. Singma Sangma Mechik, Plaintiff- 
Petitioner V. Mt. Khilji Sangma Mechik 
and another, Defendants-Respondents. 

Civil Revn, No. 10 (H) of 1967, D/- 5- 
7-10fiS. 

(A) Assam and Nagaland High Court 
fJurisdiction over District Council Courts) 
Order, 1954. Cl. 6 — Garo law — Trans- 
fer of Akhing land — Garo husband be- 
ing only guardian and Manager of wife’s 
properties cannot dispose of the property 
without eexpUcit assent of mother of 
house. 

Under the Garo law the Akhing land 
belongs to the mother of the house and 
her Nokma and not to the father of the 
house. The Garo husband is only a 
guardian and manager of his uife’s pro- 
perties and as such he cannot dispose of 
them, nor can he make the property lia- 
ble for any debt incurred by the father 
of the house without an explicit assent 
of the mother of the house and other fe- 
male members of the family and some 
other important members of the family 
group. No Akhing land can be dlspos^ 
of in any wav without the consent of the 
mother of the house. Charas and Chat- 
dhis and prominent female members of 
the mother’s Ma’chong, or family group. 
Conseauently the Garo husband has no 
legal right to encumber the Akhing land 
by taking loan from some other persons 
without the express consent of his wife 
and other important female members -of 
the family. He also has no right to trans- 
fer the Akhing land for such debt with- 
out the express consent of the mother of 
the house and other female members. 

(Paras 11 and 13) 

(B) Limitation Act (1908). Sec. 1 and 
Arts. 142 and 144 Applicability — Act 
does not apply to disputes between mem- 
bers of Garo tribe who are included 
amongst Scbedulcd Tribe — Adverse pos- 
session cannot therefore be applied. 

(Para 14) 

S. M. Lahlri. N. M. Lahiri. B. M. Ma- 
hant. for Petitioner; K. P. Bhattacharjee. 
for Respondents. 

PATHAK, — This Is an application 
under Clause 6 of the Ass^ and Naga- 
land High Court (Jurisdiction over Dik- 
rict Council Courts) Order. 1954 against 
the judgment and order dated 29-4-1967 
pass^ by Sri G.. N. Bhattacharwa. Judi- 
cial Officer, District Court. Garo Hills 
District Council. Tura. in Miscellaneous 
Appeal No. 6 of 1966. by which the 
I<eamed Judicial Officer rejected the 
petitioner’s appeal and affirmed the Judg- 
ment and order dated 29-8-1966 pass^ 
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by Sri S. Dam, Judicial Officer. Subordi- 
nate Court, Garo Hills District Council, 
Tura, in Miscellaneous Case No. 32 of 
1963. 

2. The facts of the case are briefly as 
follows; The plaintiff-petitioner institut- 
ed' Miscellaneous Case No. 32 of 1963 In 
the Subordinate Court of the Garo Hills 
District Council claiming the Akhing of 
Boldamgiri village as the Nokma of the 
clan. Her case was that her father late 
Tosu was the Nokma of Boldamgiri Ak- 
hing. Late Tosu incurred some debts, but 
could not repay. One Khewil Marak 
cleared the debts of Tosu and he got 
the Akhing land temporarily transferred 
in his favour from Tosu Nokma. Khe- 
wil had two wives, namely. Damje Sang- 
ma and Gonje Sangma. Khewil died in 
1963.' Gonje had one female issue, name- 
ly Jiji Mechik. Damje had none. Jiji 
was married to Singwan Marak. defen- 
dant No. 2. Both hds wives having died. 
Khevril married Khilji Sangma, defen- 
dant No. 1. 

3. Tosu had also two wives, namely 
Namje Sangma and Manje Sangma. The 
main wife Namje had two daughters, 
.Singme Sangma Mechik. the plaintiff and 
Dongme. But Manje had no issue. 

4. It was contended by the plaintiff 
that the transfer of the Akhing land by 
Tosu to Khewil was only conditional and 
not absolute and as such it did not con- 
fer any title on Khewil and through him 
on the defendants. The Akhing land or 
any part of it could not be sold out with- 
out the consent of the Maharis. and that 
at the time of transfer of the Akhing in 
question, a condition was laid down tiial 
on the plaintiff attaining majority, the 
Akhing would revert to the plaintiff and 
that the third wife of late Khewil, name- 
ly defendant No. 1, did not belong to 
'Sko-Mechik clan and that she was not 
supplied as wife to late Khewil by her 
Maharis and as such she could not be 
Nokma of the Akhing and that the de- 
fendants secretly registered their names 
as Nokmas of the Akhing and therefore 
they could not legally claim the Nokma- 
ship under the customary, law. 

5. The case of the defendants-respon- 
dents was that the property was trans- 
ferred by Tosu Nokma to Khewil Marak 
as he had paid all the debts of Tosu and 
that Khewil Nokma had two wives, 
namely Damje Sangma and Ganje Sang- 
ma and that Damje Sangma had no issue 
while Ganje Sangma had one daughter. 
Jiji Sangma, wife of defendant No. 2 and 
that after the death of Damje. Khewil 
took defendant No. I as his third wife 
and thus the defendants claimed the pro- 
perty through Khewil Sangma. 

G. The case was heard by the Learn- 
ed Judicial Officer. Subordinate Court, 
Garo Nillf! District Council, who dismiss- 


ed the plaintiffs case. The plaintiff pre- 
ferred an appeal before the Garo Hills 
District Council Court, which dismissed 
the appeal. Thereafter the plaintiff moved 
the High Court under Cl. 6 of the Assam 
High Court (Jurisdiction over District 
Council Courts) Order. 1954. in Civil Re- 
vision No. 2 (H) of 1964 and the High 
Court by its judgment and order dated 
2J-I2-I964 set aside the judgments and 
orders of the Courts below and sent the 
case back to the Subordinate District 
Council Court for proper decision. 

7. After remand, the Learned Judir 
cial Officer. Subordinate Court, Garo 
Hills Distrirt Council, recorded evidence 
of the parties and by his judgment and 
order dated 29-8-1966 dismissed the 
plaintiff’s case. Against the said judg- 
ment and order, the plaintiff preferred 
an appeal before the District Court. Garo 
Hills District Council, which was regis- 
tered as Miscellaneous Appeal No. 6 of 
1966. The Learned Judicial Officer by 
his order dated 29-4-1967 dismissed the 
plaintiff-petitioner's appeal, and against 
this order the present petition has been 
filed in this Court. 

8. Mr. Lahiri. the Learned Counsel 
for the petitioner, has submitted before 
us that the property in dispute is Akhing 
land and it belonged to the mother of 
the house and her Nokma and not to the 
father of the house nor to Nokrom. In 
other words, the suit property belonged 
to Namje Sangma. the mother of the 
plaintiff. From Section 29 of the Garo 
Law. by Jobang D. Marak. it is found 
that the Garo-husband is only a guardian 
and manager of his wife’s properties and 
as such he cannot dispose of them nor 
enter them into any liabilities without an 
explicit assent of the mother of the house 
and other female members of the family 
and some other important members of 
the family group. From Section 36 of 
the same book we find that no Akhing 
land can be disposed of in any way with- 
out the consent of the mother of the 
house. Charas and Chatchis and promi- 
nent female members of the mother’s Ma' 
(jjong. or family group. In the instant 
case, the admitted position is that the 
suit land which is Akhing land was trans- 
ferred for the debts of Tosu Sangma fn 
favour of KhewiL 

9. The point that falls for determina- 
tion in this case is whether by the trans- 
fer of the Akhing land made by Tosu 
Sangma to repay his debts any title pass- 
ed to Khewil. depriving the plaintiff who 
was a minor at the time of the transfer. 

19. The Learned Lower Appellate 
Court has relied on two orders passed by 
the Deputy Commissioner. Garo Hills on 
26-9-1935 and 4-1-1936. From the order 
of the Deputy Commissioner dated 26-9- 
1935 quoted in the judgment of the 
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liower Appellate Coiurt, it Is found that 
Khewil paid Rs. 766-8-0 to clear the debts 
of Tosu Nokma, who borrowed the same 
from Thejlng and Ginjing. Khewil wmt- 
ed the Akhing but Nainje and the Mao- 
ris "and Chatchis present objected to giv- 
ing the Akhing to Khewil unless Tosu a 
name was added there. The Deputy 
Commissioner decided that half of the 
amount, that is, Rs. 383-4-0 must be p^d 
by Tosu to Khewil 4-1-1936 and If he 
paid, then Khewil and Tosu would be 
joint Nokmas In respect of the Akhing 
iflT^d and on the failure of Tosu to pay 
the amount in question to Khewil. the 
Akhing of Boldamgiri would go to Khe- 
wil with his wife Gonje as Nokma. From 
the order of the Deputy Com missio ner 
dated 4-1-36 aa quoted in the Ixiwer Ap- 
pdlate Court’s judgment it is found that 
Tosu failed to pay the amount as order- 
ed and therefore the Deputy Cormnis- 
aoner ordered that the Akhing went to 
^ewiL 

11. Under the Garo Law, the Akhing 
land belongs to the mother of the bouse 
and her Nokma and not to the father of 
the house and the Garo-husband Is only 
a guardian and manager of his wdfe's pro- 
perties and as such he cannot dispose of 
them, nor can he make the property lia- 
ble for any debt incurred by the lather 
of the house without an expUdt assent 
of the mother of the house and other fe- 
male members of the family and some 
other important members of the family 
group. No Akhing land can be disposed 
of In any way without the consent of the 
mother of the home, Charas and Chatchis 
and prominent female members of the 
mother’s Ma’chong, or family group. 
From Major A. Playfair’s book called 
The Garos’, we find the following In the 
Inheritance Chapten 

"The system which divides the Garo 
tribe into certain clans and "mother- 
hoods," the members of which trace back 
their descent to a common ancestress, 
and which has laid down that descent In 
the dan shall be through the mother and 
not through the father, also provides that 
iiiheritance shall follow the same course, 
and shall be restricted to the female 
line. No man may possess property, un- 
less he has acquired It ^ his own exer- 
tions. No man can inherit property under 
any circumstance whatever.” 

12. From the above mentioned two 
orders of the Learned Deputy Commis- 
sioner, ,it does not appear that the 
mother of the house, namely Namje, wife 
of Tosu, transferred the land or she ex- 
pressly allowed her husband to transfer 
the Akhingvland. It also does not ap- 
pear from' the said orders of the Deputy 
Commissioner that the liabilities Inciured 
by Tosu in" connection with the Akhing 
land was 'incurred with the explicit as- 
sent -of .the mother of the house and other 


female members of the- family. At the 
relevant time, the daughter of Namje, 
namely the plaintlS was a minor. So 
the question of taking her consent did 
not arise at all. 

13. On a conrideration of the above 
facts and the incidents of Garo Law, I 
hold that Tosu had no legal right to 
encumber the Akhing land by taking loan 
from some other persons witiiout the ex- 
press consent of Namje and other im- 
portant female members of the f arnil y 
and be also had no right to transfer the 
Akhing land for such debt without the 
express consent of the mother of the 
house and other female members. In the 
circumstances, by the Deputy Commis- 
rioner’s orders referred to above, title In 
the Akhing land could not pass to Khe- 
wiL At the most, it can be said that the 
Nokmaship vested In Tosu was transfer- 
red to Khewil and when Khewil died the 
Akhing land would revert to the mother 
of the hoixse and her daughter and since 
Namje is no more, the Akhing land must’ 
come to the plaintiff, the daughter of 
Namje, The title In the Akhing land 
cannot be said to have passed to Khewil 
by mutation in the revenue records. The 
finding of the Learned Lower Appellate 
Coxirt that the transfer of the Akhing 
land by Tosu in favour of KhewU was 
unconditional and absolute is not correct 
inasmuch as Tosu had no authority to 
encumber the Akhing land and transfer 
the same in violation of the Garo Cus- 
tomary Law. By the transfer of the 
Akhing alleged to have been made by 
Tosu and enforced by the executive 
orders of the Deputy Commissioner the 
title to Akhing could not pass but. only 
the Nokmaship or the managerial ri^t 
of Tosu as husband of Namje might have 
passed. ' 

- 14. Rule 39 of the Rules for the Ad- 
roinistratlon of Justice and Police in the 
Garo Hills District, 1937, reads as fol- 
lows: 

"Although the Indian limitation Act, 
1908 (Act IX of 1908), has been barred 
by Notification No. 5868, A. P., dated the 
8th September,' 1934, tiie principles of 
the Act should be closely -followed in 
disputes between persons not belonging 
to a Scheduled Tribe or Tribes epedfied 
in Items 1 and 2 of Part I— Assam, of 
the Schedule to the Constitution (Sche- 
duled Tribes Order, 1950).’.’ • 

The limitation Act, therefore, Is not ap- 
plicable to the instant case as both the 
parties belong to the Scheduled Tribe 
and as such the question 'of adverse pos- 
session does not arise here. The delay 
on the part of the plaintiff in coming to 
the Court cannot deprive her of the Ak- 
hing. It appears that Khewil died in 
early part of 1963 and the plaintiff put 
forth elfllm In the same year for the 
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Akhing and the Nokmaship, In the cir- 
cumstances, I hold that the Akhing of 
Boldamgiri has been inherited by the 
plaintiff as the legal representative of 
her mother Namje. I hold that the names 
of Khiiji Sangma and her son-in-law 
Singwan Marak, defendants Nos. 1 and 2 
as Nokmas of Boldamgiri Akhing land 
should be removed inasmuch as_ they 
were appointed Nokmas on the basis that 
the title in the Akhing land vested in 
■^ewil. As it has been held that title 
in the Akhing land has vested in the pre- 
sent plaintiff, the names of the defen- 
dants cannot stand in the register of 
Nolnnas in respect of the said Akhing. 
It is further directed that the members 
of the 'Sko-Mechik’ dan should now se- 
lect the Nokma of the Boldamgiri Akhing 
in accordance with the customary law 
of ■Ae Garos. 

15. In the circumstances, the judgm^t 
and order of the Judidal Officer, District 
Cotirt, Garo Hills District Council, Tura, 
passed in Miscellaneous Appeal No. 6 of 
1966 are set aside. 

16. The petition is allowed. But in 
the entire facts and circiimstances of the 
case, we pass no order as to costs. 

17. S. K. DUTTA, C. J.:— I agree. 

GGM/D.V.C. Petition allowed. 
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P. K. GOSWAMI, J. 

(On difference of opinion between 
NAIDU AND DUTTA, JJ.) 

M. Gurumoorthy, Petitioner. V. Ac- 
coimtant General, Assam & Nagaland 
and others. Respondents. 

Civil Rule No. 377 of 1965, D/- 29-2- 
1968. 

(A) Constitution of India, Arts. 229 
and 202 to 207 — Rules xmder Art. 229(2) 
— Assam High Court Appointment and 
Conditions of Service Rides (1956), R. 4 
read with Sch. I — Appointment of offi- 
cers and servants of High Court — 
Power of Chief Justice — Power to 
frame rules regarding conditions of ser- 
vice — Rules regarding salaries, allow- 
ances, leave or pensions only require pre- 
vious approval of Governor — Appoint- 
ment made within framework of Art. 229 
read with rules duly made cannot be 
questioned by anybody — On facts held 
that appointment of petitioner not being 
in accordance with Art. 229 read with 
irules thereunder was invalid. 

Under Article 229 (1), the Chief Jus- 
tice or such other Judge or 9fficer of the 
Court, as he may direct, is the final 
authority in appointing officers and ser- 


vants of the High Court subject of course 
to the proviso in respect of person not 
already attached to the Court. While 
^d^ Clause (2) of Article 229 the Cliief 
Justice is authorised to make the Rules 
in respect of all kinds of the conditions 
gE service of officers and servants of the 
High Court, the proviso to this clause re- 
quires that the rules so made, so far as 
they relate to salaries, aRowances, leave 
or pensions, require the approval of the 
Governor of the State. The Rules so 
made will be subject to the provisions 
of any law made by the State Legisla- 
ture. Although the Chief Justice makes 
the rules regarding the conditions of ser- 
vice and even can at the first instance 
propose Rules relating to the salaries, al- 
lowances, leave or pensions, those rela- 
ting to the latter have got to receive the 
approval of the Governor of the State 
before these can be enforced. The Rules 
regarding the conditions of service in 
general which have nothing to do with 
salaries, allowances, leave or pensions 
need not be sent to the Governor for ap- 
proval ^ara 13) 

Once the Rules are made by the Chief 
Justice xmder Article 229 of the Consti- 
tution and those relating to salaries and 
other specified matters have been ap- 
proved by the Governor, the appointment 
thereafter by the Chief Justice of the 
personnel cannot be questioned by the 
Governor nor by anyone. It is only when 
approval is accorded by the Governor 
such Rules relating to salaries and other 
matters specified have statutory force 
Imder Art. 229. The Chief Justice is 
then the sole authority while exercising 
the powers within the framework of 
Article 229 of the Constitution read with 
the Rules duly framed. (Paras 11, 19) 

The petitioner was holding the tempo- 
rary post of the Secretary to the Chief 
Justice of the High Court from 24-8-56 
to 24-8-1959. At the time of his tempo- 
rary appointment there were already 
seven permanent 'stenographers (4 posts 
of Grade I and 3 posts of Grade H) which 
Was the 'sanctioned strength’ according 
to Rule 4 read with Sch. I Categories XII 
and XIII mentioned in Class HI services 
Under the Assam High Court Appoint- 
ment and Conditions of Service Rules 
1956. In 1958 the State Government ac- 
corded its sanction to High Comrt’s pro- 
posal to reorganise the stenographer’s 
cadre in the High Court with retrospec- 
tive effect. According to the reorganised 
cadre the sanctioned strength of 7 re- 
mained the same out of which one_ post 
Was a selection grade post carrying a 
higher salary. By an order dated 7-5-59 
the Chief Justice appointed the petitioner 
as Secretary to thh Chief Justice-cum- 
selection grade stenographer on a revis- 
ed scale of pay as a probationer and ^o 
directed that the temporary post of a 
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Secretary be merged In the selection 
grade post with effect from 24-&*1959. 

Held on the facts and circumstances of 
the case, that the Chief Justice had no 
power to' make an additional appointment 
of a Secretary-cum-selection Grade Ste- 
nographer on a particular scale in ab- 
sence of a sanction from the Government 
for eighth post outside the cadre and 
sanctioned strength of 7 posts prescrib- 
ed by the Assam High Court Appoint- 
ment and Conditions of Service Rules, 
1956. Hence, the order of appointment 
of the petitioner on the new post had no 
legal force being not in conformity with 
the provisions of Art. 229 of the Consti- 
tution. (Paras 18, 19. 21) 

(B) Constitution of ^ India, Pre- — 
Powers and responsibilities > entrusted to 
different persons and authorities under 
Constitution — Desirability of exereisix^ 
those powers within strict limits laid 
down in Constitukion and their working 
in co-operation and In harmony pointed 
out. 

The Constitution having entrusted Its 
powers and responsibilities to different 
persons or authorities at different stages 
xmder diverse circumstances, those per- 
sons or authorities will have to work and 
operate in harmony and not in hostility, 
seeming or otherwise. 

The checks and balances reptete In our 
Constitution do not necessarily mean sub- 
ordination of one authority to another. 
These constitutional safeguards are the 
safety valves of a democratic Constitu- 
tion as Is ours. Powers properly and 
tolerantly exercised strictly within limits 
l^d down in a written Constitution can- 
not engender unhappy frictions. 

(Paras 9, 10) 

S. K. Ghose. P. Chaudhuri and D. N. 
Chaudhurl. for Petitioner; Dr. J. C. 
Medhi. and A. M. 'Mazumdar, Jr. Govt. 
Advocate, for Respondents. 

ORDEIR: — This matter has come to 
me on a difference between Nayudu, 
as he then was and Dutta, J. 

The facts necessary lor our purpose 
may be narrated in some detail ^^th re- 
levant references (or easy understanding: 

The petitioner was a Stenographer In 
the Income-Tax Appellate Tribun^ 
Calcutta Bench. He applied for and was 
appointed to the temporary post of the 
Secretary to the Hon'ble Chief Justice of 
this Court, on a pay scale of Rs. 400-20/ 
2-500 sanctioned by the Government on 
30-7-56. The • petitioner joined this p^ 
on 24-8-58. Government sanction to the 
continuance of this temporary post was 
annually obtained up to 24th' August, 
1959. An earlier request by the High 
Court to make the post permanent was 
not acceded to by the Government on the 
ground that the post had not till then 
completed five years of its continuance. 


The Government,' however, advised the 
High- Court (vide Annexure VII dat^ 
16-12-58) to submit a proposal for its per- 
manent retention through a Schedule of 
new scheme the following year. 

2. In 1955 the Government of Assam 
reorganised the Stenographers' Cadre 
under the Government by a Resolution 
dated 22-1D-55 (Annexure 'VI) and the 
following clasafication with Improved 
scales of pay was intr^uced: 

(See scales of pay on page 27) 
Finding this Improvement In the case o! 
the Stenographers serving under the Gov- 
ernment, the High Court submitted to 
the Government a proposal for Re-orga- 
nisation of Stenograpliers’ service in the 
High Court and the letter dated 14th 
February, 1956 (Annexure 'V) may be 
quoted: 

”I am directed to say that this Courf 
Is experiencing much difficulties in secur- 
ing efficient Stenographers and it is hard- 
ly necessary for the Court to stress the 
importance of having competent Steno- 
graphers to take down their Lordsltips* 
judgment in open Court and transcribe 
them. Every effort was made to secure 
efficient Stenographers but It was with- 
out success. 

2. The sanctioned strength of Steno- 
graphers of this (Court’s Establishment b 
as follows:^ 

Stenographer Grade 1—4 

Stenographer Grade II— 3 ’ 

The nature of work of the Stenogra- 
phers attached to the 'Hon’ble Judges 
of an ardous nature. ' They attend their ' 
Lordships’ residences earlier than the 
scheduled office hours for taking dicta- 
tion of judgment, office 'files and other 
matters and again sometimes In the even- 
ing hours they attend the residences of 
Hon’ble Judges for taking dictation. They 
generally cannot avail themselves of any 
holidays in view of the volume of works 
entrusted to them. .They do not receive 
any remuneration wliatsoever for such 
ardous work. Further, the Stenographers 
already serving in this Court’s Establish- 
ment have no incentive to do better and 
more efficient work as the existing Ste- 
nographers' Service do not offer suffi- 
denl incentive. 

i In view of the circumstances, the 
Hon’ble the Chief Justice has been pleas- 
ed to re-organise the Stenographers Ser- 
vice In the Assam High Court with effect 
from 21-5-55 as below to attract compe- 
tent Stenographer with sufficient incen- 
tive on the lines of the Government No- 
tification No. AAP.274y54/25. dated 22-10- 
1055. 

' fa) Selection Grade Stenographer— 

There will be one Selection Grade Ste- 
nographer in the scale of pay of Rs. 400- 
20-600 p. m. plus dearness allowance and 
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(Scales of Pay) 

"(1) Selection Grade Stenographer — Rs. 400 — 20 — 600 

(2) Stenographer. Grade I (Senior) — Rs. 250 — 10 — 270 — ^EB — ^15 — 360 (EB)— 

20*“"^400» 

(3) Stenographer, Grade I (Junior) — ^Rs. 150 — 8 — ^190 — (EB)— 10— 290 — (EB)— 

12—350. 

(4) Stenographer, Grade n — Rs. 100 — 6—130 — ^EB — 7 — 200, 


other allowances as admissible under the 
rules. 

(b) Stenographers Grade I (Senior) — ■ 

There will be three posts of Stenogra- 
phers Grade I (Senior) in the scale of pay 
of Rs. 250-1 0-270-EB-15-360-EB-20-400/- 
p, m. plus dearness allowance and other 
allowances as admissible under the rules. 

(c) Stenographer Grade I (Junior). 

There ^^’ill be one post of Stenographer 

Grade I (Junior) in the scale of pay 
Rs. 1 50-8-1 90-EB-10-290-EB-1 2-350/- p.m. 
plus dearness allowance and other allow- 
ances as admissible under the rules. 

(d) Stenographer Grade U. 

There will be two posts of Stenogra- 
phers Grade -II in the scale of pay of 
Rs. 100-6-130-EB-7-200-7-200/- p.m. plus 
dearness allowance and other allowances 
as admissible under the Rules. 

(e) Stenographers attached to' the 
Hon’ble Judges shall be designated as 
Personal Assistants and they will be en- 
titled to a special nay of Rs. 50/- p.m. 
unless they hold the Selection Grade post. 
I am, therefore, to request the Govt, to 
communicate their approval to the above 
proposal at an early date”. 

The Government agreed to this proposal 
as per Annexure (X) dated 6-8-58, which 
also may be set out below: 

"With reference to your letter no. 
quoted above, I am directed to say that 
toe Governor of Assam is pleased to 
agree to the proposed re-organisation of 
toe Stenographers Service in the Assam 
High Court, with effect from the 21-5-55 
subject to the condition that the pro- 
cedure of recruitment promotion etc. 
should be in the same or similar manner 
as laid down in Govt. Resolution No. 
AAP.274/54/25 dated 22-10-55 (enclosed 
for ready reference). 

The pay scales may also be same as 
accepted by Govt, on the recommendation 
of toe Pay Cfommittee. Everything should 
be on the same lines as laid down in the 
aforesaid Resolution and there cannot be 
any relaxation in toe matter of qualifica- 
tions”. 

3. It fe seen that the petitioner was 
appointed against toe temporary post of 
Secretary to Chief Justice outside the 
cadre of the Stenographers. At the time 
of his appointment there were already 
seven Stenographers, which was the 
’sanctioned strength’ as noticed earlier in 
toe High Court letter (Annexure ’V) a 
fact which was reiterated by the High 
Court in Annexure XII dated 15-7-59. 
Even so, we find a letter from the Regis- 


toar of the High Court to the GovemmenE 
dated 16-12-58 (Annexure XI), same as 
Annexure 'Q’ and the following extract 
thereof makes the point. 

"It may be mentioned in this connec- 
tion that although Government was pleas- 
ed to communicate their sanction to the 
re-organisation of the Stenographers’ 
serrtce in this (hurt’s establishment, a 
clarification on the point whether Gov- 
ernment sanction referred to toe post of 
toe Secretary to toe Chief Justice-cum- 
Stenographer or a separate post in the 
Selection Grade of Stenographers, was 
Sought for. to which no reply has yet 
been received by toe (lourt. 

I am therefore to request you to ob- 
tain clarification on the point at an early 
date”. 

For the first time, from the High Court 
and a combination of two posts, namely. 
Secretary to the Chief Justice-cum-Ste- 
nographer was envisaged in this paragraph. 

Next. Government’s reply to this letter 
came by way of Annexure 'R’ dated 27- 
4-59. which bears quoting in extenso as 
correspondence now reveals more than 
what meets the eye. 

"I am directed to say that beyond 
prescribing some posts of Stenographers, 
toe High Court appears to have made no 
rules regarding the conditions of their 
service: and while agreeing to the reor- 
ganisation of Stenographers’ service, sub- 
ject to the condition that their conditions 
of service should be similar to those laid 
down in Government Resolution dated 
22-10-55, the intention of the Govern- 
ment only was that there should be uni- 
formity in service conditions throughout 
the State. It was far from the Govern- 
ment’s intention to interfere in any way 
with toe constitutional powers of toe 
High Court. 

Government, therefore, consider that 
the High Court should frame rules in 
conformity with the said Government 
Resolution while reorganising the Steno- 
graphers’ Service in toe High Court. 

Further I am to invite your attention, 
to High Court's letter No. 4921 Estt. dated 
16-12-58. and to say that under the afore- 
said Government Resolution, a Stenogra- 
pher. whether a Selection Grade or 
Grade 1 or Grade II, when attached to a 
Minister or Chief Minister as Private 
Secretary is given the Gazetted Status. 
All other posts of Stenographers whether 
of Selection Grade, Grade I or Grade H 
in the Secretariat are non-gazetted. As 
such a Stenographer whether of the Se- 
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lection Grade, Grade I (Senior) or Junior 
or Grade II when attached to the Chief 
Justice as Private Secretary, may 
given the Garetted Status, Governments 
sanction for the Selection Grade Steno* 
grapher was for the post of the Secre- 
tary to the Chief Justice-cxim-Sienogra- 
pher only arid not for an additiomd Se* 
lection Grade port”. 

The last sentence of the above paragraph 
caused all confusion and misunder- 
standing. The High Court on receipt of 
this letter thou^t that Annexure *R’ Is 
the sanction of tiie Government lor the 
purpose of merger of the two post^ 
namely the temporary post of the Secre- 
tary and the Selection Grade post. Sinha. 
C. J„ thereupon passed on 7-5-59 the 
following orders: 

(Annexures 'S’ & 

(1) In exerdse of the powers confer- 
red on me xmder A^de ^9 of the Con- 
stitute of India, read with (1) Rule 11 
of the Assam High Court Appointment 
and Conditions of Service Rules; (2) Let- 
ter No. LJJ.74/5e/25 dated 6th August, 
1958; and (3) Letter No. LJJ.74/56/36 
dated the 27th April. 1959, of ^e Gov- 
ernment of Assam, Law Department 1 
hereby direct that the post of Secretary 
to the Hon'ble Chief Justice be merged 
into the port of Selection Grade Steno- 
grapher. with effect from 24th August, 
1956. the date when the present Incum- 
bent, Sri IiL Gurumoorthy was appointed. 

I further direct that the pay scale of 
the Secretary to the Hon'ble Justice be 
revised to Rs, 459-30-600/- p.m. with 
effect from 1st October, 1956. as recom- 
mended by the Pay Comnuttee and ao* 
cepted by tire GovemmeDt’. 

(2) "In exerdse of the powers confer- 
red on me under Article 229 of the Con- 
stitution of India, read with Rule 5 (1), 
Part n of the Assam High Court Ap- 
pointment and Conditions of Service 
Rvies, 1 hereby sppobA Sti K. Gum- 
moorthy, as Secretary to the Hon'ble 
Chief Justice of Assam-cum-Selection 
Grade Stenographer in a substantive ca- 
padty, in the pay scale ofRs. 450-30-600/- 
p m.. with effect from 24th August, 1958. 
Sri M. Gurumoorthy will be deemed to 
have been placed on probation with effect 
from 24th Augu^ 1958. under Rule 4(il), 
Part n of the Assam High Court Ap- 
pointment and Conditions of Service 
Rules.” 

In pursuance of these orders, the peti- 
tioner joined his new port and was even 
drawing salary on those terms. It stated 
that his lien to his substantive port Is 
also terminated. Already, however, a 
controversy regarding the regularity of 
the orders dated 7-5-59 was raised and 
the matter was being examined and pur- 
sued at different levels. 

In this context, Sinha, C. J., discover^ 
ed that by the absorption of the peti- 


tioner as the Selection Grade Stenogra- 
pher. which was one of the seven sanc- 
tioned posts already being held substan- 
tively by other permanent incumbents, he 
unintentionally effected retrenchment of 
a permanent hand. The following ex- 
tract from the High Court’s letter dated 
lS-7-59 (/^exure XH) may be quoted: 

"3, Thus while giving effect to the 
above Government order by appointing 
the Secretary to the Hon’ble Chief Jus- 
tice to the Selection Grade port with 
effect from 24-8-56 one old Grade I Ste- 
nographer’s port automatically stood re- 
trenched with effect from that date for 
which the Court now got to move 
Government ag^ lor sanction of such 
post with retrospective effect”. 

4. So to cotmterbalance this unintend- 
ed retrenchment and to keep all the Ste- 
nographers on their liens to the respec- 
tive posts, one post of pre-orgaitised 
Grade I (now Grade I Junior) is neces- 
sary with effect from 24-8-56. 

5. I am. therefore, to request you that 
necessary sanction may kindly be ac- 
corded for the port of one pre-reorgani- 
sation Grade I Stenographer (now Steno- 
grapher Grade I Junior after reorganisa- 
tion) with effect from 24-8-56 and to com- 
municate the Government’s sanction at a 
very early date*. 

Government wrote back on 27-11-S9 
pointing out the irregularity of the ap- 
pointment in absence of sanction, as wiU 
appear from the following extract from 
Aimexure XIIL at page 348; 

"Prima lade therefore the A. G.’s con- 
tention as per the letter No. GAI/261I 
dated 20-8-59 to the High Court appears 
to be correct and the Hig h Court’s o^er 
appointing Sri M, Gurumoorthy to the 
port of selection grade Steno with effect 
from 21-8-56 appears to be irregidar.” 
Sinha, C. J„ also addr^ed a D.O. letter 
3-8-60 to the Finesse Minister 
the above position and stating that while 
the temwrary port of the Secrrtary thtis 
stood retrench^ with effect from 24-8- 
56. one permanent port of Stenographer 
fell short and therefore, the Cotnt mo^^ 
the Government on 15-7-59 to sanction 
one post of Stenographer. Grade I (Ju- 
nior) (vide Annexure A-1 at page 71 of 
the record). 

4 . One woitid wish that the sugges- 
tion of Sinha, C. J., in the shape of a 
proposal communicated team the High 
Court were acceded to by the Govern- 
ment to put an end to the controversy. 
However, this was not-, to be. By the 
time the Finance Mirdrter replied on 12- 
1-61 (Annexure B-1 at page 71 of the 
record) to Sinha, C. J.’s letter dated 3-8- 
60, the latter had - already retired and 
Deka. C. J„ assumed office. Suffice It to 
say that the Government did not agree 
to the High Court’s proposal and made 
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some coimter suggestion wMch however, 
found favour with Deka, C. J., who on 
8-2-61 vacated the two orders of Sinha, 
C. J., dated 7-5-59 and forwarded a pro- 
posal to Government for regularising the 
matters regarding the appointment. After 
a few months, Deka, C. J.; was succeed- 
ed by Mehrotra, C. J., who on the repre- 
sentation of the petitioner vacated the 
order of Deka, C. J., on 27-9-61 in the 
following terms: 

"In my opinion, the order of my pr^ 
decessor dated the 8th February, 1961, is 
without jurisdiction and is hereby vacated 
and the earlier orders dated the 7th May, 
1959, passed by Chief Justice Sri C. P. 
Sinha, are hereby restored and shall re- 
main in force”. (Vide Annexure G-1 at 
page 78) 

Mehrotra, C. J., also allowed other con- 
sequential increments to the petitioner. 
The Government on 7-10-61 (vide An- 
nexure M-1 at page 85 of the record) 
directed the Accountant _ General, not to 
issue pay slip to the petitioner tmtil fiur- 
ther order and the impasse was created 
leading to the Writ Application in Civil 
Rule 349 of 1962 ffled on 26-9-62 and 
withdrawn on certain terms on 12-7-63. 
liiose terms having not been complied 
with, the present application under Arti- 
de 226 of the Constitution was filed on 
16-11-65 and a Rule Nisi issued. 

5. It may be mentioned, meanwhile 
the petitioner was appointed as Assistant 
Registrar of the High Court on 2-1-64 
(vide Annexixre 'M’ at page 52 of the re- 
cord) and even a Selection Grade Steno- 
grapher was also appointed from the ex-i 
isting Cadre of the Stenographers with 
effect from 3-1-64. 

6. The petitioner prays in this apph- 
cation as mden 

"To issue Rule on the Respondents to 
show cause why a writ in nature of Man- 
damus or a writ of like nature should 
not be issued directing the Respondents 
No. 1 and No. 2 to give full effect to the 
orders dated the 7th May, 1959 and 27th 
September, 1961, passed by tee Hon’ble 
the Chief Justice and to act in terms of 
the said orders dated 7th May, 1959 and 
27te September, 1961.” 

The petitioner abandoned the additional 
prayer concerning his appointment as 
Assistant Registrar, and it is not neces- 
sary to set out teat relief. 

7. Mr. Ghose, the Learned Counsel 
for the petitioner submits that the orders 
passed by Sinha, C. J., on 7-5-59 in exer- 
cise of his powers under Article 229 of 
the Constitution of India are valid and 
binding in law, and that tee sanction for 
tee post is to be found in Annexures 'P’, 
'Q’ and 'R’, and that tee orders of Sinha, 
C. J., clearly mention tee Annexures *P’ 
and 'R’ on which tee order was based. 
Dr. Medhi, tee Learned Counsel for tee 
Respondents, contests this proposition and 


submits teat in absence of any rules or 
approval of tee Governor imder Article 
229 of the Constitution, regarding sala- 
ries and other specified matters, An- 
nmnires 'P’, 'Q’ and 'R’ cannot be a sub- 
stitute for a rule or a sanction in this 
behalf. He, therefore, submits teat tee 
orders of Sinha, C. J., are void ab initio 
and, as such, tee order of Deka, C. J., 
dated 8-2-61 was valid and the order of 
Mehrotra, C. J„ restoring the order of 
Smha, C. J., was clearly unconstitutional 
and invalid. Dr. Medhi urged two preli- 
minary objections, firstly teat since tee 
appointment of the petitioner as Assistant 
Registrar on 2-1-64, he has no legal right 
to maintain this petition and obtain tee 
reliefs asked for, and, secondly that tee 
petitioner’s entire claim now woxild be 
one for recovery of dues or its adjust- 
ment and this he could not ask for in a 
proceeding under Article 226 of tee Con- 
stitution as an alternative remedy by 
way of a suit is available to him. Bote 
these submissions found favom with 
Nayudu, J., as he teen was, and even if 
it were possible to dispose of tins Rule 
on such pleas, tee matter being one of 
constitutional importance needs to be ju- 
dicially settled on tee merits, 

8. The present controversy is between 
tee Chief Justice on the administrative 
side and tee State Government on the 
other. This matter will have to be ap- 
proached objectively, completely oblivi- 
ous of the attitude of tee parties faci- 
lely coming to the surface in tee corres- 
pondence. 

9. The Constitution having entrusted 
its powers and responsibilities to differ- 
ent persons or authorities at different 
stages under diverse circiunstances, those 
persons or authorities will have to work 
and operate in harmony and not in hos- 
tility, seeming or otherwise. 

10. The checks and balances replete 
in our Constitution do not necessarily 
mean subordination of one authority to 
another. These constitutional safeguards 
are tee safety valves of a democratic 
Constitution as is ours. Powers properly 
and tolerantly exercised strictly within 
limits laid down in a written Constitu- 
tion, cannot engender unhappy frictions. 

11. Once, for example, tee Rules are 
made by tee Chief Justice under Article 
229 of tee Constitution and those relat- 
ing to salaries and other specified matters 
have been approved by the Governor, the 
appointment, thereafter by the Chief Jus- 
tice of the personnel cannot be question- 
ed by the Governor nor by anyone. 

Chief Justice is then the sole authority 
while exercising the powers within the 
framework of Article 229 of the Consti- 
tution read with the Rules duly framed. 
To illustrate, in tee present context, if 
the particular additional post of tee peti- 
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tioner in the cadre with the salaries fixed 
has been sanctioned by the Governor 
there will be no more jurisdiction left in 
the Governor to interfere with the actual 
appointment. The validity or other- 
wise of the orders in question will there- 
fore have to be determined on the langu- 
age of Article 229 of the Constitution. 
The most important question thus to be 
considered is what are the powers of the 
Chief Justice under Article 229 of the 
Constitution and what are his limitations. 

12. We may read now Article 229 of 
the Constitution: 

”229.(1) Appointments of officers and 
servants of a High Court shall be made 
by the Chief Justice of the Court or sudi 
o^er Judge or officer of the Court as he 
may direct 

Provided that the Governor of the 
State may by rule’ require that In such 
cases as may be speafied In the rule no 
person not already attached to the Court 
shall be appointed to any office connect- 
ed with the Court save after consultation 
with the State I^blic Service Commis- 
sion. 

(21 Subject to the provisions of any law 
made by the Legislature of the State, the 
conditions of sendee of officers and ser- 
vants of a High Court shall be such as 
may be prescribed by rules made by the 
Chief Justice of the Court or by some 
other Judge or officer of the Court au- 
thorised by the Chief Justice to make 
rules for the purpose: 

Provided that the rules made under 
this clause shall, so far as they relate to 
salaries, allowances, leave or pensions, re- 
quire the approval of the Governor of 
the State. 

(3) The administrative expenses of a 
Ifigh Court, including all salaries, allow- 
ances and pensions payable to or In res- 
pect of the officers and servants of the 
Court, shall be charged upon the Conso- 
lidate Fund of the State, and any fees 
or other moneys taken by the Court shall 
form part of that Fund”. 

13. It is admitted that the Governor 
of the State has not made any rules with 
reference to the proviso to Clause (1) of 
Article 229 of the Constitution. In any 
case, this proviso does not require any 
consideration. From a perusal of Artl- 
de 229 (1). it is clear that the Chief Jus- 
tice or Eudi other Judge or Officer of the 
Court, as he may direct, is the final au- 
thority in appointing officers and servants 
of the High Court subject of course to 
the proviso in respect of person not al- 
ready attached to the Court It is also 
admitted that the State Legislature has 
not made any law under Clause (21 of 
Article 229 regarding the conditions of 
service of officers and servants of the 
High Court It therefore, remains for 
the Chief Justice of the High Court to 
maVo rules regarding the conditions of 


service of officers and servants thereof. 
This power of the Chief Justice can be 
exerdsed by any Judge or officer of the 
Court authorised by the Chief Justice to 
make the Rules. Even if these Rules are 
made under Clause (2). they will be 
subject to the provisions of any law 
made by the State Legislature, but, as 
pointed out earlier, no such laws have 
been made. While under Clause (2) the 
Chief Justice is authorised to make the 
Rules in respect of the conditions of ser- 
vice of officers and servants of the High 
Court, the proviso to this clause requires 
that the rules so made, so far as they 
relate to salaries, allowances, leave . or 
pensions, require the approval of the 
Governor of the State, It will be seen 
that the conditions of serrice mentioned 
in CUuse (2) are wide enough to include 
all kinds of conditions of service of offi- 
cers and servants and without the pro- 
viso it might have been embrac^ the 
salaries, allowances, leave or penaons 
Under Article 229 it Is necessary for the 
Chief Justice to make the rules under 
Clause (2) and also to obtain the appro- 
val of the Governor In respect of those 
rules which he makes relating to s^a* 
Ties, allowances, leave or pensions It is. 
toerefore. clear that although the CKief 
Justice makes the rules regarding the 
conditions of service and even can at the 
first instance propose rules relating to 
ttlaries. allowances, leave or pensions, 
tho^ relating to the latter have got to 
receive the approval of the Governor of 
the Slate before these can be enforced 
•nie rules regarding the conditions of ser- 
vice to general which have nothing to 
do wlh salaries, allowances, leave on 
pensions need not be sent to the Cover- 1 
nor for approval. In order to understand! 
the scheme of this Article as to why thlsl 
dichotomy was introduced we have to 
refer to some other Articles of the Con- 
stitution. 


14. Article 202 of the Constitution re- 
lates to the procedure to finance matters 
and may usefully be set out here: 

”202 (1) The Governor shall to respect 
of every financial year cause to be laid 
before the House or Houses of the Legis- 
lature of the State a statement of the 
estimated receipts and expenditure of 
the Slate for that year. In this Part re- 
ferred to as the "annual finan Hal state- 
ment”. 


(2) The estimates of expenditure em- 
bodied in the annual financial statement 
shall show separately — 

(a) the sums required to meet expen- 
diture described by this Constitution as 
expenditure charged upon the Consoli- 
dated Fund of the State, and 

fb) the sums required to meet other 
expenditure proposed to be made from 
the Consolidated Fund of the State; 
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and shall distinguish expenditure on re- 
venue account from other expenditure. 

(3) The following expenditure shall be 
expenditure charged on the Consolidated 
Fund of each State — 

(a) the emoluments and allowances ol 
the Governor and other expenditure re- 
lating to his office; 

(b) the salaries and allowances of the 
Speaker and the Deputy Speaker of the 
Legislative Assembly and, in the case of 
a State having a Legislative Council, ako 
of the Chairman and the Deputy Chair- 
man of the Legislative Council; 

(c) debt charges for which the State 
is liable including interest, sinking fund 
charges and redemption charges and 
other expenditure relating to the raising 
of loans and the service and redemption 
of debt; 

(d) expenditure In respect of the sala- 
ries and allowances of Judges of any 
High Court; 

(e) any sums required to satisfy any 
judgment, decree or award of any Court 
or arbitral tribunal; 

(f) any other expenditure declared by 
dhis Constitution or by the Legislature 
of the State by law, to be so charged”. 

Article 203 provides as follows: — 

"203. (1) So much of the estimates as 
relate to expenditure charged upon the 
Consolidated Fund of a State shall not 
be submitted to the vote of the Legisla- 
tive Assembly but the discussion in the 
Legislature of any of those estimates. 

(2) So much of the said estimates as 
relate to other expenditure shall be sub- 
mitted in the form of demands for grants 
to tte Legislative Assembly, and the Le- 
gislative Assembly shall have power to 
assent, or to refuse to assent, to any de- 
mand, or to assent to any demand sub- 
ject to a reduction of the amount speci- 
fied therein. 

(31 No demand for a grant shall be 
made except on the recommendation of 
the Governor”. 

Article 204 may be quoted here; 

"204 (1) As soon as may be after the 
grants under Article 203 have been made 
by the Assembly, there shall be intro- 
duced a Bill to provide for the appro- 
priation out of the Consolidated Fund of 
tile State of all moneys required to 
meet — 

(a) the grants so made by the Assem- 
bly; and 

(b) the expenditure charged on the 
Consolidated Fund of the State but not 
exceeding in any case the amount shown 
in the statement previously laid before 
the House or Houses. 

(2) No amendment shall be proposed 
to any such Bill in the House or either 
House of the Legislature of the State 
which will have the effect of varying the 
amount or altering the destination of any 
grant so made or of varying the amount 


of any expenditure charged on the Con- 
solidated Fund of the State, and the de- 
cision of the person presiding as to whe- 
ther an amendment is inadmissible imder, 
this clause shall be final 

(3) Subject to the provisions of Arti- 
cles 205 and 206, no money shall be with- 
drawn from the Consolidated Fund of 
the State except under appropriation 
made by law passed in accordance with 
the provisions of this Article. 

Article 205, which is not necessary to be 
quoted, relates to the procedure regard- 
ing the supplementary, additional or ex- 
cess grants. 

15. A perusal of Articles 202 to 204 
as well as the remaining Articles 205 to 
207 of the Constitution clearly bring out 
the Governor’s responsibility in financial 
matters and it is because of this respon- 
sibility entrusted to him under the Con- 
stitution that some provision has to be 
made even in the matter of the High 
Court’s expenditure relating to salaries, 
allowances, leave or pensions of the offi- 
cers and servants of the High Court as 
is prowded under Article 229 (2) of the 
Constitution. Since the source of the 
money is from Government exchequer, 
it is necessary for the Governor to know 
what the expenditure is under various 
heads. It is elementary that no money 
can be spent out of public revenues with- 
out an Appropriation Act authorising the 
expenditures under various heads. Since 
money has to be provided for by the 
Government, it is necessary that the 
rules relating to salaries, and other al- 
lowances etc., as provided under Arti- 
cle 229 (2) of the Constitution, have got 
to be approved by the Governor so that 
he may know the demands that would 
be made under various heads. There may 
be another indirect reason namely that 
some uniformity has to be maintained in 
the salaries of the various services. 

This being the position, the next ques- 
tion which we have to address ourselves 
is whether Rules have been framed by 
the Chief Justice imder Article 229 (2) 
and whether the same received the ap- 
proval of the Governor as required in 
respect of the items enumerated in the 
proviso to Article 229 (2) of the Consti- 
tution. It is admitted by Counsel of both 
sides that the Assam High Court Ap- 
pointment and Conditions of Service 
Rules 1956 hereinafter referred to as 
the 1956 Rules, apply in the present case 
and that the same in reject of the items 
enumerated in the proviso to Article 229 
(2) had received the Governor’s approval 
it is admitted that the Rules which were 
framed in 1961 by the Chief Justice 
were not sent to the Governor for his 
approval and, therefore, no reference 
would be made to these rules, so far as 
they relate to salaries, allowances, leave 
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or pensions. Rule 4 of the 1956 Rules 
may be set out: 

"Each category of the Sendees condsts 
of so many and such posts as are set 
out in Schedule I hereto annexed sub- 
ject to any additions thereto or mo^- 
cation thereof as may from time to time 


be fixed by the Chief Justice with the 
approval of the Governor where neces- 
sary”. 

Schedule I sets out the pay and cadre 
of High Court service and posts, and the 
material portion is under Class III Ser- 
vices against Category Nos. 12 and 13, 
which may be extracted here: 


"Category XU. Stenogiapbei Grade It Blenogtaphat attach- Pour Bs. 160.8-190 (E. B.) 

ed to the Chic! Joatice draws a apacial pay poata. 10-290 (E. B.) — 12. 
of Be. 60/- per maoaem for performing the 850 per menaem. 
duties of Private Becretary. 


Category XEC. Bleaographer Grade IL 


Schedule II enumerates the tests to be 
passed by incumbent before confirmation. 
It will be seen that the test to be passed 
by the Stenographers Grade I and Grade 
II is also separately shown. The Sdie- 
dule which enumerates the various cer- 
vices and posts does not, however, men- 
tion the post of the Secretary to the 
Chief Justice except what has been noted 
agahist category XII, above, 

16. The 1956 Rules thus not ha^^ 
made any provision for such an appoint- 
ment as made, it Is necessary to find out 
if the letters dated 5-8-58 (Annexure P) 
Slid 27-4-59 (Annexure R1 of the Gov- 
ernment of Assam contained the Gov- 
ernor’s sanction for the post From the 
very order dated 7-5-59 of Sinha, C. J- 
It is clear that the 1956 Rules alone would 
not be sufficient to make the appointment 
In Question, In the exerdse of the powers 
tmder Article 229 of the Constitution. 
He had thus to refer to the letters, An- 
nexures P and R. in his order. It is. 
therefore, to be seen whether these let- 
ters can be Interpreted as Governor’s 
sanction for the post to which the peti- 
tioner was appointed by the order of 
the Chief Justice on 7-5-59. 

17. Shortly put, the Government ver- 
don is that it has sanctioned one Sdec- 
tion Grade post in the total strength of 
the Cadre of seven Stenographers in the 
High Court. It has also made it dear 
that the Selection Grade post should be 
filled by promotion strictly on merit from 
Stenographers Grade I (Senior and Ju- 
nior) appointed substantively. According 
to Government, there were already seven 
permanent Stenographers • holding the 
seven posts including some in Grade I 
in the Cadre. The order appointing the 
petitioner, a temporary employee in the 
High Court, from outside the cadre will 
make the total strength of the Cadre of 
Stenographers eight, for which there was 
no Goverrunent sanction. This position 
appears to be very well conceded by the 
High Court (vide Annexure xn dated 
15-7-59) when it had written for sanc- 
tion for an additional post of a Steno- 
grapher subsequent to Sinha; C. J.'a 
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orders dated 7-5-59. This would also go 
to show that so far as the Annexures P, 
Q and R are concerned, even the High 
^urt did not think that these were suffi- 
cient as a sanction for the petitioner’s 
appointment already made, 

18. In the instant case, under Article 
229 of the Constitution it is clear that the 
Chief Justice has the power of giving 
appointment to the petitioner. The Chief 
Justice can prescribe his conditions of 
service. The Chief Justice cannot, how- 
ever, make an additional appointment of 
a Secretaiy-curo-Selection Grade Steno- 
grapher on a particular scale in absence 
of a sanction from the Government for 
the eighth or such a port. 

19. In absence of any State Legisla- 
tion in this regard, the proper implemen- 
tation of the powers under Article 229 
of the Constitution, abridged by the 
limitations imposed enabling the Execu- 
tive to retain control over the financial 
aspect, is that the Chief Justice or some 
Judge or Officer of the Court authorised 
by Ifim should make the rules prescrib- 
ing conditions of service and those por- 
tions relating to salaries, allowances, 
leave and pensions should be sent to the 
Governor for his approval. It is only 
when approval is accorded by the Gov- 
ernor, such rules, relating to matters spe- 
afied. have statutory force under Article 
229 of the Constitution. It is ad^tted 
by ather party that the 1956 Rules are 
holding the field, but in these Rules we 
do not find any post of the Secretary- 
cum-Selection Grade Stenographer, These 
Rules ought to have been amended from 
time to time and the necessary amend- 
ments incorporated therein. At any rate, 
the Rules regarding salaries incorporat- 
ed in the relevant notifications of the 
Government, which were, on approval by 
the Governor, made applicable to the 
High Court staff, are inextricably con- 
nected with and become bound up with 
the 1956 Rules framed under Article 229 
of the Constitution. 

20. But the dispute arises as to the 
interpretation of Annexures P. Q and R 
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lor by the applicant was an Importer’s 
mark and that he was the owner thereof 
by selection in so far as this country was 
concerned. Justice Shah has stated in his 
Judgment that he was not inclined to 
agree \vith that finding of the Deputy 
Registrar. It is necessary to bear in mind 
certain principles concerning the point in- 
volved. Mr. Justice Shah, in his judg- 
ment in another case, bdng Consolidated 
Foods Corporation v. Brandon & Co. Pvt. 
Ltd., 66 Bom LR 612={AIR 1965 Bom 35) 
has held as follows; 

” in case of a distinctive mark 

within the meaning of the Act, right to 
the exclusive use thereof can be acquired 
immediately on that mark being used as 
a trade mark ie. used by the trader in 
his business upon or in connection with 
his goods and it is not necessary to prove 
either the length of the user or the ex- 
tent of the trade. It may be noted that 
the word ’Monarch’ in this case, as con- 
ceded by the counsel at the Bar, is a dis- 
tinctive mark and, therefore, it follows 
that if it is shown that this mark was 
used by the petitioner corporation as a 
trade mark in this country upon or in 
connection with its food products even 
for once prior to the use of that mark by 
the respondent company in 1951, and if 
there is no evidence to show that this 
mark was abandoned by it, it would be 
entitled under S. 18 of the Act to apply 
for registration of that mark as its trade 
mark and also to oppose an application 
made by any other trader for the pur- 
pose of registering that mark in his 
name." 

He has further held that if it is shown 
that the distinctive .mark was used by a 
trader as a trade mark upon or in connec- 
tion with his products even for once prior 
to the use of that mark by another trader, 
and if there is no evidence to show that 
this mark was abandoned by him, he 
would be entitled under Section 18 of the 
Act to apply for registration of that mark 
as his trade mark. The learned Judge 
reached those conclusions on the basis of 
four English judgments considered and 
analysed by the learned Judge in his 
judgment. As stated by the learned Judge, 
therefore, in the case of a foreign mar^ 
a person first to introduce and use it in 
India would become entitled to claim it in 
India as proprietor thereot The Judg- 
ment in (1927) 44 RPC 405 shows that — 
if the foreign owner of a mark sells goods 
hi tiiis country, he may become the owner 
of that mark. - It further shows; 

"For the purpose of seeing whether the 
mark is distinctive, it is to the market of 
thig coimtry alone that one has to have 
regard. For that purpose foreign mar- 
kets are wholly irrelevant, unless it be 
shown by evidence that in fact goods 
have been sold in tbis country with a 
foreign mark on them, and that the mark 
1969 Bom./3 H G— 15 


so used has thereby become identified 
with the manufacturer of the goods. If 
a manufacturer having a mark abroad 
has made goods and imported them into 
this country ynth the foreign mark on 
them, the foreign mark may acquire in 
this coimtry this characteristic, that it is 
distinctive of the goods of the manufac- 
turer abroad. If that be shown, it is not 
afterw^ds open to somebody else to re- 
gister in this country that mark, either 
as an importer of the goods of the manu- 
facturer or for any other purpose. The 
reason of that is not that the mark is a 
foreign mark registered in a foreign coim- 
try. but that it is something which has 
been used in the market of this country 
in such a way as to be identified with a 
manufacturer who manufactures in a 
foreign country.” 

To the same effect is the decMon of the 
Comptroller-General reported in 39 RPC 
171, In the matter Isola Ltd., which also 
was relied upon by Mr. Rege. Mr. Bha- 
bha cited in this connection 68 RPC 178, 
In the matter of Gaines Animal Food 
Ltd’s application. In our opinion, the de- 
cision in that case is in no way useful to 
us and therefore, we do not refer to the 
same. 

37. .pother case relied upon in this 
connection was Ebrahim Currim v. Essa 
Abba Sait, (1901) ILR 24 Mad 163. In that 
case, the plaintiff had for many years im- 
ported into Bombay and Madras umbrel- 
las bearing the "Stag” mark from a Glas- 
gow Firm, where it was held "that the 
prior use in Scotland of the mark did not 
justify the Scotch firm and the deferu- 
dant in claiming that the plaintiff’s user 
of the trade mark was illegal or other- 
wise than an exclusive user.” 


38. A person may become a proprietor 
of a_ trade mark in diverse ways. The 
particular mode of acquisition of proprie- 
torship relied upon by the applicant in 
this case is of his user for the first time 
in India in connection with watches and 
allied goods mentioned by him of the mark 
"Caltex”, which at the material time was 
a foreign mark belonging to Degoumois 
& Co. of Switzerland and used by them 
in respect of watches in Switzerland. Be- 
fore the Deputy Registrar and before Mr. 
Justice Shah, proprietorship was claimed 
on the basis that the applicant was entitl- 
ed to it as an importer’s mark. Several 
authorities were cited and were consider- 
ed and principles deduced and relied_ upon 
in that behalf. In our opinion, it is not 
necessary in this case to go into details 
about facts in the various decided cases 
dealing with importer’s marks. In many 
of those cases, the dispute was between a 
foreign trader using a foreign mark m a 
foreign country on goods which were sub- 
sequently imported by Indian importers 
and sold by them in tMs country imto 
that very mark. In short it was a com 
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petition between a foreicn trader and the 
Indian importer for the proprietorship 
ol that mark in this country. We have 
already reached a conclusion that so far 
as this country is concerned. Dettoumois 
& Co. have totally disclaimed any interest 
in the proprietorship of that mark for 
watches etc. In India, the mark "Cal- 
lex" was a totally new mark for watches 
and allied soods. The applicant was the 
oricinalor of that mark so far as that 
class of coods is concerned, and so far as 
this country is concerned. He in fact 
used it in respect of watches. There is no 
evidence that that mark was used by any- 
one else in this country before the appli- 
cant. in connection with that class of 
goods. Unquestionably, the applicant's 
user was not large, but that fact makes 
no difference, because so far as this coun- 
try is concerned, the mark was a new 
mark in respect of the class of goods in 
respect of which the applicant used It. We 
therefore, hold that the applicant Is the 
proprietor of that mark. 

39. The next point for decision Is whe- 
ther the use of the mark was likely to de- 
ceive or cause contusion. It involves the 
decision whether there was any tangible 
danger of deception or confusion being 
caused by the use of that mark. Under 
the provisions of S. 11. Clause (a) of the 
Act. a mark is disentitled to be register- 
ed if the use of it is bkelv to deceive or 
cause confusion. It may be stated that 
S. 12 does not fall for consideration in 
this case in this respect, because the mark 
is identical and. therefore, no question of 
it's being deceptively similar to the mark 
of the opponents arises. 

40. The Deputy Registrar held th^t 
though the marks were identical, as the 
competing goods were entirely different 
in character, and as there was not only 
no connection in the course of trade be- 
tween the competing goods, but also the 
fact that the competing goods were never 
sold at the same shop much less at the 
same counter, and as the trade channels 
through which the respective goods passed 
were entirely different, and as the repu- 
tation that the opponents’ marks had ac- 
quired was only in respect of the goods 
for which their marks were in fact used, 
there was no tangible danger of any de- 
ception or confusion arising. The learned 
Judge held in the appeal against the order 
of the Deputy Registrar that this dedsfon 
of the Deputy Registrar was quite right 
in law. and that there was no question of 
any confusion arising in the mind of the 
public. It is now well settled that whe- 
ther there is a likelihood of deception or 
confusion arising b a matter for decision 
by the Court, and that no witness is entitl- 
ed to say whether the mark is likely to 
deceive or to cause confusion. For exam- 
ple see Parker-Knoll Ltd. v. Knoll In- 
ternational Ltd.. 1962 RPC 26S at pp. 2'73, 


274 (HL). It is therefore clear that evi- 
dence by a witness that it is likely than 
purchasers of the goods will be de<'eived| 
is inadmissible, but the evidence which] 
would be admissible would be of a wit-J 
ness who is accustomed to buy articl^ 
in question, and he can say that he him^ 
self would be deceived. 

41. In this case the two marks are Id- 
entical. Therefore, there is no question 
of any confusion arising because of any 
"similanty” between the nval marks. It 
is the finding of the Deputy Registrar and 
also of the learned Judge that there Is 
no connection between the two t.iarks In 
the course of trade or by reason of there 
being any common trade channels T^at 
finding has not been challenged before 
us The only ground urged by Mr Rege 
in support of the contention that there 
was likelihood of deception and confusion, 
was that there is a danger that the goods 
of the applicant would be taken by pur- 
chasers as being the goods of the op- 
ponents. that is. as indicating that the 
goods had some connection with the op- 
ponents. Mr Rege invited our attention 
to certain leading cases on this point. 


42. Mr. Rege relied upon the case re- 
ported in In the matter of Dunn's Trade 
Mark. 0890) 7 RPC 311. In that case, one 
Dunn applied to register a label for bak- 
ing powder containing conspicuously the 
words "Fruil-Salt Baking Powder", The 
application was opposed by one Eno on 
the ground that he had registered the 
words 'Fruit-Salt' as a trade mark lor 
certain preparations, and had used those 
words to denote his preparation. The 
case reported is a decision of the House 
of Lords. We need not set out the vari- 
ous pieces of evidence relied upon in that 
case. X.ord Watson held that Dunn’s use 
of the words "Fruit-Salt” would have the 
effect of deceiving the people as there 
Would be a suspicious connection between 
the two articles in the minds of many 
persons. 


43. Another case relied upon by Mr 
Reee is that of Edward Hack for the re- 
cis^ation of a Trade Mark (1942) 58 Rj 
P. C. 91. In that ease, an applicaUon was 
made lor registration of the words ’'Black 
Magic" In respect of laxatives. The ap- 
pUcation was opposed by the proprietors 
of the mark "Black Magic", which was 
festered for being used in respect of 
Chocolate and chocolates’. The judg- 
ment shows that it could be held that 
there is a tangible danger of confusion. If 
it could be found that there is a risk of 
confusion in that some persons would ba 
likely to think that the two "Black Magic” 
preparations were made by the 
manufacturers, and others to wonder If 
this might be the case. 


44. Another case relied upon by Hr, 
Rege was Eastman Photographic Ma tr- 
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rials Co. Ld. v. The John Griffiths 
Cycle Corporation Ld. and Kodak Cycle 
Co. Ld. (1898) 15 R. P. C. 105. In that 
case, the Eastman Company were manu- 
facturing Kodak cameras, and also started 
manufacturing certain cameras specially 
adapted for being used on bicycles, which 
were known as "Bicyle Kodaks”. The 
Eastman Company had invented the mark 
"Kodak" and were using it in respect of 
their goods. Another company. John 
Griffiths Cycle Corporation Ld.. applied 
for registration of the word ’’Kodak'' for 
cycles. They thereafter got registered a 
new company called "Kodak” Cycle Com- 
pany Ltd '' That company along with 
John Griffiths Cycle Corporation started 
advertising ’’Kodak cycles ”. The East- 
man Company commenced an action 
against them for preventing the use by 
them of the mark "Kodak". Evidence 
was led in that case which showed a close 
connection between the bicycles and the 
photographic trades It was held in that 
case that no intelligible reason had been 
suggested why the defendants took the 
term "Kodak” to be applied to their cy- 
des. or registered that word as a Trade 
Mark, or used it as the title of the 
company, except for the purpose of 
connecting themselves in some way 
viith the plaintiff company and its busi- 
ness; and that was their real and sole 
object. It was further held that the de- 
fendants’ action in adopting the mark 
•Kodak' and giving the name to the new 
corporation was really to try and get a 
monopoly of the word "Kodak as con- 
nected vwdth cycles, and that they wanted 
to use the word "Kodak” and acquire a 
monopoly of it, as applied to cycles, in 
the hope and intention of, in some shape 
or other, identifying their company with 
the plaintiff company whose "Kodaks" 
were so well known in the market to cause 
the public to suppose either that the de- 
fendant company was connected with the 
plaintiff company, or to lead the public 
to suppose that the goods which the de- 
fendant company was going to sell were 
the goods of the plaintiff company, and so 
to obtain the benefit of the large reputa- 
tion of the plaintiff company. On those 
considerations, it was held that there was 
danger of confusion, and that no registra- 
tion of the defendants' mark ought to 
have been made. 

45. The next case relied upon was that 
reported in In the matter of an applica- 
tion by Ferodo. Ltd.. 82 R P. C. 111. It 
was an application for defensive registra- 
tion of the mark "Ferodo” in connection 
with Pharmaceutical articles and tobacco 
and certain smokers' requisites. The 
mark was registered in several clauses but 
it was principally used for brake linings 
and clutches. The Judgment in that case is 
useful as it shows that in judging whe- 
ther there is a tangible danger of decep- 
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tion or confusion resulting, a test w'ould 
be whether the person seeing the mark 
attached to the new class of goods would 
assume that they originated from the pro- 
prietor of the mark or a registered user 
It further shows that in assessing whe- 
ther there is a tangible danger of decep- 
tion or confusion, the nature of the goods 
is an important factor, for more special 
in character those goods are and. the 
more limited their market, the less likely 
will be the inference that there is such a 
tangible danger. 

46. Mr. Rege also relied upon the 
judgment in the case of 'Walter v Ashton. 
(1902) 2 Ch. D. 282 In our opinion, the 
principles governing this aspect of the 
case are well established, and it is not 
necessary to refer to any further authori- 
ties in support of those principles 

47. Mr. Bhaba took us through the 
judgments in the said three cases report- 
ed in (1890) 7 R P C 311. (1942) 58 R P. 
C. 91 and (1898) 15 R. P. C. 105 He also 
invited our attention in detail to the 
facts in those cases, and the points of 
similarity and distinction between those 
cases and our case, and how. in the light 
of the comparisons and distinctions made 
by him, those pnnciples should be applied 
to this case. He pointed out that in all 
those cases, there was a trade connection 
between the competing goods He argu- 
ed that, therefore, the principle of trad- 
ing on another’s reputation as a factor 
likely to cause deception or confusion 
would apply only when the user of both 
the marks was confined to the same or 
similar classes of goods He argued that 
the principle of causing confusion would 
not be applicable when it was alleged 
that advantage was sought to be taken 
of the reputabon of the opponents gen- 
erally. and not in respect of the reputa- 
tion in respect of the actual user in con- 
nection with a particular class of goods. 
In our opinion, it is not necessary to go 
in detail into the aspect of comparisons 
and distinctions as pointed out by Mr 
Bhabha. One must never forget that 
what Section Ufa) requires to be decid- 
ed is whether the mark sought to be re- 
gistered is likely to deceive or cause con- 
fusion. That likelihood must vary on the 
facts of each case. Human conduct is 
varied and complex. The importance of 
a particular fact or facts may vary in the 
perspective of the totality of the facts 
of each case. The importance of a parti- 
cular fact may increase or diminish when 
considered in combination with different 
sets of facts. What has to be decided in 
a case is whether on the totality of the 
facts of that case, it is likely that therr- 
would be deception or confusion. It 
would, therefore, be totally misleading 
to rely only on some individual fact or 
facts from a decided case and put em- 
phasis on them without taking into ac- 
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count other facts in combination wnlh 
which that particular fact was looked 
upon as 3 deldinR any principle. AU 
factors which are likely to create or al- 
lay deception or confusion must be con- 
sidered in combination- Broadly speak- 
ing. factors creating confusion would be^ 
for example the nature of the mark it- 
self, the class of customers, the extent of 
the reputation, the trade channels, the 
existence of any connection In the course 
of trade, and several others. Of course, 
it need not be stated that it would not be 
that all such factors would exist in each 
and every case. 

48. Now, before proceeding to con- 
ader the facts of this case, it is necessary 
to bear in mind that in proceedings for 
application of registration, the onus of 
proving that the mark is not calculated 
to deceive or cause confusion lies on the 
applicant. That proposition Is well estab* 
Ushed. For example, see the judgment of 
Lord Watson in the above case in 
(1890) 7 RPC 311 and also the judgment 
in Edward Hade's case, in (1042) 58 RPC 
91. 

49. In this case, the goods are totally 
different There is no trade connection 
between them There is no connection in 
the course of trade, nor any common trade 
channels. There are factors against hold- 
ing that there would be any danger of 
deception or confusion. But we must con- 
sider the factors which tend to show that 
there is a likelihood of creating decep- 
tion or confusion. The opponents have 
been ixsing their mark on a very large 
scale since 1937, Their sales In 1956 ex- 
ceeded Rs. 30 crores. Their pubUdty Is 
wide spread and large. In 1956 they spent 
over a ndlUon rupees on advertisements. 
The goods in respect of which they use 
the trade mark "Caltex" are mainly pe- 
troleum, kerosene and lubricants like 
greases and oils etc. The goods In res- 
pect of which the applicant seeks regis- 
tration are mainly watches. The class of 
goods In respect of which the applicant 
seeks re^stration is wider than watches 
and watches can be both costly and 
cheap. It cannot go vdthout notice that 
the goods in respect of which the appli- 
cant in fact used the mark before he ap- 
plied for registration were very cheap 
watches. The goods of the opponents are 
used by persons all over India, in dties 
and In tillages, in different walks of life, 
rich or poor, literate or Illiterate. The 
goods of the applicant are different in 
nature. But they are watches. They 
can be cheap watches. The potential mar- 
ket for them Is, therefore, similar to that 
of the edsting market of the opponents, 
In toe sense that the goods of both the 
parties are not spedal goods. They are 
goo^ which would be purchased by the 
common man. Now, so far as the word 

Is concerned, it is common to 


the opponent's mark as also to the op- 
ponents’ name. To mention the mark 
"Caltex" is also to mention the name of 
the owner. The mark is unlike the 
Lion or the "Stag” mark where there 
would be no direct connection between 
the mark and the name of its owner. The 
opponents are a large company known by 
many as having large resources, and 
therefore, capable of starting any new 
Industry or trade. Because of that rea- 
son, there is a greater probability of toe 
public believing that any goods with the 
mark "Caltex” on them would be toe 
goods of the opponents. This is, in our 
opinion, suffidently established by the 
36 affidavits referred to above. The de- 
ponents of these 36 affidavits are from 
different parts of India, and from dif- 
ferent vocations. In this connection, it 
may be stated that one of the deponents, 
Pujara, in his cross-examination, has 
stated that he would not be confused If 
he found the mark "Caltex” on other 
goods, like potato chips, hats, umbrellas, 
etc. Such evidence on this particular 
point is not of much assistance, A wit- 
ness who says so may be more particu- 
lar or may have a sub-conscious back- 
ground. whereby he makes toe neces- 
sary distinction between toe mark as 
i^d on different kinds of goods. Al- 
though such evidence would be weak, 
even such weak evidence has not been 
by the applicant. There is no 
affidavit on behalf of the applicant of any 
wtness who says that he would not be so 
deceived or confused. But. there Is -the 
evidence of Rajpal, who even in his cross- 
examination has stated that he would 
take all goods bearing toe mark "Caltex" 
to have been manufactured by the op- 
ponents. The evidence of the other de- 
ponents as contained in their affidavits is 
similar. There Is an additional factor 
to be taken Into consideration. The ap; 
pucant has given no explanation why he 
selected the word "Caltex". Mr, Bha- 
bha contended that although the appli- 
cant has not specifically stated toe rea- 
son for his selection, it can be inferred 
from the other statements of the appli- 
cant on the record. He pointed out that 
the appbeant has stated that In about 
April 1955 he had gone to Switzerland; 
that he saw the mark applied by Degou- 
i^is & Co. on their watches; and that 
their watches had good sales. He says 
that these facts by themselves provide 
toe reason for his making the selection. 
But, unfortunately for the applicant. U Is 
Mso his evidence that Degoumois & Co. 
had other marks In respect of their wat- 
tes. As a matter of fact on the tirst 
order which the applicant placed with 
Degoumois & Co„ which Is dated 6th 
April 1955, toe mark originally selected 
by him in respect of the categories of 
watches covered thereby was "Sandy", 
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which also was a mark of Degoumois & 
Co. He got the mark "Sandy" changed 
to "Caltex” only subsequently. Why he 
made the change has not been explained. 
It would be legitimate to infer that he 
selected the mark "Caltex” to take ad- 
vantage of the reputation of that mark 
as used by the opponents in connection 
with their goods. The applicant’s selec- 
tion of the mark was made, to use the 
words of Lord Denning in 1962 RPC 265 
(HL), with intention to deceive and cause 
confusion, and he must, therefore, be 
given credit for success in his intention, 
and we should not hesitate to hold that 
the use of that mark is likely to decmve 
or cause confusion. In this coimection, 
the following passage from the judgment 
in Edward Hack’s case, (1942) 58 RPC 91, 
occurring at p. 106 is relevant: 

"I think that a large number of per- 
sons if they heard of a laxative called 
'Black Magic’ or saw advertisements of a 
laxative called 'Black Magic’ would be 
likely to think that that laxative was 
made by the same firm who made the 
"Black Magic” chocolates”. 

On the facts of this case, we have no 
hesitation in holding that a large number 
of persons, if they see or hear about the 
mark "Caltex” in connection with wat- 
ches, would be led to think that the wat- 
ches were in some way connected with 
the opponents, or they would at least 
wonder whether they were in any way 
connected with the opponents. Persons 
seeing the mark attached to watches, 
which is a new class of goods, would as- 
sume, or are most likely to assuine, that 
they originated from the proprietor of 
The mark, namely, the opponents, 

50. We are, therefore, of the opinion 
that if the application for registration is 
granted and the mark is used in connec- 
tion with the goods in revert of which 
the application is made, it is likely to 
cause deception and confuaon. 

51, Mr. Rege urged that the_ appli- 
cant acted dishonestly in selecting the 
mark "Caltex”, with the intention of 
trading on the wide reputation which that 
mark enjoys in India, that the applicant’s 
case is not founded on truth, and that, be- 
cause of these two reasons, the- applicant 
should be held disentitled to registration 
under the discretionary provisions con- 
tained in cL (e) of Section 11 of the Act. 
Under that provision there is prohibition 
agmnst registering a mark "which would 
otherwise be disentitled to protection in a 
Court.” The provision contained in 
els. (a) to (d) of that section shows that 
the factor which is to be taken into ac- 
count for not registering a mark is a fac- 
tor connected with the mark itself, in con- 
tradistinction, for example, to a factor 
concerning the person applying for regis- 
toation or the facts or circumstances under 


which or the intention with which he ap- 
plies for registration. The provision con- 
tained in clause (e) is discretionary. It is 
to be considered in cases when an appli- 
cation is made for registration. Such ap- 
plication has to be made under S. 18. Sub- 
section (4) of Section 18 also contains a 
provision for the exercise of discretion in 
accepting or refusing to register, because 
it provides: "the Registrar may refuse the 
application or may accept it absolutely or 
subject to such amendments, modifica- 
tions, conditions or limitations, if any, as 
he may think fit.” Both these provisions 
confer a discretion in accepting or refus- 
ing registration. It would be unreasonable 
to ascribe to the Legislature an intention 
to provide for such a discretion at two 
places in the same enactment, and that 
too without making any distinction as to 
the circumstances under which it can be 
exercised, or the objects for which it 
should be exercised . It leads to the con- 
clusion that the Legislature intended to 
malce a provision for the exercise of dis- 
cretion but in different set of circumst- 
ances under clause (e) of Section 11 and 
xmder sub-section (4) of Section 18. In 
this connection, Mr. Bhabha invited our 
attention to the following statement in 
Kerly on Trade Marks, 8th Edition at 
page 167: 

"This section is directed to some posi- 
tive objection to registration and not to 
mere lack of qualification. It contem- 
plates some illegality inherent in the mark 
itself." 

The statement is made in Kerly in rela- 
tion to Section 11 of the English Act, 
wWch is, for this purpose, in pari materia 
with clause (e) of Section 11 of our 
Act. One of the cases relied upon by 
Kerly in support of that statement is that 
of Hassan El-Madi's application for trade 
mark, 71 RPC 281. In construing the pro- 
vision of the English Act, Lloyd Jacob J. 
observed in that case at p, 295: 

^ "In my judgment, the reference in Sec- 
tion 11 to disentitlement to protection in 
a Court of Justice is to be related to 
something inherent in the mark applied 
for. That to me would follow from the 
fact that the phrase is qualified by "by 
reason of its being likely to deceive or 
cause confusion or otherwise”, and the 
fact that it introduces as proper for con- 
sideration any matter arising out of the 
form and nature of the mark applied for 
which could properly be objected to as 
unsuitable for inclusion in the Register,” 
In our opinion, the prohibition contained 
in clause (e) of Sec. 11 must, therefore, 
be restricted to some illegality inherent 
in the mark itself and not de hors the 
mark itself. Mr. Rege’s contention can- 
not be considered under the provisions of 
Section 11(e). 

52. The question then ar^es whether 
the above two causes for disentitlement 
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urged by Mr. Rege can prevent registra- 
tion under Section 18(4). There Is no ab- 
Eolute right to registration, and the Regis- 
trar has discretion to refuse registration. 
That is the well-settled position in law, 
and neither side has naturally urged any 
contention to the contrary Mr. Rege’s 
allegation that the apphcant was actuated 
by dishonesty in selecting the mark con- 
cerns his motive. The other allegation 
of Mr. Rege that the applicant’s case was 
not founded in truth ascribes to the ap- 
plicant dishonest conduct. Mr. Bhabha. 
however, contended that there is no such 
plea at all taken by the opponents before 
the Registrar, nor have any particulars 
in that behalf been given This complaint 
is not iusUhed. "rheTe is such a plea 
taken by the opponents It is to be found 
In the very first document which they 
filed before the Registrar, namely, the 
Notice of Opposition. It is stated in para 
5 ol the grounds ol opposition In the 
language in which it is taken, however, 
di^onestv as such has not been specifi- 
cally stated But what has been stated is 
that the Registrar should in the exercise 
of his discretion refuse to grant the ap- 
plication for registering the mark But 
after the notice of opposition was filed, 
the opponents filed the affidavit of Befv 
dated 8lh December 1959. In gaca 15 of 
that affidavit, it is stated that any one in 
India using the trade mark "Caltex” as 
a trade mark on goods not of the manu- 
facture of Caltex (India) Ltd. would be 
using it merely for the purpose of deceiv- 
ing the public into supposing that they 
are manufactured by Caltex (India) Ltd. 
liiis Is a clear allegation of dishonesty 
and the plea was taken before the Deputv 
Registrar before the proceedings before 
him concluded. In any event, that plea 
was argued before the Deputy Registrar, 
and the Deputv Registrar has recorded a 
finding on that plea. It was also argued 
before Mr. Justice Shah, and he also has 
recorded his finding on that plea. The 
applicant did not. at any stage, register 
any protest, and it is. therefore, not open 
to him now to resist this argument on the 
ground that it was not pleaded at all 
But there is another ground to hold 
against this particular contention of the 
applicant What Mr. Rege has urged b 
that the Registrar ought to have exercts- 
his discretion against registering th® 
application of the applicant. The dis- 
cretion has been vested in the Registrar 
under Section 18(4). for protection of the 
Interests of the general public. In this 
connection, the judgment in Midland Coun- 
ties Dairy Ltd. v. Midland Dairies Ltd.. 
(1943) 65 RPC 435. may be referred to 
In that case, no fraud was alleged, and 
as a matter of fact, the chief witness for 
the plaintiff disclaimed any allegation of 
fraud. It was argued that in these cir- 
cumstances. the Court should exclude all 


considerations of fraud from ib mind It 
was held "In mv opinion the Court b not 
bound bv the form of tiie pleadings, or by 
dbclaimer on the plaintiffs behalf, to 
shut its eves to a case of fraud if con 
vinced that one exists." It is clear that 
the discretion has been vested under Sec- 
tion 18(4) so that the tribunal can satisfy 
its conscience and satisfy itself that regis- 
tration of the mark would not operate 
as a fraud on the general public In our 
opinion, therefore, it is open to Mr Rege 
to urge this contention. Even if he did 
not urge it. it b our dutv to see that 
what has been alleged bv Mr Rege 
against the applicant does not exist m the 
way of the application being registered 

53 and 54. {After discussing evidence 
His Lordship proceeded ) 

55. In our opinion, due to both the 
above reasons the discretion under Sec- 
tion 18(4) should have been exercised 
against registering the applicant’s appU 
cation The Deputy Registrar has. how- 
ever. exercised the discretion in favour of 
registration Mr. Justice Shah held 
against exercising that discretion in fav- 
our of regi-iermg the application He 
thereby inieilered with the exercise of 
the discretion bv the Deputy Regustrar 
and acluollv exercised it conversely The 
Question arises whether in the circum- 
stances ol this case tliere was reasun to 
interfere with the exercise of his discre- 
tion by the Deputy Registrar. This dis- 
cretion IS a ludicial discretion, and the 
Deputv Regisliar's exercise thereof 
should be overruled only If he has applied 
wrong principles of law or has not appre- 
ciated thf facts before him. 

56. These principles’ can be gathered 
from In the matter of William Bailey Bir- 
mingham Ld . 52 RPC I3i) and In tbe mat- 
ter of J. & P Coats Ltd . 53 RPC 355. 
Now. in this case, the material portion of 
the decision of the Deputy Registrar is a* 
follows; 

"The opponents have very vehemently 
urged that the application should be re- 
fused by the Tribunal in the exercise of 
ib discretion No doubt Section 18 of 
the Trade and Merchandise Marks Act, 
1958 confers upon the Registrar a discre- 
tion to refuse or accept an application but 
then such discretion has to be reasonably 
and not capnciouslv exercised and must 
be based upon judicial and legal princip- 
les. Having regard to the findings of 
fact arrived at bv me in this case, name- 
ly. that the competing goods are entire- 
ly different in character and that the res- 
pective trade channels are entirely dif- 
ferent and that despite the reputation ac- 
quired by the opponents’ mark the appli- 
cant’s mark will not reasonably be hkely 
to deceive or cause confusion, I fall to 
see on what legal or judicial basis can I 
justifiabiv exercise the discretion adver- 
sely to the applicant. Moreover, in view 
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of my aforesaid findings, any exercise of 
discretion adversely to the applicant in 
the present case would in effect amount 
to giving a monopoly to the opponents in 
the word ’’Caltex" irrespective of any 
goods whatsoever and that, would be 
throwing to the winds and doing wolence 
to the basic principle of the Law of Trade 
Mark which permits the use and registra- 
tion of the same mark by two different 
persons in respect of goods entirely dif- 
ferent in character,” 

It is clear that the Deputy Registrar has 
taken into account two factors for decid- 
ing that he could not exercise his discre- 
tion against the applicant. 

57. Taking the second factor first, he 
felt that the exercise of his discretion ad- 
versely to the applicant would, in effect, 
amount to giving a monopoly to the op- 
ponents in the word ’Caltex’ irrespective 
of any goods whatsoever. The use of the 
words "in the present case” suggests that 
he was limiting his statement that "any 
exercise of discretion adversely to the ap- 
plicant would in effect amount to giving 
a monopoly to the opponents” to this par- 
ticular case only, and that he was not 
stating it by way of a general proposition 
applicable to all cases. Therefore, this 
statement must be considered in that res- 
tricted sense. In our opinion, read in 
that restricted sense it is difficult to 
understand its meaning. How could the 
exercise of the discretion against the ap- 
plicant result in the creation of a mono- 
poly in the opponents in the word "Cal- 
tex” in respect of every conceivable kind 
of goods? The exercise of his discretion 
against registration would disentitle only 
the applicant to use the mark "Caltex." 
But that would not be creation of a mono- 
poly in the opponents. A monopoly 
means a sole right being vested in the 
applicant to use mark to the exclusion of 
all other persons. By the mere fact of 
exercising discretion in that way, none 
other than the applicant would be disen- 
titled to use the mark in respect of goods 
falling in the classes other than those for 
■which the opponents have registered their 
mark. It is quite clear that even if th« 
discretion was exercised against the ap- 
plicant. it could not have conferred any 
monopoly on the opponents as apprehend- 
ed by the Deput-y Registrar, or prevent- 
ed any other person in a fit case from 
using the word "Caltex" as his trade 
inark in respect of other goods as per- 
mitted under the trade mark lavv. Think- 
ing in terms of monopoly in this context 
was basically ■wrong. When considering 
the question of the exercise of his discre- 
tion the Deputy Registrar has taken in- 
to account a principle which had no ap- 
plication to the facts of this case. 

58. Turning now to the first reason, 
the Deputy Registrar felt that there was 


no legal or judicial baris for exercising 
the discretion adversely to the applicant 
because of the findings of fact which he 
has arrived at. No finding of fact arriv- 
ed at by him. either individually or cum- 
ulatively w'ith the other findings of facts, 
would make the exercise of his discretion 
against the applicant otherwise than on 
a legal or iudicial basis. The findings of 
fact arrived at by him in connection ■with 
the proprietorship of the applicant and 
the question whether there ■w’as a tangi- 
ble danger of deception or confusion aris- 
ing. w'ere arrived at by him for those 
purposes only. He had to reconsider 
those findings of fact, to the extent that 
they were relevant for the purpose of 
exercising discretion in conjunction ■with 
various other facts which were relevant 
lor that purpose and which we have al- 
ready pointed out when considering the 
two grounds urged by Mr. Rege in sup- 
port of exercising the discretion against 
registering the application. He has, 
therefore, failed to appreciate, that is, to 
take into consideration, all the relevant 
facts. A Court is therefore entitled to 
interfere with such an exercise of dis- 
cretion. The approach would have had 
to be different if the Deputy Registrar 
had considered the other questions oi 
fact, weighed them and come to a con- 
clusion that he ought to exercise the dis- 
cretion against the applicant. In the lat- 
ter event a Court could have interfered, 
not merely because the Court would, on 
its own. have taken a different ■view, but 
only if there was something fundamental- 
ly wrong in his appreciation of the facts 
concerned. What the Deputy Registrar 
felt was that in view of his findings o£ 
fact, he was debarred from considering 
the other relevant facts either by them- 
selves or even in combination with the 
facts as found by him. for the purpose oj 
deciding how to exercise his discretaon. 
This is not a case of merely a wrong ap- 
preciation of the facts before him by the 
Deputy Registrar. It is much stronger. 
In these circumstances, therefore, we are 
of the opinion that the learned Judge 'was 
justified in interfering with the exercise 
of his discretion by the Deputy Registrar. 

59. The appeal, therefore, fails and Is 
dismissed with costs. 

60. Liberty to the respondent’s attor- 
neys to ■withdraw the sum of Rs. 500 de- 
posited by the applicant as security for 
costs in this appeaL 

VGW/D.V.C, Appeal dismissed. 
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O. C. J. Appeal No. 35 of 1966: Sum- 
mary Suit No. 4 of 1966. D^ 7-12-1967. 

(A) Civil P. C. (1908), S. 10 and O. 37 
Hr. 2 and 3 (as amended in Bombay) ~ 

Stay of suit — Summary suit — Questions 
to be decided are not of merits of claim 
and defence between parties — Defen- 
dant need not obtain leave to appear, 
though such leave b necessary to defend 
the suit — Appearance by defendant to 
apply for stay of plaintifPs suit subse- 
quently -filed — L^vo to appear not 


A.Llt. 

(1062) AIR 1962 Bom 241 (V 49)=63 
Bom LR 947 (FB), Elphinstone Etc, 
Milb V. Sondhi Sons 18 

a957) AIR 1957 Andh Pra 491 (V 44)= 
1956 Andh WR 197, Siiramchandra 
V. Mahalakshmamma 18 

(1957) AIR 1957 Cal 727 (V 441=61 
Cal WN 559, Shorab Modi v. 

Mansato Film Distributors 19 

(1955) AIR 1955 All 309 (V 42)=ILR 
(1955) 1 All 295 (FB), Ramrichpal 
Smgh V. Dayanand Sarup 14 

(1654) 56 Bom LR 916. Jagannath 
Murhdhar v. Rupchand 14 

(1954) AIR 1954 Mad 1057 (V 41)= 
ip (1954) Mad 1052 (FB), Central 
Brokers v. Ramnarayana Poddar 


& Co. 
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Having regard to the scheme of Order 
XXXVII as amended by Bombay High 
Court, it Is now not necessary for a defen- 
dant to obtain leave to appear In a sum- 
mary suit He can also ni^e applications 
which do not rabe a defence to the suit 
without obtaining leave to defend. It b 
also clear that when ordering a suit to 
be stayed under the provisions of Section 
10 the questions that the Court decides 
are not those of merits of claim and de- 
fence between the parties. The Court has 
to ascertain if a previously Instituted suit 
b pending in a Court of competent juris- 
diction and whether the matter in issue 
in the subsequently Instituted suit b 
directly and substantially In issue in the 
previously Instituted suit AIR 1955 All 
309 (FB). ReL on. (Para 14) 

A defendant in a summary suit would 
be entitled to apply to the Court for stay 
of the subsequently Instituted suit Thb 
is so because the true intent of the pro- 
visions in Section 10 is that common mat- 
ters in bsue In two suits should be ordi- 
narily decided in a previously instituted 
suit. This would be the position even If 
the subsequently instituted suit may be 
a summary suit. (Para 15) 

(B) Civil P. a (1908), Ss. 100 and 101 
— Question of fact — Date of institution 
of suit — CoDCC.ssion regarding (he date 
on which plaintiff lodged the plaint in a 
suit in accordance vritb Rr. 104 and 105 
of Bombay High Court Original Side 
Rules — Held that concession related to 
question of fact and was binding on party 
in second appeal. AIR 1934 Bom 91, Db> 


(1953) AIR 1953 SC 198 (V 401=1953 
SCR 1159. Asrumati Debf v. Kumar 
..Kupendra Deb Rajkot 38 

(1^3) AIR 1953 Bom 80 (V 40)= 54 
LR 754. Dewanchand & Sons 
V. Dora Few .ti 

(1^3) AIR 1953 Bom 117 (V 40)=54 
Bom LR ^4, Jai Hind Iron Mart v 
Tulsiram no 

(1940) 44 Cal WN 604. Suprokash 
..Chandra v. Amullya Chandra 9 n 
air 1940 Oudh 441 (V 27)= 

ILR 16 Luck 184, Ralsuddin v 
^sti Sugar Mills Ltd. a 

^®«rendranath 

Dheerendranath Nlyogl 0 

(1^) AIR 1934 Bom 91 (V 21)=36 
Bom LR 84, Ram Gopal v, Ram- 
®srup ft ,ft ,* .A 

(1933) AIR 1633 Bom 85 (V 26)=35 * 

ATo Pirojshaw 19 

(1^7) AIR 1927 Bom 480 (V 141=29 
Bom LR 981, Dharamsi CSiemical 
, 5k>. v. OchharJal tn 

(1926) AIR 1926 Bom 250 (V 13)=28 
^^.,LR 138, Pestonji v. Jam- 
snedjl 

(1M5) ./UR 1925 PC 150 fV 12)=28 
J^lwanchand v. 

, Weld & Co. 

(1922) AIR 1922 Bom 276 fV 9)=ILR 

Pann^*^ k®” Kapurchand v. 
Pannaji Devichand 
(1912) 1912-1 KB 259=81 LJKB 439 
Symon & Co. v. Palmer’s Stores 


S. J. Sorabjl Instruct- 
Shah and Co., for Appcl- 

ting. (1940) 44 Cal WN 604 and (1935) ILR ‘ 

62 Cal 1115 and AIR 1940 Oudh 441. Ref, ^ Divekar and Co.. 

^ plaintiffs 
from the order dated March 30. 
1966. pass^ by Mr. Justice Mody on the 
defendante* Notice of Motion dated Feb- 
Summary 

^ stayed pending 

tte he^g and final disposal of the de- 
2270 of 1965 in the 
High Court at Calcutta with Hberty to 
the plamtifb to proceed with their above 


(Para 12) 

Cases Referred: Chronological Paras 
(1966) 68 Bom LR 407=1966 Mah LJ 
649, Krishnanath Balkrlshna v. 

Ram Ratan 14 

(1966) Appeal No. 45 of 1966 D/- 5-9- 
1966 (Bom.), Shantiniketan Co-op. 
Housing Society Ltd. v. Oil Corpora- 
tion of India (Pvt.) Ltd. ^ 
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suit in so far as it concerned the plaintiffs’ 
two claims of Rs. 5,000/- and Rs. 582/-, The 
costs of the Notice of Motion were made 
costs in the cause. 

2. The relevant facts are as foUows: 

3. In March 1963 the plaintiffs sold 
and the defendants purchased from the 
plaintiffs Hoe Rotary Printing Machine 
for the price of Rs. 2,50,000. Originally, 
the defendants had executed in 
favour of the plaintiffs’ Bankers a 
demand promissory note thereunder pro- 
mising to pay the said price along with 
interest at 7i per cent per annum. The 
plaintiffs demanded payment of the price 
repeatedly by correspondence which forms 
part of the annexures to the plaint The 
promissory note executed in favour of 
tile plaintiffs’ Bankers was in August 
1964 substituted by a demand promissory 
note for the above sum of Rs. 2,50,000 
and interest at 7i% per annum direct- 
ly in favour of the plaintiffs. That pro- 
missory note was antedated May 30, 
1963, ^d a copy of that promissory note 
is Ex. D to the plaint The defendants 
paid three respective amounts of Rupees 
2,000 each respectively on June 15, Octo- 
ber 29 and December 31, 1964, to the 
plaintiffs towards interest payable in res- 
pect of the above price On December 
11, 1964, the plaintiffs sold and delivered 
three Inter-Tj^e Machines of the value 
of Rs. 5,000 to the defendants. In March 

1965, at the instance of the defendants 
the plaintiffs deputed their employee one 
P. Ra.igopalan from Bombay to Cal- 
cutta in connection with the working of 
the machinery and thereby incurred the 
expense of Rs, 582. The defendants paid 
further amount of Rs. 2,000 for interest 
on March 29, 1965. They further paid a 
sum of Rs. 1,00,000 towards the debt of 
the price and the promissory note on Au- 
gust 12, 1965. In spite of repeated de- 
mands made in correspondence, the de- 
fendants failed to make further pay- 
ments. As the defendants fmled to make 
further payments, the plaintiffs ultimate- 
ly filed the above Suit No. 4 of 1966 on 
the Original Side of this Court for re- 
covering the aggregate siun of Rupees 
1,92,684.72 in respect of the price of the 
naachineries delivered and the expense of 
Rs 582 incurred. The plaintiffs claimed 
interest at the rate of 7i per cent per 
nnnnm from December 16, 1965. 

4. In December 1965 the defendants 
filed their Suit No. 2270 of 1965 in the 
High Court at Calcutta. The defendants 
thereafter proceeded to take out the 
Notice of Motion dated February 11, 1966, 
for stay of the trial of the plaintiffs 
above suit until the disposal of the de- 
fendants’ suit at Calcutta. By an ex 
parte application made on Februa^ 10, 

1966, the defendants obtained ^ .order of 
an interim stay of the plamtiffs smt 
pending the hearing of them Notice of 


Motion. The defendants had filed their 
appearance in the plaintiffs’ suit and but 
for the above ad interim injimction the 
plaintiffs would have in accordance with 
the rules governing summary suits pro- 
ceeded to take out a summons for judg- 
ment in connection with the claim made 
in the suit. Ordinarily, the defendants 
would have on such summons for judg- 
ment by affidavit in reply shown cause 
and indicated their defence to the suit 
and applied for leave to defend the suit. 
The plaintiffs were prevented from tak- 
ing out the summons for judgment be- 
cause the defendants had obtained ad 
interim injimction as mentioned abova 
The plaintiffs filed their affidavit in rep- 
ly on the defendants’ Notice of Motion 
on February 5, 1966 and took out a 
Notice of Motion dated March 8, 1966, 
claiming that pending the hearing of the 
plaintiffs’ suit the defendants should be 
restrained by an order of injunction from 
proceeding with their Calcutta suit. Both 
the Notices of Motion came to be dispos- 
ed of by Mr. Justice Mody by a common 
judgment delivered on March 30, 1966. 

^ 5. In support of their Notice of Mo- 
tion the defendants by their affidavit and 
arguments contended that the plaintiffs’ 
suit was instituted on January 10, 1966. 
That is the allegation in paragraph 2 of 
the affidavit in support made by Dilip- 
Sen Gupta on February 5, 1966. The de- 
fendants pointed out by diverse allega- 
tions that the matter in issue in the plain- 
tiffs’ suit was directly and substantially 
in issue in the defendants’ suit pending 
in the High Court of Calcutta which had 
jurisdiction to grant the relief claimed in 
the suit By their affidavit in reply, the 
plaintiffs denied that the Calcutta suit 
was instituted prior to the institution of 
their suit 'They denied that the Calcutta 
suit was instituted on December 23, 

1965. As regards their own suit the 
plaintiffs pointed out in paragraph 10 of 
the affidavit in reply the following facts: 

"The plaint x x x was signed and 
declared x x x on 20th December 1965, 
along with petition for leave under clause 
12 of the Letters Patent. Leave under 
clause 12 was granted x x x on 22-12- 

1965 and the plaint was lodged on the 
same day. The Courts were closed on 
24-12-1965 and reopened on 10-1-1966. 
The Prothonotary and Senior Master ap- 
pears to have admitted the plaint on the 
reopening of the Courts on 10th January 

1966 and the suit is taken as filed on 10-1- 

1966. ” 

As regards the defendants’ suit, _ they 
stated: "It appears that the plaint in the 
Calcutta suit was declared on 23rd De- 
cember 1965. Leave under Clause 12 of 
the Letters Patent is also asked for in 
the said suit There is nothing to sh^ 
whether leave under Clause 12 of the 
Letters Patent was granted and if so 
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when.” At the hearins. on behalf of the 
plaintiffs, it was not contended that Uie 
defendants' suit was not filed in the Hiah 
Court of Calcutta on December 23. 1965. 
In that connection, the learned Judae has 
stated that: 

"There is no dispute that the said Cal- 
cutta Suit No 2270 of 1965 was filed on 
23rd December 1965.” 

As reaards their own suit, the plaintiffs 
appear to have stated that their suit must 
be deemed to have been filed on Decem- 
ber 24. 1965. In that connection, the 
learned Judce recorded: 'There is now 
no dispute that the present suit must be 
deemed to have been filed on the 24th 
of December 1965.” Apparently, it was 
not contended before the learned Judge 
that the Plaintiffs’ suit could be con- 
sidered as havinc been filed at any time 
prior to December 24, 1965. Havinc re- 
gard to the statements and contentions 
made as above before him. as regards the 
question whether the defendants' suit 
was previously instituted, the learned 
Judge held: 'It is, therefore, clear as a 
question of fact, that the Calcutta suit 
was filed one day earlier than the present 
suit’. 

C. The learned Judge negatived the 
contention that the matters in Issue In 
the Bombay suit were not subsiantially 
the same as those in the Calcutta suit. The 
plaintiffs' contention was that their 
claims for the pnee of Rs. 5.000 In res- 
pect of three Inter-Type Machines and 
for Rs 582 being the expenses incurred 
for deputing P. M. Rajaopalan to Cal- 
cutta were not subject-matter of the Cal- 
cutta suit In the result, the Court should 
hold that the matters in issue in the Bom- 
bay suit were not substantially the same 
as those in the Calcutta suit The learn- 
ed Judge held that the two claims on the 
basis whereof the above contention was 
being advanced by the plaintiffs were 
triable in this Court. They were subject- 
matter of separate causes of action, but 
the rest of the claims in the suit were 
matters in issue in the defendants’ suit at 
(Slcutta and arose as a separate cause of 
action from the other two claims and 
were liable to be stayed under Section 
10 of the Code of Civil Procedure. The 
plaintiffs’ contention that the defendants 
could not appear and take out a Notice of 
Motion for stay unless they had obtained 
leave to defend in accordance with the 
procedure prescribed for summary suits 
was negatived by the learned Judge. The 
learned Judge held that leave of the 
Court was required only for the purpose 
of defending the suit. The application for 
stay of the suit did not amount to an oPs 
plication or a step in the nature of de- 
fending the suit Having made the above 
findings on the Notice of Motion of the 
defendants, the learned Judge granted 
stay to the extent already mentioned 


above. The learned Judge has dealt with 
the contentions made by the parties on 
the Notice of Motion of the Plaintiffs for 
injunction against the defendants from 
proceeding with the Calcutta suit We 
are not concerned with that part of the 
judgment in this appeal. 

7. On behalf of the plaintiffs, the fol- 
lowing contentions are made: 

(U The plaintiffs’ suit in this Court 
was previously instituted suit. The con- 
tention was that the plantiffs’ suit must 
be held to have been instituted when the 
plaintiffs presented on December 20, 1985, 
their petition for leave under Clause 12 
of the Letters Patent along with the 
plaint in this suit. 

(2) Under Section 10 of the Code ol 
Civil Procedure the direction is that the 
Court in which a subsequent suit is filed 
should not proceed to a trial thereof. In 
summary suit having regard to the pro- 
cedure prescribed in respect thereof, "the 
trial” does not commence in any event 
until after defendant obtains leave to de- 
fend. In this case, the question of trial 
of the suit had not arisen because the de- 
fendants had not obtained leave' to de- 
fend. The order for stay was. therefore^ 
not correct 

(3) Partial stay of a part of the suit 
cannot be granted under Section 10. ^Ag”' 
the plaintiffs’ claims for Rs. 5.000'^nd 
Rs. 582 were not liable to be stayed, the 
other part of the plaintiffs' claim was not 
liable to be stayed. 

8. On behalf of the defendants, ea^ 
of these contentions was denied. It was 
further contended that an order grant- 
ing stay was not a judgment within the 
meaning of Clause 15 of the Letters Pat- 
ent and the above order was, therefore, 
not appealable. It was also contended 
that the plaintiffs had approached the 
Supreme Court for special leave to ap- 
peal in respect of the above order by 
Special Leave to Appeal Petition No. 736 
of J966. In the matter of that petition 
the defendants had appeared as caveators. 
The Supreme Court had rejected that 
petition by its order dated August 36, 
1966. The plaintiffs had accordingly no 
light of appeal. 

9. In connection with the first con- 
tention that the plaintiffs' suit was previ- 
ously instituted, Mr. Diwan has repea- 
tedly ^dfawn our attention to the facta 
alleged on behalf of the plaintiffs in 
paragraph 10 of the affidavit in reply 
which we have already quoted above. He 
has emphasised that the plaintiffs had 
approached this Court for obtaining 
leave under Clause 12 of the letters 
Patent by a petition signed and declared 
on December 20. 1965. The plaintiffs 
had along with t^t petition product 
the plaint in this siilt for examination 
thereof by the Court for consideration of 
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the petition for leave under Clause 12. He 
has in that connection relied upon the 
statement in paragraph 1 of the petition 
for leave that "the said plaint is lodged 
in the office of the Prothonotary and 
Senior Master of this x x x Court for 
admission”. He has insisted that without 
submission of the plaint in connection 
with the leave application the Plaintiffs 
could not have obtained an order dated 
December 22. 1965. whereby leave under 
Clause 12 had been granted . His insis- 
tence was that when the plaintiffs sub- 
mitted the plaint along with the leave 
application the plaintiffs had duly pre- 
sented the plaint to this Court and had 
accordingly instituted the suit within the 
meaning of the provisions in Order VI 
Rule 1 of the Code of Civil Procedure as 
discussed in the case of Ramgopal v. 
Ramsarup. 36 B. L. R. 84 = (AIR 1934 
Bom 91) He pointed out that in that 
case the observations of Beaumont. C. J., 
were to the effect that presentation of 
the plaint for obtaining leave under Clause 
12 of the Letters Patent amounted to 
institution of suit. He further argued that 
this very case had been followed by the 
High Court at Calcutta in the case ot 
Suproka.sh Chandra v. Amullya Chandra, 
(1940) 44 Cal WN 604. He relied upon 
the decision in the case of Heerendranath 
Datta V Dheerendranath Niyogi. (1935) 
ILR 62 Cal 1115 where also the Court 
had held that presentation of the plaint 
to a Court was equivalent to institution 
of suit in Court. In this very connec- 
tion. he referred to the case of Raisuddin 
v. Basti Sugar Mills. Ltd Basti., ILR 16 
Luck 184=(AIR 1940 Oudh 441) where, 
in connection with a pauper suit, the 
Court held that the same must be held 
to have been instituted at the date when 
the pauper petition was presented. 

10. In reply. Mr. Nariman for the de- 
fendants has contended that the true con- 
struction of the provisions in Section 10 
of the Code of Civil Procedure is that two 
live suits must be on the record of two 
competent Courts. That was according 
to him the effect of the word "pending” 
contained in Section 10. ■ A suit to be held 
to be previously instituted within the 
meaning of that section must be a suit 
which is "admitted” on the file of a Court 
of competent iurisdiction and not merely 
a suit in respect w’hereof a plaint might 
have been previously presented. The 
contention was that mere presentation or 
lodging of the plaint for examination was 
not relevant to ascertain the fact about 
the date of institution of a suit in an in- 
quiry under Section 10. The result of 
this contention, according to him, was 
that the plaintiffs’ suit must be held to 
have been instituted and/or filed on Janu- 
ary 10, 1966. His further and more em- 
phatic contention was that the argument 


on behalf of the plaintiffs that their suit 
was filed on December 20. 1965. was con- 
trary to all arguments advanced and con- 
cession made in the trial Court He em- 
phaased that having regard to the con- 
tention made on behalf of the defendants 
in their affidavit that the plaintiffs’ suit 
should be considered as having been filed 
on January 10. 1966. a very serious ques- 
tion about the date when the plaintiffs’ 
suit was instituted had arisen. On that 
question the plaintiffs had not contended 
that their suit had been filed on Decem- 
ber 20. 1965. when the petition for leave 
under Clause 12 had been filed or on 
December 22, 1965, when such leave was 
granted, but arguments were advanced on 
the footing of a concession that the suit 
was instituted and must be "deemed" to 
have been instituted when on December 
24. 1965, after payment of Court-fees on 
that day the plaintiffs had lodged the 
plaint in the office of the Court. He has in 
that connection very strongly relied upon 
the learned Judge’s statement in his judg- 
ment that "there is now no dispute that 
the present suit must be deemed to have 
been filed on the 24th of December 1965.’’ 
He has contended that if on behalf of the 
plaintiffs the contention that their suit 
was instituted on December 20 had been 
made the defendants would have contest- 
ed that question of fact and would have 
by leading evidence proved all details as 
to how the plaint was dealt with between 
December 20 and 24, on which last date 
the Court-fee stamps were for the first 
time affixed to the plaint. He has point- 
ed out the fact that the docket of the 
plaint is annexed after the Court-fee 
stamps were included on December 24. 
Admittedly, these stamp papers did not 
form part of the plaint that was forward- 
ed to the Court along with the petition 
for leave under Clause 12. He has relied 
upon the endorsement showing cancella- 
tion of the stamp papers on December 24. 
1965. He has in that connection relied 
upon the endorsement made by the office 
of the Court that the plaint was "lodged” 
at "3 p m.” on December 24. In this very 
connection he has also pointed out that 
the practice of the Court is that a lodging 
register mentioning particulars of the date 
and time when plaints are lodged is 
maintained in the Prothonotary ’s office. 
The relevant entries in that register 
would show that the plaint in the plain- 
tiffs’ suit was for the first time presented 
for lodging at 3 p.m, on December 24 
He has referred us to the endorsement "ad- 
mitted” on the plaint and registers like 
suit register maintained by the office of 
the Court in connection with all suits. 
He has submitted that the question about 
the date of the institution of the suit was 
allowed by the Plaintiffs to be decided 
by the trial Court on a conce.ssion that 
though the suit had been 'admitted on 
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January 10. 1966, sines the plaint was 
’lodged’ on December 24, 1965, the Suit 
must be "deemed” to have been instituted 
on that day. In his submission, ba^g 
regard to what has been observed In 
several authorities including the observe 
tions of the Privy Coimcil In Diwan- 
chand v. Weld & Co., 28 Bom LR 1488 at 
p. 1495=(AIR 1925 PC 150 at p.,153) the 
concession of fact that the plaintiffs made 
as above cannot be permitted to be with- 
drawn except in special drcumstances 
and without strong and adequate reasons. 
His further submission was that if the 
plaintiffs had insisted that their suit was 
instituted on December 22, oral evidence 
would have been recorded between the 
parties and the defendants would have 
had opportunity to cross-examine the evi- 
dence tendered on behalf of the plaintiffs. 
The contention now made on behalf of 
the pl^ntiffs related to a question of fact 
and cannot be allowed to be raised as the 
defendants did not have any opportu- 
nity to cross-examine the evidence that 
might have been tendered on behalf of 
the plaintiffs. In connection with the 
word "deemed" used in the sentence quot- 
ed above from the learned Judge’s judg- 
ment, ha pointed out that In the case of 
Dharamsi Chemical Co. v. Ochhavlal. 29 
Bom Lit 981 at p. 986 = (AIR 1927 Bom 
480 at p. 482), Bla^well, J., held that a 
suit miist be deemed to have been insti- 
tuted when a plaint is "lodged" for ■ex- 
amination under the Rules of the Original 
Side of this Court It was for that rea- 
son that in spite of the fact that the plain- 
tiffs' suit was admitted on January 10. 
1966, the concession of the plaintiffs was 
recorded by stating that the present suit 
must be deemed to have been filed on 
December 24, 1965. In connection with 
the case of 36 Bom LR 84= (AIR 1934 
Bom 91) his submission was that the obser- 
vations in that case must be confined to 
the question of the date of institution of 
suit arising under (Section 3 of) the 
Indian limitation Act. In that connec- 
tion be has relied upon the provisions in 
Sections 5 and 40 of the Court-fees Act 
and points out that a document not bear- 
ing proper stamp fees would always 
have to be considered as not valid and 
such as could not be received by Court or 
ty any public officer. He has for that 
reason submitted that In no event the 
plaint in the present smt could be a valid 
document before the Court-fee stamps 
were cancelled on December 24, 1965, The 
earliest date when the plaintiffs’ suit 
could be held to have been instituted 
would, therefore, never be prior to De- 
cember 24, 1965. 

11. Now, In this connection. It Is true 
that In the case of 36 Bom LR 84— (AIR 
1934 Bom 91) one of the questions which 
arose for decision was "when was the 
suit instituted within the meaning of Seo* 


tion 3 of the Indian limitation Act? The 
plaint in that case was handed over to 
an officer in the Prothonotary’s office on 
lAay 25, 1932. On the face of the plaint 
it was apparent that leave to sue was 
required under Clause 12 of the Letters 
Patent. On behalf of the appellants U 
was contended that in such a case the 
plaint could not be presented except to a 
Judge who was the only person who 
could give leave to sue under the Letters 
Patent and that the presentation of the 
plaint to the proper officer in the Pro- 
thonotary's office did not amount to in- 
stitution of the suit where leave to sue 
was required under Clause 12. Dealing 
with that contention, Beaumont, C. J„ 
observed; 

"x X X X, and the clause provides 
in effect that until leave Is granted the 
Court shall not receive, try or determnie 
the suit. But, I think, that the argument 
of the appellant really involves a con- 
fusion between “presentation of the 
plaint" and 'admission or receipt of the 
suit'. To my mind, the plaint, even 
where leave Is required. Is presented 
when it is handed over by the plaintiff 
or his agent to the proper officer in tUe 
Prothonotary’s office. If leave is requir- 
ed. the plaint must be submitted to the 
Chamber Judge and leave obtained from 
him Under d, 12 of the Letters Patent. 
When that leave is obtained the officer 
In the Prothonotarv’s office must see that 
the plaint Is in order and admit it under 
Order IV, Buie 2, and he cannot admit 
the plaint until the leave of the Judge 
has been obtained. But, to my mind, the 
obtaining of the leave of the Judge and 
the admission of the plaint does not affect 
in any way the presentation of the plaint 
for the purposes of the Indian Limitation 
Act” 

Now, these observations of the learned 
Chief Justice have been followed In the 
osft 44 Qa\ VfN m. Vi ^ 

therefore, contended on behalf of the 
plaintiffs that in this case the observa- 
tions of the learned Chief Justice are 
wholly applicable. There can be no dis- 
pute that the plaint was signed and de- 
clared on December 20. 1965. The peti- 
tion for leave under Clause 12 was pre- 
sented on December 20, 1965. Along 
with the petition the plaint was forward- 
ed to the Court so that after examining 
the same leave could be granted to the 
plaintiffs. 

12, In this connection. Mr. Nariman Is 
right that the observations of the learned 
chief Justice were made with reference 
to the provisions in the Explanation to 
Section 3 of the Indian Limitation Act 
which were noticed in the Judgment. 
The Explanation prorided: "A suit is In- 
stituted, in ordinary cases, when the 
plaint Is presented to the proper offi- 
cer". It Is, therefore, true that the 
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learned Chief Justice was in the above 
decision only considering the question as 
to what should be considered the date 
of institution of a suit having regard to 
the provisions in Section 3 of the Indian 
Limitation Act. Mr. Nariman has fur- 
ther pointed out from records that in the 
case of 36 Bom LR 84= (AIR 1934 Bom 
91) oral evidence was tendered before 
Mr. Justice BlaclrweU in the trial Court 
for proving facts about the manner in 
which the plaint was dealt with. He has, 
therefore, insisted that the decision of 
the learned Chief Justice was on the basis 
of findings of facts made by Mr. Justice 
Blackwell in the trial Coimt. He has, 
therefore, insisted that if opportunity had 
been afforded to the dejfendants, they 
would have proved that in this case the 
plaint was not "lodged” as in the case of 
36 Bom LR 84=(AIR 1934 Bom 91) on the 
date when the petition for leave imder 
Clause 12 was instituted. He insists that 
in the case of 36 Bom LR 84= (AIR 1934 
Bom 91) the plaint had been "lodged” in 
Court even before leave under Clause 12 
had been granted. In this connection, 
both sides have attempted to discuss be- 
fore xis the practice that has been follow- 
ed in the office of the Prothonotary since 
1954 when for the first time ad valorem 
Court-fees became payable in respect of 
suits and claims instituted in the High 
Court. Mr. Diwan read to us a notice 
that had been put up by the Prothono- 
tary’s office as to when Court-fee stamps 
need be affixed to the plaint when leave 
under Clause 12 was necessary. Admit- 
tedly, before 1954, Le. when ad valorem 
Court-fees were not payable in respect of 
suits and daims to be instituted in the 
High Court, a separate petition for leave 
imder Clause 12 of the Letters Patent was 
never filed. Application for leave under 
Clause 12 was made in the original plaint 
itself and “leave granted” was endorsed 
on the plaint itself by Court. The plaint 
was ordinarily "lodged” even before the 
question of leave under Clause 12 was 
considered. It is clear from the record 
of this suit that in connection with a 
petition for leave imder Clause 12 the 
office of the Court is now willing to re- 
ceive the (draft) plaint in an intended 
suit without Court-fee stamps annexed to 
it. We are unable to ascertain as tp how 
the parties deal with a plaint in respect 
whereof leave under Clause 12 is refused. 
We are not aware as to in what manner 
plaints in respect whereof leave under 
Clause 12 is granted are dealt with. Ap- 
parently, in respect of claims in such a 
plaint, the Court-fee stamps would have 
to be affixed subsequent to the date of 
the order granting the leave under 
Clause 12 if the plaint does not carry 
such affixed stamps. How and when an 
Attorney of the plaintiffs will affix su^ 
stamps and whether even after leave is 


grated he has not the liberty not to in- 
^itute_ suits has not been ascertained. 

situation arose because on behalf of 
toe plaintiffs it was not insisted before 
the learned Judge that their suit had been 
instituted by presentation of the plaint 
^ong with the petition for leave under 
Clause 12 of the Letters Patent. The 
rpson why the learned Judge stated in 
toe judgment that "there is now no dis- 
pute that the present suit must be deem- 
ed to have been jBled on the 24th of Decem- 
ber 1965” was that the plaintiffs being 
aware of the Rules 100 to 105 of the 
Original Side Rules relating to the insti- 
tution of suit and the fact that the plaint 
was "lodged” at "3 P. M.” on 24th Decem- 
ber, did not argue that the plaint was 
duly presented to any of the officers of 
the Court prior to December 24, 1965. 
The above Rules relate to institution of 
suits in this Court. Rule 100 refers to 
the manner and method of preparation 
of plaint and in that connection provides 
that particulars as required under Order 
VII. rules 1 to 8, of the Code of Civil Pro- 
cedure should be included in the plaint. 
Rules 102 and 103 relate to the manner 
of verification of the plaint and appear- 
ance of Attorneys, Rules 104 and 105 


provide: 

"104. All plaints shall, except in cases 
of special urgency be lodged with the As- 
sistant Master x x x x for examina- 
tion, X X X X previous to their being 
presented to the Judge, and the plaintiff 
or his Attorney shall attend next morn- 
ing before the Judge." 

“105. The plaint and documents there- 
with, when so lodged, shall be properly 
stamped with uncanceUed stamps ready 
for filing.” 

It is sufficient to state that the plaintiffs 
admitted before the trial Court that In 
accordance with Rule 104 the plaint was 
"lodged” ivith the appropriate officer for 
the first time at 3 p.m. on December 24 
and that it was on that very day that 
toe plaintiffs had annexed toe uncancell- 
ed stamp to the plaint. Mr. Diwam how- 
ever, with intent to have the principles 
in the case of 36 Bom LR 84— (AIR 19M 
Bom 91) applied to toe plaintiffs’ suit 
contends that the concession _ that 
made on behalf of the plaintiffs to the 
learned Judge was a concession of law 
and not of fact and that such a concession 
is ordinarily held to be not bindi^ on a 
party. He, therefore, submits that we 
should decide this appeal on toe too^ 
that the plaintiffs had to .^ot duly P^ 
sented and lodged the plamt f 

on December 2°. Letters 

for leave under Clause x h-e been 

Patent. Having regard ^ what has^oeen 

discussed above, 4e concession 

accept the intention toat^ti^^ platotiffs 
that was made on beha ^ 
was a concession on a poui 
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is clear to us that the concession reaard- 
Ina the date of the institution of the 
plaintiffs’ suit that was made before the 
learned Judtte was in respect of a ques- 
tion of fact, i e.. the date on which the 
plaintiffs lodced the plaint in this suit in 
accordance with the provisions in Rules 
104 and 105 In fact, having regard to 
the facts stated on behalf of the plain- 
tiffs it would be impossible to hold that 
the plaint in this case was "lodged” in 
Court at anv time before December 24. 
1965. In our view, if the plaintiffs want- 
ed to contend that they had duly "lodg- 
ed” the plaint in Court on December 20. 
1965. along with the petition- for leave 
under Clause 12 of the Letters Patent, 
they ought to have rais^ such a conten- 
tion before the learned Judge and ought 
to have proved the same by leading 
sufficient evidence in that connection. 
This appeal, under the circumstances 
is liable to be distMsed of on the 
looting that the concession made on behalf 
of the plaintiffs ^fore the trial Court 
Is binding on them and that the plaint 
in the suit was "lodged" in Court for the 
first time in accordance with the provi- 
sions in Rules 104 and 105 on December 
24. 1965 In the result, the finding of 
the learned Judge that the suit must be 
deemed to have been filed on December 
24, IflRS. binds the parties. 

13. As we have come to the above 
conclusion, we do not find it necessary to 
discuss in detail the contentions made on 
behalf of the parties as regards the true 
construction and effect of the provisions 
in Sections 5 and 40 of the Court-fees Act 
It is sufficient to state that Mr. Nanman 
contended that the plaint that was sub- 
mitted along with the petition for leave 
under Clause 12 of the Letters Patent 
having not been duly stamped with Court- 
lees was not a valid plaint In his sub- 
mission, the plain! was never valid before 
the Court-fee stamps were annexed to 
the plaint for cancellation on December 
24. 1965. In that connectioa reference 
was made by both the parties to the pro- 
visions in Section 149 ol the Code of Civil 
Procedure and discussion in diverse autho- 
rities on that section. Having regard to 
the above finding, it is unnecessary to 
discuss these authorities. 

14. \ The second contention made on 
behalf of the plaintiffs was that the de- 
fendants were not entitled to take out the 
above Notice of Motion before obtaining 
leave to defend. In that connection. Mr 
Diwan argued that under Section 10 of 
the Code the direction to Court is not to 
proce^ with the trial of any suit. Relv 
iaa upon the scheme of Order XXXVII 
of the C^e and observations in the cases 
of Symon and Co. v. Palmer’s Stores 
(1903). Ltd.. (1912) 1 KB 259 and Dew'an- 
^and and Sons v. Dora Few. 54 Bom LR 
754 = (AIR 1953 Bom 80). he contended 


that trial in a summary suit never com- 
mences in anv event until and after a 
defendant obtains leave to defend. In 
that very connection, relying upon the 
observations in the case of Sennaji Kapur- 
chand v Pannaji Devichand, ILR 46 
Bom 43)=^(AJR )922 Bom 276) and other 
authorities, he had pointed out that in- 
teriocutorv orders are permitted to be 
made in suits ordered to be staved. On 
the basis of these authorities, he con- 
tends that the plaintiffs had a right to 
issue a summons for judgment and unless 
the defendants at the hearing of such 
summons had been given leave to defend 
the trial of the plaintiffs' suit could not) 
commence The contention is that thoi 
scheme of Order XXXVII is that the 
plaintiffs were entitled to a judgment 
without anv trial if the defendants did 
not obtain leave to defend The submis~ 
sion on the above footing is that before 
considenng the above Notice of Motion, 
the learned Judge should have permitt- 
ed the plaintiffs to have issued a suni- 
mons for judgment and considered the 
question about granting or refusing to 
the defendants leave to defend. The re- 
ply ol Mr Nariman on behalf of the de- 
fendants is that the above Notice of Motion 
claiming Slav of the plaintilfs' suit does 
not raise defence to the plaintiffs' suit at 
all. The provisions in Section 10 are 
mandatory and obligatory and in the re- 
sult whenever fads to which the provi- 
sions of Section 10 mav be applicable are 
disclosed to or brought before a Court, it 
would be obligatory to order slay of suit. 
He further contends that the scheme of 
Order XXXVll now enables a defendant 
to file his appearance without obtaining 
leave in that connection. The scheme of 
Order XXXVfl which previously prevent- 
ed a defendant from appearing without 
obtaining leave has now been amended. 
In that conneclJort. he relies upon the ob- 
servations made in Krishnanath Balkrisli- 
na V. Ram Ralan. (19661 68 Bom LR 407 
and Jogannalh Murlidhar v. Rupchand, 
fl954) 56 Bom LR 916. In the last re- 
ferred case, on behalf of Die plaintiff, it 
was contended that in the summary suit 
that was before the Court the defendant 
was not entitled to take out a Notice of 
Motion for recording a compromise be- 
cause he had not obtained leave to de- 
fend. The contention was negatived 
after noticing that the marginal note to 
Order XXXVll Rule 3 was "Defendant 
showing defence on merits to have leave 
to appear". Tendolkar. J.. however, held 
that Under Order XXI 11 Rule 3 it was 
obiigatorv on the Court if an agreement 
of compromise was proved at any time 
before passing a decree to record the 
agreement and to proceed to pass a decree 
in terms of such an agreement. He ob- 
served that where a defendant seeks to 
have a compromise recorded he U not de- 
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fending a suit on merits and it was not 
necessary for a defendant in a siunmary 
suit to obtain leaye to defend for the 
purpose of taking out a Notice of Motion 
for recording a lawful compromise. In 
the case of. (1966) 68 Bom LR 407, Mody, 
J., pointed out that the decision in the 
case of Pestonji v. Jamshedii. 28 Bom LR 
138= (AIR 1926 Bom 250) was giyen in 
1925 "and what applied then were the 
provisions of O. XXXVII. R. 3, of the 
Civil Procedure Code. Under O. XXXVII 
R. 3. it was not open to a defendant not 
only to defend the suit but even to ap- 
pear in the suit except with the leave of 
the Court.” He then referred to the 
amendments made in the scheme of Or- 
der XXXVII by this Court by exercising 
powers under Section 122 of the Civil 
Procedure Code and observed that after 
the amendments it was not necessary for 
the defendant to obtain the leave of the 
Court for filing his appearance although 
it continued to be necessary for him to 
obtain leave of the Court to defend the 
suit. In connection with the application 
before him made on behalf of the defen- 
dant for instalments, he held that the de- 
fendant was not applying for being heard 
in his defence and was making an ap- 
plication on the footing that the decree 
may be passed as applied for by the 
plaintiffs but that decree be made pay- 
able by instalments. It is sufficient to 
Istate that in our view, having regard to 
the scheme of Order XXXVII as amend- 
ed by this Court, it is now not necessary 
for a defendant to obtain leave to appeal 
in a summary suit. He can also make 
applications which do not raise a defence 
to the suit without obtaining leave to de- 
fend. It is also clear that when order- 
ing a suit to be stayed under the provi- 
sions of Section 10 the questions that the 
Court decides are not those of merits of 
claim and defence between the parties. 
The Court has to ascertain if a previous- 
ly instituted suit is pending in a Co^ 
of competent jurisdiction and whether uie 
matter in issue in the subsequently m- 
istituted suit is directly and substantially 
lin issue in the previously instituted suit 
Mr Nariman is right in relying upon the 
observations of the High Court at Alla- 
habad in the case of Ramrichpal Smgh v. 
Dayanand Sarup, AIR 1955 All 309 (FB), 
where Malik, C. J.. observed: To my 
mind a plea under S. 10, Civil P. _C. uoss 
not constitute a defence to the suit x_x . 
It is clear that Mr. Diwan is not right 
when he contends that by claiming stay 
of the plaintiffs’ suit by the above Notice 
of Motion the defendants were raising 
defence to the suit. 

15. Now, even if Mr. Diwan may be 
right that the trial in summary suit does 
not effectively commence unless a defen- 
dant obtains leave to defend and com- 


plies with the conditions imposed for such 
leave, in our view a defendant in a sum- 
mary suit would be entitled to apply to 
the Court for stay of the subsequently in- 
stituted suit this is so because the true 
intent of the provisions in Section 10 is 
that common matters in issue in two 
suits should be ordinarily decided in a 
previously instituted suit. This would 
be the position even if the subsequently 
instituted suit may be a summary suit. 
Now, if the contention made by Mr. 
Diwan is accepted, a plaintiff in sub- 
sequently instituted summary suit where 
defendant is refused leave to defend or 
does not comply with conditions imposed 
for leave to defend would get a decree as 
prayed without any trial whatsoever. In 
our view, the scheme of Section 10 does 
not permit such a situation to arise. This 
would be so even if Mr. Diwan is right 
in his submission that trial in a summary, 
suit only commences after the defendant 
obtains leave to defend. In our view, an 
application under Section 10 of the Code 
of Civil Procedure does not raise any de- 
fence on the merits of controversy be- 
tween the parties and relates only to the 
question about the proper Court for de- 
cision of such issues. This second con- 
tention therefore fails. 

16. As regards the third contention 
that the learned Judge should not have 
granted stay of the suit because he was 
unable to stay the suit in connection with 
the claims for Rs. 5,000 and Rs. 582 it Is 
sufficient to state that the defendants 
have in fact paid to the plaintiffs the sum 
of Rs. 5.000 being the price of the three 
Inter-Type Machines and have informed 
as that without prejudice to all their con- 
tentions they are forwarding to the plain- 
tiffs the sum of Rs. 582 in respect of ex- 
penses incurred by the plaintiffs for de- 
puting P. M. Rajgopalan to Calcutta. The 
defendants do not intend to go to a trial 
in respect of these two items in the plain- 
tiffs’ suit. ’The claim that will now sur- 
vive in the plaintiffs’ suit will only re^ 
late to the claim of the plaintiffs for the 
Hoe Rotary Printing Machine of the 
value of Rs. 2,50.000 and costs. That 
being the position on facts, it is not pos- 
sible to accept Mr. Diwan’s contention 
that the defendants’ Motion is liable to 
be dismissed because only ai partial order 
of stay can be issued. 

17. As we have made findings on all 
the contentions made on behalf of the 
plaintiffs in favour of the defendants, we 
find it unnecessary to decide the correct- 
ness or otherwise of the preliminary ob- 
jections made on behalf of the defen- 
dants. 


18. Mr. Nariman contended that the 
order granting stay cannot be held to be 
judgment within the meaning of Clause 
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15 of the Letters Patent and according- 
ly this appeal is not maintainable. In 
that connection he referred to Asrumati 
Debi V. Kumar Rupendra Deb Rajkot 1953 
SCR 1159=(AIR 1953 SC 198); Elphin- 
stone Etc. Mills v. Sondhi Sons, 63 
Bom LR 947= (AIR 1962 Bom 241) the 
unreported judgment of a Divirfon Bendi 
of this Court in the case of Shantimketan 
Co-operative Houang Sodety Lti v. 
Ills, Oil Corporation of India (Pvt) Ltd. 
In Appeal No. 45 of 1966 dedded on 
September 5, 1966 (Bora.), the observa- 
tions of the High Court of Madras m Cen- 
tral Brokers v. Ramnarayana Poddar and 
Co., AIR 1954 Mad 1057 and Snramchan- 
dra V. Mahalakshmamma, AIR 1957 Andh 
Pra 491 where the above Madras d^- 
sion was followed. He submitted that in- 
asmuch as by the order in appeal the suit 
of the plaintiffs has not been dismiss^ 
the test of the determination of the 
suit to render the order in appeal a “judg- 
ment” is not satisfied. He contended 
that what would happen in the defen- 
dants’ smt at Calcutta whether it would 
be duly prosecuted, whether it would be 
dedded on some preliminary contentions, 
whether issues of merits or controversy 
between the parties would ^ satkfa<> 
torily dedded and/or not deaded at aU 
Tind such questions have all remained 
open. The effect of the order of stay 
cranted by the learned Judge, to his sub- 
mission, has only the effect of an ordCT 
of adjournment of the suit. He contend- 
ed that If the Calcutta suit Is not d^ded 
on merits, ultimately the platoti^ suit 
would be tried by this Court The gat 
thus does not stand term^ted- For 
these • reasons, according to him, having 
reeard to the observaUons of the Supr^e 
Court in the case of 1953 SCR 1W9- 
(AIR 1953 SC 198) and what has bera 
held by the High Court of Madras in 
AIR 1954 Mad 1057 the order m appe:a 
should be held to be not a judgment and 
appealable. 

19. Mr. Diwan has reli^ upon the de- 
risions of this Court to the c^es ^ 
Jivaidal v. Pirojshaw, 35 Bom LR 15— 
(AIR 1933 Bom 85) and Jai Hind Iron 
^rt V. Tulsiram, 54 Bora LB 844- (AIR 
1953 Bom 117). The first case was an 
appeal from an order refuang stay of the 
suit under Section 10 of the Code. The 
appellant had contended that imrii p 
order was not a judgment within the 
meaning of Clause 15 of the Letters Pat- 
ent In their separate judgments Bladc- 
weU, J., and Beaumont, C. negatived 
that contention. The learned Chief Jus- 
tice observed: 

"X X X X a dedrion of the Judge rither 
to allow or to refuse a stay under that 
eection is a decision, which in fact gc« 
to the jurisdiction of the Court If the 
is brought within S. 10. • thOT the 
Court has no jurisdiction to proceed with 


the trial of this suit, so long as the ear- 
lier suit is pending; and when the ear- 
lier suit is determined, the matter In is- 
sue in this suit will probably be res 
judicata. Therefore, the decision of the 
Judge tmder S. 10 really determines the 
right of toe plaintiffs to sue in this 
Coiirt; and it seems to me that such a 
decision is a 'judgment’ within cl. 15, of 
the Letters Patent and the autooritiw 
under that clause, and that such a deci- 
sion is not a mere order relating to pro- 
cedure In toe suit” 

Now, these observations of toe learned 
Chief Justice have been referred to with 
approval by Chagla, C. J., to the next 
case referr^ to above. The very same is 
the effect of toe observations of toe High 
Court of Calcutta in toe case of Shorab 
Modi V. Iklansata Film Distributors, AIR 
1957 Cal 727. As already stat^ toe que£»* 
tion does not arise for adjudication in this 
appeaL It however, requires to be stat- 
ed that If we had to decide this question 
we would have been right in holding 
that we are bound by the observations 
made the Division Bench of this Court 
to toe above two Bombay cases. 

20. As regards the contention that toe 
plaintiffs have lost the right to proceed 
with this Appeal because toe petition to 
toe Supreme Coxut for leave to appeal 
being petition No. 736 of 1966 has been 
dis m issed, it is sufficient to state that the 
order produced before iis does not con- 
tain the grounds on which the leave ap- 
plication was rejected. It woxild be dif- 
ficult, therefore, to proceed on the foot- 
ing that toe Supreme Court not only re- 
fused to grant leave but heard an appeal 
and dismissed the same on merits. 

2L Though we have made findings 
against toe plaintiffs, it reqxiires to be 
stated that toe learned Judge was right 
to finding that the defendants’ suit at 
Calcutta is a vexatioizs suit. We agree 
with the reasoning of the learned Judge 
In arriving at that finding. Even on a 
cursory reading of the annexures to the 
plaint, it is clear that at material times 
the defendants had not raised any ques- 
tions denying their liability to toe plaiq- 
tilfs for toe price of the machinery men- 
tioned in the plaint. On the contrary 
toe defendants had executed promissory 
notes in that connection. The defendants 
had made payment of interest and also 
part payment of a sum of Rs. 100,000. It 
appears that having come to realise that 
because of their failure to make payment 
toe plaintiffs were about to inriitute the 
above suit in this Court, the defendants 
forestalled them by filing the suit at Cal- 
cutta one day previous to the institution 
of this suit Having regard to these 
facts, it appears to us that the defen- 
dants are not entitled to any costs of 
this appeal, though the appeal fails. 
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22. In the result, the appeal is dis- 
missed. There mil be no order as to 
costs. 

GGM/D.V.C. Appeal dismissed. 


AIR 1969 BOMBAY 49 (V 56 C 7) 
TARKUNDE, J. 

Josephy Santa Vincent, Petitions v. 
Ambico Industries, Bombay and others, 
Opponents, 

SpL Civil Appln. No. 1306 of 1966, D/- 
13-10-1967. 

(A) Constitution of India, Art. 227 — 
Error apparent on face of record 

tioner aggrieved by a d^ee hm 

fan invoke the jurisdiction of the High 
Court under Art. 227 if there is an error 
apparent on face of record though it may 
not be a jurisdictional error entitlu^ him 
to file a revision imder S. 115, Civu f . u. 
AIR 19GG SC 13G1 and SpL Civil Appln. 
No. 459 of 1965 D/- 15-12-65 (Boim), 
FoU. 

(B) Houses and Rents — Bombay Rspt 
Act (57 of 1947), S. 15(2) (as added m 
1959 ) — Scope — Word ‘Tenant^ mcludra a 
lawful sub-tenant— A sub-tenant of a 
contractual sub-tenant can clann protec- 
tion of sub-section (2) of S. 15. 

The word ’tenant’ in Section 15 of the 
Bombay Rent Act means a contractual 
tenant as well as a contrartual sub-ten- 
ant whose sub-lease is v^d mder the 
Act It foUows that sub-section (2) of 
Section 15 protects a transferee, whetiier 
bv wav of a sub-lease, assignment or 
othervdse, of a contra^^ tenant ^ well 
as a transferee of a la^ul contiactual 
sub-tenant. AIR 1965 SC 414, ReL on, 
a963) 65 Bom LR 149 and ^ 1968 
M, Disting; AIR 1966 Boin 113 and a965 
68 Bom LR 400, Ref. (Paras 12 & 14) 
Cases Referred: Chronological^ Paras 

(1968) AIR 1968 Bom 51 (V 55)- 
69 Bom LR 551, N. M, Nayak v. 
Chhotalal Hariram 
(1966) AIR 1966 Bom 113 (V 53)-67 
Bom LR 452, Aninba D’Costa v, 
Parvatibai M. Thakur Ho 

(1966) AIR 1966 SC 1361 ^ 53)- 
(1966) 3 SCR 458, Surendra Nath 
Bibre v. Stephen Court Ltd. 10 

(1966) 68 Bom LR 400— ILR (1967) 

Bom 385, Sohanlal Naraindas v. 
Laxmidas Raghunath G^t 15 

(1965) AIR 1965 SC 414 (V 52)- 
(1964) 4 SCR 892, Anand Niwas 
Pvt. Ltd. v. Anand ji Kalyanji’s 

Pedhi , 

(1965) SpL Civti Appln. No. 459 of 
1965 D/- 15-12-1965 (Bom.) 40 

(1963) 65 Bom LB 149-ILR H963) 

Bom 555, Balkrishna Maruti v. 
Saidanna Say anna o. 5- 

HL/HL/D556/68 

1969 Bom./4 H G — ^16 . 
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F. _S. Nariman with V. R. Bhandare, for 
Petitioner; H. D. Banaji with R. Y. Rele, 
for Opponent No. 1. 

ORDeR: This petition has been filed 
with a view to challenge the legality of 
a decree passed by a Judge of the Bom- 
bay Small Cause Coiut and confirmed by 
an Appellate Bench of that Court. The 
property in dispute consists of a godown 
at Bal^d Estate in Bombay, ihe go- 
down is a part of an extensive estate 
which belongs to the Bombay Port Trust 
and which has been leased by the Port 
Trust to the first respondents Messrs, 
Ambico Industries. *1116 first respon- 
dents let out the godown to the second 
respondents Messrs, William Jacks and 
Company Limited. In January 1957 the 
petitioner Josephy Santa Vincent went 
into the possession of the godown imder 
an agreement with the second respon- 
dents. On August 1, 1959 the second res- 
pondents surrendered their tenancy to 
the first respondents. In April 1960, the 
first respondents filed a suit against the 
second respondents in the Bombay Small 
Cause Court for possession of the godown. 
The petitioner was not made a party to 
that suit. An ex parte decree for pos- 
session was obtained in that suit by the 
first respondents in October, 1960. When 
the ex parte decree was sought to be ex- 
ecuted an obstruction was oHered by the 
petitioner but the obstruction was order- 
ed to be removed by the Court The 
petitioner then filed a suit in the same 
Coiud: for a declaration that he was the 
lawful sub-tenant of the second respon- 
dents and had become the tenant of the 
fiirst respondents under Section 14 of the 
Bombay Rent Act on the determination 
of the second respondents’ tenancy. After 
filing the suit, the petitioner obtained an 
order of interim stay against the execution 
of the ex parte decree. Due to some typing 
error in the stay order, however, the de- 
cree was executed and possession of the 
godown was obtained by the_ first respon- 
dents. Thereupon the petitioner got his 
plaint amended so as to add a prayer for 
restoration of possession of the godown. 

2, The suit was dismissed by the trial 
Judge on two grounds. The learned trial 
Judge held, in the first place, that assum- 
ing the premises to have been sub-let by 
the second respondents to the petitioner 
in January 1957, the sub-lease vi^as not 
validated by sub-section (2) of Section 25 
of the Bombay Rent Act, that the premi- 
ses cannot be held to have been lawfully 
sub-let to the petitioner, and that the 
petitioner cannot, therefore, Je deemed 
to have become the tenant of the 
respondents under Section 14. of the 
The learned Judge observed m this con- 
nection that as the Property brfong^ to 

tiie Bombay Port Trust the first respOT 

dents were the tenants of 

that the second respondents were the 
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sub-tenants and that the petitioner could 
only claim to be the sub-tenant of sub- 
tenants. Kelvins upon the decision in 
Balkrishna Marutl v. Saldanna Savanna, 
(19631 65 Bom LR 149 the learned trial 
Judse held that the petitioner, beins the 
sub-tenant of a sub-tenant, cannot claim 
the protection of sub-section (2) of Sec* 
tlon 15. Secondly, the learned Judge 
held that the petitioner had failed to 
prove that the premises had been sub- 
let to him in January 1957 by the second 
respondents. The learned Judge tpas of 
the view that the petitioner was only a 
licensee with the right of storing goods 
In ^e premises. 

3. From this decree dismlsring his suit 
the petitioner went In appeal to the Ap- 
pellate Bench of the Bombay Small Cai^ 
Ojuri. The appeal was siimmarily dis- 
missed by the Appellate Bench. In Its 
judgment the Appellate Bench proceed- 
ed on the assumption that the petitioner 
was a sub-tenant of the second respon- 
dents. Relying on the said decision In 
65 Bom LR 149. the Appellate Bench held 
that a subtenant’s sub-tenant was not 
protected by the Rent Act and that the 
trial Court was, therefore, justified la 
dismlssiiig the petitioner’s suit The Ap- 
pellate Bench did not dedde the qucs- 
tlon whether the petitioner was a tenant 
or a licensee of the second respondents. 

4. In order to appreciate the arguments 
addressed before me by Mr. Narim^ 
for the petitioner and Mr. Banajl for the 
first respondents, It would be useful to 
refer to Sections 14 and 15 of the Rent 
Act. Section 14 provides in substance 
that where the Interest of a tenant of any 
premises Is determined for any reason, 
any sub-tenant to whom the premises or 
any part thereof have been "lawfully sub- 
let’’ shall be deemed to have become the 
tenant of the landlord on the same terms 
and conditions as he would have held 
from the tenant if the tenancy had con- 
tinued. It follows that the petitioner can 
claim to have become the tenant of the 
first respondents on tte determinatioa of 
the tenancy of the second respondents If 
the premises had been lawfully sub-Ict 
to him by the second respondents. Now, 
Section 15 prior to its amendment by Or- 
dinance No. Ill of 1959 ran as follows: 

••Notwllhstandlng anything contained 
In any law. It shall not be lawful after 
the coming into operation of this Act for 
any tenant to sub-let the whole or any 
part of the premises let to him or to as- 
dgn or transfer in any other manner Ws 
Interest therein.” 

There was a proviso to this section trith 
which we are not concerned. Section 15 
was amended first by Bombay Ordinance 
No. in of 1959 which came into effect on 
2ist May 1959. and then by an Amending 
Act bdng B<Mbay Act No. 49 of 1959. By 


the amendment the above pro^dsion of 
Section 15 (with a slight modification) 
was numbered zis sub-section (1) and the 
following was added as sub-section (2): 

"The prohibition against the sub-let- 
ting of the whole or any part of the pre- 
mises which have been let to any tenant, 
and against the assignment or transfer In 
any other manner of the interest of tbs 
tenant therein, contained In sub-section 
(1). shall, subject to the provisions of this 
sub-section, be deemed to have had no 
effect before the commencement of the 
Bombay Kents Hotel and Lodging House 
Rates (Patrol (Amendment) Ordinance^ 
1959 in any area in which this Act was In 
operation before such commencement 
and accordingly, notwithstanding any- 
thing contained In any contract or In the 
Judgment, decree or order of a court, any 
such sub-lease, assignment or transfer or 
any such purported sub-lease, assign- 
ment or transfer in favour of any person 
who has entered into possession despite 
the prohibition in sub-sea (1), as a pur- 
ported sub-lessee, assignee or transferee 
and has continued in possession at the 
commencement of the s^d Ordinance, 
shall be deemed to be valid and effectual 
for all purposes, and any tenant who had 
sub-let any premises or part thereot 
assigned or transferred any interest there- 
in. shall not be liable to eviction under 
clause (e) of sub-section (1) of Section 13. 

The provisions aforesaid of this sub- 
section shall not affect in any manner the 
operation of sub-section (1) alter the com- 
mencement of the Ordinance aforemen- 
tioned.” 

5. In (1963) 65 Bom LR 149 referred 
to above. Mr. Justice Chandra^ud had to 
dedde the extent to which transfers 
which were Invalid under Section 15, as 
It stood prior to the amendment, were 
validated by sub-section (2) which was 
added to that section. In the suit in that 
case, defendant No. 1 was the original 
tenant, defendant No. 1 had sub-let the 
premises to defendant No. 2, defendant 
No. 2 had sub-let the premises to defen- 
dant No. 3. defendant No. 3 had sub-let 
the premises to defendant No. 5. and It 
was defendant No. 5 who claimed to be 
In lawful possession of the prerr^es by 
virtue of sub-sea (2) of S. 15. 'The learn- 
ed Judge held that defendant No. 5 could 
not claim the protection of that provision. 
The learned Judge observed: 

*Tt seems to me difficult to take view 
that the intention of the Legislature was 
not only to validate transfers and a^gn- 
ments by tenants but also to legalise 
every transfer and asrignment effect- 
ed by the sub-tenants or by transferees 

and assignees of sub-tenants As 

I have stated earlier the protection which 
Is intended to be conferr^ by toe ’Ordi- 
nance can be availed ol only by persons 
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yrho can be described as sub-lessees, as- 
signees or transferees from the tenants... 

If the word "transfer" be used to cover 
a sub-lease, an assignment or any other 
type of transfer of a leasehold interest, 
the decision of the learned Judge am- 
ounts to this, that sub-section (2) of sec- 
tion 15 affords protection to the trans- 
feree of a tenant and not to a transferee 
of the tenants transferee. 

G. The learned Judge’s view with re- 
gard to the scope of sub-section (2) of 
Section 15 was upheld by a Diwsion 
Bench consisting of Mr. Justice Patel and 
Mr Justice Thakker in N. M. Nayak v. 
Chhotalal Hariram, 69 Bom LR 551 -(AIR 
1068 Bom 51). In that c^se the tenant 
of certain premises had assigned his If^se- 
hold interest to a certain person and the 
latter on his part had assigned his interest 
in the premises to the petitioner. One of 
the Questions before the court was wh^ 
ther such assignee of an assignee of the 
leasehold interest was entitled to the pro- 
tection of sub-sec. (2) of Section 15. In 
holding that the petitioner was not entitl- 
ed to the protection, the Division Bench 
observed 

"The Legislature whilst introducing 
6ub-section (21 intended to validate the 
Bub-letting. transfer and assignmpt by 
tenants and not further sub-lettmg or 
further derivative .transfer or assignment 
by such sub-lessees, transferees or assig- 
nees. In our opinioa the protection m- 
tended to be conferred by the Ordinance 
can be availed of bv only those persons 
who can be described as sub-lessees. 
rignees or transferees from the contract- 
ual tenanti" 

7. Mr. Nariman on behalf of the peti- 
tioner made it clear that he did not ac- 
cept the above cases as having been right- 
ly decided but he agreed that these deci- 
sions are binding on me. Arguments on 
both sides were advanced before me on 
that basis. 

8. Mr. Nariman argued that, in hold- 
ing the petitioner in the present case to 
be disentitled to the protection of sub- 
section (2) of Section 15. the courts be- 
low had overlooked the fact that the 
second respondents, who had sub-let the 
premises to the petitioner, were them- 
selves the lawful sub-tenants of the pre- 
mises Mr. Nariman referred in this con- 
^ctfon to clauses (a) and (b) of sub-sec- 
tion (4) of Section 4 of the Bombay Rent 
Act. Sub-section (1) of Section 4 lays 
down that the Act shall not apply to any 
premises "belonging to the Government 
or a local authority" or apply as again-st 
the Government to any tenancy or other 
like relationship created by a grant from 
the Government in respect of premises 
taken on lease or requisitioned bv the 
Government; but that it shall apply in 


respect of premises let to the Government 
or a local authority. Clause (a) of sub- 
section (4) of Section 4 provides that the 
expression "premises belonging to the 
Government or a local authority" in sub- 
section (1) shall not include a building 
erected on any land held by any person 
from the Government or a local authori- 
ty under an agreement, lease or other 
grant, even though the building may be- 
long to the Government or the local au- 
thority. as the case may be. Then clause 
(b) of sub-section (4) of Section 4 lays 
down that "notwithstanding anything 
contained in Section 15” the person who 
holds such a building under an agreement, 
lease or other grant from the Government 
or a local authority shall be entitled to 
create a sub-tenancy in respect of the 
building or any part thereof. Since the 
premises in the present case belong to 
the Bombay Port Trust, it follows from 
the above provisions that the first respon- 
dents. who hold the premises from the 
Port Trust, were not precluded by Sec- 
tion 15. as it stood before the amendment, 
from sub-letting the premises to the 
second respondents. The second respon- 
dents were thus the lawful sub-tenants of 
the premises when they sub-let them to 
the petitioner. Mr. Nariman argued that 
the word "tenant” in Section 15 includes 
a contractual sub-tenant (like the second 
respondent) whose sub-lease is valid under 
the Act According to Mr. Nariman, al- 
though the petitioner is a sub-tenant’s 
sub-tenant he is in the position of a 
tenant’s sub-tenant and is entitled to the 
protection of sub-section (2) of Section 15. 


9. On behalf of the first respondents 
Mr. Banaji raised a preliminary objec- 
tion to the effect that the argument ad- 
vanced by Mr Nariman cannot be enter- 
tained in this petition under Article 227 
of the Constitution. On the merits Mr. 
Banaji argued that the second respon- 
dents were sub-tenants and not tenants 
as urged by Mr. Nariman and that the 
petitioner, claiming as he does from a sub- 
tenant. is not protected by sub-section (2) 
of Section 15 according to the rulings 
mentioned above. 


10. On the preliminary objection Mr. 
3anaii argued that it was open to the 
letitioner to file a revision application 
inder Section 115 of the Civil Procedure 
3ode from the decrees passed by the 
Courts below and that the hearing of 
his petition under Article 227 of the 
:onstitution must therefore, be confin- 
?d to such contentions as can be enter- 
ained by this court in the exercise of itc 
•evisional jurisdiction. Since no error 
was committed • by the Courte lielow to 
lie exercise of their jurisdiction, tnis 
Detition- according to Mr. Banaji. 

enable 1 do not find any merit in this pr^ 

iminary objection. If a revision apphcaUon 
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were an adequate remedy in the present 
case, the petitioner would not have been 
entitled to invoke the jurisdiction of this 
court under Article 227 of the Constitu- 
tion. This petition has been filed because, 
according to the petitioner, the decrees 
passed by the courts below are vitiated 
by an error of law which is apparent on 
the face of the record, but which is not 
an error in ^e exercise of their jurisdio- 
tion. In SpL Civil Appln. No. 459 of 
1965. decided by a Division Bench of this 
Court on 14th and 15th December 1965, 
it was held that a party who is aggriev- 
ed by a decree passed against him, and 
who claims that the decree is vitiated by 
an error of law apparent on the lace of 
the record, mu approach this court under 
Article 227 of the Constitution, If the 
error is not capable of being corrected 
under Section 115 of the Civil Procedure 
Code. Moreover, the question must now 
be held to have been concluded by the 
dedaon of the Supreme Court Surcndra 
Nath Bibre v. Stephen Court Ltd.. AIR 
1966 SC 1361. That was an appeal from 
the judgment of the Calcutta High Court 
in an application which had been filed In 
the High Court under Section 115 of the 
Civil Procedure Code as well as Article 
227 of the Constitution- What was riial- 
lenged before the High Court was a 
decree of the Court of Small Causes. Cal- 
cutta. The Supreme Court held that, 
since the application In the High Court 
had been filed under Article 227 of the 
Constitution as well as Section 115 of the 
Civil Procedure Code It was open to the 
High Court to correct an error of the 
Court below which was not an error to 
the exercise of that Court’s jurisdiction. 
In the case before me the alleged error 
of law of the Coxirts below is apparent on 
the face of the record and the petition 
is, therefore, tenable imder Article 227 
of the Constitution, 

11. Tunung to the mrin question, 
namely, whether the petitioner Is entitl- 
ed to the protection of sub-section (2) of 
Section 15 of the Rent Act, It appears to 
me. in the first place, that the question 
is not covered either by the decision of 
Mr. ' Justice Chandradiud in (1963) 65 
Bom LR 149 or by the derision of Mr. 
Justice Patel and Mr. Justice Thakkar in 
69 Bom Ut 551— (AIR 1968 Bom 51). As 
mentioned above, it was held to those 
cases that Section 15(2) protects a trans- 
feree of the leasehold interest from a 
tenant but not the transferee'©! a trans- 
feree. The courts in those* cases, how- 
ever, had no occasion to conrider the 
scope of the word "tenant” In sub-sco- 
tions (1) and . (2) of Section 15. This was 
because in both the cases the persons 
who claimed the protection of sub-sec- 
tion (2) of Section 15 had derived their 
interest in the premises in dispute from 


transferors who were themselves unlaw- 
ful transferees under Set^on 15, as it 
stood before the amendment and who 
could not claim to be tenants by virtue ' 
of that section. In the present case the 
petitioner claims under the second res- 
pondents who were lawful sub-tenants of 
the premises in dispute and who. accord- 
ing to the petitioner, were in the same 
position as a tenant imder Section 15 as 
it stood before the amendment. Now, a 
lawful sub-tenant like the second respon- 
dents, while he is a sub-tenant in rela- 
tion to the owner of the premises, is also 
a tenant in relation to the head-tenant 
The relations between the head-tenant 
and the sub-tenant are not different from 
the relations between a landlord and a 
tenant Both the relations are governed 
by the provisions of the Rent Act. In 
matters such as fixation of rent or reco- 
very of possession of the premises the 
tenant in relation to the sub-tenant has 
the same rights and obligations as the 
landlord in relation to his tenant More 
than one category of sub-tenant are law- 
ful tenants under the Rent Act. One 
category consists of those sub-tenants who 
had derived their title under tenants be- 
fore the commencement of the Rent 
Act Another category is the one 
to whIA the present second respon- 
dents belonged: it consists of sub-tenants 
of those tenants who are the lessees of 
buil^gs belonging to Government or 
local authorities. The second respondents 
in this case were admittedly the tenants 
of the tot respondents and the question 
Is whether the second respondents were 
not covered by the word “tenant" which 
was used In S. 15. as it stood before 
the amendment, and which has been used 
to sub-sections ( 1 ) and (2) of Section 15 as 
It stands at present The Courts in the 
cases referred to above were not required 
to deal with sudi a question. 

12. In my view, there are sound and 
indeed compelling reasons for holding that 
the word “tenant” in Section 15 Includes 
a lawful sub-tenant The meaning of the 
worf “tenant" In section 15 was consid- 
ered by the Supreme Court in Anand 
Nivas Pvt Ltd. v, Anandji Kalyanji’a 
Ped^ AIR 1965 SC 414. A majority 
of the Court held that the tenant under 
section 15 means a contractual tenant 
:With reference to sub-section (1) of Sec- 
tion 15 Mr, Justice J. C. Shah, delivering 
the judgment of the majority, said; 


By clause (1) of section 15 all trans- 
fers and assignments of interest in the 
premises, and sub-letting of premises, by 
tenants, are, subject to any contract to the 
contrary made unlawful. The clause how- 
ever saves contracts to the contrary and 
to be effective can operate only In favour 
of contractual tenants. A statutory ten- 
ant having no interest In the property it 
was plainly unnecessary to prohibit 
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transfer of what was ineffective. Nor 
can there be letting of the premises by a 
statutory tenant, for letting postulates a 
transfer of the right to enjoy property 
made for a certain time, express or im- 
plied, in consideration of price paid or 
promised, and a statutory tenant has 
merely a personal right to resist eviction. 
Section 15(1) therefore applies only to 
contractual tenants." 

After pointing out that sub-section (2) of 
Section 15 is in terms an exception to sub- 
section (1), his Lordship went on to ob- 
serve: 

"The exception clause could manifest- 
ly not apply to statutory tenancies when 
the prindpai clause applied only to con- 
tractual tenandes. The effect of the 
daxise is to validate assignments, trans- 
fers and sub-tenandes granted by con- 
tractual tenants, despite the prohibition 
contained in sub-section (1) or even in 
the contract of tenancy and this valida- 
tion is effective, notwithstanding any 
judgment, decree or order of a Court”, 

Thtis the reason why, according to the 
Supreme Court, the word 'tenant’ in Sec- 
tion 15 means only a contradual tenant 
is that a contractual tenant, in the ab- 
sence of the prohibition contained in sub- 
section (1) of that section, is normally 
entitled to transfer his lease-hold interest 
by sub-lease, assignment or otherwise, 
whereas a statutory tenant has no trans- 
ferable right in the premises occupied by 
him. Now, a right to transfer the lease- 
hold interest can,_ in the absence pt the 
prohibition contained in sub-section (1) 
of Section 15, be exercised not only by 
a contractual tenant but also by a contra- 
ctual sub-tenant. This is clear from the 
terms of clause (j) of Section 108 of 
the Transfer of Property Act. That 
clause lays down that, in the absence of 
a contract or local usage to the contrary, 
"the lessee may transfer absolutely or by 
way of mortgage or sub-lease the whole 
or any part of his interest in the pro- 
perty, and any transferee of such intered 
or part may again transfer it.” Now, it 
is obvious that the Legislature, in enact- 
ing Section 15 of the Bombay Rent Act, 
could not have intended that a contractu- 
al tenant should be prohibited from 
transferring his leasehold interest, but 
that a contractual sub-tenant should be 
at liberty to do so. It must, therefore, 
follow that the word 'tenant’ in Sec, 15 
both before and after its amendment, in- 
cludes a contractual sub-tenant tike the 
second respondents and that the peti- 
tioner as the sub-tenant of_ the second 
respondents can lawfully claim the pro- 
tection of sub-section (2) of Section 15, 

13. It appears to me that the correct- 
ness of the above conclusion is borne out 
by another consideration. If I were to 


accept Mr. Banaji’s argument and hold 
that the second respondents, being sub- 
tenants of the premises, were not tenants 
xmder Section 15 of the Act, the peti- 
tioner would stiU be a lawful sub-tenant 
of the premises without being required to 
depend upon the protection of sub-sec- 
tion (2) of Section 15, This is because, 
on the supposition that the second res- 
pondents were not tenants under S. 15, 
they were not subject to the prohibition 
contained in that section, and were en- 
titled rmder the terms of clause (j) of 
S. 108 of the Transfer of Property Act 
to grant a valid sub-lease to the petition- 
er. Thus, if the second respondents are 
held not to be tenants under S. 15, the 
result would be that the petitioner would 
be a lawful sub-tenant of the premsies 
without being required to rely on sub- 
section (2) of S. 15 and can, therefore, 
claim to have become the tenant of the 
1st respondents under S, 14 on the de- 
termination of the second respondents’ 
tenancy. 

14. I must accordingly hold that the 
word 'tenant’ in S. 15 of the Bombay Rent 
Act means a contractual tenant as well 
as a contractual sub-tenant whose sub- 
lease is valid imder the Act. It follows 
that sub-section (2) of S, 15 protects a 
transferee, whether by way of a sub- 
lease, assignment or otherwise, of a con- 
tractual tenant as well as a transferee of 
a lawful contractual sub-tenant. The peti- 
tioner is, therefore, entitled to the protec-^ 
tion of sub-section (2) of section 15, pro- 
vided he was a sub-tenant and not merely 
a licensee of the second respondents. 

15. As mentioned earlier, the Appel- 
late Bench of' the Small Cause Court has 
given no finding on whether the learned 
trial Judge was right in his conclusion 
that the petitioner was a licensee and not 
a sub-tenant of the second respondents. 
Mr, Nariman urged that, since the Ap- 
pellate Bench has not considered that 
question, I should myself coiisider and 
decide it. He argued that the relevant 
facts are hardly in dispute and that the 
legal position is now clear from the de- 
cisions of this court in Aninba D ’Costa 
V. Parvatifaai M. Thakur, 67 Bom LR 452= 
(AIR 1966 Bom 113) and Sohanlal Narain- 
das V. Laxmidas Raghunath Gadit, (1966) 
68 Bom LR 400. Mr. Nariman further 
pointed out that, despite a stay order ob- 
tained by the petitioner from the trial 
court, he has lost possession of the pre- 
mises on account of a typing error in 
the stay order, and Mr, Nariman there- 
fore urged that the final decision of the 
suit should no longer be delayed. I am 
of the view that, since some contested 
questions of fact are likely to be involv- 
ed, the question whether the petitioner 
was a sub-tenant or licensee of the second 
respondents should be decided by the Ap- 
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peltate Bench of the Small Cause Court 
It would, however, be appropriate ^der 
the circumstances of the case to (dve a 
direction to the Appellate Bench to dis« 
pose of the case at a very early date. 

16. In the result the judgment and 
decree passed by the Appellate Bench of 
the Bombay Small Cause Court Is set 
aside, the appeal before the Appellate 
Bench is restored, and the Appellate 
Bench is directed to dispose of the ap- 
peal after hearing the parties on the 
surviving Question mentioned above. The 
Appellate Bench will dispose of the ap- 
peal. as far as possible, within two months 
of the receipt of this order. 

17. The first respondents will pay the 
petitioner’s costs of this petition. In 
assessing costs, advocate's fees will be 
allowed at Rs. 500. 

18. For the first respondents Mr. Rela 

eavs that at present the premises In dis- 
pute are in the occupation of the first 
respondents as well as one F. Buharivala, 
By consent it Is ordered that subject to 
the above statement of Mr. Rele the In- 
terim injunction granted bv this court 
on August 2. 1966 shall continue to be 
operative during the pendency of the ap- 
peal before the Appellate Bench of the 
Bombay Small Cause Court 
GGM/D.V.C. Petition allowed. 
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N. Nageshwar Bao. Petitioner v. Ruth 
Moses and others. Respondents. 

Sp! Civil Appln. No. 1685 of 1967 D/- 
4-3-1963. 

(A) Co-operative Societies — Mahara- 
shtra Co-operative Societies Act (24 of 
1961). S. 91 — Maharaj^htra Co-operative 
Societies Rules (1961). R. 76 — Appoinl- 
meut of nominees — Appointment is not 
for any particular period. 

The Co-operative Societies Act does 
not contemplate the appointment of a 
nominee for a particular period. The Act 
contemplates the appointment of a nomi- 
nee for a particular dispute There Is no 
limit on the power of the nominee to de- 
cide the dispute within a particular time. 
Nor does it say that after the year of 
the office is over, he would cease to be 
a nominee of the Registrar. Rule 76, 
wWch permits the Registrar to make 
these appointments, does not aay that 
immediatelv after the so-called term of 
the nominee ends, he shall cease to func- 
tion as a nominee. Even if the Rule had 
so provided, it b doubtful whether the 
Buie could be a valid one. The appoint- 
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ment of the nominees Is not for a period 
of a year. The appointment Is for de- 
riding disputes arising within the year 
spedBed. (Para 6) 

(B) Co-operative Societies — Mahara- 
shtra Co-operative Societies Rules (1961), 
R. 77 — Is permissive end not peremp- 
tory. 

Rule 77 Is a permissive Rule and It 
merely enables the Registrar, in a case 
where the nominee does not dedde the 
dbpute within two months, to withdraw 
the case and proceed with it as mention- 
ed in the said Rule. It does not aay 
that the nominee's power comes to an 
end if the nominee does not dedde the 
dispute within two months. (Para 7) 


Miss. Mlnocher Homjl. for Petitioner; 
J. S. Raymond (for No. !) and R. T. 
Slppy (for No. 2). lor Respondents. 


PATEL J. t This Is a petition under 
Article 227 of the Constitution of India 
riiallenging the dedjaon of the Mahara- 
ahlra Co-operative Tribunal whereby It 
set aside the award made by the Regis- 
trar's Nominee and remitted the mat- 
ter for retrial. The short facts neces- 
sary for the purpose of the case may be 
stated as follows: The petitioner, who 
was the original opponent No. 1 In the 
reference, b the owner of the flat con- 
atoing of three rooms and a kitchen on 
the ground floor of a building known as 
THirabelle belonging to Mirabelle Co- 
operative Housing Society Ltd., which 
(was?) the original disputant in the refer- 
ence. The petitioner purchase this flat 
essentially for hb personal residence 
However, because of certain difflcultief 
in hb way he could not occupy the said 
premises and he, therefore, gave th» 
eame to respondent No 1 as a licenser 
on June 9. 1962 for a period of clever 
months. In November 1962 the Co- 
operative Sodetv gave notice to the 
petitioner saving that respondent No. 1 
and the members of her family were 
a nuisance to the occupants of the 
building. The petitioner, therefore, cal- 
led upon respondent No I to vacate 
the prembes and deliver possessior 
to him. It seems that since February 
1963 not a pie has been paid tc 
the petitioner towards compensation for 
the occupation of the premi.'-es In thr 
meantime, there have b^n litigation* 
between these parties to which it If 
needless to refer The compertsatioi 
that has accumulated to thb day come- 
to near about Rs 11.520 In pursuanct 
to the S<raetv’s notice, thr Society madr 
a complaint before the Registrar regard- 
ing the conduct of respondent No 1 and 
the members of her fami]% as she wa- 
a source of nuisance and sought eviction 
The Registrar after hearing respondent 
No. 1 referred the matter under S. 91 
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of the Co-operative Societies Act to his 
Nominee by an order dated December 17, 
1965 in the following terms: 


"I, Shri D. D. Naik, Assistant Regis- 
trar, Cooperative Societies. (II). Bom- 
bay. do hereby hold that the dispute 
within the meaning of S. 91(1)_ of the 
Maharashtra Co-operative Societies Act, 
1960. exists in this case and the same is 
therefore referred to Shri S. M.^ Dbdt, 
Registrar’s Nominee for decision.” 

Respondent No. 1 took the matter to tte 
Co-operative Tribunal challenging the 
reference by the Registrar. However, 
tViig appeal was rejected by the Tribunal 
and the Nominee was directed to decide 
the matter. The Nominee made ms 
award on November 1, 1966. Respon- 
dent No. 1 took an appeal to the Co- 
operative Tribunal The contention _ be- 
fore the Tribunal was that the Nominee 
had ceased to have jurisdiction because 
by a general order the Registrar had a'PH 
pointed a body of Nominees for a period 
of one year and that the term expired 
on June 30. 1966. It was argued that ^ 
the award was made after this date, me 
award was a nullity. This contention 
found favour with the Tribunal with the 
result that it set aside the award and 
referred the matter back to the Registrar 
for reference to any other Nominee for 
disposal or to try it himselL The peti- 
tioner, who is the owner of the flat, seeks 
to ch^enge this decision. 


2. Section 91 of the Maharashtra Co- 
operative Societies Act 1960 requires that 
all disputes touching the business of a 
Society shall be referred to the Re^^. 
Under Sec. 93 after being satisfied that 
the matter referred to him is a mspute 
■vvithin the meaning of S. 91, the Regis- 
trar may decide the dispute (a) him- 
self, or (b) refer it for disposal to a 
nominee, or (c) a board of nomii^es, ap- 
pointed by the Registrar, sub-sections (Z) 
and (3) of section 93 are procedural sec- 
tions. Sub-section (2) gives the Registrar 
the power to withdraw for reasons to Pe 
recorded in writing a dispute referred by 
him to the nominee or board of non^ees 
and to dedde it himself or to refer it for 
deddon to any other nominee or bc^d 
of nominees. Sub-section (3) gives hm 
power to suspend the proceedings under 
certain drcumstances with which we are 
not concerned. Sections 94 and 95 are 
'Drocedural sections and do not concern 
iis. Section 96 requires the Registrar or 
his nominee or board of nommees to 
make an award on the dispute, on toe 
expenses incurred by the parties to the 
dispute in connection with the proceed- 
ings and the fees and expenses payable 
to the Registrar or his nonunee or Poard 
of nominees. The section further pro- 
tects the award and says that would 
not be invalid merely because it has been 


made after the expiry of the period fix- 
ed for deciding the dispute by the Regis- 
trar and shall subject to an appeal or 
review or revision be binding on the 
parties to the dispute. 

3. ^e present argument has arisen 
because of the Rules made by the State 
Government by virtue of its rule-mak- 
ing powers under S. 165 of the Act of 
1960. Rule 76 of the Co-operative Socie- 
ties Rules. 1961 empowers the Registrar 
by a general or special order notified in 
the official gazette, to appoint any person 
to be his nominee for deciding disputes 
arising in any one or more ‘ societies 
situated in a particular area and for such 
period as may be specified. Similarly, 
he is also entitled to appoint a board of 
nominees for the same purposa In the 
present casa these nominees were ap- 
pointed by the Registrar, under Rule 76 
in the following terms: 

"Under Rule 76 of the Maharashtra 
Co-operative Societies Rules 1961 the 
Divisional Joint Registrar, Co-operative 
Societies is pleased to appoint the per- 
sons shown in the list enclosed to per- 
form the duties as the Registrar’s nomi- 
nees for deciding disputes arising in any 
of the co-operative societies within Ae 
year specified against the respective 
names for the period from July 1, 1965 
to June 30. 1966”. 

For Bombay and Bombay Suburban Dis- 
trict as many as fifty-six gentlemen have 
been named as nominees, 

4. The Tribtmal holds that as soon as 
the year ended on June 30, 1966, the 
jurisdiction of the nominee ended and_ his 
award became a nullity, to our view, 
there are two answers to this conclusion, 

5. A plain reading of the notification 
shows that the appointment of the nomi- 
nees is not for a period of a year as is 
erroneously supposed by the Tribunal, 

The appointment is ", for deciding 

disputes arising within the year 

specified Clearly the appoint- 

ment is for disputes that arise during the 
year. The dispute in the present case 
arose at the latest on December 17. 1965 
when the Registrar referred the same to 
the nominee. He had, therefore, jurisdic- 
tion to decide the dispute which had 
arisen within the year. Unfortunately, 
this wording of the notification has not 
been noticed by the Tribunal and hence 
the error. 

6. Secondly, it is obvious from a read- 
ing of the notification that these nomi- 
nees are not the servants of the Registrars 
Office or of the Government nor are they 
supposed to do the duties of a Court as a 
Court is supposed to do, to decide every 
matter that is brought before the person 
concerned. A dispute cannot be refwred 
to fifty-six persons simultaneously, Th^ 
are not constituted a body corporate In 
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the sense of a specific office where all 
the disputes are to be lodged. The c^y 
function of the notification or appoint- 
ment is that it serves as a tentative list of 
nominees prepared by the Registrar and 
whenever a dispute arises and is required 
to be referred to a nominee under Sec- 
tion 91, the Registrar or the officer wn- 
cemed chooses a particular nominee 
from amongst the list and refers 
the matter to the nominee. The 
result is that the reference is 
not to someone who holds an office. It 
is to the nominee as such named in the 
order of reference regarding a particular 
dispute. The Co-operative Sodeties Act 
does not contemplate the appointment of 
a nominee for a particular period The 
Act contemplates the appointment of a 
nominee for a particular dispute and 
under S. 91 of the Act this is what the 
Registrar purported to do In his order 
dated December 17, 1965. There is no 
limi t on the power of the nominee to 
decide the dispute within a particular 
Hmo Nor does it say that after the 
year of the office Is over, he would cease 
to be a nominee of the Redstrar. Rule 
76, which permits the Registrar to make 
these appointments, does not say that 
immediately after the so-called term of 
the nominee ends, he shall cease to fimc- 
tion as a nominee. Even if the Rule had 
so provided, we doubt very much whe- 
ther toe Rule could be a valid one. 

7. Reliance was placed on Rule 77 
which apparently expects toe nominee to 
dispose of toe matter within two months. 
Even this Rule is not a peremptory Rtile. 
It merely provides that when a dispute Is 
not decided by the nominee within two 
months, toe Registrar may withdraw the 
dilute from the nominee or from the 
board of nominees as the case may be 
pnH decide the dispute himself or refer it 
again to any other nominee or a board of 
nominees for decision. This Rule is a 
permissive Rule and it merely enables 
the Registrar in a case where toe nomi- 
nee does not decide the dispute within 
two months to withdraw the case and 
proceed with it as mentioned In the said 
Rule. It does not say that the nomi- 
nee’s power comes to an end If toe nomi- 
nee does not decide the dispute within 
^0 months. That this could never be 
intended either by the Lejrislature or the 
rule-making authority is obvious. Though 
Act is supposed to be in the inter^ 
of the Co-operative Societies and Its 
members and Is made with toe Intention 
that all these disputes should be speedi- 
ly decided, unfortunately, as it may 
seem, it has provided a lai^e nximber of 
loopholes which enable the parties to 
prolong the proceedings as much as they 
dedre. Curiously enough, even though 
imder S. 91 the Regist^ has to dedde 
whether a dispute has been made out 


prima facie or not, it is made an appeal- 
able order. From toe decision in appeal 
there is a further revisional application 
as decided by this court In another mat- 
ter. Thereafter, there is still the re- 
medy of toe writ open to toe party 
end all this only because a decision has 
been given whetoer a dispute exists and 
whether the matter should be referred 
to arbitration. After all, whether there 
Is any merit in it has to be decided by 
toe nominee when the matter is actually 
heard by him. If the contentions raised 
by the petitioner or the applicant are 
frivolous, the other side can be ade- 
quately protected by an order of costs in 
ordinary litigation. Be that as It may, 
having regard to toe course these things 
take at the moment, no matter which is 
referred to the nominee may posribly be 
finished within a period of two months 
referred to in Rule 77 and it Is for this 
reason that the Rules in the said Act do 
not make a provision that If the nominee 
does not render his award ^thin two 
months, the nomination For toe 

reasons stated above, the decision of the 
Tribunal cannot be upheld. In our view. 
It is clearly erroneous. 


8. We. therefore, set aride the ded- 
rion of the Tribunal and direct that the 
matter shall be heard on merits, 
peUtioner wiU get his costs from respon- 
dent No. 1. The Tribunal to decide toe 
matter within a month from the date of 
toe record and the order reaching it. 
HGP/D.V.C. Order accordingly. 
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l^s. Chhotabhal Jethabhai Patel & Co., 
by its Manager, Petitioners v. Industrial 
Court. Nagpur and others, Respondents. 

Spedal Civil Appln. No. 812 of 1966, 
D/- 12-4-1967. 

Bombay Industrial Relations Act (11 of 
1947}, Ss, 78 (1) D (i), (iJ) and (iil) (as in- 

froduccd by Act 22 of 1965) and 42 (4) 

Relief under S. 78 (1) D — Compliance 
with S. 42(4) not a condition precedent. 

Where an employee claims reinstate- 
ment and payment of back wages and 
the Labour Court finds that the order of 
dismissaL discharge, removal or retrench- 
ment from service made by the employer 
was vitiated on account of any of the 
three dauses (i). (ii) and fiii) of section 78 
(1) D of toe Bombay Industrial Relations 
Act, the Labour Court does not act with- 
out jurisdiction -if the employee concern- 
ed approaches that Court for toe relief 
of reinstatement and payment of back 
wages without complying with the provi- 
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C. J. Patel & Co, V. Industrial Court (Abhyan k a r J,1 


dons of Section 42 (4) of the_ Bombay 
Industrial Relations Act. SpL Civil Applns. 
345 of 1966 and 575 of 1966 D/- 11-3-67, 
Pist, (Paras 26, 21, 14) 

Cases Referred: Chronological Paras 
(1967) SpL Civil Appln. Nos. 345 of 

1966 and 575 of 1966 D/- 11-3- 

1967 (Bom.) 

(1955) AIR 1955 Bom 463 (V _^)- 
ILR (1955) Bom 921, Lalbhai Tncum- 
lal Mills Ltd, V. Dhanubhai 
MotUal 

Phadke and M. W. Puran^, |or Peti- 
tioners; S. G. Kukday md N. H. Kum- 
bhare, for Respondent No. 3. 

ABHYANICAR J. : This is a _ Pet^on 
under Art 227 of the Constitution filed 
by Chotabhai JethabhaL a bidi m^- 
Aant. The third respondent Na&u 
Janu Ukey was employed as a Zal count- 
ing Munshi in the petitioners factory at 
Bhandara, The petitioner contended ^t 
the third respondent had committed ara 
of misconduct, gross P^gligence of duty, 
insubordination and su^ar offences. A 
Sge-sheet was therefore framed 
Sai^him on 13-5-1965 . and he was 
given notice to show .cause in respert of 
ttese charges. The ^d re^°ndent fikd 
a written statement on 13-5-1965. He 
wasinformed that an enqu^ 
hdd^n 15-5-1965 at Bhandara. At the 
Sfr? the enquiry officer ordered pro- 
^eSs to be taken against the ttod 
r^Stient; he put questions to h™. 
recorded his answp. and on co^d^- 
ing those statements he hdd mat me 
charges were proved and the third res- 
pondent was dismissed by the order of 
d^oissal to be effective from 1-8-1965. 

2 The third respondent filed an ap- 
plication challenging the order of d^ 
minsal before the Labour Court at Na^u^ 
imder Section 78 of the Bo^ay Indus- 
trial Relations Act, 1946. 
tion was filed on or about 5th August 
1965. The third respondent raised se-^ 
ral contentions in this application. He 
complained that the charge sheet was not 
proper, that the present head office had 
no authority to deal with the case of the 
third respondent imder the st^ding or- 
ders. that no evidence was led and w^ 
on behalf of the employer, that the 
finc^g is based only on the statement 
by the third respondent who w^ 
subjected to cross-exammation, that the 
tSd respondent was forced . to append 
his signature to the paper without read- 
ing it over to him. 

s ' In his written statempt *e peti- 
tioner traversed several aUegations ai^ 
reported the order. The Labour Co^ 
after a thorough enquiry held that fee 
filings of the enquiry officer were 
verse. feat the order of fesmissal was 
passed by a person not authorised to 
Se fee power, that fee dismissal was 


illegal and therefore fee Labour Court 
directed feat fee third respondent should 
be reinstated and feat all the back 
wages should be paid to him from fee 
date of dismissal to fee date of fee order, 

4, Ag ains t this order the petitioner 
preferred an appeal to the State Indus- 
trial Court. Among other groimds, fee 
petitioner contended in ground No. 3 feat 
the third respondent had failed to com- 
ply wife fee provisions of law by not 
making an application to the petitioner 
under Section 42(4) of fee Bombay Indus- 
trial Relations Act which was a condi- 
tion precedent to fee making of an appli- 
cation by the worker to fee Labour 
Court, and fee order of fee Labour Court 
was liable to be set aside on this groimd. 

5, The State Industrial Court upheld 
fee order of the Labour Court. As re- 
gards challenge to the jurisdiction of fee 
Labour Court based on the provisions of 
Section 42(4) of fee Bombay Industrial 
Relations Act, fee appellate Court held 
feat fee challenge involved a question of 
fact whether or not the respondent has 
complied wife fee provisions of Section 
42(4) of fee Act. The Court held feat 
there is no material on record to justify 
fee presumption feat fee respondent had 
not complied with fee provisions of Sec- 
tion 42(4) and fee challenge to fee jirris- 
diction based on this objection was not 
tenable. As the objection raised, accord- 
ing to fee State Industrial Tribimal, a 
mixed question of fact and law, the 
Coiurt declined to interfere with the or- 
der of the Labour Court, In the result, 
fee appeal failed and fee order of the 
Labour Coxirt was confirmed. 

6, The petitioner challenges fee order 
of fee Labour Comd; as well as fee State 
Industrial Court, but fee only conten- 
tion pressed before us was fee one relat- 
ing to Section 42(4) of the Bombay In- 
dustrial Relations Act. No arguments 
were addressed to us as regards the find- 
ing of the Labomr Court that fee order 
of dismissal was illegal or that fee direc- 
tion for reinstatement and payment of 
back wages to the third respondent was 
bad on any other groxmd. We are there- 
fore required to determine a narrow 
question of law arising in the case and 
feat question is where an employee 
f'lairriB reinstatement and payment of baclr 
wa^es and the Labour Court finds that 
fee order of dismissaL discharge, remo- 
val or retrenchment from service made 
by fee employer was vitiated on account 
of any of the three clauses (i), (n) 

(iii) of Section 78 (1) D of Bombay 
Industrial Relations Act, whether fee 
Labour Court acts without 

if thp pmDlovee concerned approacnes 
that Court for the relief of reinstatement 
£d paSnt of back wages without com- 
wife the provisions of 
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S. 42(4) of the Bombay Industrial Ba- 
llons Act 

7. In resisting the contention It Is urg- 
ed on behalf of the third respondent that 
the right and remedy given under Sec- 
tion 78(1} D of the Bombay Industrial 
Relations Act is an independent remedy 
providing a complete code for Its en- 
forcement and is not controlled either by 
the provisions of Section 78 (L) A (a) (i) or 
Section 42(4) of the Bombay Industrial 
Relations A(± 

8. Section 78(1) D has been Introduc- 
ed for the first time in the Bombay In- 
dustrial Relations Act, 1946, by Section 31 
of the Maharashtra Act No. 22 of 1965, 
Ihis Maharashtra Act 22 of 1965, which 
came into force In the whole of the 
State of Maharashtra from 1st of May 
1965, made various amendments to Bom- 
bay Industrial Relations Act, 1946, which 
was in force in areas other than Vidar- 
bha in the Maharashtra State till 1-5- 
1965. Ihe preamble to Act 22 of 1965 
shows that the Act made various amend- 
ments or additions and alterations to the 
Bombay Industrial Relations Act, 1946, 
because it was considered expedient to 
extend the Bombay Industrial Relations 
Act. 1946. as amended, throughout the 
State of l^harashtra and to repeal the 
corresponding laws in force in other 
parts of the State of Maharashtra, such as 
Vidarbha. Actually, the only other sta- 
tute operating was the C P. and Berar 
Industrial Disputes Settlement Act. 1947, 
which was in force in the Vidarbha re- 
gion of Maharashtra. The Maharashtra 
Act 22 of 1965 amended the Bombay In- 
dustrial Relations Act and brought it In 
force In this region. In other words, this 
piece of legislation was undertaken by 
the State of Maharashtra Legislature to 
provide for a uniform law governing the 
relations between the employees and em- 
ployers In the matter of industrial dis- 
putes and industrial adjudication and all 
other cognate and relevant matters. We 
must remember this background when In- 
terpreting the various provisions of the 
Bombay industrial Relations Act 1946, 
as amended and which is operating from 
1st of May 1965 in the whole of hlahara- 
fihtra. 


9. The I^egislaave Assembly BUI No. 
66 of 1964 is the genesis of the Mahara- 
shtra Act 22 of 1965. Section 31 of that 
bill recommended addition of a new para- 
graph in sub-section (1) of Section 78 of 
the Bombay Industrisi Relations Act 
1946, and with reference to this para- 
graph and other changes recommaided 
in Section 78(1) of the Act the statement 
of objects and reasons indicated that the 
new clause D was added to Section 78(1) 
of the Bombay Industrial Relations Act 
In order to enlarge the powers of the 
Labour Court, to require an employer to 


reinstate an employee vdth full bad: 
wages payable to him and compensa- 
tion not exceeding Rs. 1500 and possibi- 
lity of getting suitable employment more 
than six months prior to the action U 
such action is out of non-compliance vdth 
any standing order applicable to the em- 
ployee. It will be seen that the third 
ground, namely, that the order of dis- 
missal, discharge, removal or retrench- 
ment. termination of service or suspen- 
sion of an emplovee being found other- 
wise not proper or Illegal was not In tha 
original draft biU but was added to tha 
statute when the Act was finally passed. 
It will thus be seen that clause D of sec- 
tion 78 ( 1 ) enables the l.abour Court to 
require the employee to reinstate the 
emplovee either forthwith or by a sped- 
£im date and requires that the employer 
shall pay back wages from the date of ter- 
mination of service or suspension. and end- 
mg on the date on which the Labour 
CoMTi ordered reinstatement or the data 
of reinstatement whichever is later. 
Several contingendes have been enu^ 
merated to enable the Labour Court to 
«erclse its power and these contingen- 
cies are that the order of dismissal, dis- 
charge, removal, termination of service or 
suspension of an employee is made under 
one or the other of the foUowing dP- 
cumstances; ^ 

(1) That the order was passed more 
than six months after the default or pil p- 
conduct came to the notice of tha em- 
ployer. 

(2) ^jat the order was In contraven- 
tion of the provisions of any law. 

(3) Ihat the order was In contraven- 
tion of any standing order in force ap- 
plicable to such employee. 

(4) That the order was otherwise Im- 
proper. 

(5) That the order was otherwise II- 
legaL 

9 A. There was no similar power both 
to order reinstatement as well as pay- 
nwnt of back wages In the Labour Court 
prior to the Introduction of dause D to 
Se^on 78(1} of the Bombay Industrial 
Relations Act. 1046. It Is true, by judldal 
mterpretatlon a power was claimed In tha 
Labour Court to order reinstatement of 
an employee who Is dismissed or dischaig- 
ed or whose services are terminated If 
a mspute arises regarding propriety or le- 
gality of such an order passed by an em- 
ployer acting or purporting to act under 
the standing orders. In other words. If 
the order was not made under standing 
orders but was otherwise illegal or Im- 
proper or against the provisions of any 
law, or for default or misconduct more 
than six months prior to the date of such 
order. It does not appear that the Labour 
Court had any power to tfve relief to 
such an employee under the Bombay In- 
dustrial Relations Act as It pilot 
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to its amendment by Maharashtra Act 
22 of 1965. A reference was made to a 
Division Bench decision of this Court in 
Lalbhai Tricumlal Mills Ltd v. Dhanubhai 
Motilal. AIR 1955 Bom 463. In that casQ 
the real issue seems to be one of jurisdic- 
tion of appropriate Labour Court. What 
seems to have been contended on behalf 
of the petitioner employer was that the 
Labour Court at Bombay was not the ap- 
propriate Tribunal to t^e cognizance of 
rile illegal dismissaL but it was the la- 
bour Court at Ahmedabad, and. this was 
so because, according to the petitioner. 
It was to the Labour Court at Ahmeda- 
bad that the employee concerned had 
made an application under Section 42(4) 
of the Act. The issue that arises before 
this Court, namely, ambit of requirement 
of either Section 42(4) or read with Sec- 
tion 78(l)A(a)(i) was not adjudicable m 
that case. We rely on it only for the 
purpose of showing that the Labour Court 
under Section 78(1) A(a)(i) of the Bombay 
Industrial Relations Act could take cogni- 
SSince of the order of dismissal of an em- 
ployee under the standing orders, and 
that before approaching the Labour Co^ 
the employee had to make an application 
to his employer as per proviso to Section 
42(4) of the Bombay Industrial Relations 

10. Inasmuch as the principal argu- 
ment In this case is founded on pro- 
visions of Section 42(4) of the Bombay 
Industrial Relations Act and the addition 
made to Section 78 of the Act, 
sary to understand the scheme of Chapter 
yill in which the sections find place. 
Section 42 Is as follows: 

"42 (1) Any employer Intending to ef- 

fect any change in respe^ct of an indus- 
trial matter specified m Schedule II shaU 
give notice of such intention in the pre-- 
Ecribed form, to the representative of 
employees. He shall send a copy of sucm 
notice to the Chief CondUator. the Cona- 
liator for the industry concerned for me 
local area, the Registrar, the Labour Olti- 
cer and such other person as may Pe 
prescribed. He shall also affix a copy of 
such notice at a conspicuous place on me 
premises where me employees affected 
by me change are employed for work and 
at such ether places as may be directed 
by me Chief Conciliator in any particular 


case. 

(2) An employee deriring a change m 
yg5P0ct of an industrial matter not speci- 
fied in Schedule I or III shall give notice 
in the prescribed form to me employer 
mrough me representative of employees, 
who shall forward a copy of me notice to 
me Chief Condliator. me Condliator for 
me industry concerned for me local are^ 
me Registrar, me Labour Officer and such 
omer person as may be prescribed. 

(3) When no settlement is arrived ^ 
in any conciliation proceeding in regard 


to any industrial dispute which has arisen 
in consequence of a notice relating to any 
change given under sub-section (1) or 
sub-section (2), no fresh notice with re- 
gard to me same change or a change simi- 
lar in all material particulars shall be 
given before me expiry of two months 
from me date of me completion of me 
proceeding within me mea ning of Sec- 
tion 63. If, at any time after the expiry 
of me said period of two months, any em- 
ployer or employee again desires the same 
change or a change similar in all material 
particulars, he shall give fresh notice in 
me manner provided in sub-section (1) 
or (2), as me case may be. 

(4) Any employee or a representative 
union desiring a change in respect of (i) 
any order passed by the employer under 
standing orders, or (il) any industrial 
matter arising out of me application or 
interpretation of standing orders, or. (iil) 
an industrial matter specified in Schedule 
in (except item (5) thereof), shall make 
an application to the Labour (Tourt and as 
respects change desired in any industrial 
matter in item (5) of Schedule IIL to me 
Industrial Court Provided mat no such 
application shall lie unless me employee 
or a representative union has in me pres- 
cribed manner approached me employer 
wim a request for me change and no 
agreement has been arrived at in respect 
of me change within me prescribed 
period”. 


11. We may observe mat mere Is a 
slight change effected in Section 42(4) 
by Maharashtra Act 22 of 1965. and mat 
change is in sub-section (4) which now 
requires an employee desiring a change 
in respect of item (5) in Schedule III to 
make an application to me Industrial 
Court and not to me Labour Court as 
previously permissible. According to 
Mr. Phadke. me Learned Counsel for me 
petitioner, in substance me complaint of 
me third respondent raises a dispute fall- 
ing under clause (a) (i) of paragraph A of 
sub-section (1) of Section 78. But such 
a dispute cannot be deemed to arise until 
me third respondent had made an appli- 
cation as required by the proviso to sub- 
section (4) of Section 42 to me employer 
requesting for a change. The change re- 
quested is a change in respect of me order 
of the employer under the standing order 
which in this case would mean me order 
of dismissal of the third respondent under 
me standing orders applicable to me 
mird respondent The argument is that 
inasmuch as the petitioner had passed me 
impugned order dismissing me employee, 
acting or purporting to act under the 
standing orders, and inasmuch as me pro- 
priety or me legality of that order is 
challenged, me case of the third respon- 
dent is covered by S. 78(1) A(a) (i), and 
merefore must attrart me 
c^ent for exercise of any right of seeking 
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a change In that order as per proviso to 
sub-section (4) of Section 42 of the Bom* 
bay Industrial Relations Act, 1946. 

12. In fact, the learned counsel’s con- 
tention could not have been wider so far 
as the impact of Section 78(1)A vis-a-vis 
the new paragraph D to Section 78(1) is 
concerned. According to him, whenever 
an order of dismissal, discharge, removal, 
termination of service or suspension of 
an employee has come to be passed by an 
employer, it is ordinarily referable to a 
standing order. But the ground of attack- 
ing the order of dismissal, discharge etc. 
may be one of the several of the grounds 
enumerated in the new paragraph D of 
Section 78(1); the source of authority for 
passing such an order is the standing 
orders, and if the order is referable to 
the standing orders, it must be held to 
be an order passed imder Section 78{1)A 
(a)(i). and if a dispute arises In respect of 
eudi order, the requirements of Section 
42(4) and the proviso must be complied 
with. In this connection our attention was 
invited to Section 78 of the AcL Under 
the definition a dispute falling in para- 
graph A of sub-section (1) shall be 
deemed to have arisen If within the period 
prescribed under the proviso to section 
42 (4) any agreement is arrived at in re- 
spert of the order, matter or change refer- 
red to In the said provision. 

13. Kow. it will be seen that sul>sectIon 
(1) of Section 78 enumerates various and 
different powers of a Labour Court imder 
several paragraphs Indicated by capital 
letters. Under paragraph A the X,abour 
Court has power to decide a dispute. 
Under paragraph B the Labour Court Is 
empowered to try offences punishable 
under the Art and also to order payment 
of compensation as provided for or deter- 
ttdne compensation or Its payment Under 
paragraph C the Labour Court Is em- 
powered to require an employer to with- 
^aw any change held to be illegal or to 
withdraw temporarily any cliange, the 
legality of which Is a matter of issue Id 
any proceeding pending final dedsion. or 
to require the employer by a mandatory 
order to provide any change provided 
such a matter was In issue before the 
Coiut A new paragraph D Is added to 
S. 78(1) and that paragraph requires the 
employer to reinstate an employee and 
also to pay any back wages lor the period 
between the date of termination of his 
services and order of reinstatement or 
actual reinstatement whichever is later. 

13A.- According to the learned coun- 
sel. whenever jurisdiction of the I,abour 
Court is invoked imder Section 78(1), it 
must be by an application, and if applica- 
tion is required to be made by Invoking 
the jurisdiction of the Labour Court at 
the Instance of an employee, then, accord- 
ing to the petitioner, such an application 


Is not tenable tmlcss the employee or the 
representative union on his behalf 
has approached the employer with a re- 
quest for a change. How the employer 
is to be approach^ with a request for a 
change is provided in Rule 53 of the 
Rules framed under the Bombay Indus- 
trial Relations Act, The application for 
approaching the employer with a requert 
for change is to be made in writing. 
Rule 53 itself provided a period of six 
months (now three months) for making 
an application for change in respect of 
orders passed under standing orders. It 
appears that there Is no period of limita- 
tion fixed for an application If the 
change is of other categories, namely, ^ 
resT^ct of industrial matter arising out 
of the application specified In Schedule 
m. other than Item 5. Section 79 makes 
a jmeoal provision in respect of dilutes 
falling under clause (a) of paragraph A 
of sub-section (1) of Section 78. Accord- 
paragraph D which 
Is added by Maharashtra Art 22 of 1965 
do« not cu^ the controlling poritlon 
of Section 68(1) A, and therefore, even if 
an application Is for reUef of- reinstate- 
ment and twyment of back wages under 
mamph p of Section 78(1). the pro- 
ce<^e must be by an application to^the 
to apoucatlon Is 
In wriUng to the Labour 
Onm, too contotlon prccodont for juak- 
inc such an application is approach to the 
empl<^er with a request for a change In 
the order passed by him. 

restrictions ofl 
Sectira 78(I)Afa}(i) cannot control the 
procedure or powers of the Labour Court, 
independently conferred for the first' 

^ Maharash- 
1965. It may be pointed 
out during the course of arguments that 
oven toouBh section 73 (1) A (a) (1) refers 
to disputes regarding propriety or lega-i 
11^ of an order passed by an employer 
actii^ or purporting to art under 
standing orders, the ambit of enquiry 
and the power to grant relief Invested 
in the Labour Court under the new 
^graph D covered a much wider 
peli It coidd not be reasonably con- 
t^ded that If an order of dismissal, dis- 
rtjarge. removal, retrenchment, termina- 
tion of service, or suspension of an em- 
ployee Is made by an employer because 
(a) it was for a fault or misconduct of an 
employee which came to the notice of 
the employer within six months prior to 
the date of the order, or (b) the order 
was in contravention of any law, (c) the 
order was otherwise improper, and 
(d) the order was otherwise illegal. In any 
of the above cases there was no power in 
the Labour Court to give relief unless It 
could be shown that the otder was refer- 
able to standing orders, or was purport 
ed to have been passed under the stand' 
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ing orders. The legislature has added a 
new paragraph D to Section 78(1) to give 
additional powers to the Labour Court in 
respect of certain matters of dismissal, 
discharge, removal, retrenchment, termi- 
nation of service or suspension of an em- 
ployee. A Labour Court is now empow- 
ered to order reinstatement and payment 
of back wages if it finds that the em- 
ployee is dismissed, discharged, removed, 
is under suspension for one or the other of 
the acts enumerated in paragraph D, 
sub-clauses (i), (ii) and (iii). Each of the 
paragraphs of Section 78 (1), A, B, C and 
D speak of distinct and different 
powers vested in the Labour Court, 
It may be that in the absence of 
any specific provision, dismissal of an 
employee could be considered by the 
Labour Court is a change, and if 
that was a change, then a request for re- 
voking the order of dismissal might 
amount to a change in respect of an order 
passed by the employer under the stand- 
ing orders. If it was really intended that 
the procedime to be followed by an em- 
ployee in challenging the order of dis- 
missal, discharge, removal, retrenchment, 
termination of service or su^ension 
imder one or the other of the circmnst- 
ances enumerated in the new paragraph D 
should be controlled by the procedure in 
Section 78(1)A, there is no reason why it 
should not have appeared as an addition 
to that paragraph. Instead, the Legisla- 
ture has thought fit to make a separate 
pro\dsion to invest a distinct and addi- 
tional power in the Labour Court to give 
rdief of reinstatement and payment of 
bade wages to an employee dismissed, 
discharged, removed from service or sus- 
pension if such dismissal etc. is found to 
be contrary to the provisions of any law 
or otherwise improperly made or is for 
the fault or misconduct committed by the 
employee which came to the notice of 
the employer six months prior to the date 
of such dismissal, and also in contraven- 
tion of the standing orders. There is no 
doubt, therefore, that the ambit of en- 
quiry under paragraph D is much wider, 
coupled with express pov/ers given to the 
Labour Court to order reinstatement and 
payment of back wages. 

15. It will thus be seen that the whole 
argument is founded on a supposition 
that the power to dedde a dispute re- 
garding the propriety or legality of an 
order passed by an employer, acting or 
purporting to act under the standing 
orders, necessarily covers adjudication of 
an order of dismissal, discharge, removal, 
retrenchment, termination of service or 
suspension of an employee made by the 
employer in contravention of the provi- 
sions of the standing orders. Whether or 
not this was so under the unamended pro- 
visions of Section 78(l)A(a){i), we are 
dear that there are specific powers to 


deal with contingendes which are now 
expressly vested in the Labour Court 
under paragraph D, and it is not per- 
by implication powers 
of the Labour Court dealing with a mat- 
ter imder paragraph D to S. 78(l)A(a)(i) 
merely to require that an employee must 
mso comply with the provisions of Section 
42(4) and its proviso of the Bombay In- 
dustrial Relations Act. We prefer to 
Construe the effect of inroduction of 
new paragraph D to Section 78(1) as crea- 
feg an additional jurisdiction in the 
Labour Court to entertain application r 
challenging dismissal, discharge, remo- 
val, retrenchment, termination of service 
or suspension of an employee made by 
employees under one or the other of the 
circumstances enumerated in dauses (i) 
to (iii) of paragraph D, and that power is 
coupled with a fmrther power to grant 
reinstatement and back wages if it is 
found that the order is illegal or impro- 
per either because it contravenes any 
law or any siding order or is otherwise 
found to be illegal or improper. A power 
to find dismissal or discharge as impro- 
per is a much wider power than the power 
to adjudicate a dispute regarding the pro- 
priety or illegality of the order passed by 
an employer acting or purporting to act 
under the standing orders, 

16. There are numerous instances 
where an undertaking or an industry may 
not have standing orders, and yet the 
termination of service may be against the 
provision of law or may be otherwise im- 
proper or illegal. A vested right is given 
to the employee to challenge his dismis- 
sal, discharge, suspension etc, if it was 
for a fault or misconduct committed by 
the employee more than six months prior 
to the date of the order. This is a new 
ground which has been made available 
to the employee to challenge an order of 
dismissal, discharge etc. The Legislature 
thought fit to make a provision indicat- 
ing as to when a dispute shall be deemed 
to arise, and that fictional deeming of a 
dispute to have arisen is provided for in 
the Explanation. Under the Explanation, 
read with Section 42(4) proviso, a dispute 
is said to arise if the employer is finally 
approached by the employee in the pres- 
cribed manner and no agreement is arriv- 
ed at during the period prescribed, 
which is a fortnight from the date of 
presentation of the request in writing by 
the employee to the employer. On the 
other hand, the ambit of jurisdiction of the 
Labour Court under the new paragraph 
D is not fettered by any such require- 
ment regarding such disputes. If the em- 
ployer has taken his action, which so far 
as the employee is concerned puts ^ 
end to the relationship between himself 
and his employer on account of the order 
of dismissal, discharge, removal, termina- 
tion of service etc., the Legislature seems 
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to have thought fit to provide a direct 
remedy to such an employee to approadi 
the labour Court and challenge his dis- 
missal. discharge etc. 

IGA. It is urged that every request 
for relief to the L.abour Court must com- 
mence by an applicatioa though there Is 
no specific provision in paragraph D fiiat 
an employee shall make an applicatioa 
The very wordmg of the paragraph shows 
that the Labour Court is required to re- 
cord a finding whether the order of dis- 
missal, discharge, removal etc. is In con- 
travention of the provision of law or 
standing order, or is otherwise illegal or 
Irregular, etc. This postulates enquirv 
and finding and it is only after a finding 
In favour of the employee Is recorded 
that the Labour Court is empowered to 
give consequential relief of reinstatement 
and payment of back wages. Paragraphs 
B and C of Section 78(1) also enumerate 
some of the powers of the Labour Court. 
In neither of these paragraphs Is there 
any reference to an application being 
made and yet It is not conceivable that 
powers under either paragraph B or para- 
graph C could be exercised by the Labour 
Court without proceeding having been 
commenced before It by an application. 
It may be a complaint as mentioned In 
paragraph B or it may be an application 
under paragraph C. Nothing therefore 
turns on whether or not there Is an ex- 
press provision for making of an aPDlica> 
tlon In paragraph D. 

17. Even paragraph A does not speak 
of an appUcatioR. But so far as paragraph 
A of Section 78 (1) is concerned. It Is 
related back to sub-section (4) of sec- 
tion 42. It will be observed that the 
three categories In which the application 
to the Labour Court is provided In sec- 
tion 78 (I) A (a) are precisely the catego- 
ries referr^ to in section 42 (4) of the 
Act. and sub-section (41 of section 42 In 
turn states that the application In one or 
the other of the matters (ailing, the em- 
ployee shall make an application to the 
labour Court But the requirement of 
making an application to the Labour 
Court seems to have been expressly made 
in sub-section (4) of section 42 because 
of what follows in the proviso. Under the 
proviso a duty is cast on an employee as 
well as the representative union to ap- 
proach the employer with a request for 
change. It Is onlv when no agreement U 
arriv^ at during the period prescribed 
that an application Is permissible to be 
made to the l-abour Court, raising a dis- 
pute regarding any of the matters men- 
tioned In Section 78 (1) A(a) (il. (ii) and 
(iii). In none of the further paragraphs 
It seems to be necessary to follow this 
procedure. We are not prepared to hold 
that merely because Section 78(l)A(a) 
speaks of propriety or legality of an order 
passed by an employer acting or purport- 


ing to act under standing orders, the sama 
restriction should be read in working out 
the rights under new paragraph D added 
by the Maharashtra Act 22 of 1965. In 
this context, it is relevant to see the le- 
gislative history of this provision. 

18. We have already pointed out that 
the amendments effected in the Bombay 
Industrial Relations Act. 1946. by h^ha- 
rashtra Act 22 of 1965 were largely made 
to bring out a uniform piece of legisla- 
tion for adjudication and settlement of 
industrial disputes in the whole of the 
State of Maharashtra. Section 123A re- 
peals the C. P and Berar Industrial 
putes Settlement Act 1947. wluch was 
the prmdpal State legislation governing 
relations between the employees and the 
employers in the industries in Vidarbha 
region. Under Section 16 of the C. P. 
and Berar Industrial Disputes Settlement 
Act. 1947. an exDres5 right was conferred 
on any employee working in an industry 
to make an application within six months 
from the date of his dismi>«a] or dis- 
charge. to the Labour Comnu.ssioner. On 
receipt of such an applicaUon. If the 
Labour Commissioner found that the 
dismissal or discharge was In contraven- 
tion of any provisions of the Act or fn 
contravention of standing orders made or 
sanctioned under the Act and was more 
than six months prior to the date of dis- 
charge or. removal, the Labour Commis- 
sioner was empowered to order that the 
employee may be reinstated or he may 
be given compensation and in addiUoa to 
order payment of back wages No similar 
provision appeared to exist In express 
form in the Bombay Industrial Relations 
Act. 1946 Inasmuch as this valuable right 
W'hich was available to the workers under 
theC. P. and Berar Act was required to be 
preserved in appropriate form, il seems 
to us paragraph D was specifically added 
to Section 78(1 j of the Bombay Industrial 
Relations Act. Now. there was no such 
restriction on an employee under Section 
16 of the C. P. and Berar Industrial Dis- 
putes Settlement Act. 1947. that such an 
employee must first approach the emplo- 
yer with a request to make change, or In 
other words, to withdraw the order of 
dismissaL discharge, retrenchment or 
suspension. In our opinion, therefore, it 
b unlikely that while incorporating a 
provision In the Bombay Industrial Rela- 
tions Act in the form of paragraph D to 
Section 78(1) of the Act. the Legislature 
could have intended that the same right 
which was now made available to the em- 
ployees in the whole of the Stale of 
Maharashtra, should be fettered by the 
requirements of Section 42(4l and its pro- 
\'iso. The Legislature has conferred a 
new right to the employee in the areas of 
State of Maharashtra other than Vidar- 
bha region and has preserved the rights 
of the employee in the Vidarbha rerien 
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in the Act by incorporating paragraph D 
in Section 78(1) of the Bombay Industrial 
Relations Act, which • was amended in 
1965. If the legislative intent is to be 
gathered from requirements of conditions 
to be satisfied by an employee who has 
been given a right to challenge his dis- 
missal. discharge etc. in paragraph D. we 
do not ^d any implication in the am- 
endment or in the manner in wMch the 
new paragraph D is added to Section 78(1) 
that it was intended to be controlled by 
the provisions of Section 78(1)A or by 
Section 42(4) of the Bombay Industrial 
Relations Act. 

19. It is true that sub-section (4) of 
Section 42 enjoins that an employee or a 
representative union on his behalf, desir- 
ing a change, has to make an application 
to the Labour Court, and if the applica- 
tion is under clause (a) (ii) of paragraph A 
of Section 78(1), then that application p 
to be preceded by action prescribed _ m 
the proviso to sub-section (4) of Section 
42. Even assuming that an order of dis- 
missal under standing orders would fall 
for adjudication of any dispute imder 
Section 78(l)A(a)(i). it cannot be disput- 
ed that several kinds of orders other than 
orders of dismissal or discharge come to 
be passed tinder standing orders, ana 
thus the ambit of enquiry and the nature 
of disputes when the dispute arose out of 
orders rmder standing orders, is very 
wide. But so far as paragraph D is con- 
cerned, the Legislature is making a spe- 
dal provision only for orders of <usni^- 
sal, discharge, removal etc. though a^o 
under standing orders as well as similar 
orders which are challengeable as impro- 
per relief. Thus, there is a special provi- 
sion made by the Legislature for reinstate- 
ment or payment of back wages, if they 
have lost their service on account of me 
order of dismissal, discharge etc. under 
the circumstances described in paragraph 
D For the purposes of giving speedy re- 
lief in respect of such employees, in our 
oninion, the Liegislature has provided a 
direct remedy by way of approach to the 
Labour Court, and the Labour Court has 
been specifically empowered to give re- 
relief of reinstatement and payment of 
back wages which were not expressly 
provided for imtil an amendment was 
effected in 1966. Thus, the scheme of 
Chapter XII, and especially Section 78, 
would suggest that by addition of para- 
graph D an additional power is created 
in the Labour Court and specific remedy 
is provided to the employee which is not 
conditioned by the provisions of Section 
42(4) of the Bombay Industrial Relations 
Act, 1946, The object of creating an ad- 
ditional power necessarily implies duty 
to exerdse the power when the tnbmm 
Is approached "with a grievance whim 
SQuarely within the ambit of the 

provisions of paragraph. D. 


20. But, it is urged, the moment it Is 
found that even for a relief which cjin 
be granted tmder paragraph D by the 
Labour Court, the occasion for demanding 
such a relief in order of dismissal imder 
a standing order, the provisions of sub- 
section (4) of Section 42 are immediately 
attracted, and if Section 42(4) controlled 
applications for challenge to an order of 
dismissal under a standing order, the fun* 
ther requirement of the proviso must be 
complied with. We are imable to accept 
this contention. It is not disputed that 
under the scheme of sub-section (4) of 
Section 42, an employee or a representa- 
tive union desiring a change is allowed 
to make an application in respect of 
orders passed by an employer under the 
standing orders. A large variety of 
orders can be conceived under standing 
orders, including an order of dismiss^ 
imder the appropriate provisions of the 
standing orders. 


21. Thus, the order passed by an em- 
ployer imder a standing order is a genus 
and an order of dismissal under the 
standing order may be a specie. Even 
though, therefore, sub-section (4) of Sec- 
tion 42 makes a proviso requiring an em- 
ployee desiring a change in respect of an 
order passed by the employer under 
standing orders to make an application, 
and further requiring that prior to mak- 
ing such an application the employee 
should approach his employer as pres- 
cribed by the proviso, we are unable to 
hold that so far as relief in respect of 
order of dismissal eta provided for in 
paragraph D is concerned, such order of 
dismissal though passed under the stand- 
ing order, is governed by the provisions 
of Section 42(4). We have already point- 
ed out that paragraph D of Section 78(1) 
is an independent provision, and if this 
is so, it must also he held that so far as 
challenge to order of dismissal, discharge 
etc. passed under the standing order is 
concerned, they are also excluded from 
the operation of sub-section (4) of Sec- 
tion 42. But it has been contended that 
the Legislature was fully aware_ of other 
provisions in the Act l&e Section 42(4), 
when various amendments were effect- 
ed induding addition of paragraph D to 
section 78(1). Section 42(4) itself has 
been dightly amended by making a se- 
parate provision for an application by an 
employee desiring a change in respect of 
an industrial matter covered by item 5 
in Schedule C. Whereas previously such 
an application could be made to the La- 
bour Court, the amendment provides that 
such an application henceforward woiua 
lie to the Industrial Court The Legis- 
lature did not think it fit or neces^ry 
to effect any other change in ^J^secmcm 
(4) of Section 42. Sub-section (4) of 5^ 
lion 42 as it originally stood before para- 
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Kraph D was added to Section 78 (l)f 
necessarily controlled the procedure re- 
quired to be undertaken in respect of dis- 
putes referred to in Section 78(l)A(a) of 
the Act, If the Legislatiire had intended 
that the same procedure prescribed by 
sub-section (4) of Section 42 should also 
be followed in respect of orders of dis- 
missal, discharge, retrenchment, termi- 
nation of service or sxxspension of an em- 
ployee when such an order comes to be 
passed xmder a standing order, no good 
reason is shown why adjudication and 
relief in respect of such orders made by 
an employer under a standing order have 
been included in paragraph D along with 
KimHar orders in respect of which relief 
can be granted if other conditions enu- 
merated in paragraph D are satisfied. 
The very fact that tiie legislature did not 
thtnV it necessary to make any amend- 
ment of Section 42(4) which previously 
governed only paragraph A of Section 
78(1) of the Act, would show that the 
scheme of Section 42(4) was not intend- 
ed to be altered by addition of paragraph 
D to Section 78(1) of the Bombay Indus- 
trie Relations Act. We have already 
pointed out that paragraph D represents 
a separate and self-contained scheme in- 
vest!^ the Labour Court with additional 
powers to ^ve relief to an employee In 
the matter of reinstatement and payment 
of back wages U it finds that such em- 
ployee Is dismissed, discharged, removed, 
retrenched, or suspended on one of the 
enximerated groundls. This is a special 
provision, and if in making such a special 
provision It Is also intended to Include 
relief in respect of order of dismissaL 
discharge etc. passed xmder a standing 
order, we do not see why only in respect 
of that specie of order the requirement of 
Section 42(4) and its proviso shoxild be 
attracted. Section 42(4). so far as orders 
passed by the employer under a standing 
order and challenge to the order of dis- 
missal or discharge eta by the employee 
are concerned, is a general provision, but 
so far as Aallenge to orders ofdisrais^ 
discharge, remov^, albeit under standing 
orders is concerned, paragraph D repre- 
sents a special provision. Therefore, we 
are unable to hold that in respect of 
orders of dismissal xmder standing orders 
the worker is hampered by the pre-con- 
ditions of Section 42(4) and the proviso 
before he can get relief, when an appli- 
cation is made xmder Section 78(1) D of 
the Bombay Indxistrial Relations Act. 

22. There is yet another contention 
raised on behalf of the petitioner which 
remains now to be considered and disposed 
of. It is xirged that powers under para- 
graph D can be exercised only In respect 
of an employee because It is dismissal, 
discharge, removal, retrenchment, sxispen- 
son of an "employee” that furnishes oo 
casion for adjudication and relief by a 
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Laboxir Coxirt. What Is xxrged Is that xm- 
less it is proved that for grant of such a 
relief a person is an "employee” within 
the meaning of the Bombay Industrial 
Relations Act. 1946, no application is ten- 
able. Our attention was invited to the 
definition of 'employee’ In the Bombay 
Indxistrial Relations Act. in Section 2(13), 
That definition is as follows: 

"(13) ‘employee’ means any person em- 
ployed to do any skilled or unskilled 
work for hire or reward in any industry, 
and includes— 

(a) a person employed by a contractor 
do any work for him in the execution of 
a contract and an employer within the 
meaning of sub-clause (c) of claxise 4; 

(b) a person who has been dismissed, 
discharged or retrenched or whose ser- 
vices have been terminated from employ- 
ment on accoxmt of any dispute relating 
to change in respect of which a notice is 
given or an application made xmder Sec- 
tion 42 whether before or after his dis- 
missal, discharge, retrenchment, or, as 
the case may be, termination from em- 
ployment: but does not Include — 

(i) a person employed primarily in a 
managerial, administrative, supervisory 
or technical capacity, dravdhg basic pay 
(exduding allowances) exceeding five 
hxmdred and fifty rupees per montoj 

til) any other person or dass of per- 
sons employed in the same capacity as 
those spedfied in clause (i) above Irres- 
pective of the amount of the pay drawn 
by such persons which the State Govern- 
ment may, by notification In the Offidal 
Gazette, specify in this behalf," 

According to the learned counsel for the 
petitioner clause (a) of the definition dause 
is the governing daxise of the definition. 
Unless, therefore, it Is shown that the 
claimant is an employee who was a person 
who has been dismissed, discharged or 
retrenched, or whose services have been 
terminated on accoxmt of any change in 
respect of which notice Is given or an 
application is made xmder Section 42, an 
ex-employee, merely because he was 
dismissed, discharged or retrenched, can- 
not make an application for relief xmder 
paragraph D of Section 78 (1) of the Act 

23. In this connection reliance was 
placed on another Dixdsion Bench decision 
of this Court in Special Civil Applns. Nos. 
345 of 1966 and 575 of 1966, disposed of 
by a common order dated 11th Mardi 
1967 (Bom). One of the questions raised 
in that case was the interpretation of 
the definition claxxse of the term ‘employ’ 
In section 2(1) of the C. P. and Berar In- 
dxjstrial Disputes Settlement Act, 1947. 
The definition in S. 2 (10) of the C JP. 
Act is as follows: 

"(10) 'employee' means any person 
employed by an employer to do any 
skilled or xinskilled manxtal or clerical 
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work for contract or hire or reward in 
any industry and includes an employee 
dismissed, discharged, or removed on ac- 
coimt of any industrial dispute;” 

The case arose out of an application by 
one Laxman who was served with a notice 
terminating his services in exercise of a 
contractual option and the contention that 
appears to have been raised was that 
Laxman was not an employee who was 
dismissed, discharged, or removed on ac- 
count of any industrial dispute. Accept- 
ing this contention the Division Bench ob- 
served as follows: 

"A plain reading of the definition ol 
the temi 'employee’ in S. 2(1) as it now 
stands, shows that the only category of 
persons who, though not in actual em- 
ployment at the date of the application, 
is included within that term is of per- 
sons who are ex-employees and were dis- 
missed, discharged or removed on ac- 
count of any industrial dispute. The dis- 
putes must precede the dismissal, dis- 
charge or removal and the dismissal, dis- 
charge or removal must be the result of 
such dispute.” 

Even a cursory comparison of the two 
definitions would show that they are not 
pari materia and no assistance, in our 
opinion, can be derived by the petitioner 
in relying on the decision in that case. 

24. It is necessary to scrutinise the 
definition in Section 2(13) of the Bombay 
Industrial Relations Act before the con- 
tention can be accepted in the form it is 
raised. According to the learned counsel 
for the petitioner even under the provi- 
sions of paragraph D of Section 78(1) of 
the Act a Labour Court will be powerless 
to order reinstatement and payment of 
back wages on accoiint of the dismissal, 
discharge etc. which is found to be in 
contravention of a standing order, unless 
such a person has been dismissed from 
employment on account of any dispute 
relating to_ a change in respect of which 
notice is given or an application is made 
under Section 42. It was also contend- 
ed that the earlier part of the definition 
which defines an "employee” meaning 
any person employed to do skilled work 
for hire or reward is to be ignored and 
the words which follow, namely, "and 
includes” are to be construed as words 
op limitation rather than words of exten- 
sion of the definition. We are unable to 
accept this construction either. Moreover, 
the definition given in Section 2(13) can- 
not be rigidly applied if it is repugnant 
to the context or subject. 

25, Now, the subject of paragraph D of 
Section 78(1) is empowering a Labour 
Court to give relief of reinstatement and 
payment of back wages to an employee 
who has been dismissed, discharged, or 
whose services have been terminated or 
suspended for one or the other of the 
causes given in that paragraph. We fail 
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such an employee could have 
satisfied the delnition in clause (b) of 
Section 2(13) in lirder to get relief under 
paragraph D of Section 18(1). That de- 
fimtion postulates a dismissal on account 
of a dispute relaljng to a change in res- 
pect of which a mtice is given or on ac- 
count of a change or on account of any 
depute relating tc any change in respect 
of which an appj nation is made under 
Section 42. In o1her words, the dismis- 
sal etc. must foil w a dispute and that 
dispute must arise on account of a notice 
relating to a chanm having been given or 
an application harag been made under 
Section 42 relating to such a change. 
Surely, a dismissal order may be made 
not only on accoimt of a dispute having 
arisen, but even ii other circumstances. 
It could hardly hive been intended by 
the Legislature (if l^we are to accept the 
interpretation put on the definition clause 
on behalf of the pttiiioner) that almost 
no employee will bd entitled to get relief 
unless such an employee is first dismiss- 
ed, retrenched or his services have been 
terminated, and sucp a dismissal, dis- 
charge, or retrenchment or termination 
is on account of a dispute relating to a 
change in respect ol which a notice is 
given or an application is made under 
Section 42. We are! satisfied that no 
such startling result it^as contemplated or 
intended by the Legislature in adding 
clause (b) to the definition section, as in- 
cluding an employee in the general de- 
finition earlier given in the opening part 
of Section 2(13). Even the definition 
section is to be so construed as to be_ re- 
conciled with the scheme and provisions 
of the Act and not as to abridge the be- 
nefits of the Act in the case of persons 
who otherwise are employees but who 
cannot satisfy the test of being an em- 
ployee within the meaning of artificial de- 
finition in clause (b) of Section 2(13). If 
the contention is taken to its extreme 
logic, it would mean that the provisions 
of the Act are not available to any em- 
ployee unless he satisfies the condition 
of clause 2(13) of the Act. We are un- 
able to hold that such was the intention 
of the Legislature or that the word 
"employee” in paragraph D of Section 
78(l) should be construed with reference 
to this definition. Such a construction 
would be wholly repugnant to the subject 
or context for which provision is made 
in paragraph D of Section 78(1) and we 
must reject this contention. 

26. There is an allegation in the re- 
turn filed on behalf of Nathu (third res- 
pondent) that he had approached the em- 
ployer before making an application to 
the Labour Court. It is not necessapr 
that any enquiry should be made into 
that averment now as we have come to 
the conclusion that so far as waking outi 
of the rights under naragraph D of Sec-| 
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tion 78(1) of the Bombay Industrial Bela- 
tions Act, 1946, Is coicemed, it Is not 
necessary for an empbyee first to ap- 
proach an employer or to follow the pro- 
cedure under Section 42(4) and Its pro- 
viso ot the Act 

27. Thus, the resull Is that the peti- 
tion fails and is dismhsed with costs. 
GGM/D.V.a Petition dismissed. 
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Jaflerali Alibhai md another. Plain- 
tiffs V. S. R. Dossa le Co. and another. 
Defendants. 

Suit No. 458 of 19e6 D/- 28-9-1967. 
ih!) ConA-ieea anfi Siuta 'Vtltiatiotis •— 
Bombay Court Fed Act (36 of 1959) 
S. 6(iv)(j), Sch. 1 Arts. 1 and 7 — Decla- 
ratory suit by creditor under S. 53 T. P. 
Act — Declaration that deed of assign- 
ment executed by difendant was void — 
Proper Court-fee w«ald be under Sec- 
tion 6(iT)(j). 

Where a creditor dies a suit under Sec- 
tion 53 of the T. P. Act seeking a declara- 
tion that a deed of assignment executed 
by the defendant is void against the 
plaintiff the subject matter of the suit 
as framed is not the property comprised 
in the Deed of Assignment which was 
sought to be set aside, but is the relief 
by way of declaration itselt namely, the 
declaration that the Deed of Assignment 
was void as agtinst the plaintilt and the 
same is not susceptible of monetary 
evaluation and is governed by Section 
6 (iv)(j) of the Bombay Court Fees Act. 
AIR 1959 Bom 517, FolL (1965) 67 Boro 
LR 210 and AIR ,1948 Bom 265 and AIR 
1947 Bom 482, Rei (Para 7) 

Such a smt is also not one wldch Is 
otherwise provided for by the Bombay 
Court-fees Act. Articles 1 and 7 of Sch. 
I are themselves articles of a residuary 
nature, it being stated in Article 1 of 
Schedule I that it applies to cases of 
plaint or memorandum of appeal "not 
otherwise provided for In this Act" and 
in Article 7 that it applies to any other 
plaint etc. Moreover, the suit, falls spcd- 
fi rally within 'the terms of Section 6(iv) 
(j) of the said Act, and. under the circum- 
stances there is no question of Its being 
governed by any other provision of that 
Act (Para 8) 

(B) Court Fees and Suits Valuations 
Court Fees Act (1870) S. 1 — Court Fees 
Act is B taxing statnte and its provisions 
are to be strictly construed in favour of 
subject Utigant AIR 1964 SC 457, Ret 
on. (Para 7) 
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Cases Referred: Chronological Paras 


(1965) 67 Bom LR 210=ILR (1966) 

Bom 84, Society of Servants of 
God V. Hanmantrao Narayanrao 6 

(1964) AIR 1964 SC 457 (V 51)=66 
Bom LR 254, State of Maharashtra 
V. Mishrilal Tarachand 7 

(1959) AIR 1959 Bom 517 (V 46)=60 
Bom LR 587. Chhotald Kalidas v. 
Laxmidas Mayaram 3 

(1948) AIR 1948 Bom 265 (V 35)=49 
Bom LR 875, Adbullakhan Darya- 
khan. V. Purshottam Damodar 6 

(1947) AJR 1947 Bom 482 (V 34)=49 
Bom LR 552, Ratilal Manila! v 
Chandulal 4, 5 

(1944) AIR 1944 Bom 267 (V 31)=46 
Bom LR 613, Abdullakhan 
Daryakhan v. Purshottam 
Damodar 6 


B. R. ZaiwaHa, for Plaintiffs; M. S. 
Sanghavi for the State of Maharashtra 
(with permission) to ^ow cause. 

ORDER: This Is a Chamber Summons 
taken out by the plaintiffs to review and 
fiet aside an order of the Taxing Master 
with regard to the valuation of the suit 
for the purpose of Court-fees. 

2. The suit, as framed, is a represen- 
tative suit imder Section 53 of the Trans- 
fer of Property Act by the creditors of 
the 1st defendant-firm to avoid the De^ 
of Assignment of moveable and immove- 
able properties by that finn in favour ot 
the 2nd defendant which was dated 21st 
February 1966. The properties which are 
the subject-matter of the s^d Deed of 
Assignment are of the value of Rs. 7V* 
lacs. The plaintiffs have, in paragrapA 
17 of the plaint, valued the suit for 
purpose of Court-fees under S. 6(iv)(j) of 
the Bombay Coxjrt-fees Act, 1959, and 
they paid a fixed court-fee of Rs. 30 
under the said section. On a reference 
to the Taxing Master under Section 5 of 
the said Act to determine the correct 
amotmt of Court-fees payable in respect 
of the suit as framed, he came to the con- 
cltision that Court-fees would be payable 
by the plaintiffs on the aggregate sum of 
2,26,998.14, being the total of the 
claims of the creditors set out in annex- 
ing "C" to the plaint, induding the 
claims of the two plaintiffs. In arriving 
at that conclusion, the Taxing Master has 
proceeded on the footing that, since this 
is a representative suit, as required by. 
Section 53 of the Transfer of Property 
Act, all the creditors mentioned in the 
list must be considered to be partis to 
this suit It may be mentioned that the 
Taxii^ Master had, before proceeding 
with the reference, directed a notice to 
be given to the State of Maharashtra, and 
the State was represented by attorneys 
In the course of tiie bearing of the refer- 
ence before the Taxing Ma^r. Mr. Sas- 
ghart who appeared on behalf of ths 
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State before me, sought my permission to 
appear at the hearing of this Chamber 
Summons, and I have permitted him to 
do so. It may further be mentioned that 
the State its^ has taken out a Chamber 
Summons dated 21st Augr^t 1967 for a 
review of the valuation arrived at by the 
Taxing Master, contending that the same 
should be enhmced to Rs. 7,50,000 which 
was the value of the property involved in 
the suit. I am, however, for the present, 
considering the plaintiffs’ Chamber Sinn- 
mons, and will pass orders in regard to 
the Chamber Summons taken out by the 
State separately hereafter. 

2A. It would be convenient to refer 
at the very outset to the terms of Sec- 
tion 6(iv)(jl of the Bombay Court-fees 
Act, 1959. Clause Civ) of the said section 
deals with various t^es of declaratory 
suits and in sub-clause (i) thereof, it is 
provided that, in suits where a declara- 
tion is sought and "the subject-matter in 
dispute is not susceptible of monetary 
ev^uation and which are not otherwise 
provided for” by the said Act, the Court- 
fee payable would be a fixed fee of 
Es. 30. The questions that arise before 
me are, therefore, three, namely, (1) 
what is the subject-matter of the present 
suit as framed, (2) is that subject-matter 
susceptible of monetary evaluation, and 
(3) whether it is a suit which is otheirwise 
provided for by the said Act. 

3. Mr. Zaiwalla has, in the comse of 
bis argument, stated that four views are 
possible, namely, (1) that the subject 
matter is the claim of the two plaintiffs 
aggregating to about Rs. 18,000/- (2) that 
the subject-matter is the aggregate claim 
of all the creditors on whose behalf the 
suit is filed as a representative suit aggre- 
gating to Rs. 2,26,998.14, (3) that the sub- 
ject-matter is the value of the property 
comp]rised in the Deed of Assignment 
which is sought to be avoided by the pre- 
sent suit under S. 53 of the Transfer of 
Property Act, and (4) that the subject- 
matter is merely the relief, namely, the 
declaration that the Deed of Assignment 
in question is void as against the credi- 
tors of the 1st defendants. 

4. In the case of Ratilal Manilal v. 
Chandulal Chhotalal, 49 Bom LB 552= 
(AIR 1947 Bom 482) which was a suit for 
possession of a house in which the plain- 
tiff claimed that the defendant was in 
possession as his licensee, in holdinv that 
court-fee was payable according to the 
market-value of the house, it was observ- 
ed by Mac^i, J. in the judgment of the 
Division Bench at p. 554 (of Bom IjR)= 
(at p. 483 of AIR) that, in plain English, 
the subject-matter of a suit is what the 
suit is about and that it is not the same 
thing as the object of the suit. The 
learned Judge then proceeded to state 


&at the object of fhe suit before him wair 
the daim, or, in other words, possession 
of the house, but the subject of the suit 
was the house itsaL On a consideration 
of the various daises and sub-clauses of 
Section 7 of the Ciurt-fees Act, 1870, the 
learned Judge cape to the conclusion 
that the said sectnn contemplated the 
subject-matter_ of a suit for the possession 
of land as being me land, the subject- 
matter of a suit fjr the possession of a 
garden as being tm garden and the sub- 
ject-matter of a sui for the possession of 
a house as being th& house, and there was 
no suggestion an 3 rvmere that the subject- 
matter ought to bej taken to mean any- 
thing else. 1 

5. Turning to tie present suit, as 
framed, in the lighl of the decision in 
Ratilal Manual's caie, 49 Bom LR 552= 
(AIR 1947 Bom 482) ^‘ust dted by me, in 
my opinion, as a nntter of plain lan- 
guage, the daim ofl the two plaintiffs 
aggregating to Rs. It.OOO cannot, there- 
fore, be said to be fie subject-matter of 
the suit. On parity; of reasoning, the 
daim of all the creditors, on whose be- 
half this representative suit is filed by 
the _ plaintiffs, cannot! be said to be the 
subject-ma^r of the! suit Moreover, it 
would be impossible i in any given case 
for the plaintiffs to ba able to say what 
is the aggregate value of the claims of all 
the creditors, some of Whom may even be 
unknown to the plainuffs. From the 
practical point of view also, therefore, it 
would be impossible (o compute Court- 
fees on that footing. ^The first two of 
•fee fom possible views in regard to this 
listed by Mr. Zaiwalla must, therefore, 
be rejected, and the question resolves it- 
self into this, namdy, whether the sub- 
ject-matter of the suit can be said to be 
the property comprised in the Deed of 
Assignment which is sought to be dedar- 
ed void and not binding on the creditors 
by the present suit 

6. bi order to dedde the question, it 

is necessary for me to refer to the frame 
of the present suit It is quite dear that 
prayer (a) of the suit does not seek to 
set aside the Deed of Assignment, but 
merdy seeks a dedaration that the same 
is void as against the plaintiffs and the 
other creditors of the Id defendants, and 
that is also the averment in the body of 
the plaint in paragraph 13, In the case 
of AbduUakhan Daryakhan v. Purshottam 
Damodar, 49 Bom LR 875=(AIB 1948 

Bom 265) which was a decision in appeal 
from the decision of Lokur, J. reported 
in 46 Bom LR 613= (AIR 1944 Bom 267) 
one of the questions which arose_ was 
what was the Artide of the Limitation 
Act which would govern a suit by a cre- 
ditor imder Section 53 of the Transfer of 
Property Act. In considering the apph- 
cability of Artide 91 of the Limitation 
Act, 1908, which applies to suits to can- 
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cel or set aside Instnments, it was^ ob- 
served in the judgmeit of the Division 
Bendi delivered by Saiendragadkar, J. 
that, prima fade, suls to set aside in- 
struments can be file< only by persons 
who are parties to tie instruments in 
question, and the object of such suits is. 
as the Article itself expressly states, to 
cancel or set aside instruments. “Hie 
learned Judge then vent on to observe 
(at p. 877 of Bom Ui;=(at p. 268 of AIR) 
as follows: 

"On the other hand, suits imder S. 53 
of the Transfer of Property Act are In- 
stituted by creditors who are not parties 
to the transactions znpeached and the 
dflim made in such suits is not to can- 
cel or set aside such transfers, but to ob- 
tain a declaration tint such transfers do 
not bind the creditors on whose behalf 
such suits are filed. Sven if such suits are 
decreed, the instrunents evidendng the 
transfers in questioc are not cancell^ oB 
set aside but are oily held to be not 
binding on the credi^rs of the transferors. 
The nature of such niits is, in our opinion, 
substantially differtnt from that of the 
suits referred to ty Art, 91- In that 
view we are not prepared to hold the 
suits brought by creditors under S. 53 of 
the Transfer of Property Act are govern- 
ed by Art, 91. In our opinion, su^ suits 
would be governed by Art 120 of the 
Indian limitation Act" 

I am not concerned, on the present ai>- 
plication, with the rest of the judgment 
in the said case. If the present suit 
which Is admittedly a suit under Section 
53 of the Transfer of Property Act Is 
construed In the manner stated by 
Gajendragadkar, J. in AbduUakhan’s case 
49 Bom LR 875=(AIR 1948 Bom 265) as 
not being a suit to set aside the Deed of 
Asdgnment I fail to see how It can be 
said that tbls siut Is about the property 
cotnprfsaf £3 tfre deed cl essx^aateat. Ap 
M r. Zaiwalla has rightly pointed out 
even if the plaintiffs succeed In the pre- 
sent suit they do not get that property, 
or any part of it It does not become 
available to the plaintiffs until they 
have proved their respective claims In 
independent litigations and perhaps, not 
even then. Reference may also be made 
In this connection to the dedsion of y. S. 
Desai, J. in the case of Sodety of Ser- 
vants of God V. Major Hanmantrao Nara- 
yanrao, (1965) 67 Bom LR 210 in which 
the question which arose was, what was 
the provision of the Court-fees Act which 
would be applicable to a suit by a sub- 
tenant of the original tenant claiming that 
he was entitled to become the direct sta- 
tutory tenant of the landlord on the ter- 
mination of the tenancy of the head tenant 
by reason of the provisions of Section 14 
of the Bombay Rent Act In holding 
(at p. 213} that the suit would be governed 
by Section 6&v) (j) of the Bombay Court- 
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fees Act 1959, the learned Judge stated 
that, since what the plaintiffs sought was 
a declaration relating to statutory tenancy, 
it could not be said to be a declaration in 
respect of the nature of their tenancy of 
any immoveable property. It is pertin- 
ent to note that it was not held that the 
suit was "about” the immoveable proper- 
ty, and even the contention that it would 
be governed by S. 6(iv)(d) was rejected 
by the learned Judge. This dedsion pro* 
vides an answer to the argument of Mr, 
Sanghavi that, where it is possible to re- 
late the relief claimed to some property 
and to value that property, even approxi- 
mately. the provisions of Section 6(iv)(j) 
cannot be invoked. 

7. Reliance was placed by Mr. Zai- 
walla on the dedsion of a Division Bench 
of our High Court in the case of Chhota- 
lal Kalidas v. Laxmidas Mayaram, 60 
Bom LR 587=(AIR 1959 Bom 517). The 
reliefs claimed by the in that 

suit who were the mortgagors were a 
daim for a dedaration that a certain sale 
effected by defendant No. 1 who was the 
mortgagee, in favour of defendant No. 2 
was illegal, void, invalid, ineffective and 
bad in law and the same be set aside, and 
for an injunction against the two defen- 
dants restraining them from proceeding 
further with the completion of the sale. 
The plaintiffs had valued the claim for 
Court-fee and jurisdiction at Rs. 420, but 
the defendants contended that the value 
of the suit properties being above Rupees 
25000 the was beyond the juiisdlo* 
tion of the City Civil Coiirt fn which It 
was instituted, and the said Court was, 
therefore, incompetent to entertain the 
suit. That case fell to be decided imder 
the provisions of the Court-fees Act, 
1870. The trial Judge upheld the con- 
tention of the defendants and ordered 
that the plaint be retximed for presenta- 
fwa to Cfte proper Chart Oh appeal 
Bavdekar, J. held that the City Civil 
Court had jurisdiction to entertain the 
suit and reversed the order passed by the 
trial Court, directing the trial Court to 
proceed with the suit according to law. 
It may be mentioned that under Section 
7(iv)(c) of the Court-fees Act, 1870, In a 
suit to obtain a declaratory decree or 
order, where consequential relief was 
prayed for, the plaintiff was entitled to 
pay court-fees according to the amount 
at which the relief was valued by him In 
the plaint, but Section 8A of the same 
Act provided that if the Court was of 
opinion that the subject-matter of a suit 
had been wrongly valued, it could revise 
the valuation and determine toe correct 
valuation by holding toe necessary In- 
quiry for that purpose. '^e plaintiffs 
put their own valuation on toe said suit 
under toe provisions of S, 7(iv)(c), and 
the Division Bench, In conadering toe 
question as to whether toe valuation put 
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by the plaintiffs should be accepted, or 
an inquiry ordered imder the provisions 
of Section 8A, observed that though the 
right of the plaintiff .under S. 7(iv)(c)-to 
put his own valuation was indisputably 
subject to the provisions of S. 8A, it was 
only if there was some standard by re- 
ference to which it wotild be possible to 
value the subject-matter of a suit and the 
Court could come to the conclusion that 
the valuation made by the plaintiff was 
wrong, that it was open to the Court to 
revise the valuation imder S. 8A. It was 
then observed in the judgment in the 
said case (at p. 593 of BomLiR)=(at p, 518 
of AIE) as follows: 

"But in this case it cannot be said that 
there was a standard by reference to 
which the valuation made by the plain- 
tiffs of the subject-matter of the suit can 
be demonstrated to be ynrong. The claim 
made by the plaintiffs is a claim for a 
declaration that a certain sale effected by 
defendant No. 1 in favour of defendant 
No. 2 was 'illegal, void, invalid, ineffec- 
tive and bad in law" and for an injunc- 
tion against the two defendants; and we 
are unable to appreciate by reference to 
what standard the valuation of the sub- 
ject-matter by the plaintiffs of a suit for 
a declaration that a particular sale is 'in- 
valid, ineffective and bad in lav/ can be 
rectified”. 

The learned Judges, therefore, agreed- 
with the decision of Bavdekar, J. that the 
valuation made by the plaintiffs not be- 
ing shown to be wrong, the Court was 
incompetent to revise it. It was further 
observed that a suit for a declaration that 
a sale is 'invalid and ineffective’ was not 
a suit to set aside an alienation. In the 
next paragraph of the judgment in the 
said case, dealing with the argument of 
Mr. Trivedi that the suit fell within the 
provisions of Article 17(iv) or (vii) of 
Schedule II to the Court-fees Act, 1870, 
it was observed that the said suit could 
not be said to be a suit where it was not 
possible to estimate at a money value the 
subject-matter in dispute and which is 
not otherwise provided for by the Act. 
Mr. Sanghavi contended that this decision 
is of no assistance to the plaintiffs, 
because, though the valuation of the 
plaintiffs to the said suit .was accepted, 
tViis was a case in which ad-valorein 
Coimt-fees were computed on that valua- 
tion. These matters, however, do not, in 
my opinion, affect the points on which 
Mr. Zaiwalla has relied as far as this de- 
cision is concerned, and they are that, in 
a case in which a declaration was sought 
that a sale was ineffective and invalid, 
the view taken was that there was no 
standard by reference to which the valua- 
tion which the plaintiffs had themselves 
put on the subject-matter of the suit 
coiild be said to be wrong. That couid 
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only be on the footing that the subject- 
matter in a suit framed as a suit for a 
declaration that a sale of certain property 
is ineffective, is not the property itself It 
also supports Mr. ZaiwaUa’s second con- 
tention that such a suit is not susceptible 
of monetary evaluation. In my opinion, 
there is no difference between saying, as 
was said in the judgment in Chhotalal’s 
case, 60 Bom LR 587= (AIR 1959 Bom 
517) that there was no standard by which 
the suit could be valued otherwise than 
by the plaintiffs’ own valuation, and say- 
ing that the suit was not susceptible of 
monetary evaluation within the terms of 
Section 6(iv)(j) of the Bombay Court- 
fees Act. 1959, as the two expressions 
mean much the same thing . In the re- 
sult, I hold that the subject-matter of the 
present suit, as framed is not the pro- 
perty comprised in the Deed of Assign- 
ment which was sought to be set aside, 
but is the relief by way of declaration it- 
self, namely, the dedaration that the 
Deed of .^signment was void as against 
the plaintiffs, as Mr. Zaiwalla has right- 
ly contended, and that the same is not 
susceptible of monetary evaluation and is 
governed by Section 6(iv)(j) of the Bom- 
bay Court-fees Act, 1959. Spme other 
decisions were also referred to in the 
course of the arguments before me in 
this case, b.ut it is unnecessary for me 
to deal with any of tliem, except the de- 
cision of tlie Supreme Court in the case 
of State of Maharashtra v. Mishrilal Tara- 
chand, AIR 1964 SC 457 in which it has 
been laid down (para 9) that the Court- 
fees Act is a taxing statute and its pro- 
visions, therefore, have to be construed 
strictly in favour of the subject-litigant 

8. That leaves for my consideration 
only the question as to whether this is 
a suit which is otherwise provided for by 
the Bombay Court-fees Act, 1959. It was 
sought to be argued by Mr. Sanghavi for 
the State that this suit is expressly pro- 
vided for by Article 1 or 7 of Schedule 
I to the said Act, but, I am afraid, there 
is no substance in that contention of Mr. 
Sanghavi, for the simple reason that 
both those Artides are themsdves Arti- 
des of a residuary nature, it being stat- 
ed in Artide 1 of Schedule I that it ap- 
plies to cases of plaint or memorandum of 
appeal "not otherwise provided for in 
this Act”, and in Artide 7 that it applies 
to any "other” plaint etc. Moreover, as 
Mr. Zaiwalla has contended the present 
suit, as framed, falls specifically within 
the terms of Section 6(iv)(j) of the said 
Act, and, under the circumstances, there 
is no question of its bdng governed by 
any other provision of that Act. 

9. In the result, I make this Chamber 
Summons absolute in terms of prayers 
(a) and (b). The State must pay the 
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plaintiffs’ costs of this Chamber Sum- 
mons. Counsel certified. 

GGM/D.V.C. Order according^. 
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C riminal Revn, Appln. No. 347 of 1967, 
D/- 12-6-1968. 

Maharashtra Foodgrains Dealers Lic- 
ensing Order, 1963 CL 3 — Breach of con- 
dition No. 7A of Licence requiring rrhole- 
saler who sells food grains to retailers to 
maintain register in form D — Before 
such breach is established, prosecution 
has to prove that the wholesaler was in 
fact selling to retailers — Unless it is so 
established, it is not obligatory on the 
part of d^er to mnin talH register in 
ionn D — Criminal ReL No. 26 of 1967 
D/- 17-10-1967 (Bom.) Bel. on. 

(Paras 3 and 4) 
Cases Referred: Chronological Paras 
(1967) Criminal Reference No. 36 of 
1967 D/- 17-10-1967 (Bom). State v. 
Shankarlal 4 

V. R. Manohar, for Applicant; P. G. 
Palshikar Asst Govt Pleader, (or State; 

OROEB: The short question in this re- 
vision application is whether the convic- 
tim of the accused-applicant under Sec- 
tion 7(l)(a)(l) of the Essential Commodi- 
ties Act for his failure to malutain a re- 
^ster of retailers in Form D as required 
by Clause 7(A) of the licence given under 
the Maharashtra Foodgrains Dealers lic- 
en^g Order 1963, is proper. The aT>- 
plicant is a dealer who admittedly holds 
a licence issued under the Maharashtra 
Foodgrains Dealers Licensing Order 1963. 
Clause 3 of the Order provides that no 
person shall carry on business as a dea- 
ler except under and In accordance with 
the terms and conditions of a licence Is- 
sued in this behalf by the licensing au- 
thority. Claxxse 4 of this Order provides 
lor a form in which a licence is granted. 
It is granted in Form B and condition 
No. 7 of this licence requires that a li- 
censee. if he is a wholesaler, shall seS 
sudh foodgrains only to retailers (includ- 
ing hixns^ if he also sells in retail) who 
are registered ^th him and In accord- 
ance with such directions as the Licens- 
ing Authority or any officer authorised 
by that authority in this behalf, may give 
from time to time. This condition also 
reqxures that the register of retailers 
shall be in Form D. It is the breach of 
this con dition for which the accused was 
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prosecuted because when his shop was 
raided on 4-11-1965 no such register of 
retailers in Form D was found. He was, 
therefore, prosecuted and the trying 
Magistrate found that the accxzsed had 
failed to maintain the register in Form D 
and had committed a breach of the condi- 
tion of the licence which made him liable 
under Section 7(l)(a)(l) of the Essential 
Commodities Act He was also prosecut- 
ed for other breaches with which we are 
not concerned in this case. The Magis- 
trate convicted him and sentenced him 
to suffer imprisonment till the rising of 
Court and to pay a fine of Rs. 500. 

2. This conviction was challenged by 
bira by a revision, application, but the 
learned Sessions Judge also fotmd that a 
failure to maintain a register in Form D 
amounted to a breach of the condition of 
the licence. The learned Sessions Judge 
further found that such a register must be 
maintained irrespective of fact that 
there were no dealings with retail dea- 
lers and merely because there were no 
dealings that does not exonerate the li- 
censee from having a re/^ter. It is this 
conviction which is now ch^enged by 
this revision application. 

3. The learned counsel for the appli- 
cant accepted the finding that no regis- 
ter in Form D was maintained by the ap- 
plicant, but he contended that the pro- 
secution had failed to establish that the 
applicant in fact dealt with any retail 
dealers or sold any grain to them and un- 
less it was shown that there was a dea- 
ling with retail dealers it was not obli- 
gatory on the applicant to maintain a 
register of retail dealers as required by 
the conditions of the licence. In order to 
appredate this contention It is neces- 
sary to reproduce condition No. 7-A of 
the licence which is as follows: 

’'7-A (1) The licensee If he is a whole- 
saler shall sell foodgrains only to retail- 
ers (including himself if he also sells in 
retail) who are registered with him and 
in accordance with such directions as the 
Licensing Authority or any Officer au- 
thorised by that authority in this behalL 
may give from time to toe. The regis- 
ter of retailers shall be in Form "D”. 

(2) The licensee who is a wholesaler 
may sell foodgrains direct to consumers 
at wholesale rates in quantities of bag or 
more. Such sales shall be entered in a 
separate re^ster showing the correct 
names, addresses and other details of the 
consumers, to prove their identity.” 

The condition No. 7-A which is reproduc- 
ed above is in two parts. The first relates 
to a sale to retailers and second relates to 
a sale to consumers at wholesale rates in 
quantities of a bag or more and the 
scheme is that the persons to whom sales 
are made by the wholesaler must be cap- 
able of being ascertained because he is re- 
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quired to sell only to those retailers who 
are registered with him. It is the names 
of those retailers who are reg^tered as 
persons to whom the wholesaler is entitled 
to sell that are required to be entered 
in the register of retailers. Thus before 
a person is said to have contravened this 
provision, it must be shown that there 
were some retaHers to whom the whole- 
saler sold foodgrains and if, in fact, 
there were no retailers who purchased 
grain from him, there would be no name 
to be included in the _ register. If there 
were no names to be included in the re- 
pjgtpr there is really no necessity to niain- 
tmn a register. Maintenance of register 
clearly implies that there is some infor- 
mation which is required to be incor- 
porated in Hie register and this informa- 
tion in terms of condition No. 7-A(l) of 
the licence is the names of the retailers 
to whom the wholesaler has sold food- 
grains. 

4. The facts in the instant case will 
show that the prosecution has complete- 
ly failed to establish that the wholesaler 
has sold foodgrains to any retailer. The 
prosecution evidence does not even go so 
far as to show that at any time the food- 
grains were purchased by any retailer 
from the applicant. On the other hand, 
there is an admission of P. W. 2 Madhao- 
rao Patih who is a Police Inspector, that 
he did not mahe inquiry with a view to 
ascertain the fact whether the accused 
had sold wheat by wholesale to retail 
licence dealers or otherjvise. Thus,_ mere 
is no evidence to show that the petitioner 
had sold any foodgrains to any retailer 
and if that was so, I fail to see why a 
register of non-existent _ retail dealers 
was required to be maintained by the ap- 
plicant. The learned Sessions Judge was 
therefore not right in holding that even 
if there are no dealings the wholes^e 
dealer is not exonerated from maintain- 
ing a register in Form D. A similar view 
ihas been t^en by this Court in Criming 
Reference No. 36 of 1967, D/- 17-^0- 
1967 (Bom), State v. ShankarlaL The 
applicant, therefore, could not be said to 
have committed any breach of the con- 
dition No. 7-A of the licence issued to 
Viim imder the Foodgrains Dealers hcens- 
ing Order, 1963. He has. therefore, not 
committed a breach of the proviao^ of 
Section 7{l)(a)(l) of the Essential Com- 
modities Act. 

5. The revision application is allow- 
ed. The conviction and sentence Pa^d 
against the accused is ^t asme. The 
fine paid by the accused be refunded to 

GGM/D.V.C. Petition allowed. 
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State, Appellant v. Vithal Hari Nikate, 
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Cri min al Appeal No 1181 of 1966, D/- 
10-4-1968. 

Maharashtra Foodgrains Dealers Lic- 
ensing Order (1963), Cl. 3(2) — Presump- 
tion under — Sub-cl. (2) raises a limit^ 
presumption as to the purpose for which 
foodgrains are stored namely that the 
stock found with a dealer was stored by 
him for sale — Prosecution is stiU requir- 
ed to prove that store' of foodgrains was 
made for purpose of carrying on business 
of storing for sale. Am 1964 SC 1533 
Rel. on. (Para 3) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1533 (V 51)= 

1964 (2) Cri LJ 465, Manipin: 

Administration v, Nila Chandra 

Singh I 

V. T. Gambhirwala Asst. Govt. Pleader, 
for the State. 

JUDGMENT: This appeal is filed by 
the State against an order of acquittal 
passed by the learned Sessions Judge, 
Thana setting aside the order of convic- 
tion and sentence passed by the Judicial 
Magistrate, First Class at Wada under 
Section 7 of the Essential Commodities 
Act, 1955 read with clause 3 of Mahara- 
shtra Foodgrains Dealers’ Licensing Order 
of 1963 relying on a decision of the 
Supreme Court in Manipirr Administra- 
tion V. M, Ntia Chandra Singh, AIR 1964 
SC 1533. 

2. It is necessary at the outset to 
state the relevant provisions of the Es- 
sential Commodities Act and the Mahara- 
shtra Foodgrains Dealers’ Licensing Order 
of 1963. Section 7 of the Essential Com- 
modities Act, in so far as it is relevant 
reads as follows: 

7. "Penalties — (1) If any person con- 
travenes any order made under Section 3 

(a) he shaU be punishable — 


(ii) in the case of any other order, with 
imprisonment for a term which may ex- 
tend to three years and shall also be 
liable to fine: 

Provided that if the Court is of opinion 
that a sentence of fine only will meet 
the ends of justice, it may, for reasons to 
be recorded, refrain from imposing a 

sentence of imprisonment ” 

Section 3 of the Act enables the Central 
Government to promulgate orders for the 
purpose of control, production, supply, 
distribution, etc. of essential commodi- 
ties. In exercise of the powers conferr- 
ed by Section 3 of the Essential Coin- 
modities Act, 1955 read with the Notifi- 
cation of the Government of India in the 
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Ministry of Food and Asriculture (De- 
partment of Food) published imder G. S. 
R. 888 dated 28th June 1961 in the Gaze- 
tte of India Part 11 Section 3 sub-sec- 
tion (i) dated 8th July 1961 and in sup- 
ersession of the Bombay Foodgrains 
Dealers’ licensing Order, 1958 and with the 
prior concurrence of the Central Govern- 
ment, the Government of Maharashtra 
passed the Maharashtra Foodgrains Deal- 
lers’ Licensing Order, 1963 which came 
into force on 1st March 1963. Clause 3 
of the said order is as follows: 

"3. Licensing of Dealers: (1) No per- 
son shall carry on buaness as a dealer ex- 
cept imder and In accordance with the 
terms and conditions of a licence Issued 
in this behalf by the licendng authority. 

(2) For the purpose of this clause, any 
person who stores foodgrains in quantity 
of ten quintals or more at any one time 
Shalt imless the contrary Is proved, be 
deemed to store the foodgrains for the 
purposes of sale". 

Clause 2(a) defines the word 'dealer' as 
a person engaged in the business of pur- 
chase, sale or storage for sale, of any one 
or more of the foodgrains In quantity of 
ten quintals or more at any one time. The 
plain reading of these clauses shows that 
clause 3 will be attracted only if a per- 
son carries on business as a 'dealer* and 
a person will be a 'dealer* If he is engag- 
ed In the business of purchase, sale or 
storage for sale of one or more of the 
foodgrains In quantity of ten quintals or 
more at any one time. Sub-clause (2) of 
clause 3 referred to above raises a limit- 
ed presumption. In the aforesaid case, 
the Supreme Court was concerned with 
the effect of similar clauses under the 
Manipur Foodgrains Dealers’ licendng 
Order, 1958 and the Supreme Court haa 
laid down as under: 

"The statutory presumption rjused by 
Cl. 3(2) is a rebuttable presumption and 
only amounts to this and nothing more» 
that the stock found with a given indivi- 
dual of 100 or more maunds of the speci- 
fied foodgrains had been stored by him 
lor the purpose of sale. Having reached 
this conclusion on the strength of pre- 
sumption, the prosecution would still ^ve 
to show that the store of the foodgraina 
for the purpose of sale thus presumed waa 
made by him for the purpose of carrying 
on the business of store of the said food- 
grains, The element of bu^ness which 
is essential to attract the provisions of 
Cl. 3(1) is thus not covered by the pre- 
sumption raised imder clause 3(2). 'That 
paH of the case would still have to 
proved by the prosecution by other inde- 
pendent evidence.’’ 

In view of this clear authority on thq 
proper effect of the presumption aridng 
under clause 3(2), the contention raised 
Mr. Gambhirwala on behalf of the Stat^ 


that the presumption extends not merely 
to the purpose for which the foodgrains 
are stored but also with respect to the 
carrying on of business, cannot be upheld. 
The Supreme Court has emphatically in- 
dicated the burden which is on the pro- 
secution to establish an offence of con- 
travention of clause 3. 

3. That being the porition in law, I 
now proceed to consider briefly the facts 
which gave rise to the present appeal 
One N. M. Hebli who was working as a 
Supply Inspector at Wada went to the 
house of the accused on 14th April 1964 
and found that the accused had about 60 
maimds of paddy of fine quality stored In 
his godown at Wada. He made enquiries 
about the stock of paddy found in the 
possession of the accused and made his 
report to the Collector of Thana who 
directed him to lodge a complaint with 
the police and on 31st August 1964 the 
Paddy was actually attached in the pre- 
sence of the panchas. The stock of paddy 
which was seized was kept In the godown 
and the godown was sealed. After the 
Investigation, the police submitted a 
chargesheet against the accused for the 
offence under S. 7 of the Essential Com- 
modities Act, 1955 read with clause 3 of 
•the Maharashtra Foodgrains Dealers’ Li- 
censing Order of 1963. The accused plead- 
ed not guilty and stated that he had about 
250 quintals of paddy in the godown, 
that he had no licence but had purchas- 
ed 100 maimds of paddy and 6tored~that 
paddy along with 500 maunds of paddy 
belonging to five other cultivators and, 
according to the accused, the said five 
persons were paying him rent at the rate 
of Rs. >10 per month. The learned Magis- 
trate found him guilty of the offence re- 
lying on the presumption under clause 
3(2). He held that the presumption was 
not rebutted and this fact together with 
the evidence of the accused storing food- 
grains on many other occasions goes to 
show that the accused engaged himself 
in the business of storing paddy for sale 
as a dealer. Against the said conviction, 
the accused fil^ an appeal in the Court 
of the learned Sessions Judge at Thana 
who as stated above relying on the de- 
rision of the Supreme ^urt set aside 
the order of conviction on the ground 
that there was no evidence whatsoever on 
the record to show that toe accused was 
engaged in business and hence the con- 
viction was illegal. Mr. Gambhirwala is 
not in a position to point out any evidence 
on record to prove that the accused was 
engaged in the business of storing for 
sale. In the absence of such evidence, it 
must be held that the prosecution has not 
established that toe accused has contra- 
vened clause 3 of the said order. Hence 
the accused is entitled to an acquittal. 

4. In the drcumstances, the order 
passed by toe learned Sesrions Judge, is 
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legal and proper and this appeal is dis- 
missed. 

GGM/D.V.C, Appeal dismissed. 


Am 1969 BOMBAY 73 (V 56 C 13) 
NAIN, J. 

Lakhamshi Hiralal and Co. a firm. Ap- 
plicant V. Damji Khimji and Co. a firm. 
Opponent. 

Civil Revn. Appln. No. 1823 of 1964, 
D/- 7-12-1967. 

Presidency Small Cause Courts Act 
(1882), S. 41 — "Annual value of rack 
rent” — Meaning — Such value is to be 
based on "rent” and not on licence fees — 
It means only gross rent and not net rent. 

The expression "rack rent” means "rent 
of or approaching to the full annual value 
of the property out of which it ensues”. 
The annual vsdue at rack-rent is to be 
based on "rent” even if the rent is con- 
trolled by legislature and not on licence 
fees. The radc-rent has to be "rent” first 
before it becomes rack-rent. It can only 
mean gross rent and not net rent. Thus 
the gross rent payable in respect of the 
premises by the tenants to their own 
landlord per annum is the annual value 
of the premises at a rack-rent. The amoimt 
per annum paid by the licensees to the 
tenants as licence fees is neither rent nor 
rack-rent and cannot be the annual value 
at a rack-rent. The jurisdiction of Small 
Cause Court to entertain a suit for evic- 
tion will depend on annual rent and not 
licence fees. (1952) 2 QB 803, Foil. 

(Para 8) 

Cases Referred: Chronological Paras 
(1952) 1952-2 QB 803, Rawlance v. 

Croydon Corporation 7 

M. V. Paranjpe with K. R. Bhatt, for 
Applicant: J. V. Thakar, for Opponent. 

ORDER: This is a revision application 
under the provision of Section 115 of the 
Code of Civil Procedure against an order 
dated 30th April 1964 passed by a Judge 
of the Bombay SmaU Causes Court dis- 
missing the petitioner’s ejectment appli- 
cation filed under the provisions of Sec- 
tion 41 of the Presidency Small Cause 
Comts Act on the ground that the annual 
value of the premises at a rack rent ex- 
ceeds Rs, 3,000 and, therefore, the Bom- 
bay Small Causes Court had no jurisdic- 
tion to entertain, try and determine the 
said application. 

2. The petitioners are the tenants of 
a godown on the ground floor of Botawala 
building at Narshi Natha Street, Bom- 
bay 9, at a rental of Rs. 188 per men- 
sem. By an agreement dated 27th Octo- 
ber 1960, the petitioners granted leave 
and licence to the respondents to use and 
occupy a portion of t he said godown at a 
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licence fee of Rs. 260 per mensem. The 
petitioners claim to have terminated the 
said leave and licence and have filed an 
application xmder Section 41 of the Pre- 
Mdency SmaU Cause Courts Act in the 
Bombay SmaU Causes Court to evict the 
respondents from the said portion of 
their premises. 

3. The respondents contended that the 
SmaU Causes Court had no jurisdiction 
to entertain, try and determine the ap- 
TOcation. It was contended by them 
that they were in law tenants and were 
paying Rs. 260 per mensem, Le. Rs. 3,120 
per annum. Under S. 41 of the Presi- 
dency SmaU Cause Courts Act, an ap- 
plication for possession of immoveable 
property can only be filed in the Small 
Causes Court when annual value at a 
rack rent does not exceed Rs. 3,000. 

4. The learned Judge held that the ex- 
pression "rack rent” meant the rent rais- 
ed to the uttermost or the full anrutal 
benefit of the property which, in this 
case, for the part of the premises in the 
occupation of the respondents was Rupees 
3,120. The learned Judge held that the 
appUcation was. therefore, not maintain- 
able under Section 41 of the Presidency 
SmaU Cause Courts Act and he dismiss- 
ed the said application. The petitioners 
have come in revision against the said 
order. 

5. Now, Section 41 of the Presidency 
SmaU Cause Courts Act provides as under; 

"When any person has had possession 
of any immoveable property situate 
within the local limits of the SmaU Cause 
Court’s jxnisdiction and of which the 
annual value at a rack-rent does not ex- 
ceed Rs. 3000/-, as the tenant, or by per- 
mission, of another person, or of some 
person through whom suc^ other person 
claims, 

XX XX XX 

such other person (hereinafter called the 
appUcant) may apply to the SmaU Cause 
Co\nt for a summons against the occup- 
ant, calling upon him to show cause, on 
a day therein appointed, why he should 
not be compeUed to deUver up the pro- 
perty.” 

6. Whether the Bombay SmaU Cause 
Court would have jurisdiction to enter- 
tain this appUcation depends, therefore, 
upon the interpretation of the expres- 
sion "annual value at a rack rent” occur- 
ring in Section 41 of the Presidency 
SmaU Cause Courts Act. No decision of 
any Indian High Court has been cited be- 
fore me in which this expression has been 
interpreted. If what the respondents are 
paying to the petitioners for the part of 
the premises in the respondents’ occupa- 
tion is taken into consideration the amount 
wUl be Rs. 3,120 and the Small Cause 
Ck>urt will have no jurisdiction, but xf 
what is paid by the petitioners to then 
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own landlord, who is the owner of the 
premises, viz, Rs, 188 per mensem in re&* 
pect of the entire premises in the occupa^ 
tion of Ihe petitioners is taken into con- 
sideration, the annual rent will be Rupees 
2,256 and if this is the annual value at a 
rack rent, the Small Cause Court will 
have jurisdiction. In this case only a 
part of the premises let to the petitioners 
having been given to the respondents, the 
annu^ rent of the part will be even less 
than Ks. 2,256, But 1 am not conader- 
ing this aspect of the matter, as even the 
entire rent of Rs. 2,256 is less than Rupees 
3,000. 

7. The Strouds Judidal pictionary de- 
fines "rack rent” as "rent of or approach- 
ing to the full annual value of the pro- 
perty out of which it ensues”. In En- 
gird, the eicpression "rack rent” occurs 
or has occurred in Poor Law Amendment 
Act, 1834 and Towns Improvement (Ire- 
land) Act, 1854 and in certain Public 
Health Acts. In these Acts, the e^res- 
aon has been variously defined. This ex- 
pression as occurring in the Housing Act, 
1936 came up for interpretation in the 
case of Rawlance v. Croydon Corporation, 
(1952) 2 QB 803 There in interpreting 
the expression "rack rent”, it has been 
stated that in ascertaining the full net 
annual value the fact that the rent of the 
house is controlled by the R^nt Restric- 
tion Acts is to be taken into considera- 
tion, for they restrict the value of the 
house to the landlord, and since the 
standard rent of such a house, plus sta- 
tutory increases. Is the full amount which 
the lancUord can receive from the ten- 
ant, that rent is the full net a^xial value 
of the house within the meaning of sub- 
section (4) of Section 9 of the Hoiising 
Act. 1936. The following pa^ge occurs 
in ^e judgment of Lord Justice Denning 
at pages 812-813; 

"If the house is one which is within the 
Rent Restriction Acts, regard must, I 
think, be had to that fact. The 'full net 
annu^ value of the house’ is not to be 
calculated as if the Rent Ac^ did not 
exist. It is the full amount which a land- 
lord can reasonably be expected to get 
from a tenant. He cannot reasonably be 
expected to get more than the Rent Res- 
triction Acts permit. If he receives the 
full permitted amount he is receiving the 
full annual value. He is receiving a 
rack rent........,..,..,-..”. 

8. There is another passage in the 
judgment of Lord Justice Romer at page 
816 which reads as under 

‘In my opinion the legislature. In Sec- 
tion 9. was applying itself to a factual and 
not to a hypothetical position. If the 
standa^ rent is the greatest rent that is 
obtainable in respect of any particular 
premises then it is the full rent of those 
premises, the rack rent, notwithstanding 
that (and indeed because) the owner is 


restricted from receiving the higher rent 
which the pr emis es, If tmcontroUed, 
would command.” 

This will indicate that the annual value 
at ra^ rent is to be based on "rent” even 
if the rent is controlled by legislature 
and not on licence fees. The rack rent 
has to be "rent” first before It becomes 
radc rent. It can only mean gross rent 
and not net rent. In this particular case, 
the gross rent payable in respect of the 
premises by the petitioners as tenants to 
their own landlord who is the owner of 
the premises. Is Rs. 2,256 per annum, 
and this is the annizal value of the pre- 
mises at a rack rent The amount of 
Rs. 3,120 per annum paid by the respon- 
dents to the petitioners as licence fees 
Is neither rent nor rack rent and cannot 
be the annual value at a rack rent, 

9. In my opinion, the Bombay Small 
Cause Court had jurisdiction to enter- 
tain. try and determine the petitioners* 
application under Section 41 of the Pi^ 
sidency Small Cause Courts Act in res- 
pect of the premises and it has failed to 
ecercise jurisdiction vested in it. The 
order dismissing the application there- 
{oTe, set aside. The revision application 
is allowed. 

10. There will be no order as to costa, 

11. The matter Is remanded to the 
Small Cause Court, Bombay for disposal 
in accordance with the law. 

12. Rule made absolute. 

GGM/D.V.C. Rule made absolute. 


AIR 19C9 BOMBAY 74 (V 5G C 14) 
TARKUNDE AND WAGLE. JJ. 
Yadneshwar Madhav Bhawe, Applicant 
V. Mango Baoji Patil, Opponent. 

Civil Revn. Appln. No. 367 of 1965. 
D/- 5-12-1967, from order of A^. J,, Jal« 
gaon D/- 26-7-1965. 

(A) Debt Laws — Bombay Agricnl- 
tnral Debtors Relief Act (28 of 1947). 
Ss. 43, 46 and 38 — Execution of award 
— Order that Batislaction alleged bv deb- 
tor WM not proved or that execution ap- 
plication is not maintainable Is appetd- 
able (1957) 59 Bom LR 610, Ovcrraled, 
An order of the Court executing an 
award holding that tte satisfaction alleg- 
ed by the debtor was not proved or that 
the application for execution is not main- 
tainable, is appealable. (1957) 59 Bom LB 
610, Overruled. (1957) 59 Bom LR 689, 
ReL on. (Para 8) 

It Is clear from Section 46 that an 
order which Is not covered by S. 43 la 
appealable if an appeal from that order 
is provided by C. P. CX In view of S. 38 
C. P. C the above mentioned orders ara 
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orders under S. 47 C. P. C, and are there- 
fore decrees being covered by the 

expression "deemed to include 

the determination of any question withm 
S, 47” under S. 2(2) C. P. C. (Para 8) 

(B) Debt Laws — Bombay Agricul- 
tural Debtors’ ReUef Act (28 of 1947), 
S. 38(3) — Award allowing debtor to 
make payments by instalments with direc- 
tion that amount paid by instalments 
to be first utilised in discharging dues of 
mortgagees and then for satisfaction of 
unsecured creditors by rateable distribu- 
tion of subsequent instalments — Failure 
by debtor to pay first instalment on sti- 
pulated date — Unsecured creditor not 
disentitled from applying for execution of 
award merely because mortgagees have 
not yet recovered amount due to them. 

(Para 13) 

Cases Referred: Chronological Paras 
(1957) 59 Bom LR 610, Jankibai Abaji 

V. Bhikaji Raghunath 1, 2, 6, 8, 10 
(1957) 59 Bom LR 689, Chaturbhai 

Mathubhai v. Ramanlal 11 

N. D. Dange, for Applicant; M. R. Kot- 
wal for U. R. Lalit, for Opponent. 

TARKUNDE J. : This Revision Appli- 
cation arises from a Darkhast filed by the 
petitioner for executing an award pass- 
ed under the Bombay Agricultural De- 
btors Relief Act. The opponent was the 
agriculturist debtor in respect of whose 
debts the award was passed. It was pro- 
vided in the award that the opponent 
should deposit in court annual instal- 
ments of Rs. 375 each. The amount paid 
by instalments was to be first utilised in 
discharging the dues of two mortgagees. 
After the mortgagees were paid off, the 
dues of unsecured creditors were to be 
satisfied by rateable distribution of sub- 
sequent instalments. The petitioner was 
one of the unsecured creditors and was 
entitled to recover an amount of Rs. 1200 
with interest at 4 per cent per annum. 
The first instalment of Rs. 375 was pay- 
able by the opponent on 15th December 
1953. The opponent having failed to pay 
any of the instalments, the petitioner fil- 
ed on 8th January 1964 a Darkest for 
executing the award. The trial Court 
dismissed the Darkhast on the ground 
that the dues of the mortgagees had not 
been paid off by the opponent, that the 
petitioner was not entitled to recover his 
debt till the dues of the mortgagees were 
satisfied and that the Darkhast was, there- 
fore, not maintainable. On an appeal 
filed by the petitioner, the Assistant Judge 
of Jalgaon expressed the view that the 
petitioner’s Darkhast was maintainable 
and was wrongly dismissed by the trial 
Court. The learned Assistant Judge, 
however, dismissed the petitioner’s ax^ 
peal because he held, following the deci- 
sion by Mr. Justice Gokhale in Jankibai 
Abaji V. Bhikaji Raghtmath, (1957) 59 


Bom LR 610 that no appeal was main- 
ta^ble ^om the order of the trial Court. 
The petitionBr has filed this revision ap- 
plication from the decision of the learned 
Assistant Judge. 

2. Imtially this Revision Application 
came for hearing before Mr. Justice PateL 
The learned Judge referred it to a Divi- 
sion Bench because he foimd it difficult 
to accept the view expressed in (1957) 
59 Bom LR 610, Thus the question whidh 
we have to decide^ is, whether an order 
dismissing an application for executing 
an award passed vmder the B. A. D. R. 
Act is appealable and whether the view 
to the contrary expressed in Jankibai 
Abaji’s casei (1957) 59 Bom LR 610 is 
correct. 

3- Sub-section (3) of Section 38 of the 
B. A. D. R. Act provides for the execu- 
tion of awards passed under the Act. 
Clause (i) of that sub-section says that if 
a debtor makes default in payment of any 
instalment due under an award to any 
creditor such creditor may apply in the 
prescribed form to the court for execu- 
tion of the award. Clause (ii) la 3 rs down 
that if the court is satisfied that the deb- 
tor has made default in the payment of 
the instalment, the court sh^ transfer 
the award for execution to the Collector 
and thereupon the Collector shall recover 
the amoimt of the instalment from the 
debtor as_ arrears of land revenue. Clause 
(iii) provides that if the court h^ passed 
an order for the delivery of possession of 
^y property under clause (v) of sub-sec- 
tion (2) of Section 32, such order shall be 
executed by the Court "as if it were a 
decree passed by it.” 

4. Section 43 of the Act lays down 
that "notwithstanding anything contained 
in any other law” an appeal shall lie 
from certain orders passed under the 
Act and also from awards made imder 
the Act Section 43 does not provide for 
an appeal from an order of the execut- 
ing Court passed under sub-section (3) of 
Section 38. 

5. It is, however, established by seve- 
ral decisions of this Court that Section 
43 of the B. A. D. R. Act is not exhaus- • 
tive of the orders imder the Act from 
which appeals can be filed. The object 
of Section 43 was to provide for appeals 
from orders which were apparently not 
appealable under the Civil Procedure 
Code and which the Legislature intended 
to be appealable. Section 46 of the Act 
lays down that, save as otherwise expres- 
sly provided by the Act, the provisions 
of the Code of Civil Procedure shall ap- 
ply to all proceedings for the adjustmrat 
of debts. It follows that an order which 
is not covered by Section 43 is appeal- 
able if an appeal from that order is pro- 
vided by the Civil Procedure Code. 

6. In Jankibai Abaji’s case, (1957) 59 
Bom LB 610 decided by Mr. Justice 
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Gokhale, the facts were that a creditor 
filed an application for executing an 
award made under the B, A- D. R. Act 
and the debtor pleaded before the execut- 
ing court that the award was satisfied. 
The executing Court rejected the con- 
tention and held that the alleged satisfac- 
tion was not proved. The debtor appeal- 
ed from this decision to the District 
Coiut, but the District Court dismissed 
the appeal as being incompetent. The 
decision of the District Court was. up- 
held by Mr. Justice Gokhale. 

7. In the course of his judgment Mr. 
Justice Gokhale accepted the position 
that an order passed under the B. A. D. 
R. Act, which is not covered by Section 
43 of the Act, is appealable if an appeal 
from such order is provided by the Code 
of Civil Procedure, It was argued be- 
fore the learned Judge that the order of 
the executing court rejecting the plea of 
satisfaction raised by the debtor was an 
order under Section 47 of the Civil Pro- 
cedure Code and was, therefore, appeal- 
able as a "decree” as defined by Section 
2(2) of the Code. This contention was re- 
jected by the learned Judge. For appre- 
dating the reasons why this contention 
was rejected, it is necessary to examine 
the terms of sub-section (1) of Section 
47 of the Civil Procedure Code, whldi 
runs thus; 

"All questions arising between the par- 
ties to the suit In which the decree was 
passed or their representatives, and re- 
.latlng to the execution, discharge or sati^ 
1 faction of the decree, shall be determin- 
by the court executing the decree and 
not by a separate suit” 

The learned Judge held that Section 47 
of the Civil Procedure Code has no ap- 
plication to the determination of any 
question in the execution of an award 
under the B. A. D. R. Act, because a pro- 
ceeding for the adjustment of debts 
under the B. A. D. R. Act is not a suit 
and an award passed in such procee<^g 
is not a decree. The learned Judge o^ 
served in this connection: 

"Now, it cannot be held In the first in- 
stance that the parties in these darkhasts 
were parties to any suit. Nor can the 
awards passed against the petitioner be 
regarded as decrees. Prima facie, there- 
fore, S. 47 of the Civil Procedure Code 
would not apply”. 

The learned Judge further observed that 
the provisions contained m Section 38 of 
the B. A. D. R. Act themselves showed 
that an award passed under the Act was 
not executable tmder the provisions of the 
the Code of Civil Procedure. 

8. It appears to us, with great respect, 
that the question whether an order pass- 
ed during the execution of an award is 
or is not appealable, does not depend on 
whether the award amounts to a "decree”. 


as defmed in the Civil Procedure Code. 
If the award is not a decree, as held by 
the learned Judge, it is an "order” as de- 
fined in Section 2(14) of the Civil Pro- 
cedure Code. Under Section 2(14) an 
"order” means "the formal expression of 
any decision of a Civil Court which is not 
a decree”. An award passed by the 
court under the B. A, D. R. Act amounts 
to a formal expression of a decision of a 
Civil Court and, if it is not a decree, it 
is an order under the above definition. 
Now, Part II of the Civil Procedure Code 
deals with execution, and the first sec- 
tion in that Part Is Section 36. which 
lays down: "The provisions of this Code 
relating to the execution of decrees shall, 
so far as they are applicable, be deemed 
to apply to the execution of orders” Sec- 
tion 47 falls in Part II of the Civil Pro- 
cedure Code and. since it relates to exe- 
cution of decrees, is deemed to apply to 
the execution of orders so far as its pro- 
)^ons are applicable thereto. Under 
Section 47 of the Civil Procedure Code, 
aU questiom arising between the parties 
to the suit in which the decree was pass- 
ed or their representaUves. and relating 
to the execution, discharge or satisfaction 
of the ^cree, are to be determined by 
the coim executing the decree. In its 
application to execution of orders. Sec- 
tion 47 must be deemed to provide that 
m questions arising between the parties 
to a proceeding in which an order was; 
p^ed or their representatives, and re-| 
**^?*?J? execution, discharge ox' 
satisfaction of the order, shall be deter- 
mined by the court executing the order. 
An order of the Court executing an 
awarf holding that the satisfaction al-| 
leged by the debtor was not proved fas' 
Abaji’s case. (1957) 59 Bom 
LR 610) or that the application for exe- 
cution Is not maintainable (as in the pre- 
8ent_ case) Is, therefore, an order under 
Section 47 of the Civil Procedure Code. 
It has been laid down In the definition 
of "decree” in Section 2(2) of the Ciwl 
I^cedure Code that the word "decree” 

shall be "deemed to include the 

determination of any question within! 
Section 47”. The orders of the Court 
^ecuting awards referred to above are, 
therefore, decrees and are appealable asl 
such. ‘ 


9. That no distinction has been made 
In the Civil Procedure Code In the exe- 
cution of decrees and orders is clear from 
2 of other provisions. In Section 

2(3) of the Civil Procedure Code a 
"decree-holder” has been defined as "any 
person in whose favour a decree has been 
passed or an order capable of executlop 
has been made”. Similarly, in Section 
2(10) a "judgment-debtor” has been de- 
fined as "any person against ' whom a 
decree has been passed or an order cap- 
able of execution has been made”. Then 
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the whole of order XXi of the Civil Pro- 
cedure Code bears the heading "Execu- 
tion of Decrees and Orders”. That is 
why the rules in Order XXI, although 
they refer in terms to execution of de- 
crees, apply to execution of orders as 
well. 

10. We have noticed above that Mr. 
Justice Gokhale said in his judgment in 
JanMbai Abaji’s case, (1957) 59 Bom LR 
610 that the provisions contained in Sec- 
tion 38 of the B. A. D. R. Act show that 
an award is not executable imder the 
provisions of the Code of Civil Procedure, 
Mr. Kotwal, who appeared before us on 
behalf of the opponent, also Tirged that 
■Section 38 precludes the_ application of 
the proviaons of the Civil Procedxire 
Code to the execution of awards. Now, 
Section 46 of the B. A. D. R. Act lays 
down that "save as otherwise expressly 
provided in this Act”, the provisions of 
■tile Code of Civil Procedure shall apply 
to all proceedings for the adjustment of 
debts. We do not find any express pro- 
vision in Section 38 which prevents the 
application of the Civil Procedure Code 
to the execution of awards, except the 
provision which says that, after an award 
is transferred to the Collector for execu- 
tion, the Collector shall recover the 
amoimt of the instalment from the deb- 
tor as arrears of land revenue. It must 
follow that the relevant provisions of the 
Civil Procedure Code apply to the execu- 
tion of awards except the extent specified 
above, 

11. The obseiwation of Mr. Justice 
Gokhale in the above case that ah award 
is not executable under the provisions of 
the Code of Civil Procedure runs coun- 
ter to the decision by Mr. Justice Bav- 
dekar in Chaturbhai Mathubhai v. Ram- 
anlal, (1957) 59 Bom LR 689. There an 
agricultmlst debtor had raised a conten- 
tion dming the execution of an award 
that he had paid the amount of instal- 
ments to his creditor. The creditor ob- 
jected that the alleged payment by the 
debtor could not be taken notice of by 
the court in view of the provisions of 
Order XXI Rule 2 of the Ci^ Procedure 
Code. This objection was accepted. Mr. 
Justice Bavdekar held that Order XXI 
Rule 2(3) of the Civil Procedmre Code ap- 
plies to payments alleged to have been 
made towards awards passed rmder the 
B. A. D. R. Act. 

12. _ We are accordingly of the view 
that in the case before us the learned As- 
sistant Judge was wrong in holding that 
the appeal filed by the petitioner was 
not maintainable. 

13. We agree with the finding of the 
learned Assistant Judge that the trial 
court was in error in ^smissing the peti- 
tioner’s Darkhast as being untenable. The 
mere fact that the mortgagees have not 


yet recovered the amoimts which were 
due to them cannot disentitle the peti- 
tioner from applying for executing the 
awara. After the award is transferred to 
Collector for execution under clause 
(u) of Section 38(3) of the B. A. D. R. 
Act, and after the amount of the instal- 
ments in arrears is recovered, the court 
will decide to which of the creditors the 
amount is payable and in what proportion. 

_ 14._ In the result, the revision applica- 
tion IS allowed, the orders passed by the 
tidal Court and by the learned Assistant 
Judge are set aside, the petitioner’s 
Darkhast m the trial court is restored 
mid the trial Court is directed to di^ose 
it of in accordance with law. The op- 
ponent will pay the petitioner’s costs in 
this Court and in the lower appellate 
Court. 

CWM/D.y.C. Appeal allowed. 


AIR 1969 BOMBAY 77 (V 56 C 15) 
(AT NAGPUR) 

ABHYANKAR AND CHANDURKAR, JJ, 
Parwati, Appellant v, Janabai, Respon- 
dent. 

A P. A D. No. 301 of 1961, D/- 17-11- 
67 from appellate decree of Asst. J., Nag- 
pur in Appeal No. 91-A of 1960, 


Hindu Women’s Eights to Property 
Act (1937) (as pended in 1938), S. 3 — 
Scope — Partition of joint Hindu family 
property — Share of a member continues 
to be 'interest in joint family property’ 
— Death of such member — Extent of 
widow’s interest — Such interest will bo 
according as whether she is sole claimant 
or there are other joint coparceners 
having a right with her — Living separat- 
ed coparceners are excluded — (Hindu 
Law — Joint family) — (Hindu Law — ^Par- 
tition) — (Hindu Law — Widow) — Hindu 
Law — Succession). 

The two parts of S. 3 of the Hindu 
Women’s Eights to Property Act cannot 
be said to be not covering cases of all 
kinds of property of a Hindu male leav- 
ing a widow, lihere is really no differ- 
ence in principle whether the property 
obtained by the Hindu male is as a re- 
sult of partition between himself and his 
son or himself and his brothers. _ There is 
also no inherent contradiction m sa 3 dng 
that a Hindu, who has partitioned 
^are, dies "having at the time of to 
death an interest in the Hindu 
family property” and the _cpe of a Hindu 
male dying in a state of jointaess witn 
the other members, whether those m^- 
bers are his sons or his coparceiwrs. ine 
interest of a Hindu male, who p^ 
titioned from either to son or other 
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parceners can ecjually be described as 
“interest in Hindu joint family property” 
becaxise his branch can itself be con- 
sidered a Hindu joint family so long as 
there bs a possibility of a son bein^ bom 
or adopted in the family and thus the in- 
terest of such a Hindu male is covered 
by S. 3(2). AIR 1945 FC 25. Foil. 

(Paras 17, 18. 19 and 20) 
The extent of the Interest of the widow 
of such a Hin du male, however, will be 
according as either she is a sole claimant 
or there are odier joint coparceners hav- 
ing a right to inherit along with her and 
living separated coparceners are eacdud- 
ed, AIR 1955 Ori. 160 and AIR 1964 Pat 
261 (FB). Foil. AIR 1958 Bom 346. Approv- 
ed, AIR 1961 Mad 90 and AIR 1964 Mad 
58 and AIR 1966 Mad 266, ReL onj AIR 
1949 Nag 108 and AIR 1958 Andh Pra 
280 and AIR 1953 Mad 22 and AIR 1957 
Mad 456 and AIR 1958 Orissa 160. Ret 
(Para 20) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 Mad 266 (V 53)=ILR 
(1966) 1 Mad 468, V pnkatam br amAma 
Iyer v. P. N. Easwara Iyer 18 

(1964) AIR 1964 Mad 58 (V 51)=76 
Mad LW 138, Commr. of Income- 
tax Madras v. S. S. Thiagarajan 
(1964) AIR 1964 Pat 261 (V 51)=IUl 
43 Pat 483 (FB). Mt. Khatrani 
V. SmL Tapeshwari 
a961) AIR 1961 Mad 90 (V 48)* 

1961-1 Mad U 33, Onnamalai 
Animal v. Seethapathi Reddiar 
(1958) AIR 1958 Andh Pra 280 (V 45)= 
(1957) 2 Andh WR 287. Chunduru 
Seshamma v. Chunduru Ramakotes- 
wara Rao 12 

(1958) AIR 1958 Bom 346 (V 45)= 

60 Bom LR 553=1958 Nag U 
416, Jana v. ParvaU 2. 13, 18 

(1958) AIR 1958 Orissa 160 (V 45). 

Jogendra Nath Das v. Charan Das 12 
(1957) AIR 1957 Mad 456 (V 44)=ILR 
(1957) Mad 565, Subraznaman v. 
Kalyanarama Iyer 12, 18 

(1955) AIR 1955 Orissa 160 (V 42)= 

HjR (1955) Cut 405. Tasd Visalamma 
V. Tayi Jagannadha Rao 16 

(1953) AIR 1953 Mad 22 (V 40)=1952-2 
Mad ZjJ 575, A N. Subramanian 
V. A S. ^lyanarama Iyer 12, 16 

(1949) AIR 1949 Nag 108 (V 36)=ILR 
(1948) Nag 465, Bhaoorao v. 
Chandrabhagabai 11 

(1945) AIR 1945 FC 25 (V 32)=1945 
FCR 1, Umayal Achi v. Lakshmi 
Achi 9, 11, 13. 16. 19 
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Mr. and Mrs. Chendke, for Appellant 
D. R. Bhagade. for Respondent. 

ABHYANKAR, J. s The following two 
questions have been referred to Ihvidcn} 
Ben^ by the learned Single Bench Judge: 

(1) Whether the share obtained by a 
member of a Joint Hindu family on par- 
tidon is and continues to be an intei^t 
In joint fan^y property? ' 


(2) On the death of such a divided 
coparcener what is the extent of the In- 
terest which his widow would take in 
that property, if there are other separat- 
ed coparceners in existence? 

2. The questions arise out of a Second 
Appeal filed by the original defendant 
Parwati against reversing judgment In 
the Distrirt Court. The facts giving rise 
to this litigation will be necessary to be 
detailed to comprehend the nature of the 
controversy between the parties. One 
Gadi and son Sontosh formed a joint 
Hindu family having coparcenary pro- 
perty. That property consisted of land 
Khasra No. 639, with a total area of 11.40 
acres at KatoL It Is an admitted posi- 
tion that on 23-5-1946, there was a par- 
tition by metes and bounds between Gadi 
on the one hand and his son Santosh on 
the other. The property was divided in- 
to two shares, an area of 3.80 acres hav- 
ing been allotted to Santosh and the re- 
maining area of 7.60 acres was allotted 
by Gadi to his share. Parwati, the pre- 
sent appellant, is the wife of Santosh and 
the respondent Janabal alia«t Bani was 
the wife of Gadi. Gadi died on 8-10- 
1948. It appears. Gadi had acquired one 
acre of land from one Laxman, who ha d 
purcl^ed it out of the land allotted to 
the share of Santosh. Thus, at time 
of Ids death, Gadi was in possession of 
$.60 acres of land. Janabal, his widow* 
leased out 8.60 acres of land to one Ap- 
pajL Santosh filed Civil Suit No. 80-A 
of 1949 against Janabal and the lessee Ap- 
paji claiming an injunction against both 
of them from trespassing into, or Inter- 
fering with, the property In dispute, that 
is, 8 acres and 60 gunthas of land left 
by Cadi. Apparently Santosh claimed 
the right to have become ^e exclusive 
owner of the property on the death of 
his father GadL That suit was dismiss- 
ed in the trial Court, that Court holding 
that both Santosh as well as Gadi’s widow 
Janabai were co-owners of the property. 
The dismissal was challenged by Santo^ 
in the District Court in Civil Appeal 
No. 100-A of 1051. The appeal was al- 
lowed and Santosh was granted a decree. 
Against this judgment and decree. Jana- 
bai preferred Second Appeal During 
pendency of the litigation in the Dis- 
trict Court, Santosh died and his widow 
Parwati, the present appellant, was 
brought on record. The Second Appeal 
came to be decided in this Court on 19-11- 
1957 and that decision Is reported in JaM 
alias Bani v. Parvatl 1958 Nag U 416— 
(AIR 1958 Bom 346). The learned Single 
Judge, who allow«i the appeal, held 
that the decision of the trial Comt hold- 
ing that the land devolved on the widow 
of Gadi as well as the son of Gadi m 
equal shares was not challenged by tM 
appeal filed by the widow. ITie learned 
Single Judge took the view that the case 
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■was governed by Section 3(2) of the Hindu 
Women’s Rights to Propel Ac^ 1937, 
and therefore, confirmed the dismissal of 
Santosh's suit in the trial Court. The 
learned Judge expressly left open the 
question whether the 'trial Court was 
right in holding that the son acquired 
half share in the property along -with the 
■widow, ■that is, whether Santosh could 
claim any share in the property along 
■with JanabaL 

3. In ■view of the Tmcertainty of ■the 
rights of the parties, the second roimd of 
litigation seems to have commenced by 
the suit out of which the present appeal 
has arisen. Janabai filed tiie suit on 23- 
10-1958. In this suit, she claims a de- 
claration that the plaintiff alone is en- 
titled to 8.60 acres to the exclusion of the 
defendant Santosh, and therefore, San- 
tosh, or now his ■widow Parwati, should 
be permanently restrained from inter- 
fering ■with pl^tiff’s possession and en- 
joyment of this much land. 

4. The defence raised on behalf of 
Santosh put forth several contentions. 
Santosh denied that there was a partition 
or that the father and the son were in 
separate possession of the lands alleged 
to be allotted to the share of each. The 
lease to Appaji was also denied and he 
contended that the decision of the trial 
Court that both were co-o'wners ha'ving 
been upheld by the High Court, that de- 
cision operates as res judicata and the 
matter should not be reagitated, 

5. On the pleadings of the parties se- 
veral issues were framed. The trial 
Court held that there was a partition be- 
tween Gadi and Santosh under which 7.60 
acres were allotted to Gadi and 3.80 
acres were allotted to Santosh. On 31-3- 
1947 Santosh sold to one Laxman one 
acre out of 3.80 acres which he got in 
partition and 'that Gadi purchased 'the 
same. The trial Court held that _ San- 
tosh inherited, on 'the death of Gadk one 
half share in property left by Gadi and 
the plaintiff alone could not claim to have 
inherited the whole of 8.60 acres of land. 
The trial Court held against the conten- 
•tion of the defendant on the question of 
res judicata on account of the position in 
the previous suit. But the suit was ulti- 
matdy dismissed as ■the Comt held that 
both were co-o'wners to the extent of one 
half ^are each. 

6. Against this judgment and decree 
Janabai preferred an appeal On a re- 
■view of authorities the lower Appellate 
Court held that it was pro'vnd that Jana- 
bai, the plaintiff, had become exclusively 
entitled to 8.60 acres of land after the 
death of her husband and had confirmed 
the finding of the trial Court that the 
pre'vious decision was not res judicata 
between the parties. The appeal ■was. 


therefore, allowed and suit hag been de- 
creed. 

. Against 'this decision, Parwati 
filed Second Appeal in this Court and 
when argumen'ts were advanced before 
the learned Single Judge, in ■view of cer- 
tain co nfli cting authorities, a reference 
has been made to 'the Di'vision Bench for 
answers to the question framed by the 
learned Judge. 

8. The pro'vision of law required to 
be interpreted is pro'vision of Section 3 
of the Hindu Women’s Rights to Property 
Act L e. Act No. XVHI of 1937, as amend- 
ed by Central Act No. XI of 1938. Sec- 
tion 3, as amended, is as follows: 

"3(1) When a Hindu governed by the 
Dayabhaga School of Hindu law dies in- 
testate lea'ving any property, and when 
a Hindu governed by any other School of 
Hindu law, or by customaiy law dies in- 
testate leaving separate property, his 
■widow, or if there is more than one ■widow 
aU his ■widows together, shall, subject to 
the pro'visions of sub-section (3), be en- 
titled in respect of property in respect of 
which he dies intestate to the same share 
as a son; 

Proidded that the ■widow of a pre- 
deceased son shall inherit in like manner 
as a son if there is no son survi'ving of 
such predeceased son, and shall inherit in 
like manner as a son’s son if there is 
surviving a son or son’s son of such pre- 
deceased son; 

_ Pro'vided further that the same pro'vi- 
sion shall apply mutatis mutandis to the 
■widow of a predeceased son of a pre- 
deceased son. 

(2) When a Hindu governed by any 
school of Hindu law other than the Da'va- 
bhaga school or by customary law dies 
ha-ving at the time of his death an in- 
terest in a Hindu joint family property, 
his ■widow shall, subject to the pro'visions 
of sub-section (3), have in the property 
the same interest as he himself had. 

(3) Any interest devol'ving on a Hindu 
■widow imder the pro'visions of this sec- 
tion shall be the limited interest kno'wn 
as a Hindu woman’s estate, pro'vided how- 
ever that she shall have the same right 
of claiming partition as a male ovmer. 

(4) The pro'visions of this section shall 
not apply to an estate which by a custo- 
mary or other rule of succession or by 
the terms of the grant applicable there- 
to descends to a single heir or to any pro- 
perty to which the Indian Succession Act. 
1925, applies”. 

9. Now, there is not much dispute be- 
■tween 'Uie parties, 'that in ■view of the 
decision of the Federal Court reported 
in Umayal Achi v. Lakshmi Achi, AIR 
1945 FC 25 the property allotted to the 
share of Gadi in the partition between 
bimgplf and his son Santosh, in 1946, 
cannot be considered as 'separate pro- 
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perty* of GadL It was not the self-acqtrir- 
ed property of Gadi, and therefore, can- 
not be considered to be 'separate pro- 
perty’ to which the provision of sub-sec- 
tion (1) of Section 3 could properly be 
attract^ in this case. The argument, 
therefore, revolves round the interpreta- 
tion and true construction to be placed 
on sub-section (2) of Section 3 of the 
Hin du Women’s Rights to Property Act 
It is contended on behalf of the respon- 
dent by the learned counsel that the pro- 
perty allotted to Gadi in the partition be- 
tween himself and his son, if it is not to 
be treated as 'separate’ or 'self-acquired 
property’, must be treated as property 
belonging to a Hindu joint farnily. In 
other words, it is contended that GadL 
as a Hindu, who is governed by Mitak- 
shara School, had,' at the time ot hia 
death, an interest in a Hindu joint fami- 
ly property, and therefore, on his death 
his widow, namely, Janabai, alone should 
be held entitled to get that property. 

10. On the other hand, the contention 
of the learned counsel for the appellant 
is that there is no joint family and there 
was no joint family property inasmuch as 
Gadi had already separated from his son 
with whom he could possibly form and 
constitute a joint family, and therefore, 
tUs is a case which is outside all the pro- 
visions of both sub-sections (1) and (2) 
of Section 3 of the Hindu Women’s 
Bights to Property Act and the general 
provisions of Hindu Law are attrarted in 
determining the succession to the pro- 
perty. Under general Hindu laiv where 
Statute has not interposed to give rights 
to women or widows in competition be- 
tween son and the widow of the deceas- 
ed Hindu in respect of property left by 
him and which cannot be considered as 
his self-acquired property or separate 
property, the prelerential heir between 
the two will be the son to the excluaon 
of the widow, or at any rate, along with 
the widow. But it may be that becatise 
of the previous position in the case, at 
any rate, Santosh cannot be denied one 
half share. We have to decide which of 
these rival contentions is correct, in view 
of the judicial pronouncements of diffe- 
rent Courts and also in this Court in one 
case. 

11. Considerable reliance is placed on 
a Division Bench decision of Nagpur High 
Court on behalf of the appellant in a case 
reported in Bhaoorao v. Chandrabhagabai, 
AIR 1949 Nag 108. In that case one 
Pandurang had a son by name Dada and 
two wives Chandrabhagabai and Bhima- 
bai. Pandurang being lunatic, proceed- 
ings appear to have been taken \mder the 
Lunacy Act and the manager was appont- 
.ed in respect of property of Pandurang, 
"While the case was before the District 
Judge, the property belonging to the 
joint family was partitioned and the son, 


Dada, received half share In the property. 
On death of Pandurang, the manager ap- 
plied that the property allotted to Pan- 
durang should be handed over to lawful 
heirs and a direction to that effect should 
be given by the District Judge. Notice of 
this application was issued to Dada but 
he also died before he appeared in Court. 
His sons then put in a claim. The con- 
test was between Ihe widows of Pandu- 
rang and sons of Dada, that is, widows of 
father and sons of deceased son respecti- 
vely. The District Judge oidered that 
the property be handed over to the two 
widows and against this order sons of 
Dada preferred an appeaL The Division 
Bench accepted the contention of Dada’s 
sons and held that the position of the 
divided son was superior to that of the 
widows, and thetefote, Dada’s eons were 
entitled to inherit in preference to widows. 
In coming to this conclusion, the Division 
Bench observed in paragraph 7 as fol- 
lows: 

"The position of a widow vis-a-vis a 
separated son is discussed by Mulla in 
Sections 340 and 341 of his book. Accord- 
ing to the learned author, the effect of 
a partition is to dissolve the coparcenary 
with the result that the separating mem- 
bers hold their respective shares as their 
separate property and the share of each 
member passes on his death to his heir& 
The position of the divided sod, Is superi- 
or to that of the widow. The Te’amed 
author says that If there be no undl^dd- 
ed son, the divided son is entitled to 
succeed to the self-acquired property in 
preference to his father’s widow. No 
distinction is made between self-acquir- 
ed property and property obtained on 
partition as a separate share. The illu- 
stration to Section 341 given by the learn- 
ed author says: 

A and his son B are members of an im- 
divided family, B receives his share of 
the joint property, and separates from A. 
A then dies leaving a widow and his son 
B. B as A’s son, is entitled to inherit to 
A in preference to the widow. The fact 
that B has separated from A does not in- 
terfere with his right of inheritance. 

In Section 230 of his book Sir Dlnshaw 
Mulla says: 

''Property acquired in any of the fol- 
lowing ways is the separate property of 
the acquirer, it is called 'self-acquired' 
property and is subject to the incidents 
mentioned in Section 222. 

(6) Share on partition — ^property obtain- 
ed as his share on partition by a copar- 
cener who has no male issue.” 

It would thus appear that the divided son 
is a preferential heir under the Hindu law. 

We have next to see If the Hindu 
Women’s Rights to Property Act has 
made any difference. The coparcenary 
had certainly come to an end with the 
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goods or descriptions^ of goods and not a 
jnere general intention of extending his 
business at some future time to anythii^ 
which he may think desirable. _ pus 
question we answer in the negative. 

23. Again, similar principle was era- 
phasized by the Court of Appeal _ in 
TCnglar.fi in De Cordova v. Vick Chemi^ 
Co. dealing with the word "Vapo-Rub 
reported in (1951) 68 RPC 103, Lord Rad- 
diSe at p. 107 of that report observed 


as follows; , , . ^ - 

"Merely to find these books xn Jamica 
is not enough if, as is evidently the case, 
this particular part of their contents has 
not passed into the speech of Doctors, or 
of druggists, or of dealers, or of the gen^ 
ral public. For the _Jamaican_ Register is 
a source of title in its own right; and m 
considering any que^on that bears on 
registration in Jamaica or on the natme 
or extent of the monopoly in Jammcamat 
is granted by S. 39 of the J amaica s Trade 
Marks Law, it is usage within the ter- 
ritorial jurisdiction of this law-making 
authority that must be taken into account 
What is not merely descriptive by Jamm- 
can usage is not altered in character by 
what may weU be the different usage of 
the United Kingdom. To say this is only 
to say what has been said more than once 
in Trade Mark cases in this country; see 
for instance. Re, 

plication, (1925) 42 BPC ^ 

RPC 27, and Impex Electrical Ltd, v. 
vSi Baum, (1927) 44 RPC 405." 

24. It win be appropriate to refer in 
a littie greater det^ to the Trade 
case of -John Batt and Co., reported m 
(1898) 2 Ch D 432. It first lays down the 
principle that a trader cannot properly 
register a trade mark for fioo(k in whi«m 
he does not deal or in which he h^ noti 
at the time of registration, son^ 
and present intention to de^ It farther 
lays down the prmciple that v^ere feere 
had been no real user of a trade m^k 
before or since its registratmn, md it had 
been registered in a particular class, 
without any bona fide intention to use it 
in that class, the Court, on the apphca- 
tion of another trader to register an iden- 
tical mark in respect of that class co^d 
rectify the Register by expungmg the 
i^^g mark as an entry made ynthout 

S5t cause This prmciple IS ve^ 

much against the appellants, both in fact 
^d in law, in the present appeal^ Here, 
ftere hL been the foUowmg findmg by 

the Registrar:— u f 

"In effect, there is no evidence before 
the Tribunal regarding the user of fte 
Registered mark at any time m this 

John Batt’s c^e the decition of 
Romer, J., was affirmed on app^ 
the facts are importmt md as the com 
tentions are smfilar in tiie 
peal, I propose to examme in stiU grea- 

1969 CaL/4 H G — ^17 


ter detail what was said in that decision. 
Romer, J„ at p. 438 of that Report made 
the following findings: — 

"Looking at the evidence as a whole, 
which I do not intend to refer to in de- 
tail in this judgment, I come to the fol- 
lowing conclusions of fact on the evi- 
dence before me; that there was no real 
user of this trade mark of a "Butter fiy” 
at any time before registration; that there 
has been no real user of the "Butter fiy” 
trade mark since reg^ration in respect 
of any of the articles in Clause 42; and I 
further come to the conclusion that at 
the date of this registration there was no 
bona fide intention on the part of this 
firm to use that trade mark for any of 
the goods in that class. 

The result is that in my opinion that 
registration was wrong and ought to be 
expunged from the whole class and I 
order that it be expimged accordingly.” 

26. I find the tests of facts which 
Romer, J., applied in that case are simi- 
larly applicable against the appellant in 
the present case before me. It is diffi- 
cult to imagine that the appellant had 
any bona fide intention to use the trade 
mark in Indian Market when it knew 
that it was registering at a time when 
there was a virtual prohibition of all im- 
portation of foreign matches according 
to tiiem. On appeal, Lindley M. R. made 
&e observations which I have already 
quoted from the judgment of Sargant, J., 
in Neufchatel’s case, (1913) 2 Ch 291. 


27. On principles I take the same 
view. The Trade Mark law from that 
point of view is not extra-territorial; that 
use abroad in foreign coimtries under 
foreign registration can be use within the 
meaning of the Indian Trade and Mer- 
chandise Marks Act of 1958. This sta- 
tute is an Act which provides for regis- 
tration and better protection of trade 
marks and for the prevention of the use 
of fraudulent marks on merchandise. That 
is its preamble. That preamble I read 
as conned to the territorial limits of 
India. Section 1 (2) of the statute ex- 
tends it to the whole of India, ^e sta- 
tute establishes trade marks register for 
India. The definition of a trade mark in 
Section 2 (v) speaking of use in relation 
to goods must in my opinion be tmder- 
stood as use within the territory of India 
and not use abroad. On the authorities 
quoted above and on the principles that 
I have just mentioned I am of the opi- 
nion that under Section 46 of the Trade 
and Merchandise Marks Act, 1958 the 
word "use” employed therein is used with- 
in India. Naturally if it is not used m 
India that would be a ground for remo- 
val from the Indian register. I c^ot 
imagine that a foreign or x^e abroad 
or outside India could be pleaded as a 
sufficient ^ound for retaining a 
ed Trade Mark on the Indian Trade Mark 
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register. I cannot Import any extra-terri- 
torial notion to construe the Indian Trade 
and Merchandise Marks Act 1958 to cover 
foreign use. I am of the opinion that re- 
gistration of a Trade Mark and its conti- 
nuance on the register are exclusively 
within the scope and ambit of domestic 
end national law. The “International 
convention for the protection of Indus- 
trial property” originally of Paris In 
1883 and recently revised at Lisbon in 
1958 clearly recognises the principle spe- 
dally in its Article d that when a Trade 
Mark has been duly registered in the 
country of origin and is then registered 
in other Convention Countries, each of 
these national marks is to be considered 
as independent, and the renewal of regis- 
tration in the country of origin does not 
involve the obtiRatian to renew in other 
Convention Countries. As I read the Bri- 
tish law a Trade Mark registration, whe- 
ther of a British citizen or a foreigner* 
and whether with Convention priority or 
not is consistently regarded as complete- 
ly independent of any foreign ret^ra- 
tion. I am therefore of the opinion, both 
on the interpretation of the Indian Sta- 
tute and on principle, that registration of 
the "Three Stars” Trade Mark of the 
Swedish Match Company In foreign or 
Convention Countries, cannot help the 
appellant in this appeal on the ouesUon 
of Indian registration and its Statutory 
Conditions under the Indian Trade Mark 
and Merchandise Marks Act, 1953. 

28. It is. therefore, clear that the big- 
gest handicap for the appellant Is that In 
all these cases which have been cited on 
its behalf there was some user and then 
there was interruption of that user due 
to special circumstances. But in the pre- 
sent appeal before me the appellant has 
not proved, as he could not, any user at 
all 

29. I shall now come to the question 
about the existence of the special circum- 
stances which the appellant pleads as the 
cause of the non-user of its Trade Mark 
as well as its legal effect 

20. Strangely enough, no attempt has 
been made by the appellant or on its be- 
half to produce any single order or noti- 
fication of 1944 when it registered its 
mark to show that there was a total or 
virtually total prohibition of the import 
of foreign matches into India. Vague re- 
ferences have been made to the import 
policy and war conditions. No doubt the 
Court will take judicial notice of the 
War and of the fact that a War was on 
iat the time when the registration was 
effected on the 24th February, 1944, by 
the appellant company. But mere exist- 
ence of the War will not be enough to 
show that foreign matches could not come 
to India or that they were totally prohi- 
bited. The state of ^act that they could 


not enter the Indian Market or that they 
were totally prohibited must be proved. 

31, The present import trade control 
was first Introduced in India as a war 
time measure in the early stages of tha 
Second World War. A notification to 
that effect was issued on May 20. 1940 In 
exercise of the powers conferred by the 
then Defence of India Rules. In tha 
Import Trade Control Handbook of rules 
amd procedure published by the Govera- 
ment of India, Ministry of Commerce, 
1967 it Is stated that the primary obj^ 
of that measure of 1940 was to conserve 
foreign exchange resources with the su> 
cessful prosecution of War and to make 
the best possible use of the limited space 
of ship available. It mentions that im- 
port of only 68 commodities, mainly con- 
sumer goods, was subjected to control 
and subsequentlv with the growth of ex- 
change difficulties the control was extend- ‘ 
ed to other commodities as wetlT ‘It Is 
also stated there, on December 31;'' 1940 
unmanufactured and manufactured steel 
was brought under control followed by 
control of machine-tools on February 15, 
1941 and ultimately by August 23. 1941, 
most of the remaining commodities. pa]> 
ticularly capital goods and other goods 
required for industrial purposes, were 
brought within the ambit of control 
Finally on July 1, 1943. a consolidated 
notification was Issued pertaining to ^ 
the controlled items except machine- 
tools. But neither the appellant nor the 
respondent has drawn my attention to 
any actual prohibition of import of fore- 
ign matches in the year 1944 and parti- 
cularly on the 24th February 1944 when 
the appellant got its mark registered, 

32. No doubt after the end of the Wag 
and the lapse of the Defence of India 
Rules In September 1946, the policy ol 
import trade control was kept alive by 
the Emergency Provisions (Continuance) 
Ordinance, 1948. replaced by the Imports 
and Exports Control Act, 1947 which 
came into force on the 25th March 1947, 
The present position Is governed by tha 
Imports and Exports Control Act, 1947. 
and the Imports (Control) Order. 1955 as 
amended. Under this Import control po- 
licy, what is Usually referred to as pub- 
lication of the Red Book has come Info 
practice. The Red Books as inicatlpg 
the Government’s Import policy under the 
above statute and orders show prohibi- 
tory control over matches from 1950. BuB 
what I am concerned is not with the yeag 
1950. but wi^ the date 24th February* 
1944 and the year 1944 when the appd- 
lant's mark was registered in India. In 
that year and at that time I do not AM 
any notification to substantiate or supf 
port the fact on which the appellant 
relying that there was a total or virtual 
prohibition of importation of tordgn 
matches into India. 
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33. The Registrar in his decision 
shows that he directed a specific enquiry 
and asked the appellant to adduce evi- 
dence of user of its registered trade mark 
in India at any time since the date of its 
registration in 1944. But none was pro- 
duced. On behalf of the appellant cer- 
tain charts have been produced to show 
that there was hardly any mport during 
this period. They sre statistics and charts 
from the Director General of Commerce, 
Intelligence and Statistics. The first chart 
from 1940 to 1946 does not mention, how- 
ever. Sweden as a country imless it comes 
within "other countries". The other 
sheet of the chart shows the years from 
1957 to 1963 which indicates some im- 
portation from Sweden of safety rnatches, 
8 in 1957. I do not think that is any 
evidence on which I can come to any 
finding on this point. 


34. At this stage it vdll be convenient 
fo refer to the decision In the matter of 
a Trade Mark of James Crean & Sons 
Ltd., which is reported in 38 RPC 

155. I shall call this as the Aladdm 
soap case. There in that case at p. 161 
Sarganl. J.. observed as follows: — 

"It is admitted on behalf of Me^re. 
Crean that there has been no hona fide 
use of the trade mark in connection witn 
the goods during those 5 years, out it 
is said that they escaped from the wns^ 
quences because they fulfilled the condi- 
tion "unless in either case such non-user is 
shown to be due to special arcumstances 
in the trade and not to any intention not 
to use or abandon such trade "isrk m 
respect of such goods. It is said that 
not only was it not shown that there was 
no intention not to use. or to abandc^ 
but also that the non-user is shown by 
them to be due to special arcumstences m 
tn the trade viz., the difficulty which arose 

during the war ® 

plates and so on and pushing the trade tn 

this soap.” 

35 Now. this exactly Is the whole 
noint in the present appeal before me. 
Here also it is admitted that there no 
actual bona fide use of the trade mark du- 
ring the statutory period of 5 years under 
Spc 5 (1) of the Trade and Merchandise 
Marks Act 1958 of India. It is also smd 
here that this non-use is due to speaal 
drcumstances which I have already men- 
tioned. 

36. Now. it would be material to n^ 
tice the observations of Sargant J- ^ 
(19211 38 R.P.C. 155. and speaally the 
observations of the learned Judge at 
pp. 161-2 which are as follo^. 

"But it seems to me that, in order that 
the saving clause of the section should 
anply it must be shown that_ the non- 
^er was due to the special circumstan- 
ces of the trade and was not due to so^ 
other cause which would have operated 


whether the special circumstances had 
arisen or not. That is to say. although 
it might be that the special circumstan- 
ces of the trade taken by itself would 
have prevented the user of the mark, 
yet if the non-user of the mark was in 
fact due to some other circumstances and 
would have occurred whether the spe- 
cial circumstances had followed or not, 
then the saving clause would not apply." 

37. Here, the Appellant pleads the 
special circumstances of total prohibition 
of the import of foreign matches which 
he did not prove at the time when the 
mark was registered. But even before 
that, his very application for registration 
on 24-2-44 shows that the Appellant did 
not state that he was only proposing the 
mark which was not in use at that time 
but stated in the application that the 
Appellant was actually using the mark 
even at that time. But no proof of ac- 
tual user has been given by the Appel- 
lant. If. therefore, he had not used the 
trade mark then the intervention of the 
alleged special circumstances of prohibi- 
tion of import of foreign matches can- 
not help the Appellant on the principle 
enunciated by Sargant. J., in James 
Crean’s case quoted above. 

38. I should like to pursue a little 
further the observations of Sargant. J., 
at p. 162 of that Report in James Crean’s 
case where the Learned Judge says as 
follows: — 


"What have we here? We have got 
this that from the time when the sales to 
the Co-operative Societies ceased, the 
Titan Co., had no sale at all of "Aladdin” 
soap and no definite goodwill in respect 
of that soap. There was no business with 
regard to it. From the time that Mr. 
Crean bought in June 1910. again there 
was no use whatever by him of this par- 
ticular trade mark; and. as was admit- 
ted, or rather put forward by Messrs. 
Cream in their evidence, that this was 
due to the desirability of using and push- 
ing the better-known trade marks of the 
Titan & (^. and the difficulty of dealing 
with other subsidiary and less well- 
Imown trade marks. That continued right 
down to the time of the war, and in my 
judgment, there is nothing to show that 
the non-user of the "Aladdin" mark 
would not have been as complete if there 
had been no war as it was in fact in the 
drcumstances. There appears to have 
been no desire during the whole of that 
period to endeavour to push or to make 
use of the "Aladdin” trade mark not 
more than the other 27 or 28 trade marte 
which were assigned together with me 
factory and business of the Titan & 
to Messrs. Crean at the time when the 
purchase was made in the year 1910. It 
eeems to me to rely ^c) Mes^ 

Crean have been roused to action in res- 
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ing that the non-user Is due to .the dr- 


pect of this trade mark and have put for- 
ward these of intention to use, ana 

of policy, and so on merely because th^ 
have found that they have got on tte 
Keeister a trade mark which somebody 
else wants to use and that they are pur- 
suing these obstructive tactics which are 
not unrisual in such cases. I have not 
the slightest reason to place confident 
whatever in the story that they told In 
the box as to their meamng to make use 
of this trade mark and being debarred 
from doing so and by the difficulty of 
obtaining moulds and dyes and so 
Their whole conduct appears to me to 
contradict that view.” 

39 The above observations apply 
with force both to the facte and the law 
of the present appeal before me. ^ 
Eegistrar has righUy, found in effect 
there Is no e^dence before the Tnbun^ 
regarding the user of the revered mark 
at any time In this country. It also 
pears that the Appellant has Jee" qtdte 
Indifferent by reason of the fact that the 
Madras Match Co. had been usmg a s^- 
ter mark of "Three Stars’ on their 
matches for over eleven years ^d it wm 
not until 1963 that the Appellant 
to write calling upon the Madras mtch 
Co., to desist from using the mart of 
Three Stars and that was done on^^3 
when three months before that by 4-5- 
63 the Madras Match Co., had already 
, .. — 215348 — be- 


cumstances of the trade, and that those 
circumstances of the trade were a com- 
pelling factor to which he yielded; and 
he would have no (sic) negative the inten- 
tion not to use or to abandon such-trade 
mjirt in respect of sudi goods in his per- 
sonal trade”. 

41. This plea of "special circumstan- 
ces” as the cause of the non-user is reallyj 
a defence in the nature of frustration in 
a contract. Special circumstances like 
frustration should not be Induced by the] 
proprietor himself nor can it be indivi*' 
dual or personaL It must always be cir- 
cumstances beyond his control and for] 
which he Is not responsible In any way. 
Again, such "special circumstances” muM 
be the direct cause of the non-iue. If the 
non-use is due to other causes apart from 
special circumstances then the special 
circumstances cannot be availed to over- 
come the handicap of non-use of the sta- 
tutory period of five years. See Saigant, 
J.’s observations in James Crean’s case, 
(1921) 38 RPC 155 at pp. 161-2. 

42. Mr. Sen, Learned Counsel on be- 
half of the appellant relied on two cases 
whld) I shall notice now. One Is 'Lanette* 
case The Gardinol Chemical Co.’s appli- 
cation for the rectification of the regis- 
ter reported in (1950) 67 RPC 95. This 
was a case which was an aftermath of 

W.S. - — -- — it- - oien-fl the Second World War. This decision was 

made Its appUcation No. 215348 -- b^ Justice Valsey. The rele- 

lore the Reeistrar in Madras for observations appear at page 98 

. .. trade mark of l^eo therein the learned Judge said:— 


tration of their — — . — -- 

Stars. It is the Appellant’s <^e that they 
only became aware of the Madras Matra 
Co.’s mark in August. 1963. but ti^t only 
proves how Indifferent the Appellant has 
been to the use of this mark even il that 
statement is tme. 

40. In my view It Is necessary to em- 
phasise that when In proceeding mder 
'Section 46 (1) (e) non-use for the statu- 
tory period of five years is admitted as 

fact then the defence that the non-use 
_ due to special circumstances under 
Section 46 (3) of the Trade and Merc^- 
dise Marks Act, 1958 must be proved by 
the party taking the defence. The onus 
of proving It Is upon that party taking 
the defence of "special circumstances . 
In Gramaphone Trade Mark case. In the 
matter of Columbia Gramaphone Co. Ltd. 
reported In (1932) 49 RPC 621. Lord 
Hanworth, Master of the Rolls at pp. 628- 
629 the pointy of -onus clear in the 

following observations:— 

"One more observation may be made. 
It would appear that, if it Is proved that 
there h^ b^n no bona fide user during 
the span of the five years, there Is cast 
upon the respondents the duty of over- 
coming the inference that Is to be then 
drawn and the duty that would be Im- 
posed upon toe Court in consequence; and 
the onus is on the respondents of toow- 


"Thus after the 3rd September, 1939, 
toe position of a person domiciled to 
Germany, who was toe proprietor of a 
trade mark registration to the United 
Kingdom, was that he was unable to 
exercise any control over the use of his 
mark and. if it were infringed during the 
period of toe war, he would not be able 
to sue (if at all) until after the termina- 
tion of the War, For these reasons, if 
the registration were valid at the out- 
break of war, I consider that that If any 
application were received by the Regl^ 
trar under the provisions of Section 28 
of toe Act (British Trade Act. 1938) for 
the removal of such a mark from the R^ 
gister because of non-use during toe pe- 
riod of toe war, It would be an improper 
exercise of toe discretion conferred upon 
him were he to accede to such applica- 
tion on that ground alone, for suito an 
action on his part might be wholly in- 
consistent with toe terms of a future 
Peace Treaty, and if taken as a prece- 
dent could form toe basis of a wholesale 
removal of such German-owned marks. 
Sindlarly, if a valid trade mark registra- 
tion as postulated were infring ed on an 
extensive scale during the war, and the 
infringer were to seek removal of the 
mark on the ground that it had by such 
unchallenged infringement lost its dis- 
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tinctiveness, I consider that It would be 
improper for the Begistrai; to allow the 
infringer or any other person to plead 
the infringement as a basis for obtain- 
ing the removal of the mark. On the 
other hand, if it were shown either that 
immediately before the outbrealc of war 
the registration was invalid, or that the 
mark was properly removed from the 
Eegister imder the provisions of Section 
26, and that there was no war time 
use upon wbich the registered proprietor 
could rely, then I consider that even at 
this date the Registrar might, in appro- 
priate circumstances, properly exercise 
his jurisdiction to remove the mark, lor 
there is no obvious reason to my n^d 
why the bare transfer of the mark into 
the Custodian’s control should prese^e 
the mark from an enquiry as to whether 
or not it was improperly on the -Register 
on the 3rd September. 1939. In^ conse- 
quence, I deem it of the utmost import- 
ance in these proceedings to ascertain if 
possible the status of the mark 'Lanette 
at the outbreak of World War IL 


43. Now. this appears to me clearly 
against the appellant in its essential im- 
port and application. In the first place* 
the time which is important to consider, 
is the time of registration. That pomt 
of time is ag^t the appellant for he 
chose the time, when according to him, 
there could be no use and yet stated m 
his application for registration on Feb- 
ruary 24, 1944 that the appellant did use 
this mark. The appellant ^d not men- 
tion that he only proposed to use the 
mark nor did he mention that his 
had to stop by reason of import prohibi- 
tion when he made that apphcation for 
registration. In the second place, this 
•Lanette’ case lays down the prmaple 
that the Registrar has the discretion in 
these matters and the Court should not 
unreasonably interfere mth it As I 
have stated before the Registrar has used 
his discretion here properly, appropn- 
ately and legally and not beyond the 
bounds of toe Statute. 

44. The other case on which Mr. Sen 
relied is toe 'Black Flag’ case in toe mat- 
ter of an application Fy David Thom and 
Co Ltd. for rectification of the register 
rpnorted in (1946) 63 RPC 161, There toe 
potot rL“d was that toe 'Black Flag’ 
trade mark could not be used because toe 
owner was prevented by the war whito 
S irimpossible, inter .aha,, to obtam 
import Hcences for certam mgredients 
reauired to manufacture toe goods 
and where it was held that_ non user 
was proved to be due to special circum- 
rttnces of the trade. Here agam ttos was 
a war-time case. It 
pointed out there at pages 166-67 that toe 
new evidence whicb was not before toe 
Assistant Controller showed that ^ 

^ 13to July 1939, before toe negotiations 


for the purchase of the business of toe 
'Black Flag’ were complete, toe difficul- 
ties were undisputed. Then at page 168 
of the report it is expressly pointed out 
by toe learned Judge "I should have 
thought that toe existence of special cir- 
cumstances in toe trade as toe result of 
such conditions of War as prevailed in toe 
years 1940 and 1941 was almost self-evi- 
dent, and that toe real question in this 
dass_ of case was not whether there were 
special circumstances but whether if there 
had not been those special circumstan- 
ces toe proprietor of toe mark could 
have taken any steps. On that point it 
seems to me that toe correspondence is 
quite conclusive and based upon that sort 
of matter no doubt that the evidence bas 
to be tested very carefully in this class 
of case”. On such careful testing of evi- 
dence on this point it is plain in toe facts 
of toe present appeal before me, special 
circumstances or no special circumstan- 
ces, of import prohibition, toe appellant 
has not chosen to use the mark at any 
time in India and has not proved that 
toe appellant had so used. 


45. I, therefore, do not think that 
either toe Lanette’s case, (1950) 67 RPC 
95 or the Black Flag case, (1946) 63 RPC 
161 helps toe appellant in toe facts of 
this present appeal. 

46. The discretion of the Court or toe 
Registrar under Section 46 of the Trade 
and Merchandise Marks Act, 1958 entitles 
toe Court or toe Registrar, either to 
order the rectification or not to do so, 
and toe question is not so much between 
the applicant for rectification on the one 
hand and toe respondent on the other 
but between the public and the respon- 
dent, See Kerly, 9th Edition on the Law 
of Trade Marks and Trade Names, para- 
graph 383 and the decisions noted there 
of Noblitt-Sparks Industry’s application, 
(1950) 68 RPC 168. It is therefore not 
necessary or relevant to examine the con- 
duct of the respondent Madras Match 
Company. Were I to do so, I would hold 
in their favour because I see nothing 
against their act or conduct except per- 
haps that toey chose a mark which hap« 
pened to be similar to the mark of the 
appellant Swedish Match Co. 


47. For these reasons, I am inclined 
to uphold the order and decision of the 
Registrar and dismiss the appeal I am 
of toe opinion that toe Registrar when he 
gave the decision was right both on toe 
facts and the law as he found there. But 
this decision has to be modified in the 
light of toe subsequent events which took 
place after the dedsion of the Registrar. 
In order to do complete justice between 
the parties to this appeal these suhse-| 
quent events are relevant and have to 

be considered, , +i,o ac_ 

48. That event is the order of toe A^ 
nstant Registrar of Trade Marks. Madras, 
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the present appellant before me or by the 
Madras Match Company. That order 
therefore has become finaL In essence 
there could be no concurrent use because 
it Is admitted that the appellant had no 
use In the Indian Market. But I suppose 
the Assistant Reeistrar made this order 
as a via media and as a compromise 
course. 

5L Be that as It may. the position 
now is that while the appeal from the 
Recistrar’s decision expunsinc the appel- 
lant Swedish Match Co's trade mark was 
pending and is being disposed of. there 
has already been an order for registra- 
tion of the Madras Match Co’s trade 
mark concurrently with the Swedish 
Match Co’s registered mark. I need 
hardly say that this subsequent order 
was made on the Madras Match Co’s ap- 
plication for registration of its mark. 

52. From the practical point of view 
this concurrent registration will not pre- 
judice either the Madras Match Company 
or the Swedish Match Company. The 
appellant Swedish Match Company will 
of course not be in a position to use its 
trade mark so long as the import prohi- 
bition lasts and which according to them 
has already lasted for 24 years At the 
same time. In that situation the Madras 
Match Co ’s mark even though similar, 
has been registered and it wilt be in a 
position to carry on Its business unhamp- 
ered by any competitive use In actual 
trade or business in the Indian market 
from the Swedish Co. This Court has 
power lust as much the Registrar has the 
power in proceedings under Section 46 to 
impose appropriate limitations, conditions* 
and directions. This will be clear if Sec- 
tion 46 is read with Section 56 (3) and 
Section 109 (6) of the Trade and Mer-j 
chandise Marks Act 1058. 

53. 1. therefore, dispose ol the Appeal 
by maintaining the concurrent registra- 
tion with the following directions:— 

mDears“to“be‘'out”orp™[>ortion to any (1) The Aooellants will not asalen «ie 
ISriJhiD to the opponents or Inconvenl- trade park repstered under No. 93017 
to the public which can .possiblv — ..nra « rometro nr 


M CaL 

permitting the Madras Match Company, 
the respondent in this appeal, concurrent 
registration with the appellant under Sec- 
tion 12 (3) of the Trade and Merchandise 
Marks Act, 1958. A copy of that ord^ 
has been placed before me. admitted by 
all the parties in this appeal and whiA 
I direct should be kept with the records 
of this appeaL 

49. Now in this order of the 
tant Registrar of Trade Maite. Madr^ 
he notices that the Madras Match Com- 
pany claimed registration Section 

>12 (31 of this statute. Section 12 (3) of 
the Trade and Merchandise Marks Act, 
1958 provides as follows; — 

"In case of honest concurrent ^ or 
of other special circumstances wmch m 
the opinion of the Registrar make It pro- 
per so to do he may pemut the registra- 
tion by more than one proprietor oi 
trade marks which are identical or near- 
ly resemble each other, whether any such 
trade mark is already registered or not. 
In respect of the same goods or 
tion of goods subject to such conditions 
and limitations It any as the Registrar 
may think fit to Impose. 

Even the Counsel lor the MadrM ^tch 
Company before the Assistant Registry 
Trade Marks. Is recorded to haveagreed 
to have concurrent registratiort ^e rea- 
sons which impelled the Assistant Regis- 
Irar to that order to orant 
registration under Section 12 (3) to the 
Madras Match Company Is sun^rlsed 
In his own words at the conclusion 
that order In these teims:— 

"I am therefore of the opinion that 
this is a fit case in which the applicants 
should be granted concur^l registration 
under Section 12 (3). The 
have used their mark for oyer 12 
and their total sales exceed Rs, 30 lakl^ 
The opponents, though they regulered 
their mark 22 years ago. have 
started using It In lndia._ The hards^P 
to the applicants of refusing registration 


of 


result from granting It In fact it 
ficult for me to imagine a more suitable 
case for the application of Sec. 12 (3». 

At the time when this order was rnao^ 
this present appeal to this Court had not 
been filed. The present appeal In this 
Court was filed on the 20th Seplem^r. 
1966 against the order of the pep«tv^ 
cistrar of the 22nd June. 1966. This 
course was thought to be the best course 
having regard to the prospect ol this ap- 
nea! being filed and to make an order 
which will not be prejudicial to any of 
the parties. 

50. Now. the subsequent order of the 
Assistant Registrar directing eoneurrent 
user registration to the Madras Match 
Company is not under appeal either by 


and will not apply for registration of any 
other person as registered user of the 
said trade mark. 

(2) That the Appellants shall not per- 
mit any person other than their servants 
or agents and no other employee (sicl to 
use the said trade mark in relation to 
matches manufactured either by the ap- 
pellants or on behalf of and under the 
control of the Appellants. 

(3) That in actual use in relation to 
matches, the Appellants' trade mark shall 
be limited to the particular colours shown 
in the specimen which has been annex- 
ed In the agreed terms and the manner 
therein shown. 

(4) That the Appellants shall not In 
any wav challenge the registration of 
the mark of the Nadar respondents (the 
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Madras Match Co.) In Application No. 
215348 by way of Appeal or otherwise. 
There will be a similar direction upon the 
Nadar respondents not to challenge the 
validity of the Appellants’ re^kered 
trade mark No. 93017. 

54. I am obliged to learned Counsel 
on either side for the very able argu- 
ments advanced on many points raised in 
this appeal and also for the undertaking 
which has been given on behalf of the 
Appellants by their counsel. I direct the 
terms submitted, but not signed, by 
counsel on either side, be filed with the 
records of this appeal and kept as a part 
of the same. 

55. The terms also set out the speci- 
men of the Madras Match Co. 

56. In conclusion, therefore, the ap- 
peal is disposed of by allowing the Ap- 
pellants’ trade mark, registered under 
No. 93017. to remain on the Register 
subject to aforesaid directions and under- 
taldngs. 

57. In view of my decision and hav- 
ing regard to my findings, the Appellants 
will pay to the Nadar Respondents costs 
settled at a sum of Rs. 6000/- only with- 
in a month and in default pay interest 
thereon at 6 per cent per annum. 

58. I shall only add this further direc- 
tion and limitation in the order that_ in 
default of carrying out the undertaking 
as reported in the terms set out above or 
for violating any of the directions of this 
Court set out above, the Appellant Co.s 
trade mark vrill be cancelled forthwith. 
T^at will be one of the conditions of this 
order. 

59. 'The Registrar will be paid his 
costs of the Appellant Co. and I settle the 
Registrar’s cost at 60 G. Ms. to be paid 
fay the Appellants to the Registrar with- 
in two months from date. 

TVN/D.V.C, Judgment accordingly. 


AIR 1969 CALCUTTA 55 (V 56 C 10) 

R. N. DUTT AND K. K. MITRA, JJ. 

Rabindra Nath Dutta, Petitioner V. 
The State, Opposite Party, 

Criminal Revn. No. 661 of 1964, D/- 
11-4-1968. 

(A) Penal Code (1860), S. 494 — Ap- 

plicability — It must be shown that sub- 
sequent marriage was solemnised upon 
due performance of essential ceremonira 
whereupon only marriage becomes valid 
marriage. (Para 8) 

(B) Hindu Marriage Act (1955), S. 17 
— Penal Code (1860), S. 494 — Applica- 
bility — There must be subsequent mar- 
riage during lifetime of spouse from 
stand-point that prior marriage was duly 


. State (Mitra J.) Cal. 55 

solemnised — Essential ingredient to 
prove charge under S. 494 — Presump- 
tion in favour of validity of marriage. 

Under the Hindu Marriage Act, 1955 
monogamy has become the law of the 
land to the persons to whom the Act ap- 
plies. So. marriage for the second time, 
when there is already a subsisting mar- 
riage. has been made null and void and 
at the same tme the man entering into 
a second marriage has been made punish- 
able under S. 17 of the Act. It is. there- 
fore, necessary to see before one can be 
made punishable to determine the fact 
whether there had been a subsequent 
marriage during the lifetime of the 
spouse from the stand-point that the 
prior marriage was duly solemnised. So, 
in a case where the allegation is that a 
man has married twice it has got to be 
decided if the first marriage had been 
duly solemnised and then there had been 
another marriage duly solemnised. Li 
case where either of the two marriages 
is found to be not duly solemnised the 
position is that in the eye of law there is 
only one legal and valid marriage mak- 
ing the charge of bigamy unsustainable. 

(Para 131 

The allegation of a prior marriage by 
a man with a woman giving the ^tus 
of a wife to the woman must therefore be 
seen if the alleged prior marriage had 
been solemnised after due observance of 
the rites and ceremonies. If it be found 
that the alleged prior marriage had not 
• been so' solemnised, the mere fact that 
the man had lived with such a woman 
with whom some ceremonies of marriage 
had been performed will not satisfy the 
essential ingredient to prove the diarge 
under S. 494 I. P. C. that there was a 
wife living as obviously such woman can- 
not claim the status of a legally married 
wife. (Para 14) 

There is, of course, a strong presump- 
tion in favour of the validity of a mar- 
riage if from the time of such marriage 
the parties are recognised by the people 
concerned as man and wife and such 
presumption applies also as to the ques- 
tion whether the formal requisites of a 
valid marriage ceremony were satisfied. 
AIR 1965 SC 1564, Ret (Para 15) 

(C) Hindu Marriage Act (1955), S. 7 — 
Validity of marriage — Determination of 
— Expression 'customary rites and cere- 
monies’ — Meaning — It means sastric 
ceremonies customarily followed in caste 
or community to which party belongs. 

Under S. 7 of the Hindu Marriage AcE, 
1955 the entire question for determining 
the validity of a marriage will depend on 
observance of the customary rites and' 
ceremonies of either party as was pre- 
valent in 1955. In fact the solemnisa- 
tion of a Hindu marriage depends solely 
on observance of the customary rites anq- 
ceremonies with no hard and fast con- 
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nection with these reliRious ceremomes 
as enjoined in the Hindu Sastras, 

(Para 19) 

The Act does not lay down any spe- 
cial or particular kind or form of cere- 
monies to be compulsorily observed in 
all Hindu marriages. In fact, the form 
of marriage, prescribed by the Sastras, 
is subject to modifications by custom or 
iisage. But the expression 'Customary 
Ceremonies’ cannot be taken to mean that 
'Sastric Ceremonies’ have been totally 
Ignored. The expression 'Customary RitM 
and Ceremonies’ naturally mean such 
sastric ceremonies, which the caste or 
community to which the party belongs is 
customarily following. Customary ntes 
and ceremonies to be accepted must be 
shown that such custom as an essence of 
marriage ceremony had been followed d^ 
finitely from emdent times and that the 
members of the Caste, Community or 
Sub-Caste had recognised such ceremo- 
nies as obligatory. Once it Is proved by 
evidence what ceremonies had been fol- 
lowed as customary rites, it is no longer 
left to the will of the Caste. Communis 
or Sub-Caste to alter them as the essence 
of custom is that on account of its defi- 
niteness it had been recognised and ad- 
opted by the caste or community with 
certainty and without any variation. 

(Para 20) 

Section 7 (2) makes It clear, however, 
that when such rites and ceremonies in- 
clude the Saotapadi the marriage beccmes 
complete and binding when the seventh 
step U taken. When It is proved tiwt 
Saptapadi Gaman Is not a part of the 
Customary rite it need not be performed. 
Otherwise, Saptapadi remains as essen- 
tial ceremony in a Hindu marriage. As 
a Hindu marriage is a sacrament, the per- 
formance of a Sanskar, the customary re- 
ligious rite must be observed in order to 
ynaV p a marriage valid. (Para 21) 

(D) Hindu Law — Marriage — Cere- 
monies — Ceremony known as 'Kusban- 
dika’ b 'associated with ‘nuptial boma* 
and performance of Sanskar. (Para 22) 
Cases Referred; Chronological Paras 
(1966) AIR 1966 SC 614 (V 53>= 

1966 Cri U 472, Kanwal Ram v. 
Himachal Pradesh Administration 
(1965) AIR 1965 SC 1564 (V 52)= 

1965 (2) Cri LJ 544, Bhaurao San- 
kar iJokhande v. State of Maha- 
rashtra 

A. K. Dutt, Tarak Nath Banerjee and 
Dilip Kumar Dutt. for Petitioner; Chin- 
t?>^nrgn Roy, Sarojesh Biswas, for Oppo- 
site Party; Amal Ch. Chatterjee, for the 
State. 

K. K. MITRA, J.!— TMs b a rule 
directed against the order passed by the 
Presidency • Magistrate, convicting the 
petitioner under Section 494 Indian Penal 
Code and sentencing him to rigorous Im- 
prisonment for thr^ months. 


R. N. Dutta V. State (Mitra J.) 'A. LB. 

2. The facts of the case are as fol- 
lows: ■ ' ' ’ 

One Sovaraiti Dutta made a complaint 
to the effect that she was married ^th 
the petitioner according to Hindu rites, 
on the 1st of May, 1962 and she ■ lived 
with the petitioner as husband and wife 
for sometime till November, 1962 and 
then the petitioner married for the, se- 
cond timA under the Special Marriage 
Act of 1954 on the 24th of January, 1663. 

3. On. these allegations the petitioner 
was charged under Section 494 Indian 
Penal Code for marrying again when be 
had a wife living, l^e petitioner plead- 
ed not giiilty to the diarge. His defence 
was that he never married Sovaranl, the 
complainant. 

4. The Learned Magistrate found the 
charge tmder Section 494 Indian Penal 
Code proved and convicted the petitioner, 

5. There Is no dispute on the point 
that the petitioner married one Matuka 
Sarkar under Act XLIII of 1654 on 24th 
of January, 1963. Exhibit H is the cer- 
tificate of marriage given by the Mar- 
riage Officer under Section 13 of Act 
XTJTT of 1654. The question is LC Sova- 
rani is the wife of the petitioner. 

6. Section 494 Indi^ Penal Code 
reads as follows: 

"Whoever, having a husband or vdfe 
living, marries in any case in which such 
marriage is void by reason of its taking 
place dtiring the life of such husband or 
wife shall be punishable,...,.." 

Section 17 of the Hindu Marriage Act 
renders a marriage solemnbed alter the 
commencement of the Act void if at the 
date of such marziage the party had a 
wife living and the provisions of Sections 
494 and 465 Indian Penal Code are then 
made applicable. 

7. So the provision of Section -494 
Indian Penal Code is attracted when a 
person marries after the commencement 
of the Hindu Marriage Act when he has 
a wife living, 

8. The law prohibits and makes 
punbhable a husband who marries for 
the second time during the lifetime of 
the first wife. It is a settled principle 
of law that in order to attract the penal 
provision of Section 494 Indian Penal 
Code it must be shown that the subse- 
quent marriage was solemnised upon due 
performance of the essential ceremonies 
upon which only a marriage becomes a 
valid marriage. 


16 


11 


9. Here it b conclusively proved that 
the petitioner had married Manika Sar- 
kar and that marriage had been in ac- 
cordance with law and therefore duly 
eoleninbed to make it a valid marriage. 
The contention of the petitioner b that 
Sovaranl caimot be said to be hb wile as 
there was no marriage between him and 
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Sovarani celebrated ■with proper ceremo- 
nies and in due form. Obviously, if tne 
marriage between the petitioner ^d 
Sovarani had not been solemi^ed with due 
performance of the ceremonies, Sovaram 
even though alive cannot be said to be 
the v^e of the petitioner md in th« 
sense the marriage of the petitioner with 
Manika Sarkar does not become void and 
such marriage does not make the peti- 
tioner punishable under Section 494 In- 
dian Penal Code. j j » 

10. the essential elements needed_ to 
be established to make a person punish- 
able under Sec. 494 Indian Penal Code, 


are as follows: . 

(1) There must be a wife hvmg. 

(2) There must be another marriage by 
reason of its taking place durmg the life 
of the wife. 

IL So whtie Section 17 of the Hindu 
Marriage Act renders a second marriage 
of a male Hindu during the hfetime of 
an existing wife void, the husband manry- 
ing for the second time ^ al^ 
able under Section 494 
In the case reported m AIE 1965 SC 15b^ 
Bhaurao Sankar Lokhande ^ 
Maharashtra, it had been 
essential for the purpose Se^ra 17 
of the Act that' the marriage to whicn 

Section 494 Indian Pen^ 
account of the provisions of me Aci. 
should have been celebrated 
ceremonies and m due form and that 
me^y going through certain cer^oruK 
without the intention that fte 
taken to be married mil not make me 
ceremonies prescribed by lav/ or appmv 
ed by any established custo^. In that 
case the husband was charged '^nder Sec- 
tion 494 Indian Penal <^de as he l^d 
married for the second^toe durmg toe 
lifetime of his wife. The second 

ria^was said to have been’ performed 

&%andharbha- form as has ^een mog^ 
tied by the custom prevaihng ^ongst 

the Maharashtrians. bSa 

the alleged second marriage had not been 
^le^sed after due observance of the 
Sanies and there was no evidence to 
show that there had beeii any modifim- 
tion of the essential marriage ceremomes 
nn the observance of which a mamage 
becomes vaSd by the proof 9^ 
tom in the particular commumty or caste. 

1? The question, however, arises for 
consideration if it is necessary to siirtain 
a charge under Section 494 Indian Penal 
Lde to prove that the wife who is hv- 
in2 is a legally married mfe. In other 
wordi the question is if it is to be shoim 
mat the aUeged first rnamage can be 
teSted as a legally vahd mamage bemg 
^fLinised with due observance of toe 
cerS^es before it can be said that 
to^^a wife living. Naturally, one ac- 
quires the status of a husbmd or wife 
only when it is shown that there was a 


marriage duly solemnised after due per- 
formance of the rites and ceremonies. 

13. Under the Hindu Marriage Act, 
monogamy has become the law of the 
land to the persons to whom the Act ap- 
plies. So, marriage for the second time, 
when there is already a subsisting mar- 
riage has been made null and void and 
at the same time the man entering toto 
a second marriage has been made punish- 
able under the Act. It is, therefore, 
necessary to see before one can be made 
punishable to determine the fact whe- 
toer toere had been a subsequent mar- 
riage during the lifetime of the spouse 
from the stand-point that the prior mar- 
riage was duly solemnised. So, in a case 
where the allegation is that a man has 
married twice it has got to be decided 
if the first marriage had been duly solem- 
nised and then toere had been another 
marriage duly solemnised. In case where 
either of the two marriages is found to 
be not duly solemnised the position is 
that in the eye of law there is only one 
leg^ and valid marriage making the 
charge of bigamy unsustainable. 

14. The allegation of a prior marriage 
by a man with a woman ^ving the sta- 
tus of a wife to the woman must thpe- 
fore be seen if the alleged prior marriage 
had been solemnised after due observance 
of the rites and ceremonies. If it be 
fotmd that the alleged prior marriage had 
not been so solemnised, the mere fact 
toat the petitioner had lived with such 
a woman ■vrith whom some ceremonies of 
marriage had been performed will not 
satis^ the essential ingredient to prove 
the (toarge under Section 494 Indian 
Penal Code that there was a wife living 
as obviously such woman cannot claim 
the status of a legally married wife. 


15. There is, of coiuse, a strong pre- 
sumption in favour of the validity of a 
marriage if from the time of such mar- 
riage toe parties are recognised by the 
people concerned as man and wife and 
such presumption applies also as to the 
question whether the formal requisites 
of a valid marriage ceremony were sa- 
tisfied. In the instant case, evidence had 
been adduced by toe prosecution regard- 
ing the ceremonies as to marriage which 
took place on the 1st of May, 1962. 


16. The prosecution proved a letter 
Ext. 5 which was written by P. W. 11 
siai Chandra Dutta on 21-1-63 to Sova- 
rani Dutta under instruction of the peti- 
tioner and toe contents of the letter 
show toat toe petitioner wanted Soya 
Dutta to come to his place and hve witn 
him as being the legally married wtie. It 
is urged by Mr. Koy, that toe petitioner 
under whose instruction this letterhad 
been written had admitted the mamage 
with Sova and therefore, this letter crea- 
tes an evidence as to the fact of the mar- 
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riaee. In a case reported in AIR 1&68 
SC 614. Kanwal Ram v, Himachal Pra- 
desh Administration U had been held 
that admission in letter is not to be taken 
as an evidence of the fact ol the mar- 
riaEe having taken place. 

17. In this criminal case the prosecu- 
tion must prove their case beyond rea- 
sonable doubt and for that the onus la 
heavy upon the prosecution to prove first 
of all that Sovarani was a legally mar- 
ried wife of the petitioner and secondly 
that during the subsistence of the mar- 
riage tie the petitioner had entered into 
another marriage duly solemnised in ac- 
cordance with law. The presumption of 
Innocence always stands In favour of the 
accused. There cannot be presumption 
In favour of a valid legal marriage as 
between the petitioner and Sovarani Just 
merely on the basis of’evidence that some 
ceremonies of marriage had been per- 
form^. It is only a proof of due per- 
formance of essential ceremonies of a 
marriage that the marriage tie becomes 
legally enforceable. 

18. Section 7 of the Hindu Marriage 
Act provides how a Hindu marriage may 
be solemnised. The section runs as fol- 
lows: 

*'{1) A Hindu Marriage may be solem- 
nise in accordance with the customary 
rites and ceremonies of either party 
thereto. 

(2) Where such rites and ceremonies 
Include the Saptapadi (that Is. the tak- 
ing of seven steps bv the bridegroom and 
the bride jointly before the sacred fire), 
the marriage becomes complete and bind- 
ing when the seventh step Is taken.” 

19. Thus, the entire Question for de- 
termining the validity of a marriage will 
depend on observance of the customary 
rites and ceremonies of either party as 
were prevalent in 1955. In fact, the solem- 
nisation of a Hindu Marriage depends 
solely on observance of the customary 
rites and ceremonies with no hard and 
fast connection with these religious cere- 
monies as enjoined in the Hindu Sastras. 

20. The Hindu Marriage Act does not 
lay down any special or particular kind 
or form of ceremorues to be compulsorily 
observed in all Hindu marriages. In fact, 
the form of marriage, prescribed by the 
Sastras. is subject to modifications by 
custom or usage. But the expression 
'Customary Ceremonies’ cannot be taken 
to mean that 'Sastric Ceremonies’ have 
been totally ignored. The expression 
'Customary Rites and Ceremonies' natu- 
rally means such sastric ceremonies, whi^ 
the caste or community to which the 
party belongs Is customarily following. 
Customary rites and ceremonies to be 
accepted must be shown that such cus- 
tom as an essence of marriage ceremony 
had been followed definitely from asdent 


times and that the members of the Caste, 
Community or Sub-Caste had recognised 
such ceremonies as obligatory. Once It 
Is proved by evidence what ceremordes 
had been followed as customary 
rites, it is no longer left to the will of 
the Caste. Community or Sub-Caste to 
alter them as the essence of custom Is 
that on account of its definiteness it had 
been recognised and adopted by the caste 
or community with certainty and without 
any variation. 

21. Sub-section f2) of Section 7 makes 
It clear, however, that when such rites 
and ceremonies include the Saptapadi the 
marriage becomes complete and binding 
when the seventh step is taken. When 
it is proved that Saptapadi Gaman Is not 
a part of the Customary rite it need not 
be performed. Otherwise. Saptapadi re- 
mains as essential ceremony in a Hindu 
Marriage. As a Hindu Marriage Is a sac- 
rament. the performance of a Sanskar, 
the customary religious rite must be ob- 
served in order to make a marriage valid. 

22. In the Instant case no evidence 
had been adduced to show if there was 
any particular customary ceremony pre- 
vailing in the family of the parties and 
from the side of the orosecutiorr. evidence 
had been given on the point as to what 
religious ceremonies had been observ^ 
at the marriage. P. W. 4. Bejoy Bhatta- 
charjee who acted as the priest at the 
marriage in question stated that the mar< 
riage had been performed according to 
Hindu Rites and the 'Sampradan Cere- 
mony' had been performed by the mothet 
of the bride. The priest stated that on the 
marriage night there was no ’Kushandika*, 
The priest further stated that during 
'Kushandilca' the function of Saptapadi 
Is held. Under the Act the taking cdS 
seven steps by the bride-groom and the 
bride logether before the nuptial-fire Is 
an essential ceremony to make a marriage 
valid. It is clear from the evidence th^ 
after the marriage Sovarani went to 
husband's place at Begumpur on the foil 
lowing day morning. P. W. 13 Sovarani 
stated that 'Kushandika' was perform^; 
on the following day at the house of thn 
accused at Begumpur. Taking the ev^ 
dence of the priest who performed tte 
marriage ceremonies and the evidence of 
Sovarani it appears to me that 'Kushan- 
dika’ had been performed at the follow- 
ing day and at that time the Saptapadi 
ceremony had been performed. ThO 
meaning of the word 'Kushandika' aS 
given in the well-known Bengali Dio* 
tionary of Colloquial words "Chalantika'* 
by Rajsekhar Bose as "Bibahedey Karjya 
Homer Janna Agnisanskar Kriye". Tba 
taking of seven steps by the bride and 
the bride-groom logether before tha 
nuptial fire and the performance of 'nup- 
tial homa' are the two essential ceremo- 
nies of a Hindu marriage. The ceremonr 
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known as 'Kushandika’ is associated with 
•nuptial homa’ and the performance ol a 
Sanskar. The evidence conclusively ^^owra 
that at the time of performance of Kush- 
andika' on the followina moipnR both 
the ceremonv of Saptapadi Gaman as 
well as the performance of homa naa 
been done together and lhat the damage 
became complete and bmdinfi between 
the parties. 

23. The petitioner has. theref^e. been 
rightly convicted u/s. 494 I. P. C. There 
is no extenuating drcunistances ^r wtaA 
the sentence can be reduced. Tjie peti- 
tioner is an educated person engaged m 
the profession of teaching. 
from the evidence that after entermg mto 
a legal valid marriage he had taken a 
Second wife and. that he tried to avoid 
and deny the prior marriage with Sova- 

The rule is. accordingly, dischare- 
ed. The petitioner do surrender to the 
bail bond to serve out the 
rigorous imprisonment passed by tne, 

court. 

25. R. N. DUTT. J.:— I agree. 
NLBR/D.V.C. discharged. 


air 1969 CALCUTTA 59 (V 56 C U) 

A. N RAY AND S. K. MUKHERJE^ JJ. 

Gadadhar Ghose. App^iant v. Janaki 
Nath Ghosh and others. Respondents. 

A. F. O. D. No. 118 of 1967. D/- 8-8- 

1967. „ • J f. 

(A) Partition Act (W93). Ss. 2 and 6 

^ Partition suit — MSr 

„j„r sale Sale has to be by public 

auction - Sale to 

warranted. Order of ? W 

1«)G6 (Cal). Reversed. (1950) ^ 

144 and (1952) 90 Cal LJ 147. Overruled. 
^ In a suit for partition if ^nv sale b 
directed it has to be a sale “p 

cordance with the 

titinn Act and secondly, if a sa^ is 
rected under Section 2 of the Partitiim 
Act it has to be a sale by pubhc auctiom 
A sale confined only to co-sharem is n 
warranted by the P/o^^^sions of the A<^ 
nQ50) 86 Cal LJ 144 and (195^ 90 '-ai 
U 147. Overruled; Order of. Datta. J.. 
IT/ Ti-6-1966 (Cal). Reversed. AIR 1953 
Pi'i RQ'? Rel on (1911) 15 Cal WN 555 
frm Sd (19111 15 at ™ (isM 

ILR 10 Cal 675 and AIR 1930 Cal 610. 

E«Ush C.S. 35, 

(B) Partition Act (1893), S^. 2 - Pov^ 
of Court to direct sale — Conditions es 

conditions which have to be sa^ 
fled before the Court can exercise the 
po wer under S. 2 are: 

AL/GL/A293/68 


(i) 'There has to be a request by a 
shareholder or shareholders interested 
individually or collectively to the extent 
of at least a moiety of the property. 

(ii) The Court must be of opinion that 

by reason of the nature of the property 
or the number of shareholders or some 
special circumstance a division of the 
property cannot reasonably or conveni- 
ently be made and a sale of the property 
and distribution of the proceeds would 
be more beneficial for all the share- 
holders. (Para 24) 

Cases Referred: Chronological Paras 
(1958) AIR 1958 Cal 177 (V 45)= 

100 Cal LJ 123. Probhat Kumar 
V. Ram Mohan Dutt 41 

(1952) AIR 1952 Cal 893 (V 39)= 

57 Cal WN 439. Nritya Gopal Sa- 
manta v. Pran Krishna Dau 9. 12 
13. 14. 27. 30. 32 

(1952) 90 Cal LJ 147. Narendra 
Nath Das v. Jnanendra Nath Das 

9. 27. 32, 40 

(1950) 86 Cal LJ 144, Pannalal Dutt 
V. Hrishikesh Dutt 9. U. 12, 

27. 31. 40 

(1948) 52 Cal WN 739. Rani Bala 
Bose V. Hirendra Chandra Ghose 

9. 13. 32. 40 

(1946) AIR 1946 Mad 299 (V 33)= 

1946-1 Mad LJ 107. Durgamba V. 
Lakshminarasimhaswamy Rice 
Factory 13i 40 

(1930) AIR 1930 Cal 616 (V 17)= 

52 Cal LJ 68. Mohit Krishna v. 
Pranab Chandra 9, 11. 27, 31, 40 

(1929) AIR 1929 All 443 (V 16)= 

1929 All LJ 651. Ram Prasad v. 

Mt. Mukandi 27, 31 

(1926) AIR 1926 Cal 1190 (V 13)= 

44 Cal LJ '47. Atul Chandra Kundu 
V. Bhusan Chandra Kundu 35 

(1911) 15 Cal WN 552=13 Cal LJ 
322. Debendra Nath v. Hari Das 

9, 11, 27, 29. 30, 31 
(1911) 15 Cal WN 555 FN. Basanta 
Kumar Ghosh v. Moti Lai Ghosh 

9. 27, 29 

(1884) ILR 10 Cal 675, Ashanulla 
V. Kali Kinker 27, 28 

(1880) 5 AC 651. Peter Pitt v. T. W. 

Jones 8, 10 

(1875) 10 Ch A 204. WiUiams v. 

Games 8, 10 

(1875) 20 Eq 528. Drinkwater v. 

Ratcliffe „ m 

(1803) 8 Ves 143=32 ER 307, Tur- 
ner v. Morgan 9. 21 


S K Ghosh with B. Gupta, for Appel- 
lant: P. K. Das with J. K. Mitra. for Res- 
pondents. 

RAY. J.: — 'This appeal is froni the 
decree passed by Datta, J.. on 15th June, 
1966. . . 

2. The appeal raises _ a", 
ouestion. The question is whether me 
learned Judge was right in directing 
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of the premises in suit to the parties or 
co-owners only. 

3. The importance is because of cer- 
tain provisions in the Partition Act 1893 
and ^0 of certain decisions of this Court. 

4. The premises forming subject-mat- 
ter of the Suit. 24, Guruprosad Chow- 
dhxny Lane, C^cutta are owned by se- 
veral sharers. The real importance of 
this matter is whether the Court in di- 
rectins a sale imder Section 2 of the Par- 
tition Act 1893 is entitled to order a sale 
among co-sharers only and not direct a 
public sale. The pro^dsions contained in 
the Partition Act and which are material 
for the pxuTXJses of the present appeal 
are to be found in Sections 2 and 6 of 
the Partition Act, In Section 2 It is 
enacted as follows: 

•'Whenever in any eult for partition In 
whidi, if instituted prior to the com- 
mencement of this Act, a decree for par- 
tition Tni ^h t have been made. It appears 
to the Coxirt that, by reason of the na- 
ture of the property to which the suit 
relates, or of the number of the share- 
holders therein, or of any other special 
circumstance, a diviaon of the property 
cannot reasonably or convexiiently be 
made, and that a sale of the property and 
distribution of the proceeds would be 
more benefidal for all the shareholders, 
the Court may, If it thinks fit, on the re- 
quest of any of such shareholders inter- 
ested individually or collectively to the 
extent of one moiety or upwards, direct a 
sde of the property and a distribution 
of the proceeds,” 

Section 6 is as follows; 

"( 1 ) Every sale under Section 2 shall 
be subject to a reserved bidding, and the 
amoxmt of such bidding shali be fixed by 
the Court in such manner as It may think 
fit and may be varied from time to time. 

(2) On any such sale «iny of the share- 
holders shall be at liberty to bid at the 
sale on such terms as to non-payment of 
deposit or as to setting oS or accounting 
for the purchase money or any part 
thereof instead of paying the same as to 
the Coxirt may seem reasonable. 

(3) If two or more persons, of whom 
one is a shareholder In the property, res- 
pectively advance the same sxim at any 

at such sale, such bidding shaU 
be deem^ to be the bidding of the share- 
holder”. 

5. Section 3 (sub-section 1) of the 
Partition Act contains provisions that if in 
any case in which the Coxurt is requested 
xmder Section 2 to direct a sale any other 
shareholder applies for leave to bxiy at a 
v^xiation the share or shares of the 
party or parties asking for a sale, the 
Coxirt shall order a valxiation of the share 
or shares in such manner as it may thinlr 
fit and offer to sdl the same to sudi 
shareholder at the price so ascertained. 


If two or more shareholders severally ap- 
ply for leave to buy as provided in sub- 
se^on (1), the Coxirt shall order a sale 
of the shi'e or shares to the shareholder 
who offers to pay the highest price above 
the valuation made by the Court. If no 
fiuch shareholder is ^Ung to buy such 
share or shares at the price so ascertain- 
ed, the applicant or applicants shall be 
liable to pay all costs of or incidental to 
the application or applications. These 
are the proxdsions of Section 3 of the 
Partition Act. 

6. There are certain proxdsions of the 
piglish Partition Act of 1868 which may 
be kept in view in order to appreciate 
certain differences between the 
Partition Act and our Partition Act To 
Illustrate, Section 3 of the English Parti- 
tion Act contains a provision to the effect 
that U it appears to the Court that by 
reason of the nature of the property to 
which the suit relates, or of the number 
of the parties interested or presumptively 
interested therein, or of the absence or 
disability of some of those parties, or of 
any other cireiunstance a sale of the pro- 
perty and a distribution of the proceeds 
would be more beneficial for the parties 
Interested than a division of the property 
between or among them, the Coxrt may, 
if it thinks fit, on the request of any of 
the parties interested and notwithstand- 
ing the dissent or disability of any others 
of them, direct a sale of the property ao« 
cordlngly and may give all necessary or 
proper consequential directions. Accord- 
ing to the English Act any one of the 
(^sharers may move the Court and if 
the Coijrt, in the exerdse of its discre- 
tion. thinks that a sale is more advan- 
tageous than a partition, it may caxise a 
sale to take place. There is no such pro- 
vision In the, Indian Act, 

7. The reason why some reference has 
Irera made to the provisions of the Eng- 
lish Partition Act is becaxise of certain 
wo^ and phrases which are common to 
both the Acts and which will be referr^ 
to hereinafter. 

8. Before the Introduction of the Par- 
tition Act in India there was no power 
to direct sale under the Indian Law That 
is why the Partition Act was enacted. 
There are also provisions to enjoin safe- 
guards In regard to preservation of pro- 
perty as also preservation of certain 
sharers’ interest in the property. 

9. The learned Judge In the present 
case did not deliver any judgment but di- 
rected sale among co-sharers and the 
decree Is sought to be upheld by toe res- 
pondents by placing reliance on the 
Bench decisions in Debendra Nath v. 
Hari Das. (1911) 15 Cal WN 552. and JIo- 
hit Krishna v, Pranab Chandra. 52 Cal 
U 68=(AIR 1930 Cal 616) and the deri- 
sion of S. B. Sinha, J., In.Pannalal Dutt 
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V. Hrishikesh Dutt, (1950) 86 Cal LJ 144 
and the decision of Bachawat, J.. in Na- 
rendranath Das v. Jnanendra Nath Das, 
(1952) 90 Cal LJ 147. Counsel for the 
appallant, on the other hand, contended 
that the decree in the present case can- 
not be sustained and reliance was placed 
on the decision of Chakravartl^ J., in 
Rani Bala Bose v. Hirendra Chandra 
Ghose, (1948) 52 Cal WN 739 ^d the 
Bench decision in Nritya 
V. Bran Krishna Dau, 57 C^ 

(AIR 1952 Cal 893). In Debendra Nath 
Bhattacharjee’s case reported on (lyllJ 
15 Cal WN 552 it was an appeal on a suit 
which was described in the report ^ one 
for partition of joint property, but the 
true object of the suit was also said to 
enable the plaintiff-respond^t to compel 
the appeUant to transfer his share to 
them at a valuation- There was a pre- 
vious suit for partition of the 
perties. All properties were ^ded ex- 
cept a property which formed the subject 
matter of the decision m that appeal- 
That property covered land and ouiio- 
ings. The plaintiffs in that smt asked 
for a decree for possession of the 
property and a valuation of the share of 
tile defendant and possession of the sh^e 
of the defendant upon papient of com- 
pensation to the defendant proportonate 
+n his share It was held that the pro- 
SdS?e alSted by tha Court balow m 
giving the plaintiffs a decree and dire^- 
ina to pay the defendant one-third of the 
fine oT the properiy .could not g su^_ 
ported either on principle or on ^ 
tiiorities The Bench decision further 
referred to '^^eU-known English de^ion 
in Turner v. Morgan, (1803) 8 Ves 
and expressed the opinion that -v^ere the 
nature of the property was such that a 
diSn could not reasonably or conv^ 
niently be made 

have any right to claim that the defm- 
dant should be coiwelled 
share to the plaintiff at a 
ference was made to an earher Bm^ 
dedsion in Basanta Kumar Ghosh v. Moti 
Lai Ghose which ^s^o reported m tire 
■fnni-Tiote at page 555 of (19li) lo 
WN 555 FN where it was laid dovm that 
when it was inconveraent to divide a 
property that property must be left m 
tof Session of the person ^ occupa- 
tion md the other person ^l^o could not 
conveniently get '^case 

(iS’ll^ Ckl W^^555 FN was distin- 

^a>s ciS (1911) 15 Cal ^ 552 it was 
said that it would be arbitra^ ^hts^f 
justifiable interference ^thl 

the owner of the property rf o^of ^ 
parties were compelled to t^iCT ^ 

share to another co^owner. ^e Ben^ 

decision in Debendra’s case. {1911) 15 C,ai 


WN- 552 expressed the opinion that both 
the parties agreed that the nature of the 
property was such that a division among 
•fte shareholders could not be reasonably 
or conveniently made. There is an ob- 
servation that the proper course to follow 
is to direct a sale of the property among 
the co-sharers. This observation is not 
supported by any authority nor are any 
reasons assigned for that -view. On the 
contrary, it is stated in the Bench deci- 
sion that the defendant cannot be com- 
pelled to transfer his share at a valuation 
to the plaintiff and the decisions in Wil- 
liams V. Games, (1875) 10 Ch A 204 and 
Pitt V. Jones, (1880) 5 AC 651 are refer- 
red to. 

10. In (1875) 10 Ch A 204 the plain- 
•(iffs who were owners of one seventh of 
an estate filed a bill praying for parti- 
tion or sale. The o-wners of five sevenths 
opposed sale. Under the English Parti- 
tion Act any sharer might ask for sale. 
Owners of a moiety might also ask for 
sale. Under the English Act unless the 
parties interested in the property or 
some of them undertake to purchase the 
property the Court may direct a sale and 
if imdertaking is given the Court may 
order a valuation. It was held that there 
was nothing in the Act to compel a man 
to sell his share. It was held that under 
Section 5 of the English Act nothing was 
to be done except at the request of toe 
person who wanted a sale. A partition 
decree was ordered. In (1880) 5 AC 651 
o-wners of three sixteenths of a property 
sought to have sale while owners of 
thirteen sixteenths objected to a sale. 
Under the English Partition Act any 
party could ask for a sale under Section 3 
of toe English Act. Section 4 of toe 
English Act provided that one half or 
more of the owners could ask for sale. 
Section 5 of the English Act enacted toaf 
if any opposing party undertook to buy 
at a valuation toe interest of toe pa^ 
proposing the sale the Court woum oi- 
rect such valuation. Malins V. C. or- 
dered valuation under Section 5 of -the 
English Act. The Court of Appeal d^ 
cided that the case fell xmder Section 3 
of the Act and directed a sale, 

House of Lords held that a party asking 
for sale was not compellable to part with 
his share on a valuation. Lord Blackburn 
in (1880) 5 AC 651 made the distinction 
between a sale by valuation and an open 
sale and said that a party asking for sale 
could accept a valuation but could not 
be compeUed to do so. Lord Watson m 
toe same case said that a party asking 
for sale could retract from accepting , a 
valuation unless it became a 3 udi^ 
contract. These decisions are not ^uto^ 
rities for holding a sale confined only to 
co-sharers. 

IL The decirion in Pannalal Du^ 
case. (1950) 86 Cal IJ 144 was reUed on by 
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counsel for the respondent. At page 147 
of the report S. B. Sinha. J.. said that 
It is well known that before the pasdng 
of the Partition Act the Court had no 
alternative but to make a decree for par- 
tition even though such a decree was 
ruinous to the party. It is also said there 
that the Partition Act directed a sale of 
the property when it appeared to Court 
that it could not be reasonably or con- 
veniently partitioned. Section 2 of the 
Partition Act provides that an order for 
sale can only be made on the request of 
shareholders interested in a moiety of 
the property to be partitioned. In Pan- 
nalal Dutt’s case the learned Judge said 
that the procedure laid down by the Par- 
tition Act could not be taken advantage 
of in that case and there was no iuiis- 
diction to direct a sale of the property 
and distribution of the proceeds in the 
absence of a request from shareholders 
Interested individually or collectively to 
the extent of one moiety in the said pro- 
perty. Reference was made to the deci- 
rions in (1911) 15 Cal WN 552 and 52 Cal 
U 68=(AIR 1930 Cal 6161 which follow- 
ed Debendra’s case. (19111 15 Cal WN 
S52 and it was said that the authorities 
indicate that apart from and indepen- 
dently of the provision of the Partition 
Act there was no jurisdiction to order a 
sale of the properties between the par- 
ties. It is manifest that if there was no 
Jurisdiction before the Partition Act to 
direct a sale of the properties there could 
not be the inherent jurisdiction of the 
^url to direct a sale. 

12. The decisions which were relied 
on by Counsel for the respondent in sup- 
port of the contention were discussed In 
the Bench decision in 57 Cal WN 439— 
(AIR 1952 Cal 893). The decision in De- 
tendra Nath Bhattacharjee and the deci- 
sions in (1950) 86 Cal LJ 144 as also other 
cases which were cited at the Bar were 
reviewed in the Bench decision of 57 Cal 
WN 439=(AIR 1952 Cal 893). Das. J., 
said. "The result of the above discusaon 
In my opinion is that there is no current 
of authority which would establish that 
In a suit for partition the Court possesses 
a power to direct a sale apart from 
the Partition Act. In my opinion, in the 
absence of clear authority which binds 
us. it is open to us to come to a conclu- 
sion based on the terms of the Act look- 
ed at from the historical perspective. In 
my opinion the effect of the Partition Act 
cannot be whittled down by draw- 
ing upon some undefined and uncertain 
inherent powers in Court to direct a sale 
in lieu of partition where the Invitation 
of the parties to the Court is merely to 
make a partition between the co-sharers 
inter se. The power of the Court to ffl- 
rect a sale in a suit for partition must 
be held to be limited to the cases provid- 
ed for In the Partition Act”. 


13. The question which was raised as 
to whether there can be any sale apart 
from the Partition Act Is answered In 
the negative by the Bench decision in 57 
Cal WN 439=(AIR 1952 Cal 893). The 
other question is whether in directing 
sale the Court can confine it only to co- 
sharers. Reference to Section 6 of the 
Partition Act will indicate as to what 
the character and nature of sale Is as 
contemplated by Section 2 of the Parti- 
tion Act. In the case of (1948) 52 Cal 
WN 739 the quesion was whether a sale 
which was directed in that case was a 
sale under the Partition Act or not One 
of the contentions was that the sale was 
not a sale under the Partition Act be- 
cause it was a sale by private treaty and 
not a sale by public auction as requir- 
ed by Section 6, Dealing with that con- 
tention Chakravartti. J., said, "The other 
ground is seemingly a more substantial 
one, for Section 6 of the Act uses the 
words "bid” and "bidding” and does In- 
dicate that where the sale Is not to co- 
sharers under Section 3. It must be a sale 
by public auction." Counsel for the res- 
pondent submitted that this was not the 
view expressed, but was merely taking 
notice of arguments. I am unable to 
read the decision in that manner. Fur- 
ther the provisions contained in Section 
6 of the Partition Act and. In particular 
the provisions that when there would be 
a bidding and of the two bidders one 
would be a shareholder certain relief 
would apply in regard to payment of 
price by such a shareholder bidder indi- 
cate that the sale that is contemplate 
in Section 2 of the Partition Act is a pub- 
lic sale open to shareholders and out- 
siders. See Durgamba v. Lakshminara- 
simhaswamy Rice Factory, AIR 1948 
Uad 299. 

14, The authorities reviewed In the 
Bench decision of Nritya Gopal Samanta. 
57 Cal WN 439=(AIR 1952 Cal 893) indi- 
rate. as has been laid down in that ded- 
don. that a sale can be only under the 
Partition Act. If a sale Is only under the 
Partition Act and If provisions contain- 
ed in Section 2 are attracted, any co- 
eharer willing to bid will have opportu- 
ruties provided by Section 3 of the Parti- 
tion Act. The reason why a public sale 
Is contemplated in Section 2 Is furnished 
by the language of the section. The words 
enjoined in Section 2 of the Partition Act 
arc. first that where the Court by reason 
of the nature of the property or of the 
number of shareholders or of any other 
apedal circumstance finds that a division 
of the property cannot reasonably or 
conveniently be made and secondly that 
a sale of the property and distribution 
would be more beneficial for all the 
shareholders the Court has the discre- 
tion to order a sale, ^e words 'more 
beneficial for ell the share-holders’ are ta 
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be kept in the forefront. It will appear 
in Halsbury’s Laws of England, 1st Edi- 
tion, Volume 21. paragraph 1579. page 844 
that in determining whether a sale is 
more beneficial than a partition, the Court 
considers only the pecuniary results dis- 
regarding matters of sentiment and has 
regard to the interest of all parties in- 
terested as a whole. The reason why re- 
ference has been made to the first Edi- 
tion of Halsbury’s Law of England is be- 
cause the Partition Act in England has 
gone out of statutory field and is now re- 
placed by other statutes. The present 
provisions of the Law of Proper^ Act 
which are a substitution of some of 
the provisions of the English Par- 
tition Act have been dealt with in Hals- 
bury’s Laws of England, Third Edition, 
Volume 32 and it will appear from para- 
graph 543 pages 344 and 345 that the 
words beneficial for all the shareholders 
are to be judged in terms of pecumary 
gain to all the parties interested as a 
whole. 

15. The result, in my opinion, is that 
if any sale is directed it has to be a sale 
first, in accordance with the provisions 
of the Partition Act and secondly, if a 
sale is directed under Section 2 of the 
Partition Act it has to be a sale by pub- 
lic auction. A sale confined only to c^ 
sharers is not warranted by the provi- 
sions of the Partition Act 

16. For all these reasons I am of opi- 
nion that the decree cannot be sustained 
in the form of directing sale only among 
co-sharers. I agree with my Lord as to 
the form of the Order. 

17. S. K. MUimERJEA, J:— The 
question which has to be decided in this 
appeal is whether in a partition suit the 
Court has power, except by consent to 
direct sale of the property among the co- 
sharers only. It is not in dispute that 
the parties, as also the Court have found 
that it will be inconvenient to divide the 
property. The parties have, therefore, 
asked the Court to order a sale. On June 
15, 1966 Mr. Justice S. K. Datta passed 
a preliminary decree by which the pro- 
perty was directed to be sold by private 
trea^ to the best purchaser or purcha- 
sers confining the sale to the members 
of the families of the parties. The de- 
fendant No. 1 has come in appeal 

18. The appellant contends that the 
learned Judge had no power or jurisdic- 
tion to direct a sale among the co-sharers 
and the order ought to have been for a 
public sale. Some of the respondents 
claim that the order was made under Sec- 
tion 2 of the Partition Act 1893 or in 
the alternative, under the inherent power 
of Court to direct such a sale. 

19. In order to dispose of the appel- 
lant’s objections, it will be necessary to 
go to the source of the Court’s power to 


order a sale in a partition suit and as- 
certain the limits of the power. It is 
common knowledge that ]^glish princi- 
ples of law and equity have largely gov- 
erned partition in this country and the 
Partition Act 1893 was inspired by the 
English Partition Act of 1868. Therefore, 
it will not be out of place to indicate 
briefly the legal position in England with 
regard to the power of Court to direct 
sale in a partition suit. 

20. Before the Partition Act 1863, 
Courts of Common Law could only <K- 
rect a mere partition or allotment of 
lands and other real properties between 
the parties, according to their respective 
shares having regard to the value of the 
properties. The Courts of Equity could, 
however, with a view to a more conve- 
nient and just partition, order payment 
of compensation to one of the parties for 
owelty or equality of partition, so as to 
prevent any injustice or avoidable in- 
equality. fStory on Equity Jurispru- 
dence, 3rd Edn. Art. 654). 

21. In England, before the Partition 
Act of 1868 came into force, the Court 
had no power at common law to direct 
a sale in lieu of partition even in cases 
where partition in specie was highly in- 
convenient and largely affected the value 
of the property. A classic example is 
provided by the case of (1803) 8 Ves 143, 
11 Ves 157 where a decree was passed for 
partition of a house among three per- 
sons. The Commissioner allotted to &e 
plaintiff the entire stock of chimneys, all 
the fire places, the only staircase in the 
house and all the conveniences in the 
yard. On appeal. Lord Eldon, the Lord 
Chancellor, in overruling the objections, 
said that "he did not know how to make 
a better partition for the parties; that ha 
granted the commission with great reluct- 
Mce; but was bound by authority; and 
it must be a strong case to induce tiie 
Court to interpose; as the parties oughf 
to agree to buy and selL" 

22. By the Partition Act 1868, juris- 
diction was conferred on the Court to 
order a sale, if any party, however, small 
his interest might be, made a request foi: 
a sale and it appeared to the Court that 
it would be more beneficial for the par- 
ties to direct a sale by reason of the 
number of parties interested or of the 
nature of the property or by reason of 
absence or disability of some of the par- 
ties or any other circumstances. More- 
over, the party or parties individually or 
collectively interested to the extent of a 
moiety or upwards in the property could 
force a sale by a request to the Court to 
direct a sale instead of a diviaon_ of the 
property and a sale and distribution of 
tile proceeds was to be ordered unless 
the Court saw good reason to the 
trary. By an Amendment made in 187^ 
it was provided that an action for parti- 
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tion was to include action for sale and 
distribution of proceeds. The Partition 
Acts of 1868 and 1876 have been repealed 
and partition in default of agreement is 
now governed by the Law of Property 
Act. 1925. 

23. In India, the legal portion appears 
to have been the same as in England. 
The Coimt had no power whatsoever to 
direct sale of a property In a partition 
suit except by consent of parties. The 
Partition Act of 1893 for the first toe 
made it possible for the Court to direct 
a sale in certain drcumstances, but the 
power conferred on the Court was a 
limited power. The Statement of Objects 
and Reasons, recited: 

"As the law now stands the Court roust 
give a share to each of the parties and 
cannot direct a sale and division of pro* 
ceeds in any case whatever. Instances* 
however, occadonally occur where there 
are insuperable practical difQculties in 
the way of making an equal division, and 
In such cases the Court is either power- 
less to ^ve effect to its decree, or b 
driven to all kinds of shifts and expedi- 
ents in order to do so. Such difficulties are 
by no means of rare occurrence, although 
In many cases where the parties are pro- 
perly adwed they generally agree to 
mutual arrangement and thtis relieve the 
Court from embarrassment” 

'Tt l5 proposed in the present Bm to 
supply tids delect in the law by giving 
the Court, under proper safeguards, a 
discretionary authority to direct a sale 
where a pju^tion cannot reasonably be 
made and the sale would. In the opinion 
of the Court be more beneficial for the 
parties. But having regard to the strong 
attachment of the people in this country 
to their landed possessions, it is propos- 
ed to make the consent of parties inter- 
ested at least to the extent of a moiety in 
the property a condition precedent to the 
exercise by the Court of this new power.” 

24. It was therefore clearly recognis- 
ed that the . Court did not have any 
power to direct a sale except by consent 
of parties. Section 2 of the Partition 
Act for the first time conferred power on 
the Court to direct a sale. The condi- 
tions which have to be satisfied before 
the Court can exercise the power are: 

(i) There has to be a request by a 
shareholder or shareholders interested 
individually or collectively to the extent 
of at least a moiety of the property. 

(ii) The Court must be of opiiuon that 
by reason of the nature of the property 
or the nvonber of shareholders or some 
special circumstance, a dividon of the 
property cannot ' reasonably or conveni- 
ently be made and a sale of the property 
and distribution of the proceeds would 
be more beneficial ' lor all the share- 
holders. 


25. It will be' noticed that under the 
Partition Act 1893, the scope for sale is 
f^ more restricted than under the Eng- 
lish Partition Act of 1868. 

26. If the Court did not have any In- 
herent power or jurisdiction to direct 
sale in a partition suit, it is diifictdt to 
see how the Court can have inherent ju- 
risdiction to do so independently of the 
Partition Act after the Partition Act came 
into force. It is clear that If the Court 
has no power apart from the Partition 
Act to direct a sale, it can have no such 
power to direct a sale among the parties 
only. 

27. In (1950) 86 Cal LJ 144, S. B. 
Sinha, J., relying on certain orders for 
sale among co-sharers made in some 
cases for which no reasons were given 
by the learned Judges who decided tiiose 
cases, expressly held that the Court has 
Jurisdiction apart from and independent- 
ly of the provisions of the Parttion Act 
to order a sale of the property among 
the parties and directed such a sale. In 
(1952) 90 Cal LJ 147. Bachawat. J.. 
agreed with S. B, Sinha, J. In 57 Cal WN 
439=(AIR 1952 Cal 893) a Division Bench 
of this Court consisting of G. N, Das and 
Guha Roy. JJ., on a review of the law 
of partition and an elaborate analysis of 
decided cases, held that the Court has no 
Inherent power of sale even In cases 
where the Court finds that the property 
cannot be conveniently partitioned or 
tioat the partition will affect the intrinsic 
value of the property. So far as this 
Court is concerned, the matter might be 
said to have been concluded by the Divi- 
rion Bench judgment and it would not 
have been necessary for us to pronounce 
on this question afresh were it not for 
the submission made by counsel for the 
respondents that two earlier Division 
Bench judgments, one presided over by 
Rampini, J. and the other by Sir Ashu- 
tosh Mookerjee, J., had held to the con- 
trary. Apart from these Division Bench 
judgments in (1911) 15 Cal WN 555 FN 
and (1911) 15 Cal 55^ counsel relied 
on AshanuUa v. Kali Kinker. (1884) ILR 
10 Cal 675, Ram Prasad v. Mt, MukandL 
AIR 1929 All 443, 52 Cal LJ 68=(AIR 
1930 Cal 616). (1950) 86 Cal LJ 144 and 
(1952) DO Cal LJ 147, 


28. In (1884) ILR 10 Cal 675 this 
Court reversing a decree of the Lower 
Appellate Court by which compensation 
was ordered to be paid to the defendant, 
directed a division of the proper^. There 
Is however, an observation of Field. J., 
that "where the effect of a partition 
would be to destroy the Intiinric value 
of the whole property or of the shares, 
the Court will pay to the plaintiff com- 
pensation for his share.” The case does 
not relate to sale at all and the observa- 
tion, which is an obiter, was made not 
with reference to sale but with refer- 
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ence to payment of compensation in lieu 
of division. 

29. In (1911) 15 Cal WN 555 FN, Ram- 
pini and Sharafuddin, JJ., affirmed a 
decision by winch the defendant was al- 
lowed to buy up the share of the plain- 
tiS at a proper valuation. The defendant 

f was in possession of the property. It ap- 

^ pears from the Report that what was 
reaUy intended to be done, was to pay 
fair compensation to the plaintifi for his 
share. This is made dear in the obser- 
vation of Rampini, J., that "it is a well- 
known prindple of equity, which must be 
adopted in all partition cases that when it 
is inconvenient to divide a property, that 
property must be left in the possession 
of the person in occupation, and the 
other person who cannot conveniently 
get possession must be compensated.” 
Therefore, it appears that the learned 
Judges were not directing a sale in exer- 
dse of any inherent jurisdiction but were 
directing payment of compensation by 
appljmg, what they considered to be 
prindples of equity. This case is not, in 
my opinion, an authority for saying that 
apart from the Partition Act, the Court 
has any power to direct a sale. In (1911) 
15 Cal WN 552 where this dedsion came 
up for consideration, Mookerjee, J., ex- 
pressed the view that in the absence of 
a statutory provision, a party cannot be 
compelled to transfer his share to the 
other co-owners at a valuation to be fix- 
ed by the Court and the claim of a co- 
sharer to a preferential right to acquire 
the entire property at a valuation be- 
cause he was in possession of the pro- 
per^ at the commencement of the suit 
is indefensible. Mookerjee, J., sought to 
explain the dedsion in (1911) 15 Cal WN 
555 FN on the ground that the property 
was a family dwelling house in which 
the plaintiff,’ a stranger had acquired an 
interest and consequently under Section 4 
of the Partition Act, he could not claim 
a share in the property much less could 
he claim to acquire the property at a 
valuation In these circumstances, and 
espedally having regard to the fact that 
the question whether the Court has any 
inherent jurisdiction to direct a sale in a 
partition suit did not arise for determi- 
nation, and the learned Judges did not 
pronoimce on the question, I am of opi- 
nion that the case is of no assistance to 
the respondents. 

30. In (1911) 15 Cal WN 552, the par- 
ties agreed that the property was in- 
capable of partition. The plaintiffs who 
had a two-thirds interest in the property 
submitted that the property might be 
valued by the Court and the entire pro- 
perty allotted to them on payment of 
compensation to the defendant. The de- 
fendant also offered to t^e the property 
at a valuation. The Trial Court, by a 
decree, allotted the entire property to the 
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plaintiffs, on the ground that they were 
in possession and directed the plaintiffs 
to pay compensation. The learned Dist- 
rict Judge affirmed the decree On ap- 
peal, the Court rejected the contention 
of the plaintiffs that they had a preferen- 
tial right by reason of their having been 
in possession, set aside, the decree and 
directed a sale of the property among 
the co-sharers. Mookerjee, J„ made it 
clear that as the plaintiffs who had an 
intCTest in the property of more tha n 
moiety, had not requested for sale, the 
Partition Act had no application. The 
order for sale among the co-sharers was 
therefore not made and could not have 
been made under the Partition Act. The 
question therefore arises, under what 
power and jurisdiction was the order 
made? The judgment is silent on the 
point. No reasons have been given for 
the order. The question of inherent ju- 
risdiction was neither raised nor decided. 
In Atul Chandra Kundu v. Bhusan Chan- 
dra Kundu, 44 Cal LJ 47= (AIR 1926 Cal 
1190) a Division Bench of this Court 
consisting of Cumming and Page, JJ., ex- 
pressed the view that aU that (1911) 15 
Cal WN 552 decided was that the defen- 
dant could not be compelled to transfer 
his share to the plaintiffs at a valuation 
merely because the latter happened to 
have possession of the properly. In 57 
Cal WN 439= (AIR 1952 Cal 89’3) it was 
held that the decision was not intended 
to lay down a general principle of law 
that the Court possesses in a suit for 
partition, a power of sale apart from the 
Partition Act. 

31. In AIR 1929 AU 443 and 52 Cal 
LJ 68= (AIR 1930 Cal 616) although no 
requests were made for sale under Sec- 
tion 2 of the Partition Act, the Court or- 
dered sale of the property among the co- 
sharers. No reasons were given in those 
judgments for the orders. In (1950) 86 Cal 
LJ 144 to which reference has already 
been made, S. B. Sinha, J., relied on 
(1911) 15 Cal WN 552, AIR 1929 AU 443 
and 52 Cal LJ 68= (AIR 1930 Cal 616) and 
held that apart from the Partition Act 
tiie Court has power to direct sale among 
the co-sharers in exercise of its inherent 
jurisdiction. 

32. These cases, as has been seen, do 
not lay down expressly or impliedly the 
proposition of law which S. B. Sinha, J., 
thought they did, and we respectfuUy 
agree with the views expressed in 57 Cal 
WN 439=(AIR 1952 Cal 893) that "there 
is no current of authority which would 
establish that in a suit for partition the 
Comt possesses a power to direct a sale 
apart from the Partition Act. The effect 
of the Partition Act cannot be whittled 
down by drawing upon some ^defined 
and uncertain inherent powers in courts 
to direct a sale in lieu of partition where 
the invitation of the parties to the Court 
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is niarelv to make a partition between 
the co-sharers inter se. The power of 
the Court to direct a sale in a suit for 
partition must be held to be limited to 
the cases provided for by the Partition 
Act.” It only remains for me to add 
that soon after S B. Sinha, J., had deli- 
vered his judement. Chakravartti, J., in 
(1948) 52 Cal WN 739 described an order 
lor sale by private treaty or public auc- 
tion made in a partition suit as a wronff 
direction or too wide a direction and held 
that an order for sale can be made in a 
nartition suit only under the Partition 
Act or by consent and if consent is 
cluded. the only other source of authority 
which remains is the Act. It is not a 
little unfortunate that this case was not 
cited before Bachawat J.. in (1952) 90 
Cal LJ 147 or before the Division Bench 
In 57 Cal WN 439=(AIR 1952 Cal 893). 

33. The next question which arises for 
deusion is whether the decree under ap- 
peal could have been made under the 
Partition Act The requirements of Sec- 
tion 2. it Is conceded, have been satisfied. 
Co-sharers interested In more than a 
moiety have requested for sale. The par- 
ties other than the plaintiffs however did 
not aoree to a sale among the co-sharers 
alone. In these drcumstances, can such 
an order be made under Section 2? The 
section speaks only of "sale” not of the 
mode of sale. The intention o! the legiv 
lature, however, has not been left In 
doubt by Section 6 which provides: 

(1) Every sale under Section 2 shall 
be subject to a reserve bidding, and the 
amount of such bidding shall be fixed by 
the Court In such manner as ft may 
think fit and may be varied from lime 
to time. 

(2) On such sale any of the sharehol- 
ders shall be at liberty to bid at the sale 
on such terms as to non-payment of the 
deposit or as to setting off or accounting 
for the purchase money or any part 
thereof instead of paying the same as to 
the Court may seem reasonable, 

(3) If two or more persons, of whom 
one* is a shareholder In the property res- 
pectively advanced the same sum at any 
bidding at such sale, such bidding shall 
be deemed to be the bidding of the share- 
holder- 

34. It is clear from Section 6 that 
Section 2 does not contemplate sale by 
private treaty, because if it did. Section 
8 should not have provided for reserve 
bidding in every sale under Section 2. 
The property therefore has to be sold by 
bidding and by no other mode. Can the 
Court in its discretion restrict the Wd- 
ding to the co-sharers alone? Section 6 
• (2) confers liberty on the shareholders to 
bid at every sale. The liberty is ^ven 
by the statute and not left to the Court’s 
discretion. Only some of the terms 
which enure to the benefit of the co- 


sharers and to which the co-sharers may 
take recourse at the time of sale, have 
been left to the Court’s discretion. In 
every sale under Section 2. the share- 
holders can therefore bid. as of right 
Sub-section (3) of Section 6 again, neces- 
sarily implies that the sale contemplat- 
ed in Section 2 is a sale from which per- 
sons other than co-sharers cannot be ex- 
cluded. 

35. It was contended before us thal 
as the word ’sale’ has been used In Sec- 
tion 2 without any qualification, there Is 
no restriction on the power of Court to 
direct a sale confined to the co-sharers 
only. It was said that sub-sections (2) and 
(3) of Section 6 merely provide for cases 
where a public sale is ordered. If the 
Court directs a sale confined to co-sharers 
alone. Section 6 or at least sub-sections 
(2) and (3) of Section 6 will have no ap- 
plication. 

3S. The argument Is not sound. Sec- 
tion 6 (1) opens with the words "every 
sale under Section 2 shall be subject to 
a reserve bidding.” Therefore sub-sec- 
tion fl) Is attracted to every sale. Sub- 
section (2) says that "on anv such sale, 
any of the shareholders shall be at li- 
berty to bid at the sale". In the context 
of sub-section (2) "any such sale" means 
anv sale to which sub-section (l> Is at- 
tracted. Sub-section (1) is attracted to 
every sale under Section 2. Sub-sec- 
tion (2) is therefore necessarily attracted 
to every sale under Section 2. 

37, In my opinion, there Is another 
reason why the sale contemplated by Sec- 
tion 2 should be held to be a public sale. 
Under Section 2 the Court may exercise 
the power to direct a sale only if the 
Court Is ol opinion that a sale vriU be 
more beneficial than a division of the 
property to all the co-sharers. In the 
scheme of the section, the relevant con- 
sideration for sale is not the benefit of 
some co-sharers or even the greatest good 
of the greatest number, but the benefit 
of all the co-sharers. It Is true that the 
words "more beneficial” have been us^ 
with reference to comparative advantages 
and disadvantages of division and sale 
and not with reference to sale by one 
mode and sale by another. Nevertheless 
it is abundantly clear that the sale con- 
templated in Section 2 Is intended ' to 
benefit all the co-sharers. A public sale 
in which the co-sharers have the right fo 
bid. as they have imder Section 6. b mo« 
beneficial to all the co-sharerS than a sale 
among the co-sharers only, because a 
higher price b likely to be reached bl 
such a sale which will enure to the be- 
nefit of aU. If the property sells at a 
lower price. It will be more beneficial ta 
the co-sharer whose bid b accepted b^ 
preludldal to the other co-sharers wba 
iose the benefit of a higher price. 
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38. It was contended by Mr. P. K. 
Das. learned Counsel for the respondents 
that 'benefit' does not mean financial be- 
nefit alone. Respect for the sentoent 
of co-sharers, he said, is equally beneh- 
dal to alL But then all the co-sharers 
may not share a sentiment 1 am unab.e 
to agree that "benefidar’ in the con^xt 
of the section means anything other than 
•'financially beneficial” to the co-sharers. 
In this connection. reference may be 
made to Drinkwater v. Ratchfle. (1875) 

20 Eq 528 where Sir George Jessel M. K. 
said; "I am to direct a saje if I am of 
opinion that the sale would be more b^ 
neficial for the parties interested. What 
does that mean? It means m a pecuniary 
sense I cannot go into questioi^ of sen- 
timent I must look merely to the mone- 
tary results." 

39. In the view I have taken. I 
hold that a sale under Section 2 of the 
Partition Act must be a pubbc sale. 

40. In holding that a sale imder Sec- 
tion 2 must be a public sale. 1 have not 
been unmindful of the fact th^ 

of the reported cases where the Court 
directed a sale among the co-sharere. 
the order made under Section 2 of me 
Partition Act. Moreover, no reasons wer_ 
given for the order except in 
Si LJ 144 and (19521 90 Cal LJ 147 

■where the Court claimed to have made 

SS order in »' 

risdiction. a iurisdiction. which 
held the Court does not possess. On the 
other hand, there are some P|ecedents 
for holding that a sale under Section 2 
must be a public sale. In AHl 
299 it was held bv a learned Single Judge 
of the Madras High Court that a sale 
Snder Section 6 of the Partition Act mu.t 
^ open to the public as sub-sections (2) 
and (3) of that section clearlv 
plate the presence of bidders ofter than 
the shareholders at the sale. In (1948) 
Cal WN 739 it was contended before 
Chakravartti. J.. that an order for sale 
bv private treaty was not an order lo- 
sale under the Partition it is not 

bv public auction as required by bection 
6 of the Act. Chakravartti. J.. remarked 
that the contention was * seei^nslv a 
substantial one. for Section 6 of the Act 
the word "bid” and "bidding” and 
does indicate that where the sale is not 
to co-sharers under Section 3. it must be 
a sale bv public auction”. It ought to be 
pointed out that the question as to wh^ 
her a sale under Section 2 must be a 
public sale was "ot directly involved m 
that case. In 52 Cal LJ 68- (Am 1930 
Cal 616). S. K. Ghosh. J.. recorded m his 
iudgment. without a demur, an argument 
that a request for sale among the co- 
sharers is not a request for sale under 
Section 2 which read with rr ch 

vides for a public sale. In (1^0) 86 ^ 
LJ 144. S. B. Sinha. J., expressed the view 


that S. K. Ghose. J.. held in that case 
that Section 2 provides for a public sale. 

41. A decision of Mallick, J., Probhal 
Kumar v. Rammohan Dutt, AIR 1958 
Cal 177 was cited at the Bar. In that 
case, a question arose w’hether a family 
dwelling house which could not be con- 
veniently partitioned by metes and 
bounds could be sold by. an order of 
Court although no request had been made 
for sale under Section 2 of the Partition 
Act. Some of the co-sharers were 
living in the dwelling house and 
others had built houses of their own. The 
plaintiff submitted that the house should 
be sold to the highest bidder among the 
parties. The learned Judge found that 
the property could not be sold under the 
Partition Act, nor could he direct a sale 
in exercise of any inherent jurisdiction 
apart from the Partition Act It appears 
from the Report that the learned Judge 
allotted the property to the co-sharers 
who were living in the house and direct- 
ed payment of compensation to others. 
The case is not relevant for the purpose 
of the present appeal as in the case before 
us the property has been directed to be 
sold among the co-sharers and not allot- 
ted to some co-sharer or co-sharers with 
a direction for payment of compensation 
to others. It is not therefore necessary 
for us to express any opinion on the deci- 
sion of Mallick, J., or on the course ad- 
opted by him. 

42. In the view we have taken, the 
appeal succeeds. The order of the learn- 
ed Judge directing sale of premises No 
24 Guruprasad Chowdhury Lane by pri- 
vate treaty to the best purchaser or pur- 
chasers confining the sale to members 
of the family of the parties, is set aside 
The decree is varied to the extent that 
the Commissioner of Partition - is direct- 
ed to sell the premises by public auction 
in compliance ■with the provisions of Sec- 
tion 6 of the Partition Act. Time to file 
the Commissioner’s Return is extended 
by six months from the date of the decree 
passed herein. The appearing respon- 
dents will pay to the appellant the costs 
of this appeal. 

GGM/D.'V.C. Appeal allowed. 
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Section 17B (1) of the West Bengal 
Premises Tenancy (Amendment) Act, 
1968 is prospective only, in so far as the 
rnakinf ; of the requisite application by the 
tenant is concerned, and, therefore, when 
there is a conflict between the named day 
of the Act’s commencement (Augtist 26. 
1967) and the day when the President’s 
assent was received (March 26, 1968), the 
Act came into operation, for the purposes 
of S. 17B (1) on March 26, 1968. (1834) 

4 Nev. & M. 893, ReL on. AIR 1954 AU 
150 and AIR 1956 Raj 193 and Maxwell 
on ^e Interpretation of Statutes. 10th 
Edn. page 409, Ret (Paras 7, 11) 

Cases Referred: Chronological Paras 
(1956) AIR 1956 Raj 193 (V 43)= 

1956 Raj LW 324, Satya Dev 
Cheema v. AddL Dy. Custodian. 
Evacuee Property 10 

0954) AIR 1954 All 150 (V 41)= 

1952 All U 30. Radhey Lai v. 

Mt Lareti S 

(1834) 4 Nev & M 893=110 ER 
1445, Bum v. Carvalho 4, 5, 8 

Amiya Kiomar Chatterjee, for Peti- 
tioner; Pramatha Chandra Roy, for Oi>* 
posite Party. 

ORDER:— The question raised upon 
this rule under Section 115 of the Code 
of Civil Procedure at the Instance oi the 
tenant-defendant Is: whether or no his 
application dated April 8, 1968, tinder 
Section 17B, sub-section (1) of ^e West 
Bengal Premises Tenancy (Amendment) 
Act, 4 of 1968, (shortened hereafter into 
the Act) is time-barred by virtue of the 
provisions in Section 17B, sub-section (1), 
itself. The learned munsiS holds; it is. 

2. As a matter of words, there appears 
to be no escape from the conclusion the 
learned munsif has come to. And what 
are the words? Other Ingredients being 
there — ^they are very much there — ^the 
tenant may. witUn a period of sixty days 
of the commencement of the Act, make 
the requisite application. So, what is the 
date of such commencement? Section 1, 
sub-section (2) of the Act answers it: 

*lt shall be deemed to have come into 
force on toe 26to day of August 1967.” 
Sixty da 3 rs from that day expired on Oc- 
tober 25. 1967. But toe petitioner filed 
his application on April 8, 1968. It Is 
thus much beyond sixty days from Au- 
gust 26. 1967; Will it, therefore, be bar- 
red? As a matter of words only, It looks 
like that j 

3. Mr. Chatterjee, appearing In sup- 
port of' the rule, does not deny tiiat the 
way I have proceeded does lead to the 
conclusion I have come to. But he con- 
tends. in that case there cannot be a sin- 
gle application under Section 17B, sub- 
section*' (1), of the Act which was pub- 
litoed'for the first time in toe Calcutta 
Ga 2 ette ‘ Extraordinary dated March 26, 
1968, 'when a period of dxty days from 


August 26, 1967, had long passed by. I, 
for my part, shall not deny that what 
Mr. Chatterjee says is very true. What 
then is the way out? 

4. Mr. Chatterjee says: reckon sixty 
days from March 26, 1968, the date when 
the Act, with the President’s assent, was 
published for the first time in the Cal- 
cutta Gazette Extraordinary. But can I 
do so? That is the question. Here is a 
passage from Maxwell on the Interpreta- 
tion of Statutes, loth Edition, at page 
409: 


■ • where a particular day is named 
for its commencement (that is the com- 
mencement of an Act), but the Royal as- 
sent is not given until a later day, -the 
Act would come Into operation only on 
the later day,” 

This passage rests on footnote (p) which 
bears: 

"(p) Bum V. Carvalho, (1834) 4 Nev, 
Si M, 893. S. 9, Newspaper Libel Act,' 
1881 {c.60) required printers to make 
certain returns before July 31. 1881. yet 
it was not passed till toe following Au- 
gust 27.” 


5. In the case just mentioned, the full 
title of which is (1834) 4 Nev & M 893, 
Assignees of Fortunato, a Bankrupt, (in 
Error), Fortunato committed the act of 
baifljruptcy. Result: all the property, le- 
gal and equitable, which be had, became 
crested in the plaintifls by the assign- 
ment. Having once passed to them. It 
could not be divested again to answer the 
event of a conditional assignment in fa- 
vour of toe defendants. The judgment 
entered for the plaintifis was, therefore, 
affirmed. 


6. The Master, upon toe taxation of 
toe costs of the plaintiifs, took this case 
to be within Section 30 of 3 and 4 Will, 
4. Cap 42, toe burden of wWch is that 
"Interest shall be allowed by the 
Court of Error for such time as execu- 
tion has been delayed by such Writ of 
Error, for the delaying thereof” 
Accordingly, the Master allowed Interest 
frdm June 3, 1833, on which day the 
writ of error was tested. As a matter of 
words, there appears to be little wrong 
in that Because, Section 44 of that Act 
enacts that "this Statute shall commence 
and take effect on toe First Day of June’* 
1633. The statute, however, received 
the Royal assent on August 14, 1833. The 
Master’s order, allowing interest from 
June 3, 1833, was set aside, on toe groimd 
toat "Section 30 is prospective only in 
its language and cannot, therefore, ap- 
ply to this case”. 


7, Such then Is toe ratio. But what 
langimge Section 17B. sub-section (1), 
speaks •— prospective or retrospective? 
The key words, for the present purpose, 
are: 
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" • • * the tenant may within a period 
of 60 days of such commencement make 
an application.” 

Thus, it is plain to be seen that the langu- 
age is prospective only. Once that is 
so, and the President’s assent is regard- 
ed as equivalent to the Eoyal assent — 
as, indeed, it must be — the Act, for the 
purposes of Section 17B, sub-section (1), 
mu^ be taken to have come into opera- 
tion on March 26, 1968, when the Act — 
the President’s Act with the President’s 
assent — was published in the Calcutta 
Gazette Extraordinary of that very date 
and necessarily made available or known 
to the public that day (March 26, 3.968) 
for the first time. 

8. So, this ancient case of (1834) 4 
Nev & M 893 contributes to the solution 
of the problem before me; not Section 6 
of the Bengal General Clauses Act, 1 of 
1899, sub-section (1) of which opens mth 
the words: "where any • * * West Ben- 
gal Act is not expressed to come into 
operation on a particular day”. Here, by 
Section 1, sub-section (2), the Act "shall 
be deemed to have come into force on 
the 26th day of August 1967.” So, the 
latter part of Section 6, sub-section (1), 
of the Bengal General Clauses A^ pro- 
viding by Clause (b), that an Act, in such 
circumstances, that is, when it is not ex- 
pressed to come into operation on a par- 
ticular day, shall come into operation on 
the day on which the assent thereto of 
the. President is first published in the 
Official Gazette, cannot receive effect. 

9. Kadhey Lai v. Mt. Lareti, AIR 1954 
All 150, deals with the U. P. (Temporary) 
Control of Rent and Ewction Act, 3 of 
1947, which received the Governor’s as- 
sent on February 28, 1947, and was pub- 
lished in the Official Gazette on March 1, 
1947, but Section 1, sub-section (3), of 
which contained the 'deeming’ provision: 

"It shall be deemed to have come into 
force on the 1st day of October 1946.” 
More, by Section 14, it was enacted: 

"No decree for the eviction of a te- 
nant * * * passed before the commence- 
ment of this Act, shall * * * be executed 
against him as long as this Act remains 
in force * * 

The decree in ejectment was recorded 
on January 2, 1947. It was held that the 
date of commencement of the Act was, 
as laid down in Section 1, sub-section (3), 
October 1, 1946, thereby making the dec- 
ree dated January 2, 1947, a decree pass- 
ed after the commencement of the Act 
on October 1, 1946, and thus beyond the 
reach of Section 14, The ratio of this 
decision favours the view that in the 
present case also the date of commence- 
ment of the Act must be taken to be 
August 26, 1967. But the principle of 
the English case I have gone by was not 
taken into consideration in the Allah abad 
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dec^on. That apart, the language of 
section 14 is such that it may well be 
regpded as retrospective only, stalling, 
does, the execution of the decrees 
Passed before the commencement of the 
Act. No action for the future, as the 
making oi an application in Section 17B, 
sub-section (1), of our Act, is provided 
for m Section 14 of the U. P, Act. What 
IS provided for is stalling of action. So, 
the .^ahabad decision would, perhaps, 
femain as it is, in spite of the principle 
of the English case, 

10. Satya Dev Cheema v. AddL De- 
puty Custodian, Evacuee Property, AIR 
1956 Raj 193, appears to be a case of an- 
other sort. There, Section 10 of the Ad- 
ministration of Evacuee Propeiiy (Am- 
endment) Act, 42 of 1954, makes Sec- 
hon 4 ibid, retrospective from May 7, 
1954. That does not, however, change 
the date of commencement of the Am- 
entteent Act on October 8, 1954, on 
■which date it recaved the President’s as- 
soif. This only illustrates the familiar 
case of different parts of an Act coming 
mto force on different dates, and has 
little to do with Section 1, sub-section (2), 
of our Act, by which it shall be deem- 
ed that the whole of the Act has come 
into force on August 26, 1967. 

_ 11. To sum up. Section 17B, sub-sec- 
ffon (1), of the Act is prospective only, 
in so far as the making of the requisite 
application by the tenant is concerned, 
and, therefore, when there is a conflict 
between the named day of the Act’s com- 
mencement (August 26, 1967) and the 
day when the President’s assent was re- 
ceived (March 26, 1968), the Act came 
into operation, for the purposes of Sec- 
tion 17B, sub-section (1), on March 26, 
1968. I am, therefore, prepared to ac- 
cept Mr. Chatter jee’s contention: reckon 
60 days from March 26, 1968. By parity 
of reasoning, I am imable to accept Mr, 
Roy’s contention that in no event can 
there be relaxation from the date, name- 
ly, August 26, 1967, specified in Section 
3, sub-section (2), of the Act. 

12. In the result, the rule succeeds 
and be made absolute. Upon aR I see 
here, I make no order as to costs. 
MBE/D.V.C. Rule made absolute. 


'AIR 1969 CALCUTTA. 69 (V 56 C 13) 
BIJAYESH MUKHERJI, J. 
Narayan Prasad Ruia, Petitioner _v. 
Mutuni Kohain and another. Opposite 
Party. 

Civil Revn. Case No, 2123 of 1967, D/- 
9-7-1968. 

Civil P. C. (1908), O. 22, E. 3 — Hindu 
Succession Act (1956), S. 6 Proviso and 
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Explanation I — Proccedines instituted 
by ICarta ol joint Hindu Mitaksbara la*- 
mily — Death of minor coparcener du- 
yir>f> pendency of lis and after eiimmcnce- 
znent of Act — Failure to substitute his 
only heir (mother) — Lis abates as a 
whole. 

Where the proceedincs for e^detion of 
thika tenant were initiated by the Karta 
of the Joint Hindu Mitakshara lamiW 
consistinet of himself and his three minor 
eons and one of the sons died durinc 
pendency of the lis and after the Hindu 
Succession Act (19561 came into force, 
the failure to substitute the mother of 
the deceased, the only heir left behind, 
would result in abatement of the lis as 
a whole. The female heir havina been 
left, the proviso to S. 6 read with Ex- 
planation 1 thereto was attracted and the 
result was that the share of the deceased 
coparcener must be deemed to have been 
partitioned out immediately before his 
death and devolved on his mother. That 
beinc so the very nexus of the joint fa- 
mily was (tone and the karta could not 
represent his deceased son's mother and 
necessarily his wife on partition AIR 
1964 Ker 125 (FB). Foil AIR 1967 SC 
272 and ILR (1956) 1 Cal 348. DisUnR. 

(Paras 3 and 4) 
Cases Referred: Chronological Paras 
(19671 AIR 1967 SC 272 (V 54)= 

(1967) 1 SCR 7. Satnujhan Isser v. 
Sabulcari 6 

(1964) AIR 1964 Ker 125 (V 51)« 

ILR (1063) 2 Ker 541 (FB). Venld- 
teswara Fai Ram Pai v Luis 2 

(1956) 69 Cal WN 304=ILR (1956) 

1 Cal 348. Nanicopal Mukherjee 
V- Panchanan Mukherjee 6 


Apurbadhan Mukherji. Chandidas Rov 
Chowdhurv and Jacannath De. for Peti- 
tioner; Padmabindu Chatterjee. Tara Ku- 
mar Majumdar and Mrinal Kumar Ghosh, 
for Opposite Party No. 2. 


ORDER: — The only point which I have 
been called upon to decide, in this rule 
under Article 227 of the Constitution, at 
the instance of the landlord in proceedmos 
for eviction of thika tenants, is: in the 
lis initiated by Naravan Pro&ad Ruia as 
karta of the joint Mitakshara family, cou- 
tistinR of himself and his three minor 
sons: (1) Maht-ndra Kumar Ruia. (2) Su- 
rendra Kumar Ruia. and (3i Mahesh Ku- 
mar Ruia. just as the cause-title of the 
application under Section 5 of the Cal- 
cutta Thika Tenancy Act. 2 of 1949. is. 
Surendra Kumar Ruia having died on 
February 2. 1965. dutins the carriage of 
the lis, and his mother, the onlv heir, 
havinc not been substituted in her place 
to this day. does the lis as a whole abate^ 

2. The Thika Controller solves the 
problem by expuncinR the name of the 
deceased: vide his order No.- 34 dated 
October 8.' 1966. The appellate Judge 
takes a-'diflerent view on this "knotty 


point”, as he puts It Governs himself by 
the Full Bench dedsion of the Kerala 
High C^urt in Venkileswara Pai Bam Pai 
V. Luis, AIR 1964 Ker 125 (FB), and finds 
that the lis for eviction is not maintain- 
able in absence of the heir of the de- 
ceased Surendra Kumar Ruia. Hence 
this rule. 

3. Mr. Apurbadhan MukherjL appear- 
ing in support ol the rule, contends that 
the lis by the karta is too good, death 
of this member or that of the undivided 
family being of no consequence, because 
the karta still remains the karta. Had 
the old Hindu Law remained static, such 
contention would have had perhaps no 
answer. But it has not remained so On 
the contrary, a serious inroad has been 
made into the preserve of the old Hindu 
Law by the Hindu Succession Act. 30 of 
1956. which Mr Padmabindu Chatterjee. 
appearing for the opposite party, rightly 
refers me to What calls attention is the 
proviso to Section 6 of the Hindu Suc- 
cession Act read with Explanation I 
thereto Translated to the facts here, 
these provisions work out as under: 

Surendra Kumar Ruia. a Hindu Mitok- 
diara coparcener, dies, leaving behind 
him surviving his mother, a female rela- 
tive specified in Class I of the Schedule 
to the Act and. therefore his heir too in 
Class 1 More, the interest of such a one, 
Surendra Kumar Ruia. a Hindu Mitak- 
shara Coparcener, shall be deemed to be 
the share in the property that would 
have been allotted to him if a partition 
of the property had taken place imme- 
diately before his death. 

4. Such then Is the effect, by the con- 
joint operation of the proviso and Expla- 
nation I to Section 6. V/hal is seen, 
therefore, is a notional partition, coupled 
with devolution of such notionally par- 
titioned property upon Surendra Kumar 

Naravan Prasad Ruia as the karta? A 
karta a joint family property is quite 
an understandable concept. But a l^rta 
for a djvided property, of property par- 
titioned. nolionally thougli. appears to be 
Incomprehensible. So. the old karta 
theory cannot help matters forward for 
the petitioner before me. and Naravan 
^Prasad Ruia as karta cannot represent 
deceased son's mother and necessarily 
nis wife upon whom devolves the share 
of the properly after partition. The very 
nexus of the ioint-familv property Is 
gone. A conclusion as this is to be re- 
gretted. but cannot perhaps be help^ 

5. The Full Bench decision of the 
Kerala High Court, the learned Appel- 
late Judge governs himself by. and Mr. 
Padmabindu Chatterjee refers me to, 
lavs down the law as such too. In a suit 
for specific performance of a contract for 
sale of land belonging to a Hindu joint 
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family asainst the karta and two inem- 
bers thereof, one member dies, during 
the carriage of the suit and 
Hindu Succession Act leaving behind 
him surviving his widow, two _ daughters 
and two sons, who are not impleaded, 
and deliberately too, inside of the 
cribed time, on the ground that the karta 
defendant alone is competent to represeiU 
the entire ioint family in the suit just 
what Mr. Mukherji contends before me. 
Madhavan Nair. J., speaking for the Full 
Bench, sees no merit in such an approach, 
the share in the coparcenary property 
being deemed to have been partaboned out 
immediately before such a. ones deato 
and to have devolved on his heirs, the 
widow, the daughters and the sons, and 

concludes: , ., 

"That share, being no more Part of tne 
coparcenary property. ”ot wi*in toe 
competence of the first defendant as the 
karta of toe joint family to represent m 

the suit.” ... ^ A 

I adopt this, if I may. with reject. And 
this appears to be the complete answer 
to Mr. Mukherji’s contention, 

6. Mr. Chatterjee also refers me to 

Satrughan Isser v. Sabuipari, AIR 1967 
SC 272, which points out the fundamen- 
tal changes made in the concept of a co- 
mrcenaiw by the Hindu Womens Righte 
to PropVrty Act 18 of 1937 as amend- 
ed in 1938. and Nanigopal 
Panchanan Mu^erji. (1954) 99 Cal 
304. where it is held that the Courts 
power to grant exemption under Order 
22 R,-4, sub-rule (4), of the Cml Proce- 
dure Code, as amended by our Court, can 
be exercised only before 

abated. These deasions do not reach toe 

case in hand. And I leave them at that 
7, In toe result the rule fails and do 
stand discharged, but without costs. 
CWM/D.V.C. Rule discharged. 


AIB 1969 CALCUTTA 71 (V 56 C 14) 
p. B. MUKHARJI AND K. L. BOY, JJ. 

Commissioner of Incom^Tax, W. B. I. 
Applicant v. Natibnal & Gnndlays Bank 
Ltd Calcutta, Respondent. 

Income-tax BeL No. 159 of 1964, D/- 
28-2-1968. 

Income-tax Act (1922), S. 

"Money in cash or m kind — Money 
in kind’ does not mean any and ev«y 
article into which money had be^ 
converted. (Interpretation of Statutes — 
Fiscal statutes) — (Civil P. 
amble — Interpretation of Statutes) 
(Income-tax Act (1922) Preamble — ^ 
terpretation of Fiscal Statutes) -- (Co^ 
Fees Act (1870) Preamble — toterpreta- 
tion of Fiscal Statutes) — (Words and 
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Phrases — "Money in kind”) — (Succes- 
sion Act (1925) S. 74 — Will — Construc- 
tion — Principles of construction of fis- 
cal statutes). 

The 'money in kind’ in S. 42 (1) of toe 
Income-tax Act means that which retains 
its character or quality or its kind as 
money, namely in commercial forms re- 
cognised in the commercial world such 
as bills of exchange, I. O. U.s or evm 
gold and silver bars or ingots. It will 
be illegal and unjustified to extend the 
meaning of toe expression beyond these 
accredited uses of money accepted, used 
and recognised in the commercial world 
and the usual transactions. Money to 
kind does not mean any and every arti- 
cle into which toe money had been con- 
verted. It has still to be money 'in kind’ 
and not money converted into goods, 
without anything more. (Para 18) 

The word 'money’ used in the Income- 
tax Act should not be construed on lines 
of construction of a will. The word 
'money’ used in a will is construed in its 
widest sense. But in a statute lilce toe 
Income-tax Act its scope for this kind of 
construction is limited, firstly, because it 
is a tax imposition and therefore must be 
in clear language and if not always ex- 
plicit at least by necessary and compel- 
ling implication and secondly, because a 
statute like a taxing statute is a legal 
document using legal words, and is not 
toe naive and artless product of a legally, 
inexperienced and ignorant testator. 

(Paras 13, 16) 
The asessee Bank in London advanced 
moneys on overdraft facilities to an Elec- 
tricity supply corporation at London to 
meet its financial obligations in respect 
of equipment purchased by it in ^gland 
and brought and installed in India seve- 
ral years prior to tne above advances 
sanctioned by the bank. The Revenue 
sought to bring toe case within the ambit 
of S. 42 (1) of toe Income-tax Act pn 
grounds that toe corporation had, convert- 
ed the moneys advanced^ by the assessee 
bank into equipment which they brought 
to India and that this amounted to bring- 
ing of money in kind into India within 
the meaning of S. 42 (1) of the Act. 'The 
Revenue also contended that the lender 
being aware of the purpose of the bor- 
rowing. the transactions of purchase oE 
machinery, toe contractual liabilities of 
toe corporation to pay those bills and toe 
overdrafts formed integral parts of one 
complete transaction. 

Held (rejecting toe above contentioMJ 
that the equipment was not income toat 
could be said to have been brought into 
India, which alone could be taxed u^r 
toe Act. It was a transaction of l^htog 
and borrowing at London between 1^- 
ties whose registered offices were at 
don and toe moneys were advanced to^ 
, and interest was also payable there. There 
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was therefore nothing else left of this 
money or interest which could connect It 
with taxable territories in India. There- 
fore. the equipment was neither money 
in cash or in kind nor income within the 
meaning of S. 42 (1) of the Act. AIR 
1940 PC 36 and AIR 1949 FC 18. ReL on. 
1902 AC 287 and 1961 AC 967 and AIR 
1956 SC 1506 and AIR 1965 Mad 381, 
Dist (Paras 11. 12. 18. 24 & 25) 

Obiter The result would have been 
quite different had the corporation be^ 
the assessee instead of the bank. 

(Paras 12 Si 25) 
K. L. Roy. J.: Even ^suming that tte 
expression "money in kind" included also 
articles into which money had been con- 
verted, the facts of the case clearly shov^ 
ed that no goods or commodity Into which 
the money lent by the assessee to the 
corporation was converted could be said 
to have been brought into _ India. 
It was so because even prior to 
the overdraft facilities were allowed by 
the bank, fte corporation had purchased 
the machinery and brought and installed 
the same in India. (Para 33) 

Cases Refcrreds Chronological Paras 
(1967) AIR 1967 SC 819 (V 54)= 

(1967) 63 ITR 609, Commissioner 
of Income-Tax, Madras v. Sri Me^ 
nakshi Mills Ltd., Madurai 20 

(1966) AIR 1966 SC 1506 (V 53)* 

(1966) 60 ITR 405, Commissioner 
of Income-Tax. Bombay v. Tata 
Locomotive & Engineering Co. Ltd. 23 
(1965) AIR 1965 Mad 381 CV 52)= 

(1964) 53 ITR 780. Lakshmanan 
v. Commissioner of Income-Tax, 
Madras 23 

(1961) 1961 AC 967, Tomson v. 

Moyse 21, 22 

(1949) AIR 1949 FC 18 (V 36)= 
1949-17 ITR 63. Wadia A. H. v. 
Commissioner of Income-Tax, 
Bombay 9, 19, 20, 33 

(1943) 1943 AC 399=112 LJ Ch 81, 
Perrin v. Morgan 15 

(1940) AIR 1940 PC 36 (V 27)= 

(1940) 8 ITR 95, Commissioner of 
Income-Tax. Bombay v. Ahmeda- 
bad Advance Mills Ltd. 17 

(1930) 1930 Ir R. 196. In re, Jen- 
nings; Coldback v, Stafford 14 

(1902) 1902 AC 287=71 LJ KB 618, 
Gresham Life Assurance Sodety 
Ltd. V. Bishop 17. 22 

Balai Pal with Dipak Sen, for Appli- 
cant; Sukumar Mitra with Arijit Chow- 
dhury, for Respondent. 

P. B. MUKHAIUL J.! — This reference 
under Section 66 (1) of the Indian In- 
come-tax raises the following questions 
for an answer — 

"(1) Whether on the facts and In the 
circumstances of the case the Tribunal 
was right in holding that the provisions 


of Section 42 (1) of the Indian Income- 
Tax Act. 1922, had no application to the 
assessee’s case in respect of the Interest 
received on overdraft granted to the Cal- 
cutta Electric Supply Corporation Ltd.? 

(2) Whether the computation of the 
amounts of taxable interest in the case 
of the tea company as made by the Ap- 
pellate Assistant Commissioner and con- 
firmed by the Tribunal, was in accord- 
ance with law?" 

2. The facts giving rise to these ques- 
tions are briefly as follows: 

The assessment years are 1953-54 and 
1954-55 for which the previous years are 
the calendar years 1952 and 1953 res- 
pectively. The assessee is a sterling bank- 
ing company and hag been assessed as 
a non-resident in both the years in ques- 
tion. During the relevant years Interests 
amounting to £ 35.576,94 and £42,638.23 
were received by the assessee in the Uni- 
ted Kingdom from Messrs. Calcutta Elec- 
tric Supply Corporation, whidi Js a com- 
pany incorporated in England with Its 
head o£Qce In I.ondon and was during re- 
levant periods carrying on business of 
supplying electricity in the dty of Cal- 
cutta and certain other places in India. 
The Corporation maintained a current 
bank account with the assessee’s head 
office in London at 26, Bishops Gate, Lion- 
don, E. C. 2. 

3. On the 24th May 1950 the Corpora- 
tion applied to the assessee bank for 
grant of temporary financial accommoda- 
tion to the extent of £ 1 naUlion. The 
reason for seeking the finanrial accom- 
modation as given in the application was 
that according to the balance-sheet on the 
31st December 1949 there was a contin- 
gent liability of £ 2.4 millions in resperi 
of contracts for capital expenffiture al- 
ready placed at that date. It was stated 
in that application that such liability 
would mature progressively during the 
course of the next eighteen months and 
that the same had been incurred in con- 
nection with the building of the Corpora- 
tion's new Cossipore Generating Station 
and extension to Mulajore station. On 
the 31st May 1950 the assessee sanction- 
ed the overdraft facility of £1 nfiUion 
in the Corporation’s said current account 
with it. This facility was later extended 
by increasing the limit of the over(^aft 
to further amounts. The Corporation hav- 
ing utilised the overdraft facility, its 
aforesaid current accoxmt remained over- 
drawn throughout the relevant previous 
years 1952 and 1953 on which the sterling 
interests were paid by the Corporation 
to the assessee in England. 

4. The assessee’s case before the In- 
onne-tax Officer was that the money lent 
by it to the Corporation had not at all 
been brought into India. As such no inte- 
rest accrued to the assessee on money 
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Imt and paid v/ithin the taxable territo- 
ries under Section 42 (1) of the Income- 
tax Act. The same contention was re- 
peated in respect of interests received 
from the tea companies. The assessee also 
received interest during the said years 
from the two tea companies doing busi- 
ness in India and the assessee daimed 
that no portion of the interest was taxa- 
ble imder the Income-tax Act. 

5. The Income-tax OfiBcer’s dedrion 
Is based on the fact which he hdd that 
the Corporation while carrying out capi- 
tal expansion in India utilised the over- 
draft granted by the assessee in pur- 
chasing machinery in England and bring- 
ing the same for installation in India. He, 
therefore, came to the condusion that 
inasmuch as the interest on the overdraft 
was deemed to accrue on money brought 
into India "in Mnd’’, the assessee came 
within Section 42 (1) of the Act. The 
basis of his decision was that the expres- 
sion "money in Mnd” in Section 42 (1) 
of the Income-tax Act induded anything 
into wMch the money had been convert- 
ed. The Income-tax Officer held that the 
money was brought into India in the form 
of electrical machinery and generators 
with the full knowledge of the assessee 
that whUe granting the overdraft that 
the facility would be utilised in India. 
This is why he held that even though the 
overdraft was granted to meet the con- 
tractual liability in respect of the capital 
expenditure already incurred, it was 
obvious that all these transactions, name- 
ly, the purchase of the capital machinery, 
tte contractual liability to pay those bills 
and the overdrafts were ^ integral parts 
of one complete transaction. 

6. The assessee appealed to the Ap- 
pellate Assistant Commissioner from the 
judgment of the Income-tax Officer. The 
Appellant Assistant Commissioner con- 
hmed the Income-Tax Officer’s order but 
modified the quantum. He called upon 
the assessee to furnish figures of interest 
accruing on the daily balance of the 
overdraft specifically utilised for the pur- 
pose of purchasing plants and machinery 
wMch came to India. The assessee fur- 
nished those figures and data. The quan- 
tiim of the taxable interest received from 
the Corporation was reduced to £16,297 
and £6,225 for these two years respecti- 
vely. In respect of the interest charge- 
able to tax received from the tea com- 
panies it was reduced to £2,612 for the 
assessment year 1953-54. 

7. Both the assessee and the Eevenue 
Authorities preferred appeals to the Tri- 
bunal against such finding and decision 
of the Appdlate Assistant Commissioner. 
The assessee in its appeal challenged the 
validity of the assessment of tax of inte- 
rest received by it from the Corpora- 
tion. But with regard to the intere^ re- 


ceived from Tea Companies the assessee 
accepted the order of the Appdlate As- 
astant Commissioner. The Department, 
^weyer, challenged the method in which 
the Appellate Assistant Commissioner 
computed the taxable amount of interest. 

8. There were, therefore, altogether 
mur appeals, two by the Department and 
two by the assessee for the two respective 
assessment years. All these fotir appeals 
were heard together by the Tribunal and 
a consolidated order was passed in res- 
pert of them. The major decision of the 
Tribunal may now be noticed. 

9. The Tribunal foimd that Section 42 
(l) _of the Income-Tax Act had no appli- 
cation to the assessee's case in respect of 
interest received by it from the Corpora- 
tion, The Tribxmal gave two reasons, 
namely, first that the money lent by the 
^sessee was neither brought in cash nor 
in kind in the taxable territories. The 
Tribunal developed its reason by saying 
ttat admittedly no money was brought 
in cash and it was neither brought in 
Mnd in view of the fact that what was 
brought to India was only electric gene- 
rators and plants pmchased in the Uni- 
ted Kingdom from the money received 
from the assessee in London on the over- 
draft. In other words, the Tribunal con- 
^ued the expression "money in Mnd" 
in Section 42 (1) of the Income-Tax Act 
not to mean money converted in Mnd. 
According to the 'Tribunal electric gene- 
rators and plants did not satisfy the cri- 
terion of Section 42 (1) and money meant 
a mediinn of exchange and anything to 
be called money must retain the character 
of money or its equivalent in drafts, 
cheques eta, wMch were really accept- 
able in the commercial world for money. 
Electric generators and plants did not 
satisfy that criterion. Secondly, the Tri- 
bimal came to the conclusion that Sec- 
tion 42 (1) of the Act was attracted only 
to a case where the lending and borrow- 
ing were an integral part of the scheme, 
to bring money into taxable territory fol- 
lowing the Federal Court decision in A. 
H. Wadia v. Commissioner of Income-tax, 
(1949) 17 ITR 63= (AIR 1949 FC 18). On 
reading the correspondence on this point, 
the ^ibunal also came to the conclusion 
that there was no composite arrangement 
between the Corporation and the assessee 
for bringing money into India in the 
shape of electrical generators and plants. 
'Die Tribunal also observed that a trans- 
action, in order to be an integrated com- 
posite whole, the transference of money 
to India, even if the machinery could be, 
described to be money in Mnd, it must be 
as a result of conscious definite arrange- 
ment between the assessee and the Corpo- 
ration and not simply an act of the Cor- 
poration without any reference to the 
assessee. The Tribunal found that the 
transference of the machinery to India 
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was the sole concern and responsibility 
of the Corporation alone with which the 
assessee was completely unconcerned. 
The Tribunal accordingly allowed the 
assessee’s appeals and dismissed the ap- 
peals of the Revenue Department. The 
Department has now come with the above 
Questions in this Reference. 

10. The cTudal question on this Refer- 
ence is the interpretation of Section 42 
(1) of the Income-Tax Act and particu- 
larly the expression "in cash or in kind” 
occurring in sub-section (11 thereof. 
Broadly analysed Section 42 (11 covers 
five different classes of income which are 
said to be income deemed to accrue or 
arise within the taxable territories. Para- 
phrasing Section 42 (1) and leaving a.«dde 
matters not relevant for the purposes of 
this reference, it reads as follows: — 

"All income accruing or arising whe- 
ther directly or indirectly — 

(11 through or from any business con- 
nection in the taxable territories or 
(2) through or from any property In 
the taxable territories or 
(31 through or from any asset or source 
of income in the taxable territories or 
(4) through or from any money lent at 
Interest and brought into the taxable 
territories in cash or In kind or 

(51 through or from sale, exchange or 
transfer of a capital asset In the taxable 
territories, 

shall be deemed to be Income accruing or 
arising within the taxable territories— 
and where the person entitled to the 
Income, profits or gains is not resident In 
the taxable territories shall be chargeable 
to income-tax either in his name or In 
the name of his agent and in the latter 
case such agent shall be deemed to be 
for all the purposes of this Act. the as- 
sessee in resperi of such income-tax.” 

11. The whole contention of the Re- 
venue Authorities in this reference Is on 
the fourth class of income shown on the 
above analysis. In other words, it is the 
contention of the Revenue in this refer- 
ence that the Interest on the loan grant- 
ed on the overdraft by the assessee com- 
pany to the Corporation Is "income ac- 
cruing or arising, whether directly or in- 
directly through or from any money lent 
at interest and brought into taxable ter- 
ritories in cash or in kind”. . Now It is 
common ground that no money as such 
,was brought into the taxable territory of 
, India in this case. Neither the prindpal 
amount nor the interest as such Is brought 
into India in this case. Nevertheless, tte 
' Revenue Authorities contend that the 
following facts bring it within the parti- 
■ cular statutory provision In Section 42 (1) 
of the Act and within the meaning of Ae 
expression "in cash or In kind". The 
facts on which the Revenue relies are. 


the money which the Corporation bor- 
rowed from the asse&see in this case was 
used and purchasing plant and machinery 
which were ultimately imported to India 
and installed in Calcutta for the generat- 
ing stations at Ck>ssipore and Mulajore, 
within the taxable territory of India. The 
Revenue contends that the interest which 
the Corporation is paying on the loan (s 
really earned by the Corporation’s busi- 
ness of supplying electrical energy and 
paid out of the profits thereof. Therefore 
it is contended that this interest (s 
"money in cash or in kind" within the 
meaning of Section 42 (1) of the Income- 
Tax Act and must be deemed to accrue 
or arise within the taxable territory, 

12. In our opinion, the contention ot 
the Revenue on this point suffers from al 
number of fallacies. Section 42 (1) of] 
the Income-Tax Act as its language read^ 
is income which is deemed to accrue or 
arise within the taxable territories al- 
though which is not so in fact It is an 
income which is arising outside but which 
by the statute is deemed to accrue or 
arise within the taxable territory. But 
then this deeming provision is careful to 
describe the connection or the nexus be- 
tween such income and the taxable terrl- 
torv. That will be plain from the five 
different classes of income stated on the 
analysis of the section itself. The nexus 
in the first class is the business conne^on 
in the taxable territory. The nexus In 
the second class is the property in the 
taxable territory. The nexus in the third 
class is the asset In the taxable territory. 
The nexus in the fourth class is the 
money lent at Interest but brought Into 
the taxable territory In cash or In kind 
meaning thereby that that money or the 
interest must be brought Into the taxa- 
ble territory, no doubt either in cash or 
In kind. The nexus in the fifth class Is 
the capital asset in the taxable territory. 
It- is also essential to bear in mind la 
order to appreciate this nexus or the axis 
on which the income is deemed to a^e 
within the taxable territory that it Is the 
assessee who is the objective or the tar- 
get for the Revenue and where the as- 
sessee is non-resident, his agent is ne- 
cessarily the target or objective and as 
such is deemed to be the assessee In res- 
pect of the Income-Tax Act under Sec- 
tion 42 (1) of the Act. The Revenue Au- 
thorities in their contention appear to 
miss both the nexus as well as the con- 
cept of the assessee under Section 42 (1) 
of the Income-Tax Act. The picture or 
consideration would have varied mate- 
rially if the assessee in this case, whom we 
are considering, was not the Bank but 
the Corporation. But here the assessee 
Is the National and Grindlays Bank Ltd., 
Calcutta who is the lender and it Is the 
Bank's income that we are considering* 
In this assessment. 



13. In interpreting Section 42 (1) of 
the Income-Tax Act, the following con- 
sderations should, in our opinion, guide 
the conclusion. In the first place, it is 
income which is being taxed under this 
section. Therefore, the main question is 
what is the income in this case which is 
being taxed? The Revenue contends that 
it is the income in the shape of interest 
which is being taxed. The assessee con- 
tends that the interest does not arise, nor 
is it brought in the taxable territory, 
either in cash or in kind. What then is 
the meaning of the expression "money 
in cash or in kind”? In the broadest 
concept and in some schools of econo- 
mists money is a medium of exchange 
and money includes whatever is obtained 
by money. In other words, goods or plant 
or machinery bought with money are 
the equivalent of money and should be 
regarded as money. Does that broad 
meaning apply in a taxing and fiscal sta- 
tute like the Income-tax Act in constru- 
ing the expression "any money lent at 
interest and brought into taxable territo- 
ries in cash or in kind?” A tax must be 
clearly brought home without equivoca- 
tion to the assessee. A tax by implica- 
tion is not encouraged by interpretation, 
unless such implication is necessary and 
compelling. That is a well-settled prin- 
ciple of construction- 

14. Money has been known to be a 
cause of trouble and anxiety not only 
morally and materially but also fiscally 
and legally under the Income-tax Act 
and other taxing statutes. Judicial in- 
terpretation of "money”, by Judges and 
Courts, have added fuel to the fire. For 
instance, interpretation of "money” in a 
will or a testament construed by Judges 
has almost caused intellectual uproars 
throughout the world. Money when used 
in a will has been construed by Courts 
in its strictest sense unless there was a 
context which permitted a wider inter- 
pretation. In that strict and rigorous 
sense money has been held to mean not 
only cash and in land but also all forms 
of money due. such as cash at the bank, 
dividends due, bills, drafts and similar 
choses in action. Meredith, J.. In re, 
Jennings: Coldbeck v. Stafford. 1930 Ir R 
196 made the following celebrated ob- 
servation: — 

"The judiciary has waged a long fight 
to teach testators that "money” means 
cash, but as the ordinary testator who 
makes his own will does not study the 
law reports, he proceeds in constantly 
using the word in a wider sense and it 
is time that in such cases the popular 
meaning prevailed over the legal one.” 

15. It has taken only about 13 or 14 
years for the judicial mind to change. In 
the decision in Perrin v. Morgan, report- 
ed in 1943 AC 399. Viscount Simonds, 
Lord Chancellor, observes at p. 414: 
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The present question is not, in my 
opinion, one in which this House is re- 
quired on the ground of public interest 
to maintain a rule which has been con- 
stantly applied but which it is convinc- 
ed is erroneous. It is far important to 
promote the correct construction of fu- 
ture wills in this respect than to preserve 
consistency in misinterpretation.” 

16. But the principle of construction 
m a will is different from that in an 
Income-tax statute. In interpreting the 
wilL what the Judge is supposed to do 
IS to sit in the arm-chair of the testator 
and if not with the invalid outlook of 
the testator to construe the meaning of 
the words in the sense the testator under- 
stood and used, and therefore the popu- 
lar meaning and popular connotation of 
a word, as normally understood by men 
or ordinary testators, is to be adopted. 
But in a statute like the Income-tax Act. 
the scone for this kind of construction is 
limited. It is limited for a variety of 
reasons. First because it is a tax impo- 
sition and therefore must be in clear 
language and if not always explicit at 
lea^ fay necessary and compelling impli- 
cation Secondly, because a statute like 
a taxing statute is a legal document using 
legal words, expression and concepts and 
is not the naive and artless product of 
a legally inexperienced and ignorant tes- 
tator. The expression "money in cash 
or in kind” can lend itself to the popu- 
lar meaning that money is not only tech- 
nical money in the technical sense but 
also money in all kinds of converted 
forms including goods, plant or machi- 
nery purchased or sold, so that all world- 
ly goods can be seen as the alter ego of 
money. For taxing purpose, we have no 
hesitation to come to the conclusion that 
that is not the meaning which can bt 
adopted for the expression "in cash or in 
kind”, in Section 42 (1) of the Income- 
tax Act. AppeaL therefore, to the dic- 
tionary meaning of money or to econo- 
mics cannot over-ride the context of the 
Income-tax Act, its purpose and its am- 
bit and the actual language of Section 
42 (1) of the Income-tax Act and its in- 
terpretation. 

17. It would be necessary here per- 
haps to make an excursion into the area 
of authorities and judicial decisions. The 
classic and the leading case on the point 
is the one decided by the Privy Council 
in Commissioner of Income-tax. Bombay 
V. Ahmedabad Advance Mills Ltd., re- 
ported in 1940-8 ITR 95= (AIR 1940 PC 
36). There the assessees were owners of 
sterling bonds of the Government of In- 
dia. the interest on which was payable 
in England received in England and they 
invested that income in the purchase of 
certain miU stores and machinery in 
England and brought the articles pur- 
chased to India and employed them for 
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the pxirposes of their mills. It was de- 
cided by the PWvy Coimdl there confirm- 
ing the dedsion of the Bombay High 
Court that the income was not received 
in or brought into India within the mean- 
ing of Section 4 (2) of the Income-tax 
Act and the assessees were not accord- 
ingly liable to pay Income-tax on this 
amoxmt. No doubt this decision _ must 
be read subject to the Explanation to 
Section 45 of the Act after the Amend- 
ment Act of 1939. But certain principles 
there discussed are of crucial Importance 
for the purposes of this case. Ix>rd Jto- 
mer in delivering the judgment of toe 
Privy Council approved the observation 
of Lord lAndley In Gresham Life Assu- 
rance Society Ltd. v. Bishop,^ 1902 AC 
287 where Liord Lindley had said "a sum 
of money may be received in more ways 
than one e.g., by the transfer of coin or 
a negotiable instrument or other dora- 
ment which represents and produces coin, 
and is treated as such by businessman. 
Even a settlement in account may be 
equivalent to a receipt of a sum of 
money although no money may pass.” 
lord Romer at page 98 of toe report in 
1940-8 ITR 95=(AIR 1940 PC 26) makes 
the following significant observations: 

'It Is not and cannot be suggested to 
the present case that the mill stores and 
machinery were purchased in England 
and shipped out to India as a method of 
bringing over the sterling interest that 
bad been received in this country. No 
one to his senses would think of employ- 
ing such a method of transmitting money. 
But ap^ irom the inherent improbabi- 
lity of toe thing, it is found as a fact by 
toe Comimssioner that the mill stores 
and macluneiy were required by the res- 
pondents for their business In India, and 
it is not suggested that they will be sold 
or will be employed otherwise than to 
and lor the purposes of toe respondents’ 
mills.’' 

In rejecting toe contention which the 
Revenue is making here before xis in the 
present reference Lord Romer again at 
page 99 gave the following pertinent 
illustration: 

"Their Lordships are not prepared to 
accept so extravagant a contention. To 
show how extravagant it is many illus- 
trations might be given. A resident in 
British India when on a visit to this coun- 
try receives here the s\im of £ 500 ster- 
ling as interest on British Government 
Stock. He expends it here in replento- 
ing his wardrobe and in pttrchaang a 
motor car. .^At toe end of two years he 
returns to'^British India taking with hfrn 
toe garments and the motor car. Ihe 
garments have .been worn for two years 
and the car to-that time may have been 
driven 40,000 miles or more. Yet If toe 
PPP plVan t is,right the person In question 
on hls.retum to India be deemed to 


have brought with him £ 500 Interest 
that he received in this coimtry. The 
truth of the matter is that in such a 
case he does not bring back into India a 
penny of the £ 500. He has spent it all 
in England. If upon his return to India 
the question was put to him "How much 
have you left of the £ 500”?, his answer 
would be "none”, and the answer would 
be a true one whether addressed to a 
casual enquirer or to the Income-tax 
Officer. What he has taken back to 
India are some much worn clothes and a 
car which depreciated in value. But 
these things can in no sense be describ- 
ed as income; and it Is only income that 
can be taxed under the Indian Income- 
tax Act”, 

18. The last observation of Lord Ro- 
mer In that above passage still remains 
^e. Applying that principle contained 
to those observations the plant or the 
iMchinery to this case fs not income and 
it ^only income that can be taxed under 
Seraon 42 (1) of the Income-tax Act and 
nothing else, 

19. The next landmark to Judicial de- 
dsfons is to be found to (19491 17 iTR 
63=(iUR 1949 FC 18), a dedsion of toe 
then Federal Court of India. Three of 
toe learned Judges Kanla, C. J.. Maha- 
jan, J, and -Mukherjea, J., came to the 
conclusion in that case that the provision 
to Section 42 (1) of the Indian Income- 

Act was not ultra vires on the ground 
that It was extra-territorial in operation 
for the ne^. according to the three 
learned Judges was the bringing of the 
mon^ Into India with the knowledge of 
toe lender and borrower glvl^ the real 
territorial connection. Patanjall, J., disag- 
reed with that view that bringing of 
money by the borrower could not consti- 
tote a Btiffideat territorial connection. 
Kama. C. J.. at page 71 of the report 
^ysed Section 42 ( 1 ) of the Income-tax 
Act ^d showed the nexus or the connec- 
tion In each case on the lines which we 
have already Indicated above. Interpret- 
ing Section 42 ( 1 ) on the point which Is 
present before us Kania, C. J., observed 
at page 73 of the report as follows: 

'The^ exact words used to the Section 
are, ansmg from any money lent at In- 
terest and brought into British India to 
cash or in kind. In my opinion it is pro- 
per to read this as one head and as In- 
dicating one composite transaction. The 
interest must be the result of the loan of 
money and the money must be brought 
toto British India in cash or to kind, 
R^dtog it to that way toe incident of 
brtoging the money into British India to 
rash or in kind to toe knowledge of the 
lender and borrower Is an integral p^ 
of the transaction. After the money is 
brought toto India, how it is used by the 
borrower, to my mind, is an irrelevant 
question." 
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20. Exposition of this principle under 
Section 42 (1) of the Income-tax Act is 
to be found from a few more decisions. 
In the Commissioner of Income-tax, Mad- 
ras V. Sri Meenakshi Mills Ltd,, (1967) 63 
ITR 609= (AIR 1967 SC 819) the Supreme 
Court drew the ratio of the decision in 
1949-17 ITR 63 =(AIR 1949 EC 18) in the 
following words of Ramaswami, J., at 
page 614 "but all the learned Judges 
agree that the knowledge of the lender 
and the borrower that the money is to 
be taken into British India must be an 
integral part of the transaction. That is 
a ratio of the decision of the Federal 
Com:1; with regard to the construction of 
Section 42 (1) of the Act”, The Supreme 
Court in the case of Sri Meenakshi Mills 
came to the conclusion that the prind- 
ple laid down in Wadia’s case was speci- 
fied and that the Income-tax authorities 
there were right in holding that the 
entire interest earned on fixed deposit 
was taxable. 

21. In a recent decision of the House 
of Lords in Tomson v. Moyse, 1961 AC 
967 the House of Lords considered the 
question of a taxpayer domiciled in the 
United States of America, but at aU ma- 
terial times a British subject resident in 
the United Kingdom, who was entitled 
to income from the estates of his mother 
and father, both estates being situate in 
the United States. In that case pay- 
ments of income from the estates were 
actually made by the trustees into an 
account in the taxpayer’s name in the 
Bank at New York. The taxpayer drew 
cheques in dollars on the Bank of New 
York in favour of one or other of his 
bankers in the United Kingdom and re- 
quested them to pmchase the cheques. 
The taxpayer’s English bankers sold the 
amoimt of dollars specified in the respec- 
tive cheques to the Bank of England and 
credited to the taxpayer’s accoxmt in 
England an amormt in sterling equiva- 
lent at the then rate of exchange to the 
amount of dollars specified in the che- 
ques. Then the English bankers, by re- 
^tered mail, presented the taxpayer’s 
dheques to the Bank of New York, wMch 
honoured those cheques and on the ins- 
truction of the English bankers, trans- 
ferred the amount of dollars in question 
in each case to the accotmt of the Bank 
of England yath the Federal Reserve 
Bank of the United States. The tax- 
payer was assessed to income-tax. The 
House of Lords held that the sterling cre- 
dits were sums received by the taxpayer 
in the United Kingdom out of his Ame- 
rican income which had pro tanto_ been 
used to acquire them and that in this 
sense he had brought forward _ his Ame- 
rican income to the United Kingdom, It 
is pointed out in this decision by the 
House of Lords that for the purposes of 
Rules 2 of Case IV and Case V of Sche- 
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dule _D of the British Income-tax, the 
brmging m of a person’s income meant 
nothmg more than the effecting of its 
transn^sion from one coimtry to the 
other by whatever means, the agencies 
of corrmerce or finance might make 
available for that purpose. If that trans- 
jmssion took place it was immaterial whe- 
ther any thing, items of property or in- 
strument ^ of transfer, had actually been 
brought into the coimtry or not. Nor 
was it said to be relevant to ascert^ 
what had happened to the taxpayer’s 
money in the country where the income 
arose. The language of the Act and the 
^es there construed by the House of 
Lords is different from what we have 
here for construction xmder the In dian 
Income-tax Act, 

22. Viscount Simonds in 1961 AC 967 
at pages 987-88 distinguished and noted 
tte difference between 1902 AC 287 and 
these classes of cases. His Lordship ob- 
served as follows: — 

"With such a case in mind I turn to 
the authorities. The first which I need 
consider is 1902 AC 287. There no sum 
had in fact been received by the Society 
in the United Kingdom. The argument 
for the Crown was that 'received in the 
United Kingdom’ is not confined to phy- 
sical receipt, and that it was enough that 
the Society’s foreign income had been 
used to pay foreign debts which would 
otherwise have had to be paid out of 
money here. No one appears to have 
had in nmd a case where a sum was in 
fact received in this country although 
nothing had been brought into "this coun- 
try: it seems to have been assumed that 
if a sum being or representing foreign 
income is received in this country it 
must have been brought in, but any such 
assumption was quite unnecessary for the 
decision at which this House arrived 
* * * but I cannot infer from that that, 
if a method had been pointed out to him 
by which a sum of income could be re- 
ceived in the United Kingdom without 
anything being brought in, he would have 
held that the sum so received was not 
taxable, I think that the same applies 
to the other noble and learned Lords 
whose speeches are reported. The sub- 
sequent application of what was said in 
the Gresham’s case seems to me a good 
example of the danger of applying judi- 
cial pronouncements literally to situa- 
tions which cannot have been in mind 
when they were made.” 

The same principle of distinction is no- 
ticeable here. No money or no mterest 
was brought into India, nor was_ it pay- 
able in India in the facts of this refer- 
ence. 

23. The Supreme Court decision m 
Commissioner of Income-tax, Bombay v. 
Tata Locomotive and Engineering COn 
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Ltd.. (1966) 60 ITR 405=(AIR 1966 SC 
1506) considered the question where the 
Indian assessee repatriated his dollars 
from the United States. It was held 
there that the act o! retaining the money 
In the United States for capital purposes 
after obtaining the sanction of the Re- 
serve Bank was not a trading transaction 
In the business of manufacture of loa^ 
motive boilers and locomotives and it 
was clearly a transaction of accumulating 
dollars to pay for capital goods, the 
step to the acquisition of capital goods. 
Therefore. the surplus attributable 
was capital accretion and not pro- 
fit taxable in the hands of the as- 
sessee. See the observations of the Sup- 
reme Court particularly at page 410 of 
that report. This question of capital as- 
sets has come up in the matter of inter- 
pretation in other decisions. We shall 
notice one decision of the Madras High 
Court in Lakshmanan v. Commissioner 
of Income-tax, Madras. (1964 ) 53 ITR 
780=(A1R 1965 Mad 3811. It was held 
there on the facts of that case that the 
assessee had capitalized whatever surplus 
income was In his hands in the foreign 
country and there was no material upon 
which the Tribunal could reach the con- 
clusion that the capitalization was not 
effected. The Court came to the con- 
clusion that the amounts received were 
capital in nature and hence not asses- 
sable. But these decisions really turn on 
the question whether an amount is capi- 
tal or Income, a point with which we are 
not concerned In this reference. 


24. A point was made by Mr. Pal ap- 
pearing for the Revenue that the lender, 
the assessee in this case, knew from the 
correspondence disclosed that the whole 
object of obtaining this loan and paving 
interest for It, was to buy capital goods 
in England such as plant and machinery, 
bring them to Calcutta and instal them 
here within the taxable territory. We 
are not impressed by this line of argu- 
ment for the purpose of this reference. 
The assessee in this case was lending 
money. How the borrower would use 
the money after obtaining it was not a 
matter of concern for the lender, the as- 
sessee. That a case was made to repre- 
sent to the lender that the real reason 
lor borrowing the money was to buy 
goods which were ultimately to be 
brought to India did not really make It 
a part of the loan or an obligation of 
the loan or a part of the legal arrange- 
ment in respect of this overdraft for a 
loan, for it must be emphasised that the 
statement of case end facts in this Re- 
ference make it abundantly and express- 
ly clear that the debts for which the 
overdraft loan was takm, had already 
been incurred. Supposing the Corpora- 
tion after obtaining the money from the 
assessee bank did not buy the goods and 


did not instal them; even then the loan 
was good enough and the lender could 
insist that you repay the loan emd also 
In the meantime pay the interest due 
on the loan. 

25. It is possible to imagine a case 
where the lender and the borrower come 
into a kind of agreement for the loan 
and its repayment which clearly stipula- 
tes a legal obligation on the borrower 
alraut a particular use of the money in 
buying goods and a particular obliga- 
tion to pay back to the lender after in- 
stalling a kind of floating or other charge 
upon assets of the Company and a 
further obligation to pay the mterest out 
of the profits earned by the use of such 
goods, then in such cases of facts a nexus 
may be built up which will change the 
picture and bring the assessee ivithin the 
meaning of Section 42 (1) of the Income- 
tax Act. But then these are not the 
facts in this case. It was a loan simpli- 
dter. a bank giving a loan to an old 
customer. The whole transaction of the 
loan was in England. The Head Olhce 
and the Registered Office of the lender 
and the borrower were both in London. 
The money was advanced in Londoa The 
Interest was payable in London, There 
was nothing else left of this money or 
Interest which can connect it with the 
taxable territory in India. We are un- 
able to hold that in this case the electri- 
cal generator plant is "money in kind" 
within the meaning of Section 42 (1) ol 
the Income-tax Act. The "money in 
klnd”-}n Section 42 (1) of the Income-tax 
Act means that which retains Its character 
or quality or its kind as money, namely 
In commercial forms recognised in the 
commercial world such as bills of ex- 
change. L O. Ua or even gold and silver 
bars or ingots. It will be illegal and un- 
justified in our view to extend the mean- 
ing of the expression "money in kind” 
in Section 42 (1) of the Income-tax Act 
beyond these accredited uses of money 
accepted, used and recognised as such in 
the commercial world and in the usual 
transactions. We. therefore, hold on the 
interpretation of Section 42 (1) of the 
Income-tax Act that the plant, goods, 
machinery or the generator brought in 
this case was neither money In cash noi 
money in kind nor income within the 
meaning Section 42 (1) of the Income-tax 
Act end it does not mean any and every 
article Into which the money had been 
converted. It has still to be money "in 
kind” and not money converted into 
goods, without anything more. 

26. For these reasons and on these au- 
thorities. we answer the first question in 
the affirmative holding that the Tribunal 
was right in coming to the conclusion 
that Section 42 (1) of the Income-tax Act 
1922 had no application to the assessee’s 
case in respect of the interest received 
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on the overdraft granted by the assessee 
to the Calcutta Electric Supply Corpora- 
tion Limited. 

27. The other question relates to 'fte 
computation of the amount of taxable in- 
terest in the case of the Tea Co., repay. 

It was contended that tWs computation 
was not in accordance vnth ^e law. It 
is conceded that on principle it is taxable 
under Section 42 (1). The only objection 
of the Revenue Authorities is i^th regard 
to the computation of it. It is admitted 
that the money is borrowed from the 
Bank and by this Tea Company was 
brought to India and not in the shape of 
goods and machinery. Th^t conces^on 
is given by Mr. Pal on behalf of the Re- 
venue Authority. In respect of *e Da^ 
ieeUng Tea Co. Ltd., the Appellate ^ 
sistant Commissioner finds the fact that 
a part of the interest charged on these ac- 
counts were chargeable *■0 
But he could not accept the estate 
made by the Income-tax Officer ftat such 
income would come to £ 3000 Therefore, 
the Appellate Assistant Commissioner on 
the basis of the figures of the net mtere^ 
which the appellant furnished “ 

the conclusion that the 
£ 2162 and in respect of the two oth^ 
Companies the figures of Hjoss 
on the amount bo^owed and brougM mto 
India were respectively £ 600 and £ 252. 
Therefore, the question of allowance of 
the proportionate cost to_ the Head Office 
of earning the interest is to 
ed. Ibe gross interest was fc o52. un 
the facts supplied before the authoritiM 
^garding the Head Office cost, such co^ 
with respect to this gross int^erest would 
come to £ 400. Therefore, the Appellate 
Assistant Commissiorwr found Iffiat toe 
net interest income chargeable was £ 400 
and the total income chargeable wou-d 
thus come to £ 2612 (£ 2162 Plus ^450) 
S against £ 3000 estimated by the In- 
come-tax Officer. In those circumst^- 
ces. he restricted the amount c^rgeable 
to £ 2612 which means deduction ol 
£ 388. 

28 Mr. Pal for the Revenue has not 
been able to show us in what way this 
computation was against the provisions 
of any law. The Tribunal found as _ a 
fact that the Appellate Assistant Commi^ 
Eioner rightly computed the net mterert 
in the amount of mterest taxable. This 
being so. the answer to the second ques- 
tion is in the negative and we hold that 
the computation of the amounts of lia- 
ble interest in the case of the Tea Com- 
pany S made by the Appellate Assistant 
Commisdoner was in accordance with 
the law. 

29. The Commissioner will pay toe 
costs of this Reference. Certified for two 
Counsel. 
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30. K. L. ROY, J.: — While respectfully 
agreeing with the judgment delivered 
and the answers given by My Lord to 
the questions referred I wish to add Q 
few words of my own. 

31. In support of his contention that 
the expression "money in kind" in Sec- 
tion 42 (1) of the Act would include any- 
thing into w’hich the money has been 
converted. Mr. Pal referred us to the 
meaning of the expression "in kind” in 
Murray’s Oxford Dictionary. 1901 Edn. 
Vol. V at p. 699 which is as follows: — 

"Item 15: In kind: in the very kind of 
article or commodity in question; usually 
of payment; in goods or natural produce 
as opposed to money." 

32. In my opinion, toe meaning attri- 
buted to the word "in kind” in the Oxford 
Dictionary is that the article or comrno- 
dity in question must be of the very kind 
or of the same kind. It is only in the 
case of payment in kind that goods or 
natural produce, as opposed to money, is 
implied. 

33. Even assuming that the expression 

"money in kind” includes also the arti- 
cles into which the money has been con- 
verted. as contended by Mr. Pal and for 
which Mr. Pal relies on the observation 
of Mukherji. J., of the Federal Court in 
Wadia’s case at p. 123 of the Report, 
1949-17 ITR: (at p. 49 of AIR 1949 FC),, 
in this case no goods or commodity into’ 
which the money, lent by the assessee to 
the Corporation is an overdraft account 
was converted could be said to have beenj 
brought into the taxable territory. The 
application by the Corporation to the as- 
sessee for the overdraft dated May 2^ 
1950 shows clearly that the plant and 
machinery required for the Corporation s 
power stations in the taxable territories 
had already been ordered for. despatched, 
to and installed in India before the end, 
of 1949. As on December 31, 1949 toe 

liability of toe Corporation was to the 
manufacturers of the machinery in toe 
United Kingdom for the price of the ma- 
chinery supplied and such liability was 
to mature within the course of the next 
18 months from May. 1950. The ov^- 
draft accommodation obtained from toa 
assessee was utilised by the Corporation 
to meet its liability to the manufacture 
in England as and when such liability, 
matured. It has also been found by tog 
Appellate Assistant Commissioner that 
a part of this overdraft was utilised by 
the Corporation for meeting its overhead 
charges in the United Kingdom. So, it 
could not be said that the amount of the 
overdraft granted by the assessee to toe 
Corporation had been brought into the 
taxable territories in cash or in kina 

34. Further, the statements^ made W 
toe assessee and the Corporation before 
tol tocome!t^ Officer would show that 
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not only bad the plant and machinery ar- 
rived in India but they had been iMtalled 
and was in most cases in operation on 
or before June 1950. The statement filed 
by the Corporation before the Income-tax 
Officer, which is included in the paper 
book, at p. 63-65. shows that during the 
accounting years 1952 and 1953 very sub- 
stantial amounts were utilised out of the 
overdrafts for meeting the ordinary day 
to day expenditure of the Corporation fa 
the U. K. It could not, therefore, be 
said that the overdraft accommodation 
granted by the assessee to the Corpora- 
tion had been utilised solely for the pur- 
pose of bringing in plant and machinery 
bto the taxable territories. 

35. Mr. Pal was somewhat taken abadc 
when we drew his attention to the fact 
that he had not advanced any arguments 
on the second question referred and 
tVinnph he made a valiant attempt to con- 
vince us that both the Appellate Assis- 
tant Commisrioner and the Tribunal act- 
ed arbitrarily in deducting the propor- 
tionate costs of the Head Office from the 
amount of the income from interest on 
the overdrafts granted to the Tea 
paritpa , he was not successhd. Mr. PaL 
some what hesiUtingly. pointed out ih&t 
this was not the question asked to be 
referred W the Commissioner in his ap- 
plication under Se<^oa 66 (1). The ques- 
tion that the ^mmlsrioner had asked for 
reference was that if the first question 
was answered in favour of the Depart- 
ment. then whether the computation of 
the income from Interest on the over- 
drafts granted to the Corporation by the 
assessee was in accordance with law, and 
that through inadvertence the Tribunal 
referred the question'd the propriety 
of the computation of such income in 
the case of the Tea Companies. 

36. I, therefore, concur with the 
wers given by my Lord to the questions 
referred to this Court in this reference. 
TyN/D.V.C, Reference answered 

accordingly. 


AIR 1969 CALCinTA 80 (V 56 C 15) 
P. B. MUKHARJI, J. 

Prem N. Mayor and others. Plaintiffs 
V. Registrar of Trade Marks and others. 
Defendants. . 

Trade Mark Appeal ' No, 20 of 1965, 
D/- 24-4-1968. 

(A) Trade and Merchandise Marks Act 
(1958), S. 23 Reasonable diligence and 
expeffition at every stage throughont 
iirocess of registration is necessary, 

(Para 2) 

(B) Trade and Merchandise Marks Act 
(1958), S» 12 (1) — Similarity of marks 

PLttL/C697/68 


— Test for determining — On facts held 
that appellations of 'Lion Brand’ chafleut- 
ter blades and 'Ma Dwga Brand’ were 
entirely distinct and separate. 

The general requirement of the law is 
that the mark must be distinctive In the 
sense that it must be adapted and distin- 
guished. This distinctiveness is funda- 
mental and primarily a matter of fact. 
Past decisions may offer suggestions or 
principles for guidance showing what 
kinds of evidence or considerations should 
influence the Court in mming to the con- 
dusions but they are of no further help. 
It is a caution in Trade b^k law which 
is frequently missed and yet of central 
signfficance. Distinctiveness being pri- 
marily a matter of fact, evidence can be 
given regarding distinctiveness in fact. 
There are no narrow or rigid rules about 
distinctiveness. Such distinctiveness may 
be either in Individual features or in ge- 
neral arrangement A mark should there- 
fore be corrsidered as a whole on its to- 
tal Impression and as a general rule at- 
tempts to dissect a mark in order to des- 
troy distinctiveness have been disapprov- 
ed. It is the totality of the impre^on, 
phonetically and visually, which is the 
test If that totality of impression Is 
likely to cause deception or concision, 
then the identity is established. If sot 
then they are dissimilar: AIR 1960 SC 
142 (147), Foil. (Para 9) 

Hdd on facts that the appellation of 
the respective marks, viz., the applicant’s 
•Ma Durga Brand’ chafleutter blades and 
the opponent’s 'Lion Brand' chaffeutter 
blades were entirely distinct and sepa- 
rate, There was no phonetic similarity, 
there was no visual similarity. No doubt 
the lion was common to both. But even 
the pictorial representation of the lion in 
either case was entirely distinct and se- 
parate. The majesty of the Goddess sit- 
ting on the lion overwhelmed the lion 
part of the device in applicants’ applica- 
tion for registration. The lion in *Ma 
Durga Brand’ was also very different 
from the lion in the 'Lion Brand’, The 
lion in the "Hon Brand” was not ordy 
sole or solitary lion without a rider but 
made a full face with all the manes show- 
ing while the lion in the "Ma Durga 
Brand" was a lion facing sideways and 
It was the Image of goddess Durga whi^ 
faced the front. Therefore, what was im- 
portant was that the first glance and the 
first impression of these two marks would 
be "lion” in the case of "Lion Brand”, 
goddess "Durga” in the case of "Ma 
Duiga Brand”: AIR 1960 SC 142 (144) 
and AIR 1963 SC 449 (452), Foil, 

(Para 8) 

Even assuming that purchasers of the 
goods in question are illiterate, tmedu- 
cated peasants, that fact does not help 
the opponent in the present case. For In 
spite of Illiteracy and lack of education 
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in the peasants of India, they are 
familiar with the image and idea of what 
is a lion and what is Goddess Durga. It 
needs emphasis in this case that the 
of goods on which the opponent uses ms 
trade mark demands skill and technology 
which may not associate the pimch^^s 
of this class of goods with the total dark- 
ness of illiteracy and lack of education. 
Prabhudas Bhaichand v. Tribhuhandas 
decided by Bombay High Court on 12-1- 
1961, ReL on. (Para 11) 

(C) Trade and Merchandise Marks Act 
(1958), Ss. 12 (1), 31, 32 — Application 
for reffistration — Opponent camot rely 
on mere circumstance of his prior 

on the register — Only presumption that 
follows from registration of mark is its 
prima facie evidentiary value about its 
validity and no other presumption is re- 
cognised: AIR I960 SC 142 (146-47), Fo^ 

(Paras 15, 17J 

(D) Trade and Merchandise Marks Act 
(1958), S. 12 (1) — Evidence Act (1872), 
Ss 13, 43 — Question whether applicants 
mmk is identical or deceptively similar 
to trade mark of opponent — ^Opponent 
citing judgments in which p^ira, facts 
and trade marks were enturely different 
— Such judgments or 

be used against applicant: AK 192S 
99 (102) and AIR l^^l PC 89 (92) and 
AIR 1942 PC 40 and 1954 SC 606 
mi R«>£ (Paras 19 and iS) 

(E) Trade and Merchandise Marks Act 

(1958), Section 21 — "Any person ^ 
Need not be only a prior registered trade 
mark owner — Even customer, purchaser 
or member of pubUc likely to use goods 
may object to registration on of 

possible deception or confeion. (Para 

(F) Trade and Merchandise Marks Act 
(1958), Ss. 18, 19, 20, 21, 22 ^ado 
Mark Rules, Rr. 37 to 43, 51 to 55 — 
Nature of onus of proof (Obiter). 

The question of onus of proof m tr^e 
mark law is a complicated que^ion. 
fixed or rigid formula is available nor 
there any fixed doctrine of onu^s winch 
can be spelt out of the Trade Mark law 
or the statute. The brief an^ys^ of the 
Trade and Merchandise Marks Act 19oo 
and the rules made thereimder emphasise 
certain broad principles and featiues. 
From Ss. 18 to 22, one thing is clear mat 
when an applicant makes his apphcation 
for registration, the onus in the first 
is upon him to show that he is withm 
the law prima facie and he does not in- 
fringe Ss^ 8-14 of the statute. It is only 
when he has discharged that pnmai^ 
onus that the application can be accept- 
ed by the Registrar under S. 18 (4) ol 
the statute. The Registrar can refuse 
the application at that stage or uiay ac- 
cept it absolutely or may accept it sub- 
Sect to amendments, modifi^uoi^, 
ditions or li^tations as he thinks fit. But 
when he accepts it, then that acceptance 
1969 CaL/6 H G— 19 


prima fade shows that the applicant has 
crossed the preliminary hurdle of onus 
unless it is withdrawn under S. 19 of the 
statute. If it is not withdrawn, then this 
application is advertised inviting oppo- 
sition, if any, to registration. The stage 
which follows after advertisement ap- 
pears to throw the burden upon those 
who are opposing to prove their opposi- 
tion and the onus is upon them to show 
that what the RegMrar has prima fade 
accepted is not entitled to registration. 
The onus, therefore, would be upon the 
opposer to support his grounds of oppo- 
sition at that stage. The Trade Mark 
Rules under S. 133 of the Trade and Mer- 
diandise Marks Act 1958 appear to sub- 
scribe to that view. Trade Mark Rules 
37 to 43 show the preliminary onus upon 
the applicant for registration of a trade 
mark. Rules 51 to 55 appear to show 
that the onus shifts then to the opposer 
to support his grounds of opposition by 
evidence. Rule 53 expressly requires evi- 
dence in support of opposition and Rule 
53 (2) goes so far as to say that if an 
opponent makes no opposition under 
Ride 53 (1) within the time therein pres- 
cribed, he shall, unless the Registrar 
otherwise directs, be deemed to have 
abandoned his opposition. This rule shows 
definitely that if he does not oppose and 
if he does not support his opposition by 
evidence, he would be deemed to have 
abandoned his opposition. This would 
Indicate that the onus is upon the op- 
poser to support his grounds of opposi- 
tion. (Obiter). (Para 31) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 449 (V 50)= 

(1963) 2 SCR 484, Amritdhara 
Pharmacy v. Satya Deo 29, 31 

(1961) Prabhudas Bhaichand v. Tri- 
bhubandas Kusaldas, a decision of 
Shah, J. delivered on 12-1-1961 
(Bom) 10 

(1960) AIR 1960 SC 142 (V 47)= 

(1960) 1 SCR 963, Com Products 
Refining Co. v. Shangrila Food 
Products Ltd. 9, 15, 28 

(1954) AIR 1954 SC 606 (V 41), 
Sitaldas v. Sant Ram 
(1945) 63 RPC 97, In the matter of 
Smith Hayden & Co. 

(1942) AIR 1942 PC 40 (V 29)= 

202 Ind Cas 203, Coca-Cola Co. of 
Canada Ltd. v. Pepsicola Co. of 
Canada Ltd. 

(1935) 52 RPC 136 In re, William 
Bailey (Birmingham) Ltd., Re; 
GHbert & Co. 

(1934) 52 RPC 15, In re. Hawthorn 
& Co. Ltd., Re. 

(1931) AIR 1931 PC 89 (V 18)= 

58 Ind App 125, Gobinda Narayan 
Singh v. Shamlal Singh 
(1929) AIR 1929 PC 99 (V 16)= 
n.R 56 Cal 1003, Gopika Raman 
Roy v. Atal Singh 


23 

32 

22 

9 

9 

21 
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(1924) 41 RPC 423. 'William Henry 
Huxley, In the Matter of 39 

(1906) 23 RPC 774, Pianotist Co’s, 

In re 30 

39 RPC 285. "Winesden Varnish Co., 

Ltd. V. Young & Marten Ltd. 15 

B. K. Bachawat and A. C. Roy, for 
Plaintiffs; Tibrewalla. for Defendants. 

JUDGMENT: — This Is an appeal un- 
der Section 109 of the Trade and Mer- 
chandise Marks Act, 1958 from the deci- 
sion of the Deputy Registrar of Trade 
Marks dated the 7th November. 1964, dis- 
missing the appellant’s opposition to the 
respondent Pannalal AgarwaVs applica- 
tion for registration. The other respon- 
dent in this appeal Is the Re^rar of 
Trade Marks. 

2. Before stating the facts tfving rise 
to the points for decision In this appeal 
it will be worth drawing attention to the 
present dtuation In respect of re^stra- 
tion of Trade Marks and the delay that 
has occurred in this case. The applica- 
tion for retdstration was made as early 
as the 18th April. 1960. This appeal in 
this Cotirt is being heard eight years 
after toat application was made. About 
two years passed from the date 
of the application for registration 
for advertisement to issue; such advertise- 
ment Issued on the 1st January. 1962. 
Again another two years elapsed before 
the matter was heard before the Deputy 
Registrar on the 6/7th October, 1964. This 
period of two years was too long for affi- 
davits. The period that elapsed for ad- 
vertisement was also too long. The ap- 
peal from the decision of the Deputy Be- 
^strar. Trade Marks was filed expedl- 
Uously. The Deputy Registrar’s dedrion 
was mven on the 7th November, 1964, 
and the appeal to this Court filed on the 
5th February. 1965. Then again more 
than toree years have elapsed before the 
appeal came up for hearing. It Is neces- 
sary to emphasdse that registration of 
Trade Marks is of vital Importance and 
significance to trade and commerce and 
there should be reasonable diligence and 
expedition at every stage throughout the 
process of registration. If an applicant 
for registration of a Trade Mark has to 
for eight or ten years to have his 
mark registered., then It Is a lamentable 
state of affairs which should be remedi- 
ed. 

3. The facts of the case giving rise to 
this dispute are - simple. Respondent 
Pannalal Agarwal of 157. Netajl Subhash 
Road, Calcutta made an application on 
the 18th April. 1960. for registration In 
Part A of the Register of a Trade Mark 
consisting of a label containing the de- 
vice or a Composite picture of a goddess 
Eeated on a lion and the words "Ma Dur^ 
Brand” underneath the device In Class 7 
In respect cl agricultural Implements 


specially for chaffcutter blades. At tho 
preliminary stage before acceptance* ol 
this application for registration by tha 
Registrar the applicant Pannalal Agarwal 
agreed to amend the designation of the 
goods to "Chaffcutter blades" and to dis- 
claim the letters "Ma”. The application 
so amended was advertised as accepted 
subject to opposition. The advertisement 
appeared In Trade Marks Journal dated 
the 21st January, 1962. A notice of op- 
position was filed on the 20th MaT(ffi, 
1962. by the appellant V^en I say tha 
opposltioa WM filed by the appellant 
there is a point which may be infficated. 
The appellant is a registered firm under 
the Indian Partnership Act but the per- 
son registered as the owner of another 
Trade Mark called the "Uon Brand" was 
a Joint Hindu family Firm. I'shall return 
to this point later. 


4. Continuing vdth the facts of tha 
case the appellant's opposition was based 
on the prior user, registration and repu- 
tation of a Trade Mark No. 12301 regis- 
^ respect. Inter alia, ol 
chaffcutter blades and knives”. Affida- 
vits according to the Trade Marks Rules 
were ffied before the Registrar In sup- 
port of the respective cases of the app^ 
I^t and respondent Pannalal Agarwal. 
The whole case of the opposition of the 
appellant to the registration of "Ma 
Dupga Brand” with that device describ- 
ed a^ve was based on the contention 
teat that mark resembled the registered 
Trade htork of toe appellant and there 
likelihood of confusion or deception. 
The short point, therefore, for decision 
K whether the respondent Pannalal 
^arwal 8 mark Is deceptively rimllar to 
the appellant’s reristered mark within 
^ ot Section 12 ( 1 ) ot tha 

^de and Merchandise Marks Act, 19582 
^e language of Section 12 ( 1 ) of the 
rrade and Merchandise Marks Act, 195 A 
Is.^ Inter alia, as follows:— 

« provided In sub-section (31 

noTrade Mark shall be registered in res- 
of any goods or description of goods 
identical vdth or deceptively 
which Is already 
re^terrf in the name of a different pro- 
pri^r In respect of toe same goods or 
Ascription of goods." 
pie t^ of "same goods or description of 
gwds In Section 12 (1) of the Act ap- 
here because toe appellant’s trade 
Ho. 12301 on toe register is la res- 
pect ^ the s^e goods for which respon- 
drat Pan^al Agarwal applied for regls- 
toatlon viz., "ch^cu^r blades’* of the 
description quoted above. The whole 
^int therefore Is reduced to this ques- 
tion, whether the respondent Pannalal’s 
application for reristerlng the "Ma Durga 
Brand” trade mark Is Identical with or 
deceptively similar to the registered trade 
mark ol the appellant? 



HSG9 P. N. Mayor v. Registrar of Trade Marks (P, B. Mukharji J.) Cal 83 


6. What then are the respective marks 
Involved in this dispute? The appellant’s 
trade mark consists of a label containing 
the device of a Uon, a blank scroll above 
and a scroll containing the words "Lion 
Brand” below the lion device. It was 
registered on the 18th February. 1943. in 
part A of the Register in Class 7 in res* 
pect of "agricultural implements of the 
larger kind, and parts thereof; agricul- 
tural machinery and parts thereof, in- 
cluding chaficutter blades and knives”. 
This registration was renewed for a pe- 
riod of 15 years on 18-2-1950 which ex- 
pired in 1965. 

6. The striking features of the Ap- 

E ellant’s trade mark are the device of a 
Ion and the words "Lion Brand”. These 
are the distinguishing and essential fea- 
tures of that mark. In fact, the device 
contains no other picture of anything 
else but that of a lion of the above des- 
cription. The Appellant’s goods, it is 
said, were bought and sold by reference 
to the word "Lion” of that device. 


7. Respondent Pannalal Agrawal’s 
mark, for which he applied for registra- 
tion. consists of the label contaiiMg the 
device of a goddess seated on a lion and 
the caption "Ma Durga Brand”. The 
goddess device is a four-armed device of 
a goddess holding a trident in one hand, 
a sword in another, a discus in the third 
and a bow in the fourth. This goddess 
device has all the well-known attributes 
or symbols of a four-armed goddess 
Durga. In the label she is shown seated 
on her "Vahan” (moxmt) which is a lion. 
The goddess dewce is so blended with 
the lion device that the lion device has 
totally lost all its individuality and the 
identity of the label has merged into that 
of Goddess Durga. The dominating and the 
commanding attention, feature, concentra- 
tion and totality of the picture are oc- 
cupied by the figure of the Goddess. Res- 
pondent Pannalal Agarwal’s goods are 
bought and sold by reference to the 
Goddess Durga Brand and not to the de- 
vice of lion. 


8. The appellation of the respective 
[mark-s, viz.. Appellant’s "Lion Brand” 
Imd the Respondent Pannalal Agarwal’s 
"Ma Durga Brand” are entirely distinct 
and separate. There is no phonetic simi- 
[laritv; there is no visual similarity. No 
{doubt the lion is common to both. But 
even the pictorial representation of the 
lion in either case is entirely distinct and 
separate. The majesty of the Goddess sit- 
ting on the lion overwhelms the lion part 
(of the device in Respondent Pannalal 
lAgarwal’s application for registration. 
iThe lion in "Ma Durga Brand” is also 
(very different from the lion in the "Lion 
Brand”. I shall not dissect the picture 
of the lion showed In this picture because 
jwhat, I shall presently show, Is not in- 


tended by the law. It is enough to say 
that the lion in the "Lion Brand” is not 
only sole or solitary lion without a rider 
but makes a full face with all the manes 
showing while the lion in the "Ma Durga 
Brand” is a lion facing sideways and it 
is the image of goddess Durga which 
faces the front. Therefore, what is im- 
portant is that the first glance and the 
first impression of these two marks would 
be "lion” in the case of "Lion Brand”, 
and Goddess "Durga” in the case of "Ma 
Durga Brand”. 

9. As I understand the law of Trade 
Mark on the point, the general require- 
ment of the law is that the mark must 
be distinctive in the sense that it must 
be adapted and distinguished. This dis- 
tinctiveness is fundamental and primarily 
a matter of fact. Past decisions may offer 
suggestions or principles for guidance 
showing what kinds of evidence or consi- 
derations should influence the Court in 
coming to the conclusions but they are 
of no further help. It is a caution in 
Trade Mark law which is frequently 
missed and yet of central significance. 
Distinctiveness being primarily a matter 
of fact, evidence can be given regarding 
distinctiveness in fact. There are no nar- 
row or rigid rules about distinctiveness 
Such distinctiveness may be either in in- 
dividual features or in general arrange- 
ment. A mark should therefore be con- 
sidered as a whole on its total impres- 
sion and as a general rule attempts to 
dissect a mark in order to destroy dist- 
inctiveness have been disapprove m 
such cases as Re. Hawthorn & Co.. Ltd., 
(1934 ) 52 RPC 25 and Re. William Bailey 
(Birmingham) Ltd., Re, Gilbert & Co., 
(1935) 52 RPC 136. In fact, the general 
Principle of trade mark law in determin- 
ing the question of identity or deceptive 
Eunilarity is that the marks, names or 
get-up concerned must always be consi- 
dered as a whole as the true test. See 
the observation of the Supreme Court in 
Corn Products Refining Co. v. Shangril? 
Food Products, AIR 1960 SC 142 at p. 147 
where it says "It is well recognised that 
in deciding a question of sunilarity bet- 
tween two marks, the marks have to be 
considered as a whole”. It is the tota- 
htv of the impression, phonetically and 
visually, which is the test. If that tota- 
lity of impression is likely to cause de- 
ception or confusion, then the identity is 
established. If not. then they are dissi- 
milar. Support for this view of the law 
is obtained from Article 874 at p. 527 and 
Article 987 at p. 589 of Lord Simond’s 
3rd Edn. of Halsbury’s Laws of England, 
Vol. 38. In that authoriW. in Article 992 
at p. 591 of 38 Halsbuiy it has been stated 
also "where there are common elements 
in two or more marks, more regard must 
be paid to the parts that are not com- 
mon but the common parts must not be 
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disregarded.” There are a number ol 
authorities cited in support of that prcn 
posiUon. So even if the lion is a cwn-* 
mon part in these two marks under con- 
sideration. the fact that one is alone 
lion and the other a lion vnth the goddess 
Durga with four arms would avoid any 
risk of identity or deceptive rinularity ox 
confusion. 

10. Both the decision of the By. 
gistrar and learned Counsel appearing 
for the Registrar of Trade Marks before 
me have relied on the unreported judg- 
ment of the Bombay High Court in Pra- 
bhudas Bhaichand v. Tribhubandaa Ku- 
saldas, a dedidon of Shah, J., delivered 
on January 12. 1961 CBom.). That case 
discussed the competition between two 
piar Via — one only a horse and the other 
a horse with a rider who was a fairy 
wito wings. The first was known as the 
"Horse Brand" and the other was known 
as "Pari Ghora”. Shah, J., in course of 
his Judgment upholding the decdslon of 
the Registrar of Trade Marks there ^In 
aBovnng registration of the horse urith 
the fairy Inter alia observed as follows:— 

"This makes. In my opinion, all the dif- 
ference between the respective derigns ol 
the petitioners and the respondents, 
V^ereas the petitioners’ design does not 
spell any mythological legend, the detig n 
of the respondents does spell it To the 
right of an ordinary man. the design of 
the horse in the mark of the petitioners 
woxild appear to be more of a race horse 
than a celestial horse, but the picture 
of the horse in the desijm of the Respon- 
dents mere looks like a celestial horse. 
The distingiushing feature, in ray opi- 
nion, is the picture of the fairy on the 
top of the horse and if one finds out dis- 
features in the two different 
designs, the test laid down by our Court 
In the case died above is dearly satis- 
fied." 

11. If the horse with a fairy carries 
the mythological tradition, the "Ma Durga 
Brand" of Respondent Pannalal Agarwal 
In this case carries a more forceful my- 
thological and religious legend known to 
the people of the country who are faml- 
fTap with the goddess Durga with the 
•'Vahan” of a lion. The point Is of some 
Importance because the Appellant con- 
tended before this Court that these goods 
were purchased by ordinary Illiterate 
and tmrfucated peasants in carrying on 
their agricultural occupation. There Is 
however no evidence on the point of what 
classes of purchasers usually buy the Ap- 
pellant’s goods. ' I shall come to the ques- 
tion of evidence presently. But even as- 
smnlng that ’ purchasers of the goods in 
question are illiterate, imeducated pea- 
sants;' that fact does not help the Appel- 
lant in the present case. For in cmte of 
ilUteracy and lack of education In the 


peasants of India, they are quite familiar 
with the image and idea of what is a lion 
and what is Goddess Durga. It needs 
emphasis in this case that the type ol 
goods on which the Appellant uses his 
trade mark demands skill and technolo- 
gy which may not associate the piucha- 
sers of this class of goods with the total 
darkness of illiteracy and lack of educa- 
tion. 

12. In fact, it will not be inappropriate 
to quote Shah, J.. again in that Bombay 
decision where on a similar argument of 
Illiteracy the learned Judge observed as 
follows:— 

"As stated above, the design must be 
looked at as a whole and when the Res- 
pondent’s design Is thus looked at,, the 
Idea that is clearly conveyed to one’s 
mind and ihta does not require any 
amount of literacy because all that one 
has got to do Is to see with one’s eyes, 
which do not require to be literate or 
illiterate Is that It is a picture somewhat 
ol a celestial character having no pa^- 
lel in this mundane world. One does not 
find fairies on the surface of the earth 
nor believe that witness (sic). Fairies are 
mythological figures and, iirespectlve ol 
one’s literacy or illiteracy. I should ima- 
gine everybody knows what a fairy or 
Pari in Indian langxiage means." 

13. Applying that test, it can be 
equally said on the facts here before me 
that a goddess with four arms Is not a 
familiar mundane figure which can be 
seen in the roads and streets. If the fairy 
was celestial In the Bombay case, Ma 
Durga is more celestial in the present 
case. They are therefore suffident dist- 
inctive characteristics of this device for 
which the Respondent Pannalal Agarwal 
seeks to have a registration. 

14. It will be appropriate here at tliTt 
stage to come to the ^cts found by the 
Deputy Registrar. The appellant's pori- 
tion on the facts appears to be hopeless. 
It is his case that registration of the res- 
pondent Pannalal Aganval’s mark will 
cause deception or confusion but no eid- 
dence whatever has been produced about 
the possibility of such deception and con- 
fusion. Secondly, although the date of 
registration ol the appellmt’s trade mark 
shows the date when it was registered, 
there Is no evidence whatever of conti- 
nuous user from any Independent source, 
Thirdly, there is no evidence from any 
independent soxirce about the reputation 
that this mark of the appellant Is alleg- 
ed to have acquired. Fourthly, no fact 
or evidence has been produced to show 
the anntial turnover of the appellant’s 
goods or even to show the class of pur- 
chasers who buy his goods. No cash 
memo on behalf of the appellant has been 
produced. No accounts on behalf of the 
appellant have been shown. No advertise- 
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ment or publicity has been proved on be- 
half of the appellant or bis goods. On that 
state of records about facts found and 
evidence given, I am not at all impressed 
by the merits of the appellant’s case on 
deception and confusion. 

15. The appellant seems to rely only 
on two dxcuiiistances. The first drcum- 
Btance is that his mark is already a re: 
gistered trade mark, I am afraid mat la 
not enough. The Supreme Court observ- 
ed in AIR 1960 SC 142 at pp. 146-47 as 


follows: — 

"Now of comrse the presence of a mark 
in the register does not prove its user at 
all It is possible that the mark may 
have been registered but not used. It is 
not permissible to draw any inference ^ 
to thdr user from the presence of t^ 
m^rk-R on the register. If any authority 
on this question is conadered necessa^ 
reference may be made to Kerly page 507 
and Willesden Varnish Co. Ltd. v. Yoimg 
& Marten Ltd., 39 RPC 285 at p. 289. 

It is needless to point out that the only 
presumption that follows from registra- 
tion of a trade mark is its prima faae 
evidentiary value about its vahdi^ and 
as stated in Section 31 of the Tr^e and 
Merchandise Marks Act, 1958 which reads 
as follows; — 

"(11 In all legal proceedings relating m 
a trade mark registered under tins Art 
■(induding applications under Section 56), 
ithe original registration of the trade 
mark and of all subsequent assig^ents 
■and transmissions of the 
be prima fade evidence of the vahdity 

thereol 

(2) In aU legal proceedings as ^oresdd 
a trade mark registered m Part A of me 
register shall not be_ held to be mv^d 
on the groimd that it w^ not a regis- 
trable trade mark imder Section 9 ^cept 
upon evidence of distincti^ness ^d ttet 
such evidence was not subrmtted to the 
Registrar before registration, if it is 
found that the trade mark had been so 
used by the registered proprietor or ms 
predecessor-in-title as to have become 
distinctive at the date of registration- 

16. Section 32 of the Act makes fur- 
ther provision that subject to Sections 35 
and 46. in all legal procee^gs rdatmg 
to a trade mark registered m Part A of 
the register, induding of course applica- 
tions under Section 56, the origind r^ 
gistration of the trade mark sh^ ^er 
the expiration of 7 years froni the date 
of such registration be t^en to be vahd 
in all respects unless it is p rov ed: 

(a) that the origmal registration was 

obtained by fraud; or 

(b) that the trade mark was registered 
In contravention of the proi^ons of 9®^" 
tion 11 or offends against the provisions 
of that section on the date of commence- 
ment of the proceedings; or 


(c) that the trade mark was not at the 
commencement of the proceedings, dist- 
inctive of the goods of the registered pro- 
prietor. 

17. Except the presumption noted 
above there is no other presumption re- 
cessed by the statute. The appellant’s 
reliance therefore on the mere circum- 
stance of his prior mark on the Register 
cannot help him in this respect. 

18. The other drcumstance on which 
the appellant relies is on a series of judg- 
ments mostly of the Subordinate Coui^ 
of Punjab except one of the Punjab High 
Court. In order to show that the appel- 
lant had brought legal proceedings to 
assert his title to his registered trade 
mark against diverse parties, these judg- 
ments were used as parts of the affidavits 
filed by the appellant before the Regis- 
trar of Trade Marks, 


19. Now apart from the legal question 
how far these judgments are admissible 
and whether they are at all any proof 
against respondent Pannalal Agarwal, 
the value and weight of these judgments 
are negligible in this case. In the first 
place, the parties were different. In the 
second place, the facts were different. In 
the third place, the trade marks which 
were alleged to have been infringing the 
appellant’s trade mark in these legal pro- 
ceedings were entirely different from the 
present case before me. Fourthly, not 
anyone of the witnesses who deposed m 
those cases has been produced here in 
this case, nor any of their affidavits used 
in the present case. These judgments in- 
tended to be used in support of the ap- 
pellant are not judgments in rem. They 
are judgments inter partes and are con- 
fined to the facts of dispute in those indi- 
vidual cases. The respondent Pannalal 
Agarwal is not a party to any of these 
judgments or proceedings. On those facts 
I do not consider that these_ judgments 
or their facts can be used against respon- 
dent Pannalal Agarwal. 


20. I shall notice at t^ stage some 
of the authorities on this point. The 
Privy Council in Gopika Raman ,Roy v. 
Atal Singh, AIR 1929 PC 99, a case not 
under the Trade Mark law laid down the 
obvious principle that the Evidence Act 
does not make finding of fact arrived at 
on the evidence before the Court in one 
case evidence of that fact in another case 
where the parties are not the saine._ See 
the observations of Sir John Wallis in the 
Privy Council at page 102 of that report. 

21. On behalf of the Appellant, reli- 
ance was placed upon the Privy Coimcu 
decision in Gobinda Narayan Sii^h v. 
Shamlal Singh, 58 Ind App 125-(^ 
1931 PC 89) to show that ^der 

13 and 43 of the Indian Evidence Art 
judgment in a previous suit w^ admi^ 
Bible; but that was only admissible as 
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establishing the particular partition re- 
eulting from that suit and it was dearly 
laid down by the Privy Coundl that nei- 
ther the reasons nor any finding of fact 
Was relevant in the subsequent suit be- 
fore the Privy CoundL See observations 
of Sir George Lowndes. J., at p. 136 of 
that Report (of lA)— (at p. 92 of AIR). 

22. There are some dedaons on trade- 
mark judgments, regarding their admis- 
dbilitv. probative value and weight. The 
well-lmown decision of the Privy Council 
in the Coca-Cola Co. of Canada Ltd. v. 
Pepsicola Co. of Canada Ltd., AIR 1942 
PC 40 is relevant on the point There 
Lord Russell delivering the judgment of 
the Privy Coundl observes at pp. 41 and 
42 "the Court is not entitled to refer to 
or even rely upon a judgment given In 
proceedings to which neither the piafn- 
tifi nor the defendant was a party as 
proving the facts stated therdn.” 

23. The Supreme Court in Sitaldas v- 
Sant Ram. AIR 19M SC C06. while dis- 
cussing religious endowments In Hindu 
law observ^ at p. 614: "But the judg- 
ment Itself we tlunk can be received 
tn eridence under Section 13 of the Evi- 
dence Act as a ‘transaction'’ In which 
ELishore Das, from whom Ishar Das pur- 
ports to derive his title, asserted his right 
as a spiritual collateral of Mongal Das and 
on that footing got a decree." That ob* 
tervation is of no help to the Appellant In 
this case for there the title and its deri- 
vation made for a unity of the sub- 
ject etnd all the persons claiming there- 
under. Here all that is absent It is 
not the Aopellanfs right or assertion of 
his trade mark which is in question in 
the present appeal The question in the 
present appeal is whether Respondent 
Pannalal Agarwal's application to regis- 
ter "Ma Durga Brand” would create any 
deception or confusion with the Appel- 
lant’s registered trade mark. For that 
purpose I fail to understand how these 
other judgments where the parties, the 
subject-matter and the alleged Infringing 
trade marks were all different could be 
used against the present Respondent 
Pannalal AgarwaL In mv opinon. thej 
cannot be used either in fact or in law. 
In the present case. 

24. Inddentallv. It has been rightly 
criticis^ bv the learned Counsel on be- 
half of the Registrar of Trade Marks that 
even the Appellant’s assertion of the 
right to his trade mark, for which these 
other judgments could be admissible, be- 
come Inadmi.ssible because that assertion 
and the plaintiffs in those cases were not 
the same person as the present Appel- 
lant beirause those other legal proceed- 
ings. as I have said before, were institut- 
ed by a joint Hindu family and the pre- 
sent Appellant is the partnership firm 
roistered under the Indian PartnershiD 
Act 


25. On this point objection was raised 
bv the learned Counsel on behalf of the 
Registrar of Trade Marks that In fact 
the Appellant is not the registered owner 
of the trade mark and therefore is not 
entitled even to object. But that point 
cannot succeed because Section 21 of the 
Trade and Merchandise Marks Act 1958 
dealing with opposition to registration 
speaks of "any person may object to an 
application for registration.” Therefore 
"any person" need not be only a prior 
registered trade-mark owner. Even a 
customer, a purchaser or a member ol 
the public likely to use the goods may 
object to the registration of a trade mark 
in respect of such goods on the ground 
of possible deception or confusion. Decep- 
tion or confusion ts a matter of public 
Interest which is an important concern 
of the trade mark law. 

26. I shall refer here to two dedsionr 
of the Supreme Court at this stage. One 
has already been mentioned In connec- 
tion with another point viz.. AIR 1960 
SC 142. This decision lays down the law 
that In order that a trade mark may ac- 
ouire reputation among the general pub- 
lic. what Is necessary is that the repu- 
tation should attach to the trade mark. 
In other words, the reputation Is the re- 
putation of the trade mark and not the 
maker of the goods bearing the trade 
mark. The Supreme Court in that ease 
lays down further this law at p, 144 by 
observing as follows:— 

"As we have earlier stated, the Appel- 
lant had opposed the registration of the 
Respondent’s mark under Section 8 (a) 
and also under Section 10 (1). In order 
that Section 10 (1) might apply to the 
case, the Appellant had to establish that 
Its mark had been registered in respect 
of the same good.s or description of goods 
for which the Respondent had made Its 
application for registration,” 

27. The other Trade Marks Act ded- 
son of the Supreme Court Is reported in 
AIR 1063 SC 449, Amritdhara Phar- 
macy V. Satya Deo. There the Supreme 
Court at p. 452 observed as follows:— 

"It would be noticed that the words 
used in the sections and relevant for our 
purpose are "likely to deceive or cause 
confusion." The Act does not lav down 
any criteria for determining what is "Uke- 
ly to deceive or cause confusion." There- 
fore. every case must depend on Its own 
particular facts and the value of authori- 
ties lies not so much in the actual ded- 
don as in the tests applied for determin- 
ing "what is likely to deceive or cause 
confusion," On an application to the Re- 
gistrar, the Registrar or an opponent 
may object that the trade mark Is not 
register^ by reason of Clause (al of Sec- 
tion 8 or Section 10 (1) aa in this case 
In such a case, the onus is on the appU- 
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cant to satisfy the Registrar that the 
trade marH applied for is not likely to 
deceive or cause confusion. In cases in 
Vvhich the Tribunal considers that there 
is doubt as to whether deception is like- 
ly. the application should be refused. The 
trade mark is likely to deceive or cause 
confusion by its resemblance to another 
already registered if it is likely to do so 
in the course of legitimate use in a mar- 
ket in which two marks are assumed to 
be in use by the traders in that market” 

28. The Supreme Court there followed 
the celebrated observations of Parker. J., 
in In Ra Pianotist Co.’s, (19061 23 RPC 
774 at p. 777 on the principles of compa- 
rison in these terms: — 

"You must take the two words. You 
must judge them, both by their look and 
by their sound You must consider the 
goods to which they are to be applied. 
You must consider the nature and kind 
of customer which would be likely to buy 
those gooda In fact you must consider 
aU the smrounding drcumstances and 
you must further consider what is likely 
to happen if each of those trade marks 
is used in a normal way as a trade mark 
for the goods of the respective owner of 
the marks.” 

29. The Supreme Court in Amritdha- 
ra’s case, AIR 1963 SC 449 also follow- 
ed and approved the law laid down W 
Kerly on Trade Marks, 8th Edn. at p. 400 
where it is stated: "For deceptive re- 
semblance two important questions are: 
(11 who are the persons whom the re- 
semblance must be likely to deceive and 
(2) what rules of comparisons are to be 
adopted in judging whether such resem- 
blance exists. As to confusion, it is per- 
haps an appropriate description of the 
state of mind of a customer who on see- 
ing a mark think s that it differs from 
the mark on goods which he has pre- 
viously bought but is doubtful _ whether 
the impresrion is not due to imperfect 
recollection.” 

30. On the application of these tests 
of comparison I have no reason to doubt 
that the marks in this case have no iden- 
tity or any reasonable similarity to 
cause deception in any manner whatso- 
ever. 

31. In this view of the matter, the 
question of onus which was argued is no 
jlonger relevant or important for the de- 
rision in this case. The question of onus 
of proof in trade mark law is a compli- 
cated question. No fixed or rigid formu- 
la is available nor is there any fixed doc- 
trine of onus which can be spelt out of 
the Trade Mark law or the statute. The 
brief analysis of the Trade and Merchan- 
dise Marks Act, 1958 and the rules made 
thereimder emphasise certain broad prin- 
dples and features. The applicant for 
re^stration ha.s certain duties and onus 
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to discharge while making an application 
for registration of a trade mark. Sec- 
tions 8 to 14 of the Act indicate the re- 
quisites for registration and the limita- 
tions for application. The applicant for 
registration has to prima facie satisfy tha 
Registrar that he does not infringe these 
statutory requirements. It is needless to 
point out that the Register is maintain- 
ed under Section 6 of the statute. Sec- 
tions 18, 19, 20, 21 and 22 of the Act lay 
down the procedure for application for 
registration, its acceptance by the Re^s- 
trar, the withdrawal of his acceptance 
in certain cases, the opposition for re^- 
tration and correction or amendment, and 
the advertisement of the application for 
registration. From these Sections 18 to 
22, one thing is clear that when an ap- 
plicant makes his application for regis- 
tration. the onus in the first place is upon 
him to show that he is within the law 
prima facie and he does not infringe Sec- 
tions 8-14 of the statute. It is only when 
he has discharged that primary onus that 
the application can be accepted by the 
Registrar under Section 18 (4) of the sta- 
tute. The Registrar can refuse the ap- 
plication at that stage or may accept It 
absolutely or may accept it subject to 
amendments, modifications, conditions or 
limitations as he thinks fit. But when he 
accepts it, then that acceptance prima 
facie shows that the applicant has crossed 
the preliminary hurdle of onus unless it 
is withdrawn under Section 19 of the 
statute. If it is not withdrawn, then tills 
application is advertised inviting oppoa- 
tion, if any, to registration. The stage 
which follows after advertisement ap- 
pears to throw the burden upon those 
who are opposing to prove their opposi- 
tion and the onus is upon them to show 
that what the Registrar has prima fade 
accepted is not entitled to registration. 
The onus, therefore, would be upon tte 
opposer to support his grounds of oppo- 
sition at that stage. 'The Trade Mark 
Rides under Section 133 of the Trade and 
Merchandise Marks Act 1958 appear to 
subscribe to that view. Trade Mark 
Rules 37 to 43 show the preliminmTr onus 
upon the applicant for registration of a 
trade mark. Rules 51 to 55 appear to 
show that the onus shifts then to the 
opposer to support his grounds of oppo- 
sition by evidence. Rule 53 ex- 
pressly requires evidence in support of 
opposition and Ride 53 (2) goes so far as 
to say that if an opponent makes no op- 
position under Rule 53 (1) within the time 
therein prescribe he shall, unless the 
Registrar otherwise directs, be deemed to 
have abandoned his opposition. This rule 
shows definitriy that if he does not op- 
pose and if he does not support his op- 
position by evidence, he would be deem- 
ed to have abandoned his opposition. This 
would indicate that the onus is upon the 
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oPTXJser to support his grounds of oppo- 
Eition. 

32. After this reference to the Indian 
statutes and ^es, one decision under the 
British Act, may be now noticed. That 
decision is reported in (1945) 63 RPC 
97 under the title of, in the mat- 
ter of an application by a Srmth Hay- 
den & Co. and is by Evershed, J. It is 
said there that the "question of resem- 
blance is one of first impresnon and that 
the applicants had discharged the onus 
of showing that confusion and deception 
would not arise by any oral or other re- 
semblance between the marks." This was 
the famous case of "Hovis” bread. At 
p. 102 of toat Report, Evershed, dec- 
lared that "the onus lies upon Smith Hay- 
den & Co. as applicants for registration 
of satisfying the Court that a negative 
answer sho^d be ^ven to both questions, 
regard beii^ had to the whole range of 
goods covert by the proposed rejSstra- 

33. In fact It is stated In 38 Halsbuty 
(Simonds Edition) Article 984 at page 588, 

"The bade general conditions which 
arise in determining the degree of resem- 
blance of trade marks eta. in all pro* 
ceedings in which comparison arises are 
very similar, but the onus of proof may 
differ in the various types of cases. Thus, 
In the case of applications for re- 
gistration of trade marks and to 
opporitlon thereto, the onus Is on 
the applicant to satisfy the Regis- 
trar that the Trade Mark applied for is 
not likely to deceive or cause confurion, 
whereas in applications for rectificatiOD 
the onus is on the applicant for revoca- 
tion. In action for Infringement of a 
trade mark or passing oS the onus is on 
the p lalntjff **- 

34. This statement, however, does not 
hold good for the context of the Trade 
and Merchandise Marks Act, 1958 in 
India and the rules made thereunder 
riiow how the onus shifts from one stage 
to the other. 

33. F inall y, Kcrly on Trade Marks, 
Ninth Edition, stat^ the law at pages 
448-49 in Secfion 833 in these terms: — 

"The difierent proceedings in which 
the question of deception and confusion 
arises are siunmarised in paragraphs which 
follow, and some observations relevant 
to the proceeding in question are added. 

"(1) On an..:kpplication to register, the 
Registrar or., an opponent may object that 
the trade mark is not registrable by rea- 
son of Secrion 11 and of Section 12 (1), 

"In su?h cases the onus is on the ap- 
plicant to satisfy the Rejfistrar that the 
trade mark applied for is not reasonably 
likely to deceive or cause confusion so 
that the refusal to register does not in- 
volve "the conclusion that the resem- 
blance is su^ that either an infringe- 
ment -action 'or a pasring-oS would bu& 


ceed. In cases In which the Tribunal 
onsiders that there is doubt «s to whe- 
ther deception is likely the application 
should be refused. 

"Apart from the difference In onus, 
the question to be considered under Sec- 
tion 12 Is roughly equivalent to asking 
whether any normal and fair use of the 
mark sought to be registered would in- 
Mnge the other — whilst the question to 
be considered In an ordinary dispute 
under Section 11 Is roughly equivalent to 
asking, whether any normsl and fair use 
of the mark sought to be registered would 
be likely to cause pasdng-o2.” 

36. As I have already said It will not 
be necessary to pursue this point of onus 
any further, having regard to the view 
that I have taken of th^ merits of the 
case. 


37, Keliance has been placed on be- 
half of the appellant on an Fng H<;ii 
decision. In the matter, William Hen- 
ry Huxley. (1924) 41 RPC 423. There 
was one device containing tour pic- 
tures separately but put together. One 
of such pictures was that of a ship. The 
other was a mark with a picture of ship 
only. It was held that it was a 
whl^ was likely to cause deception or 
confusion. This authority was Invoked 
to the present appeal on the ground that 
If ship was the vitiating factor In that 
case then the lion can be equally so to 
this. I have no hedtatlcm In rejecting 
^ submission- The reasons are plain. 
In toe first place, there the competing 
marks consisted of to one case four 
separate pictures put together but 
nevertheless separate and one such se- 
parate picture was a ship only and this 
was very similar to the ship to the other 
TOmpettog mark. The lion to "Ma Durga" 
here cannot be so separated. It Is one 
composite picture Inseparable with the 
goddess dominant In the whole picture Se- 
ron^y, to Huxley's case to (1924) 41 RPC 
In both cases 

were Ship .Brand”. Here I see no earth- 
ly coraecmon between a "Lion Brand” 
and the ’Ma Durga Brand”. 

reasons and authorities 
stated al»ve. I uphold the decision of the 
Deputy Registrar of OYade Marks, Cal- 
OTtta dated the 7th November, 1964 and 
djsm^ this appeal with costs. 

RSK/D.V.a Appeal dismissed. 
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(A) Partition Act (1893), S. 4 — Scope 
Section should he liberally construed — • 
JtVidely in favour of family members and 
strictly against stranger purchaser — Sec- 
tion 4 applies not only to suit by stranger 
purchaser but also to suit against him - — 
Am 1947 Cal 426 and Am 1955 Cal 292, 
FoU. — Civa P. C. (1908), Pre. — Inter- 
pretation of Statutes). (Paras 10, 12) 

(B) Partition Act (1893), S. 4 — Dwel- 
ling house — Question whether disputed 
land ceased to be so — Disappearance of 
structures thereon — Proof, not conclu? 
sive — Non-consideration of question by 
Courts below — Case remanded in se- 
cond appeal — AIE 1928 Cal 539, Foil, 
Am 1959 Orissa 173, Diss. from, Obser- 
vation in Am 1961 Orissa 203, held obi- 
ter — (CivU P. C. (1908), O. 41, R. 25). 

(Paras 16, 17) 

Cases Referred; Chronological Paras 
a967) AIR 1967 Mad 156 (V 54)= 

(1966) 2 Mad U 132, Ramaswami 


I^ai V. Subramania Pillai 14 

(1961) AIR 1961 Orissa 203 (V 48), 
Kanduri Maharana v. Banchhu 
Maharana 19 

(1960) AIR 1960 Cal 467 (V 47). 

Kalipada Ghosh v. Tulsidas Duft 18 
(1959) AIR 1959 Orissa 173 (V 46) 

=25 Cut LT 133, Bikal Swain v. 

Iswar Swain 19 

(1955) AIR 1955 Cal 292 (V 42)= 

96 Cal LJ 168, Haradhone Haidar 
V. Usha Charan Karmakar 12 

(1952) AIR 1952 All 207 (V 39)= 

1952 All WR (HC) 126, Bhagirath 
V. Afaq Rasul 19 

(1950) AIR 1950 Cal 111 (V 37)= 

54 Cal WN 660, Boto Krishna 


Ghose V. Akhoy Kiunar Ghose 11, 18 
(1947) AIR 1947 Cal 426 (V 34)= 

51 Cal WN 639, Abu Isa Thakur 

V. Dinabandhu Baiuk 12 

(1928) AIR 1928 Cal 539 (V 15)= 

109 Ind Cas 67, Nil Kamal v. 

Kamstshya Charan 16, 18, 19 

Lala Hemanta Kumar, Amar Nath 
Banerjee and Chandidas Roy Chowdhary, 
for Appellants; Amarendra Mohan Mitra 
and Ajunendra Nath Basu, for Respon- 
dents. 

P. N. MOOKERJEE, J.; — This appeal 
is by the plaintiffs and it arises out of a 
suit for partition, in which the plaintiffs 
made a daim for pre-emption under Sec- 
tion 4 of the Partition Act. 

2. The suit was instituted on March 
20, 1957. The plaint was a simple plaint 
for partition on the allegation inter alia 
that the plaintiffs had l/3rd undivided 
diare in the disputed property. Within 
two days, namely, on March 22, 1957, the 
plain tiffs applied for a temporary injunc- 
tion to restrain the defendant from erect- 
ing structures on the suit land or chang- 
ing its character and, in the said appli- 
cation, a reference was made to the 


plaintiffs’ daim for pre-emption, or right 
that behalf, — under Section 4 of the 
Partition Act upon the ground that the 
o^fsndant was a stranger purchaser, al- 
though he had purchased thg major 
6hare,_ namely, 2/3rds, and, on the im- 
phcation, though not very expressly stat- 
ed, that the disputed property compris- 
ed the ancestral dwelling house of the 
plaintiffs’ family. Thereafter, the suit 
proceeded for some time an^ eventual- 
ly. on Sept^ber 22, 1959, there was a 
specie application for pre-emption under 
Section 4 of the Partition Act, mention- 
ing aU the requirements under the said 
section. 

3. The learned Trial Judge, after find- 
ing that the plaintiffs had l/3rd share in 
the disputed property and the defendant 
the remaining 2/3rds, made a prelimi- 
naiy decree for partition, and, upon the 
plaintiffs’ above application under Sec- 
tion 4 of the Partition Act, came to the 
conclusion that, having regard to the 
nature of the disputed proper^ and the 
circumstances of this case, it could be 
treated as coming sufficiently within the 
expression "dwelling house belonging to 
undivided family’’, as used in the said 
section, ^d, accordingly, the plaintiffs 
were entitled to pre-emption under the 
said statutory provision. In that view, 
he allowed the plaintiffs’ said claim for 
pre-emption. 

4. On appeal, this decision was modi- 
fied by disallowing the plaintiffs’ claim 
under Section 4 of the Partition Act and 
giving them, in lieu thereof, only a dec- 
ree for partition to be worked out in the 
ordinary way by a Commissioner by al- 
lotment of the disputed property to the 
parties in accordance with their shares, 
keeping in view their present possession. 

5. From this appellate decree, the 
present second appeal has been filed by 
the plaintiffs, who press their claim for 
pre-emption under Section 4 of the Par- 
tition Act and challenge the findings and 
the dedsion of the Lower Appellate 
Cotirt on the point and ask for restora- 
tion of the Trial Court’s decision in res- 
pect of the same, 

6. For the decision of this appeal, it 
will be convenient now to state, in brief, 
the relevant facts. 

7. The suit property originally belong- 
ed to one Satya Charan, who was the 
grand-father of the present plaintiffs. 
Satya Charan died, leaving three sons 
Gouri, Bimal and NirmaL Plaintiffs are 
the sons of Gouri and are his heirs and 
legal representatives. On June 15, 1954, 
the plaintiffs appear to have sold their 
i/3rci share in the disputed property to 
their co-sharer, imcle Nirmsil, who thus 
got 2/3rds share in the disputed property, 
l/3rd imder this purchase and l/3rd ori- 
ginally by inheritance from Satya Cha- 
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ran. On March 19, 1955, the plalntifls 
appear to have purchased, from co- 
sharers Blmal’s heirs, their l/3rd Interest 
In the ^puted property, and. on August 
4, 1956. Nirmal appears to have sold his 
above 2/3rd3 share of the disputed pro- 
perty to the defendant. 

8. The disputed property, as It now 
stands, comprises vacant land but tt is 
well established that, upon this land, 
stood the original ancestral dwelUnR 
house of the plaintiffs’ undivided family, 
or. In other words, that the disputed pro- 
perty was the site of that ancestral dwel- 
ling house. That house, alona with the 
land imdemeath, formina its site, appears 
to have been requisitioned under the De- 
fence of India Act by the military autho- 
rities, sometime in the year 1942, and It 
remained in their occupation until de- 
requisition till about 1950. In the mean- 
time. the structures on the said land, 
which had become dilapidated, were de- 
molished by the military authorities and 
razed to the around with the result that 
the site of the plaintiffs' ancestral dwel- 
lina house, or, more accurately, what was 
once the said dwelilnR house became va- 
cant land. This was the state of the pro- 
perty, when the same was derequisitioned 
by the military authorities, and, there- 
after, as we have seen above, there were 
certain transfers, which passed the title 
to undivided shares to the different par- 
ties. and. eventually, the plaintiffs be- 
came l/3rd owners of the same under the 
purchase from their co-sharers (Bimal’s 
heirs) and the defendant obtained the re- 
maining 2/3rds from the other co-sharer 
NirmaL 

9. The prindpal question now Is whe- 
ther the disputed property can be held 
to be the dwelling hotise for purposes of 
the above statutory provision, namely. 
Section 4 of the Partition Act. Admit- 
tedly, there are no structures on the eamo 
at the present moment and there were 
never any at any time after 1950. Tho 
point is whether the absence or demoli- 
tion of structures would alter the nature 
of the property, which was once the 
dwelling house of the family, and take It 
outside the purview or benefit of the 
above Section 4 of the Partition A^ 

10. So far as this Court is concerned, 
the above statutory 'provision has ^most 
always been liberally construed and 
widely Interpreted in favour of the mem- 
bers of the family and strictly again^ 
the stranger purchaser. That will ap- 
pear from all the relevant dedslons, od 
the point, of this Court up till this tim e , 
Indeed, that is the view, which has been 
almost universally accepted In this Court 
and almost without demur at all times. 
Wiether this rule of liberal construction 
and wide interpretation would have the 
effect of bringing the disputed property. 


which Is now vacant land, within the 
meaning of "dwelling house", as used in 
the said section, is the prindpal 
for consideration in this appe^ 

11. We may state here that, although 
the plaintiffs sold their original l/Srd 
share to another co-sharer Nirmal and 
thus became divested of any Interest for 
some time In the disputed property, they, 
by the acquisillon of the l/3rd Interest 
of co-sharer Bimal from his heirs in the 
year 1955. that Is, before the defendant’s 
purchase and before the insitutlon of tha 
present suit, brought themselves within 
the category of persons, entitled to datm 
pre-emption under the above Section 4 
of the Partition Act (vide Botokrishna 
Chose V. Akhoy Kumar Chose. 64 Cal 
WN C60=(AIR 1950 Cal 111)). 

12. It is also well settled In this Court 
that the above statutory provltion (Sec- 
tion 4 of the Partition Act) applies not 
only in the case of a suit by the stranger 
purchaser as plaintiff but, also, to a case, 
where the said stranger purchaser is sued 
as a defendant for partition (vide Abu 
Isa Thakur v. Dinnbandhu Banllt 51 Cal 
WN 639=(AIR 1947 Cal 426) and Hara- 
^one Haidar v. Usha Charon Karmakar. 
98 Cal LJ 168=(AIR 1953 Col 292) ). 

13. A point has been raised by Mt, 
Mltra, appearing on behalf of the defen- 
dant-respondent In this case, that that 
Interpretation would be applicable or 
available, only where the defendant him- 
self was claiming a shore of the disput- 
M property and not to 0 case, where 
defendant's claim was. os in tho instant 
c^e. that the property was not undivid- 
ed Joint property but had already been 
parUUoned between the parties or their 
predecessors. This argument, however, 
having regard to the concurrent findliws 
of the ^o Courts below that the def^ 
of previous partition was unacceptable, 
ainnot be accepted as a relevant ‘disUnc- 

property, if It Is really Joint 
or undivided, would entitle the defendant 
(rir^ger purchaser) to his share, acquir- 
ed by him by purchase, as aforesaid. — 
and he is actually claiming the same, — 
and so, the mere fact that he raised the 
defence of previous partition, which was 
ultimately negatived, would not alter the 
position. Indeed, In no view, can tho 
stranger defendant be said to have given 
up or abandoned his rlntm to the pur- 
<^ed 2/3rds share or to a partition oB 
U»e same, in case the property Is held to 
be Joint property of the parties, and, as 
a matter of fact, he has pressed for the 
some, 

14. We are, accordingly, of the view, 
tlwt, provided the disputed property 
which, as we have said above, is vacant 
l^d at the present moment, can be treat- 
ed as "dwelling bouse” within the mean- 
ing of the aforesaid statutory provlslott. 
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fliat providon would apply to the_ Inst^t 
case to entitle the plaintifEs "to their daun. 
for pre-emption. Vide, in this connection, 
the authorities, already dted. and R^a- 
swami Pillai y. Subramania PiUai. (19661 
2 Mad U 132= (AIR 1967 Mad 156). 


remitted to the Lower Appellate Court 
for a decision on the said question on 
the materials, already on record and on 
such further materials as may be produc- 
ed before it by the parties in support of 
their respectiye cases on the point. 


15. On the aboye material que^om 
the position, as we haye suffidently 
cated aboye, appears to be as foUows. 

On the vacant land in question, thpe 
was originally the ancestral dwelling 
house of the plaintiffs’ farmly. Dunng 
rmlitary requisition, the ^uctures were 
demolished and the Pjop^v w^traM- 
formed to vacant land. The parties got 
possession in the year 19^0 
now, no structure has been b^t 
the same, although the plaintiffs daim 
that they had and have an ^^g^ta on of 
erecting their residence or dwelling 
house on it. 

16. In the kobala. by which toe pl^- 
tiffs’ share was sold to Nirmal. toere was 
^edtel that the same was b^g given 
to Nirmal. so that he may 
noses of toe residence of his family, toe 
plaintiffs’ shifting elsewheim 
Res of their residence. The piainun^ 
thereafter, acquired Bimd s j ^ 

the disputed property but it is d®^^ 
from the materials, now ^ 

K Which was once the site of. the fa- 

i'l^b eft? dSn.'hou^ ot the" 

terms; 

"The fact that the huts have blown 
down does not make the dwelUng house 
any the less a dwelling g® 

toe members have not abandoned it or. 
at any rate, given up the idea of using 
It as such.” 

That test seems to us to be a valuable 
^d reasonable test relevant and cograt 
on the point, and decisive on the question 
It toe character of the property for pur- 
noses of toe above statutory provision md 
it will be necessary to find out whether, 
in the instant case, that te^ is satisfied 
This aspect of the matter, however, do^ 
not appear to have been appreciated or 
fuUv PeaUsed either by the parties or by 
‘the Courts below, and accordingly, suffi- 
cient materials on this point are not 
iavailable on the present records. 

17. In toe above view, we are unable 
to dispose of the matter ^ahy now to 
tois Court and toe same will have to be 


18. The view, we have taken above of 
the relative position in law and toe view, 
we have taken of the decision, reported 
in AIR 1928 Cal 539 will be sufficiently, 
though not directly, supported by an- 
other decision of tois Court, reported to 
KaUpada Ghose v. Tulsidas Dutt, AIR 
1960 Cal 467. See also 54 Cal WN 660= 
(AIR 1950 Cal 111), Supra. 

19. A more or less similar wew ap- 
pears also to have been taken by the 
Allahabad High Court in Bhagirato V. 
Afaq Rasul, AIR 1952 AU 207 although 
it may be pointed out that toe said deci- 
sion may be distinguishable from some 
points of view. The decidon of the 
Orissa High Court in Bikal Swain v. Is- 
war Swain, AIR 1959 Orissa 173, no 
doubt, supports toe contrary, but, in our 
opinion, toe said decision did not take a 
correct and comprehensive view of the 
decision of this Court in toe above dted 
case, AIR 1928 Cal 539 and did not make 
toe same liberal approach for toe Sec- 
tion in question as has so often been 
stressed and recommended by this Court, 
We, further feel that toe broad view we 
have taken above, seems to be supported 
by toe object and scheme of the section 
Under consideration and its imderlying 
spirit and purpose and toe liberal ap- 
proach and wide outlook, advocated by 
this Court almost on all occasions, when- 
ever the said statutory provision came up 
for consideration, to solve difficulties and 
complications that would have otherwise 
arisen and remained outstanding, and 
that no other view would be consistent or , 
in consonance with toe same, remember- 
ing that this Court has almost as a rule, 
striven to apply the aforesaid section to 
preserve toe integrity of the family dwel- 
ling house and to enable toe members of 
toe family to keep it for themselves as 
far as possible. We may _ also add that 
toe relative observations in AIR 1961 
Orissa 203 are obiter and do not seriously 
affect toe position. 

20 We would, accordingly, allow this 
appe’aL set aside toe decree of the Court 
of appeal below and send the matter back 
to the said Court for further considera- 
tion and for final disposal in the bght 
of the observations, made in this ]udg- 

*^21^ Costs of this appeal will abide the 
final result of toe suit. 

22. GUPTA, J.;— I agree. 

SSG/D.V.C. Appeal allowed. 
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AIR 1969 CALCUTTA 92 {V 56 C 17) 

S. P. laXRA AND K. L. ROY. JJ. 

Ganesh Sugar Mills Ltd. Applicant v. 
Commissioner of Income-Tax, West Ben- 
gal, III, Respondent. 

Income-Tax Ret No. 142 of 1965, D/- 
9-5-1968, 

(A) Income Tax Act (1922), S. 10 (2) 
(vi) — ' Income Tax Rules (1922), R. 8 
Prov. 2 — (Note under Item ID) — Dcp-» 
reciation — Seasonal factories world^ 
triple shifts — Provision of extra shift 
depreciation is not applicable to seasonal 
factories. 

An assessee running a seasonal factory 
would be entitled to the normal depre- 
dation imder Sec. 10 (2) (vi) as If Its 
machinery and plant had been In use 
throughout the previous year. However 
the note to Item HI of R 8 of the In- 
come-t« Rules makes It quite dear that 
the tT^a^riTT>nTn of the extra depredation 
allowable lor working double shift Is 30 
per cent while that of triple shift Is ICO 
per cent of the normal depredation cal- 
culated for the whole year. To this maid- 
mum is to be applied the proportion of 
the actual number of days for which the 
plant and machinery had been working 
extra shift to SCO. 300 being taken as the 
normal number of working days In any 
year. It is made expressly dear that this 
prindple would apply to all concerns 
whether the general rate or any special 
rate applies to them. Therefore, there 
la no scope for the application of the 
prindple of the second proviso to the 
main R 8 in calctilating the allowance 
for extra shift depredation in the case 
of seasonal factories. (Para 8) 

(B) Income Tax Act (1922), S. 10 (2) 
(zv) — Capital expenditure, should bring 
enduring benefit — Contribution foe 
building road — Contributions given by 
Sugar hlills ai^ cane growers — Road 
built would be an enduring benefit to the 
assessee Mill — Contribution by assessee 
Mill held capital expenditure and not de- 
dnctihle under S. 10 (2) (zv). . 

Where sugar mills in a certain area 
were experiencing difficulty. either in ob- 
taining cane or despatching finished pro- 
duct, and at a tripartite conference be- 
tween the State Government, the o w n ers 
of the sugar mills and the representatives 
of the cane growers, it was dedded to 
form a co-operative sodety to whom con- 
tributions would be made by the Sugar 
hlUIs to develop and build roads which 
would be used both by the mills and by 
the cane growers and woxdd fadlitate the 
movement of both cane and sugar and 
the expenditure brought into existence a 
new asset, viz., the road which fadlitat- 
ed the carrying on of the assessee’s btisi- 

pess. 

GL/HL/D8^ 


Held • that the use of the roads would 
be of enduring benefit to the mill’s busi- 
ness and therefore mill’s daim for de- 
duction of the amount contributed by It 
under Sea 10 (2) (xv) could not st^d 
(1968) 68 ITR 301 (Cal). Dist. AIR 1965 
SC 1201 (1205) and AIR 1966 SC 1053. 
ReL on- (Para 12) 

Cases Referred: Chronological Paras 
(1968) 1968-68 ITR 301 (Cal), Commr. 
of Income Tax, West Bengal v, 
Hindusthan Motors Ltd. 0 

(1966) AIR 1966 SC 1053 (V 53)= 
1966-60 ITR 52, India Cements Ltd. 

V. Commrs. of Income-tax, Mad- 
ras g 

a966) 1966 AC 295, Strick v. Re- 
gent Oil Co., Ltd. 11 

(1965) AIR 1965 SC 1201 (V 521= 
1965-56 ITR 52, Bombay Steam 
Natation Co., (1953) Private 
Ltd. V. Commr, of Income Tax, 
Bombay g 

(1955) AIR 1955 SC 89 (V 42)= 
1955-27 ITR 34, Assam Bengal 
Cement Co., Ltd. v. Commr. of 
Income Tax, West Bengal 10 

■P'- Khailan. for Ap- 

Pal Witt Dlpal.Sa=,ttr 

Income-tax Ap- 
pellate Tribunal has referred the follow- 
ing two questions to this Court, name- 
ly:*— 

"I. Whether on the facts and In the 
drcumstances of the case, the Tribunal 
was right In holding that extra shift dep- 
reciation allowance In the case of the 
a^essee company must also be calculat- 
ed with reference to the actual number 
ol ^ys on which the extra shifts had 
Worked during the previous years to the 
assessment years 1058-59 and 1059-602 
2. Whether cm the facts and In the efr- 
CTimst^ew of the case, the Tribunal was 
cxintribution of 
Rs. 10,220/- made by the assessee com- 
pany towards road development was a 
camtm expenditure and as such not ad- 
mis^le as an expenditure in computing 
Its business Income for the assessment 
year 1959-60?” 

• 2. The assessee Is a company deriving 
Income from certain sugar Mills In the 
Uttar Pradesh. The assessment years In- 
volved are 1958-59 and 1959-60, the cor- 
responding previous years being the years 
ending on the 31st October, 1957 and the 
31st October 1958 respectively. For botix 
th^ ye^ the assessee company claimed 
extra shift depreciation allowance equal 
to the normal depreciation In respect of 
the machinery and plant utilised In the 
sugar manufacturing business. There Is 
CO dispute that the assessee’s factories 
are seasonal factories which worked only 
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during that part of the year when sugar 
cane is available. The Income-tax Ofucer 
disallowed Rs. 12,259 in the first year md 
Rs. 15,898 in the second year out of 
claim for extra shift allowance. The 
disallowance was upheld in appeal by the 
Appellate Assistant Commissions and 
also on further appeal by the Tribunal. 

3. For the assessment year 1959-60, 
the assessee claimed deduction of a sum 
of Rs. 19,220, being the amoimt conm- 
buted by the assessee company to a Co- 
operative Society for the purpose of d^ 
velopment of the roads giving access to 
the factories of the assessee company_^ 
well as other sugar nulls of the locahty. 
The Tribunal has stated that as a result 
of a conference of the representatives of 
the State Government, the cane growers 
and the sugar factory owners held at 
N ninit al sometime in Jvme 1954, a co- 
operative Society was formed for the 
purpose of taking, up development of 
roads in the area. These roads were cou^ 
structed by the Co-operatwe Society 
partly on land owned by the assessee 
company but were meant for common 
use by the cane growers as weU as for 
transport purposes of the f^tory own^s. 

4, The Haim for deduction of tma 
amount was rejected by the Incom^t^ 
Ofiicer as he was of the opmion 
expenditure was a capital 
But he aUowed rebate under Section 15B 
of the Act. The AppeUate Assistant 
Commissioner, on appeal by *e ^ses^^ 
concurred with this wew of the Incom^ 
tax Officer, On further appeal by the 
assessee to the Tribunal, the Tribunal 
was of the opinion that as the roads were 
of substantial construction ^d as, on 
assessee’s own admission, at least a p^ 
of such net-work of roads feU mthin the 
area comprising the assessee s mi^, 
though the roads might not liter^y be- 
long to the assessee, the contributions 
made towards the development of such 
roads were evidently of a capital natima 
The Tribunal accordingly rejected the 
assessee’s appeal 

5. At the instance of the ass^see the 
questions mentioned above h^e been re- 
ferred to this Court by the Tkibimal. 

6 Allowance for depreciation for plant 
and machinery' used for the of 

the business is provided for in Section 
(21 (vil of the Act, _In_ respect of depr^ 
ciation of such buildings mac hine ry, 
plant or furniture, being the Property of 
Hip asqsssee a sum eqmvalent to such 
SreeS VtL written down value 
thereof % may in ^y case or class of 
cases be prescribed is aUowable as de- 
duction The conditions for the allow- 
^ce and the percentages are prescribed 
in Rule 8 of the Indian Income-tax Rules, 
1922 which is as follovre; 

"8 The aRowance under Section 10 
(vi) of the Act in respect of depreciation 


of buildings, machinery, plant or furni- 
ture shall be at percentages of the writ- 
ten down value or original cost, as the 
case may be, equal to one-twelfth the 
number shown in the corresponding entry 
in the second column of the following 
statement: 

Provided that if the buildings, machi- 
nery, plant or furniture have been used 
by the assessee in his business for not less 
than two months during the previous 
year, the percentage shall be increased 
proportionately according to the number 
of complete months of user by the as- 
sessee: 

Provided further that In the case of a 
seasonal factory worked by the assessee 
during aU the working seasons of the 
previous year the percentage shall be in- 
creased as if the buildings, machinery 
plant or furniture had been in use thro- 
ughout the period the assessee was the 
owner thereof during the previous year.” 


7. In Item m, which provides for the 
percentage of depreciation on machinery 
and plant, there is a note aUowing dep- 
redation for double and triple shift 
working of the machinery and plant. Ths 
note provides that 

"an extra allowance up to a maximmn 
of 50 per cent of the normal allowance 
will be aRowed by the Income-tax Offi- 
cer where a concern claims such aRow^ 
ance on account of double shift working 
and satisfies the Income-tax Officer that 
the concern has actuaRy worked double 
shift. An extra aRowance up to a maxi- 
mum of 100 per cent of the normal al- 
lowance instead of 50 per cent wiR be al- 
lowed in the assessments for five years 
commencing with the assessment for the 
year 1949-50, where a concern proves 
that there has been triple shift working. 
The calciRations of the extra aRowances 
for double shift and for triple shift shaR 
be made separately, 'proportionate to the 
number of days during which there was 
only double shift working’ and during 
which there was triple shift worldng. For 
the purpose of granting this extra aRow- 
ance the normal number of working days 
throughout the year wRl be taken as 
300 This appRes to aR concerns whe- 

ther the general rate or any special rate 
appRes to them, (imderlining (herein' ) 


by us). 

Explanation— For this purpose the nor- 
mal aRowance means the amotmt of dep- 
reciation aRowance for the year calculat- 
ed in accordance with RiRe 8, but ex- 
cluding the extra depredation aRowance 
for mffitiple shift working or for new 
plant and machinery.” 

8. Dr. Pal submitted that as the 
sessee’s fadory is a seasonal factory, tne 
second proviso to Rule 8 woiRd 
the assessee’s case and the assessee 
be entitled to the normal depreciation 
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under Section 10 (2) (vi) as If its machi- 
nery and plant had been In use through- 
out the previous year. So far there is 
no dispute. Dr. Pal further submitted 
that this principle which was applicable 
to seasonal factories should also be ap- 
plied while computing the extra _ shift 
depreciation allowance and the maximum 
of 50 per cent of the normal depreda- 
tion should be allowed irrespective of 
the number of days in which the asses- 
cee’s plant and machinery had been work- 
ed. We are unable to accept this con- 
tention of Dr. Pal. The note to Clause 
ni of Rule 8 makes it quite clear t^t 
the maximum of the extra depredation 
allowable for working double shift is 50 
per cent while that of triple shift Is 100 
per cent of the normal depredation cal- 
culated for the whole year. To this 
maximum is to be applied the proportion 
of the actual number of days for which 
the plant and machinery had been work- 
ing extra shift to 300. 300 being taken as 
the normal number of working days in 
any year. It Is made expressly dear that 
this piindple would apply to all concerns 
whether the general rate or any speda! 
rate applies to them. Therefore, there 
is no scope for the appllcaticm of the 
prindple of the second proviso to the 
rna<n Rule 8 in calculating the allowances 

I for extra shift depredation in the case 
of seasonal factories. The authorities be- 
low and the Tribunal was right in disal- 
lowing the assessee's claim to the full 
amount of 80 per cent of the normal dep- 
redation as extra shift allowance and 
the first question mxist be answered in 
afiinnative and against the assessee. 
9. Dr. Pal submitted that the second 
question referred was covered by a very 
recent decision of this Court In Conn- 
missioner of Income-tax. West Bengal v. 
Hindusthan Motors Ltd. (1968) 68 ITR 
301 (Cal). In that case the assessee. 
which was manufacturing motor cars, had 
its factory near Uttarpara. There was an 
approach road connecting the factory to 
a main trunk road. The approach road 
was a public road belonging to the State 
Government but on account of lack of 
repairs for a long period the condition 
of the road had deteriorated and caused 
transportation difflculUes to the assessee. 
^e Government was not prepared to 
meet the expenses for the repairs of the 
road unless the assessee had contributed 
towards the costs of such repairs The 
assessee paid an amount of Rs. 39.770/-. 
being the amount of such repairs, to the 
Government, as a consequence of which 
the road was repaired. This amount was 
claimed by the assessee as a deduction 
under Section 10 (2) (zv). This Court 
observed: — 

'The money was spent not so much to 
bring about anv asset or advantage of 
enuring benefit to itself but to run the 


business efficiently and conveniently, that 
Is to say. by not being hampered by dow 
and possibly dangerous locomotion of 
cars, produced in the factory, while mov- 
ing on a disrepaired and ill-conditioned 
road. As a matter of business prudence, 
there was justification on the part of 
assessee to expend this amount so as to 
Induce the Government to repair the 
road, which it could not Itself repair, not 
being the owner of the road. ... If the 
road was the own road of the assessee, 
Mr. Gupta in his fairness did not dis^ 
pute; the annual expenditure for Its re- 
pair would have been revenue expendi- 
ture. We do not think that because the 
road was not its own .the moneys spent 
for inducing the owner of the road to 
repair the same would turn out to be 
capital expenditure.” 


Dr. Pal submitted that In this case also 
neither the road nor the l^d on which 
the road was constructed belonged to 
the assessee. He contended that in this 
case also the money was spent by the 
assessee for the ••development” of the 
road as in the case of Hindusthan Motors. 
Dr. Pal referred to the deasion of the 
Supreme Ckiurt In Bombay Steam Navi- 
gation Co, (1953) Private Ltd v. Commis- 
sioner of Income-tax. Bombay. (1965) 56 
ITR 52={AIR 1965 SC 1201) and^reUed 
on the following observation at pages 56- 
60 (of lTR)=(at p. 1205 of AIR);— 
••Whether a particular expenditure l 9 
revenue expenditure incurred for the 
purp(Ke of business must be determined 
on a consideration of all the facts and 
circumstances, and by the application of 
prinaples of commercial trading. The 
question must be viewed In the larger 
context of business necessity or exp^- 
eney. If the outgoing or expenditure is 
so related to the carrying on or conduct 
of the business, that it may be regarded 
as an integral part of the profit-earning 
process and not for acquisition of an as- 
set or a right of a permanent character 
the possewion of which is a condition of 
the carrying on of the business, the ex- 
penditure may be regarded as revenue 
expenditure.” 


pr. Pal submitted that the expenditure 
Incurred by the assessee in this case was 
an expenditure incurred to facilitate the 
rarrying on of the assessee's business lo 
that the supply of raw cane to the as- 
sessee's factory by the cane-growers aS 
well as the delivery by the assessee of 
the finished product would be accelerat- 
ed The development of the road was so 
related to the carrying on and the con- 
duct of the assessee's business that It 
might be regarded as an integral part of 
the profit-earning process and so ^e ex- 
penditure must be held to tie revenue in 
nature. Dr. Pal pointed out that the 
above exposition of the law by the Sup- 
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reme Court was reaffirmed in its decision 
in India Cement Ltd. v. Commissi^er ^ 
Income-tax, Madras, (1966) 60 ITR 52 
(AIR 1966 SC 1053). 

10. Mr. B. L. Pal, learned Counsel for 
the Revenue, on the other hand submit- 
ted that as by this expenditure a system 
of roads came into existence, the assesses 
acquired an asset of enduring nature and 
as such the expenditure was a capital ex- 
penditure, Mr. Pal refe^ed to fcd- 

lowing observation of Lord Cave m 
Atherton’s case which had been Qi^ted 
With approval by the Supreme Cov^ m 
Assam Bengal Cement Co. Ltd. v. 
missioner of Income-ta^ We^ 

(1955) 27 ITR 34- (AIR 1955 SC 89), 
namely. — 

"But when an expen^ture is 
not only once and for a^ but "with » 
view to bringing into existence an 
or an advantage for the endurmg bene- 
fit of a trade. I think that i^.ve^ 
reason (in the absence of special cmc^ 

stances leading to an f 

for treating such an expenchture as pro 
perly attributable not to revenue but to 
capital” _ 

11 Mr Pal argued that in ordCT to 

coSut^S'. capita 
necessary that a tangible maten^ 
heloneing to the assesses wo^d come 
liitn ^teMe. So long as by the expen- 
diture the assesses acquires an 
wS ^ves an enduring benefit to to 

bi^ess the expenditure woifid^J^- 

in the above test 
It was further subnutted that 
Ine” does not mean for ever. The rv.^c 
reme Court in Assam Bengal Cement ^.s 
case (supra) observed that the 
SSg benefit” had been judicially 
interpreted and after deterring to sevej 
SXglish and Australian deciao^ it 

held that the payment 

which freed the assessee from any com 

petition for a cer^ whto 

was an enduring benefit for the wnme 

S^e business of ^ 

^ to test l«d Vg- 

S.Tot^e HotoOtLotom Stride Og- 
nector of Taxes) v. Regent Oil Co. L^ 
1966 AC 295 was also cited where Lord 
ipid r^erted the contention ^at the 
word enduring had come to “te^re^ 
pd so as to indude any benefit which 
lasted for more than oim year.^^He wa 

nature of an "endurmg benefit , 

12 We are unable to accept the con- 
tetoon of Dr! Pal that as the roads and 
^ land on which the roads were btot 
^d not belong to the f lessee ^ 

came vdthin the ratio of the decision to 


Hindusthan Motors' case (supra). In 
Hindusthan Motors’ case there was a pubs 
lie road already in existence which 
the assessee and the members of the ge- 
neral public were entitled to use as ol 
right. Due to neglect and want of repairs 
the condition of the road deteriorated to 
such an extent that the assessee found R 
difficult to convey the cars manufactur- 
ed by it to the main road. The assessee 
had to contribute an amount in order to 
induce the Government to repair the road 
and this Court held that by this expendi- 
ture no asset or enduring benefit came 
into existence and the expenditure was 
Incurred in the usual course of the as-' 
sessee’s business. In the case before us 
the sugar mills in a certain area were] 
experiencing difficulty either in obt ain i n g 
cane or despatching finished product. At 
a tripartite conference between the State 
Government, the owners of the sugar 
milic; and the representatives of the cane 
growers, it was decided to form a co- 
operative society to whom contributions 
would be made by the sugar mills to 
develop and build roads which would be 
used both by the mills and by the cane 
growers and would facilitate the move- 
ment of both cane and sugar. Here the 
expenditure brought into existence a new 
asset, viz., the roads which facilitated the 
carrying on of the assessee’s bu^ess. 
The use of the roads would be of "endur- 
ing benefit” to the assessee’s business in 
the sense that the expression has been 
interpreted both by the Supreme Court 
and by toe House of Lords and the as- 
sessee’s expenditure would be a capital 
expenditure within toe ratio of Lord 
Cave’s definition in Atherton's case 
(supra). The authorities below and toe 
TribunM were, therefore, justified in re- 
jecting toe assessee’s claim for deduction 
of the amount of Rs. 19,220 under Sec- 
tion 10 (2) (xv) for toe assessment year 
1959-60 and toe second question referred 
must too be answered in the affirmative 
and against the assessee. The assessee is 
to pay toe costs of this reference. 

13. S. P. MITEA, J.: — I agree. 
BDB/D.V.C, Reference answered. 


air 1969 CALCUTTA 95 (V 56 V 18) 
D. BASU, J. 

Ranjit Kumar Chatter] ee, Petitioner V. 
Union of India and others, Respondents. 

C. R. -Nos. 1330 and 1864 (W) of 1967, 
D/-’ 28^6-1968. 

(A) Constitution of India Arts. ^1 (2), 
12, 298, 72, 102 — Employees of Dn^a- 
pur Steel Plant, appertai^g 
^ Steel Ltd., a nt^-statoto^ comply 
registered under Companies Art, do ^ 
bold civil post under Gover nment of to 

GL/rL/D78/68 
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Union — Tests to see whether employee 
bolds civil post under Government indi- 
cated — Companies Act (1956) Ss4 617* 
34, 38. 

The person holding the post of Gene- 
ral Manager and the person holding 
under contract the post of Superinten- 
dent Coke and Oven Department, of the 
Durgapur Steel Plant appertaining ^ to 
Hindustan Steel Ltd., do not hold dvil 
posts under the Government of the Union 
within the meaning of Art 311, so as to 
attract Clause (2) thereoL (Para 9) 

The Hindustan Steel Ltd., is a Com- 
pany formed imder the Companies Act 
1956, of which all the shares are owned 
by the President of India and his two 
secretaries and no private individual can 
acQuire its shares. AIR 1963 Cal 421, 
■B«t. (Para. lU 

A company re^stered under the Com- 
panies Act has a legal entity of its own, 
separate from that of its shareholders 
whoever they may be. AIR 1963 SC 1811, 
Ret (Para 13) 

It makes no difierenee where the enti- 
rety of the capital is subscribed by the 
Goverxunent or Use company is control- 
led by the Government and run, In sub- 
as a Government Department 
JR 1953 SC 1890 and AIR 1964 SC 1486 
nd AIR 1963 SC 1811, Ret (Para 14) 
It cannot be said that when a statutory 
orporation exercises statutory powers, 
t is Identified with the Government or 
Government Department; on the ofter 
Land, it comes under the expresson 
stber authority* In the definition given In 
trt. 12 and that is because it exerdses 
tatutory powers conferred by the State, 
iffecrting private Individuals lust as any 
)ther State action might do. But the 
luestion under Art. 311 is not whether a 
nrporation exerdses statutory powers, 
mt whether its employees can be held 
o be holding their posts or offices under 
ihe Union or a State Government. AIR 
1967 SC 1857, ExpL (Para 15) 

A statutory corporation maintains its 
separate juristic entity even where It 
exercises statutory .powers or is control- 
led by the Govemrocnt, AIR 1966 SC 
1364, Ret (Para 15) 

Hindustan Steel Ltd., Is however a 
non-statutory corporation or company 
which exercises no statutory powers. 
AIR 1967 Cal 231, Ret (Para 15) 

Even where a company Is a 'Govern- 
ment Company* within the meaning of 
S. 617 of the Companies Act, 1956, the 
juristic character of the Company does 
not change and it Is not Identified with 
the State and its employees do not be- 
come holders of dvil posts under the 
Union or a State Government. (1948) 16 
Factories and t.abour Report 289 (290); 
AIR 1968 Cal 322, Ret (Para 16) 

Even service under a statutory corpo- 
ration is not service under the Govern- 


inent, even where Government control 
over such corporation and employment 
under it are obvious, AIR 1958 Mad 343 
and AIR 1964 Mad 335 and AIR 1966 SC 
1364, Ret (Para 17) 

Once it is held that a company regis- 
tered under the Companies Act is not the 
State or a Department or agent thereot 
the fact t^t its employees are appointed 
or removed by the President cannot 
make such employees holders of dvil 
posts under the Union within the pur- 
view of Art 311 (2). Even though ap- 
pointed by the President, the employees 
remain the employees of the Company 
and not of the Government. AIR 1957 
Pat 10 and AIR 1958 Pat 418, Rel; AIR 
1963 Mys 66 and AIR 1958 Mad 345, Dis- 
tinguished. (Paras 18, 19) 

The effect of the amendment of Arti- 
cle 298 by Constitution 7th Amendment 
Act 1956 is not to convert a commerda] 
function of the Government Into a gov- 
ernmental function. (Para 19) 

Technically speaking. Art 72 ( 2 ) of the 
Constitution applies when the President’s 
action is an executive action of the Gov- 
ernment of India, and where the Presi- 
dent exercises some function, not by vir- 
tue of any provision of the Constitution, 
but in his personal capadty, under a pri- 
vate treaty. e.g., the Artides of Assoda- 
tion of a Company. It would be desirable 
to get his acts authenticated by an officer 
of bis personal establishment and not by 
an officer of a Ministry In the Govern- 
ment of India. (Para 19) 

There Is a distinction between the ex- 
pression 'office of profit under the Gov- 
ernment* In Art. 102 and the expression 
Tiolder of a post or service under the 
Government’ in Arts. 309, 314. AIR 1964 
SC 254, Exph fie Dist. (Para 20) 

The distinction between these different 
juristic concepts is no doubt fine and 
somewhat intriguing, but in the troubled 
waters of Jurisprudence, one has often 
to steer dear shoals. The test for the 
application of Art 311 (2), in short, is 
whether there is a master and servant 
relation between the Government and 
the employee concerned. Hence, when a 
person is a member of the staff of a Com- 
pany which Is a juristic entity other than 
the Government, he cannot be said to be 
holding a post under the Government 
whatever may be the mode of appoint- 
ment and removal of such person. AIR 
1958 SC 285 and AIR 1967 SC 884, Ref. 

(Para 21) 

The question of the legal status and 
liability of non-governmental bodies 
which have Impact upon the rights of 
private individuals h^ arisen in recent 
times both in England and in India on 
account of the nature of their functions 
as wdl as their number. In a welfare 
State. There Is however a marked dif- 
ference in the manner and extent In 
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which this question has been raised in 
these two countries; (Difference indicat-* 
ed). (Para 24) 

Since the Hindusthan Steel Ltd., is a 
no_n-s_tatutory joint-stock company, the 
principle applied in England, to statutory 
bodies exercising governmental functions, 
cannot be invoked. (Para 28) 

Under the law as it exists today, thus, 
whether in England or in India, it is im- 
possible "to pierce the veil” in the case 
of a non-statutory company, such as the 
Hindusthan Steel Ltd. It is, however, 
not possible for the Courts to overturn 
the juristic personality of corporations 
whether statutory or non-statutory, with- 
out some progressive legislation which is 
yet to come. (Para 29) 

Observations: 

The desirability of some such safe- 
guards as in Article 311 (2) in the case 
of the employees of the ^atutory and 
non-statutory corporations can hardly be 
over-emphasised when it is realised that 
a very large proposrtion of the educated 
population is now engaged in these esta- 
blishments in the public sector and their 
number is sure to be going on increas- 
ing with the expansion of the economic 
activities of the welfare State; just as a 
security of tenure is necessary to attract 
men of the right calibre to the Govern- 
ment Departments so is it necessary to 
secure the proper personnel to these large 
establishments entrusted with the public 
welfare; loss of employment to a modem 
man means no less than what loss of a 
zemindary meant to a feudal owner in 
mediaeval times. 

If, however, some such legislation is 
carried through some day. Government 
may lose the incentive of setting up such 
companies or corporations, for, it is ob- 
vious that such bodies are set up only to 
avoid Governmental liability for their 
acts or the liability towards their perso- 
imel. That, however, is a matter for the 
political world; the Courts are powerless 
to legislate and must hold, so , long as 
such legislation does not see the light, 
tha.t the employees of a Government 
Company like the Hindusthan Steel Ltd., 
are not employees of the Government, or, 
to be more precise, they do not hold 'civil 
posts imder the Union or a State’ so as 
to attract Art. 311 of the Constitution. 

(Paras 31, 32) 

(B) Constitution of India, Art, 311 (2), 
226, 132 — Not applicable to enforce con- 
tract of service with Govt, which is still 
subsisting — 'Whatever the grievance of 
the employee he must seek his remedy 
under general law and not under Arti- 
cle 226 in the absence of any statutory 
right or liability even where the con- 
tract is with the Government. (The 
luestion though of public importance 
was not one which came within terms of 
1969 CaL/7 H G— 19A 


Art. 132 — Leave refused.) AIR 1953 
SC 250 and AIR 1968 SC 292 and AIR 
1962 SC 1320, Ref. (Paras 39, 41) 

(C) Constitution of India, Arts. 132, 
311 (2) — Employee of Durgapur Steel 
Plant held does not hold civil post under 
the Union — Question already decided 
by Supreme Court — Certificate for leave 
to appeal refused. (Para 39) 
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(1956) AIR 1956 SC 285 fV 43)= 
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R Chowdhury. S. C. Bose and B. P. 
Banerjee (In C. R. No. 1330 (W) of 1967); 
Arun R Dutt (2) and Amar Nath Dhole, 
(In a B. No. 1864 (W) of 1967); for Peti- 
tioner: Ajit Kumar Dutt and S. K. Dutt, 
for Respondent. 

OBDEE;— Common questions of law 
have been raised by these two petitions 
brought by two employees of the Durga- 
pur Steel Plant appertaining to the Hln- 
dusthan Steel Ltd. 

2. In C. B. 1330, the Petitioner was 
the General Manager, who was appoint- 
ed on 9-4-65 by the order of the Pre- 
sident of India, which is at Annexure A. 
The Petitioner alleges that in the first 
week of July, 1967. he was verbaUy ask- 
ed to resign Iry Sri Rao. Chairman of 
the Hindusthan Steel Ltd, (Respondent 
Na 4). On the i7th July, he was hand- 
ed over the impugned Irtter at Ann. B, 
by the ChainnatL This letter states 
that— 

fa) Gove rnm ent Tiave dedded to ter- 
minate your services ......... with effect 


from the forenoon of the 19th July, 
1967"; 

(b) The Petitioner had. however, the 
optira of submitting resignation, which 
would be readily granted; 

(c) The Petitioner might also temti- 
nate the contract with the Hindusthan 
Steel by sending a notice with a leave 
application before the 19th July, in which 
case he would be granted aU the leave 
that was due to hko and thereafter his 
services would st^d terminated on the 
expiry of that leave or on the expiry of 
three months from 19-7-68, whichever 
was later. 

3. The Petitioner was asked to Inti- 
mate his option as to the three alterna- 
tives aforesaid, and was also told that the 
Relieving Officer would take over charge 
from the Petitioner on 1^7-68 and at 
that time deUver to the Petitioner the 
formal order of the President The Peti- 
tioner came to Court the next day and 
obtained this Rule, challenging the vali- 
dity of the impugned letter. 

4. The Petitioner’s case is that the 
Hindusthan Ltd. is a Government Com- 
pany and that he holds a dvil post under 
the Union of India, so that his services 
caimot be terminate without complying 
with the reqtiirements of Article 311 (2) 
of the Constitution and that if Paragraph 
97 (a) of its Articles ol Association says 
anything to the contrary, the said Arti- 
cle should be held to be ultra vires Artii 
de 311 (2) of the Constitution. 

5. In C. a 1854 (W/67. the Petitioner 
was initially appointed to the post ot 
Assistant Superintendent. Coke Ovens 
Department, on a contract of November, 
1957. for a period of 5 years (^de An- 
nexure A to the Petition). The Peti- 
tioner’s case is that that contract has 
been renewed and was still subsisting af 
the material time and is due to expire 
on 8-2-68. In the year. 1965, he was 
promoted by the General Manager to the 
post of Chief Superintendent He was 
served with the Chairman’s letter dated 
17-7-67 (Annezure D), which is in sub- 
stance similar to that served upon the 
Petitioner in the other case, and he was 
asked to hand over dba^e to Sri Mohan 
on 19-7-67. Annexure E Is the formal 
order upon Sri Mohan to teke over 
charge from the Petitioner, with copy to 
Gie Petitioner. He was served with 
an undated order at Annexure El. The 
facts are thereafter complicate by the 
fact that this Petitioner exerds^ his 
option of tendering resignation. He of- 
fered resignation '^visionally', by the 
letter at Annexure F, and prayed ias 
granting full leave due to him. The re- 
signation was accepted by the Chairman 
by the letter at Aimexure H. of 22-7-67, 
which gave him the leave due from 19*7- 
67 and stated that the resignation would 
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lake effect from the expii^ of that leave. 
The Petitioner changed his mind and b> 
the letter at Annexure 1. issued through 
his lawyer, he stated that his letter oi 
resignation was obtained from him under 
official coercion and that he had not ten- 
dered resignation; he also urged that his 
services had not been terminated in 
iei?ns of his letter of appointment 

6. By the letter at Annexure K, dated 
OLl-8-67. the General Manager wrote that 
the undated order at Annexure El was 
withdrawn and instead, he was granted 
leave for three months from 19-7-67 to 
18-10-67 and that his resignation would 
be effective from the date of expiry of 
Jiiat leave. 

7. In response to the Petitioner’s re- 
presentation. by the letter dated 19-8-67, 
fte Petitioner was informed by the Se- 
nior Personnel Officer that instead of 
three months, he had been granted, as a 
special case, six months’ leave from 19- 
7-67 to 14-1-68. and to this extent, the 
order at Annexure K was modified. 

8. The Petitioner however reported 
to duty on 21-8-67 cancelling the leave, 
and successive days, and on the refi^al 
of the Respondents to allow him to join 
he came to <^urt on 13-9-67 and obtained 
this Rule. 

9. The question common to both the 
Petitions is whether the posts held by 
the Petitioners under the Hindusthan 
Steel Ltd., can be held to be 'civil posts 
under the Union’ within the meaning of 
Article 311, so as to attract Clause (2) 
thereoL 

10. Though the cases were ably argued 
on behalf of the Petitioners, the question 
appears to have already been decided by 
the Supreme Court in the negative, in 
various decisions. 

11. From the Articles of Association 
produced before me. it appears that the 
Hindusthan Steel Ltd., is a Company 
formed under the Companies Act, 1956, 
of which all the shares are owned by 
the President of India and his two Secre- 
taries and no private individual can ac- 
quire its shares. Extensive powers re- 
garding management and control are 
given to the President of India (e.g.. Arti- 
cles 11. 44. 47. 50, 96) and powers of ap- 
pointment arid removal of superior offi- 
cers of the Company, such as the Gene- 
ral Manager, are conferred on the Prea- 
dent (Article 97). 

12. Since the spedal features of this 
Company are fully dealt with by P, B. 
Mukharji. J., in Varghese v. Union of 
India. AIR 1963 Cal 421 at p. 424, I need 
not go into further details. 

13. I. little authority is required for 
the proposition that a company register- 
ed under the Companies Act has a legal 
entity of its own, separate from that of 


its shareholders whoever they may be 
Tata Engineering Co. v. State of Bihar! 
AIR 1965 SC 40; State Trading Corpn 
V. Commercial Tax Officer. AIR 1963 SC 
1811 at p. 1822. The reason is quite pa- 
tent namely, that the Company is a ju- 
ristic 'person'. — its personality emerg- 
ing from the incorporation. 

14. n. The question is whether it 
makes any difference where the entirety 
of the capital is subscribed by the 
Government or the company is controll- 
ed by the Government and run, in sub- 
stance, as a Government Department. The 
question has been answered in the nega- 
tive by the Supreme Court in the case of 
Valjibhai v. State of Bombay. AIR 1963 
SC 1890 at p. 1894. This case related to 
the State Transport Corpn.. a Company 
similar to the Hindusthan Steel Ltd., in 
its composition and management, and it 
was held that it was a separate legal en- 
tity and not a Department of the Govern- 
ment. even though it might be controlled 
by the Government and if the Corpora- 
tion was wound up. its assets would go 
to the Government — see also Andhra Pra- 
desh State Road Transport Corpn, v. In- 
come-tax Officer. AIR 1964 SC 1486 at 
p. 1493; AIR 1063 SC 1811 at pp. 1848-9. 

15. m. Mr. Dutt. on behalf of the 
Petitioners, relies strongly upon the fact 
that in the recent case of Rajasthan State 
Electricity Board v. Mohan LaL AIR 
1967 SC 1857 at pp. 1861-3. the Supreme 
(^urt has held that a statutory corpora- 
tion, such as a State Electricity Board, 
which exercises statutory powers, even 
though it may be carrying on commercial 
fimcUons, should be held to be 'State' 
within the definition of that term in 
Article 12 of the Constitution, for the 
purpose of enforcement of Fundamental 
Rights against them, — a position which 
had not been acknowledged by the High 
Coxirt so long. But this decision does not 
help the Petitioners in the instant cases 
inasmuch it has not been held by the 
Supreme Court in the cited case that 
when a statutory corporation exercises 
statutory powers, it is identified with the 
Government or a Government Depart- 
ment; on the other hand, the decision of 
the Court is that it comes under the ex- 
pression 'other authority’ in. the defini- 
tion given in Article 12 and that is be- 
cause it exercises statutory powers con- 
ferred by the State, affecting private in- 
dividuals just as any other State action 
might do. But the question under Arti- 
cle 311 is not whether a corporation ex- 
ercises statutory powers, but whether its 
employees can be held to be holding 
their posts or offices under the Union or 
a State Government. That question has’ 
not been answered nor could it be ans- 
wered in favour of the Petitioners m 
view of the other decisions of the Sup- 
reme Coiirt where it has been held that 
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^ statutory corporation maintains its se- 
qarate ixuistic entity even where it exer- 
Idses statutory powers or Is controlled by 
Ithe Government cl Mafatlal v. Divisional 
'ControUer. AIR 1966 SC 1364 at p. 1365. 
Above all, it cannot be forgotten that the 
instant cases before me relate to a non- 
statutory corporation or a Company, 
whidi exercise no statutory powers— vide 
Kartick v. West Bengal Small Industries 
Corporation Ltd., AIR 1967 Cal 231 at 
p. 234. Hence, the cited dedsion of the 
Supreme Court relatog to Article 12 is 
of no avail to the Petitioners in the in- 

16. IV, Even where a company Is a 
‘Government Company* witlun the mean* 
Ing of Section 617 of the Companies Act, 
1956, the juristic character of the Com- 
pany does not change and it is not iden- 
tified with the State and its employees 
do not become holders of dvil ‘posts 
Under the Union or a State Government 
as has been held by me in A, B. Biswas 
V. Hindusthan Cables Ltd., (1968) 16 Fat 
LR 289 at p. 290 (Cal), or by the Di- 
virion Bench of this Court in S, K. Deb- 
nath V. Mining & Allied llachinery, 
(1967) 72 Cal WN 144 at p. 150*(A1R 
1966 Cal 222 at p. 226). The reason U 
that the separate treatment ol this cate- 
gory of companies in Section 617 of the 
C^panies Act Is only to place them 
cnder a certain special system of control 
(e.g., under Se^on 619) and to confer 
upon than certain privileges, for the pur- 
poses of the Companies Act But, as 
pointed out in the last died dedrion of 
the Division Bench, if the President so 
pennils. it Is posrible for a Government 
Company to be converted Into an ordinary 
private company, transferring the entire 
chare capital to private owners, 

17. For the same reason, even service 
under a statutory corporation has been 
held not to be savice imder the Govern- 
ment even where Government control 
over such corporation and employment 
tinder it are obvious— Narayanaswamyv. 
Krishnainurtht AIR 1958 hlad 343; Ra- 
mtah V. State Bank of India, AlH 1964 
Mad 335, AIR 1966 SC 1364 at p. 1365. Id 
the inst^t case, however, we ne^ not 
go so far as this is a case ol a company 
as distinguished from a statutory corpo- 
ration, having statutory powers, 

IS. Once it is held that a company re- 
Edstered imder the Companies Act is not 
the State or a Department or agent there- 
of, the fact that its employees are ap- 
pointed or removed by the President can- 
not Tnakfi such employees holders of diil 
posts under the Union within the pur- 
view of Article 311 (2). as has been held 
In Subodh Ranjan v. Sindii Fertilisers, 
AIR 1957 Pat 10. Even though appdnted 
by the President, the emplcjyees remain 
the employees of the company and not of 
the Government (ibid) see also Baleswai 


V. State Bank ol India, AIR 1958 Pat 
418. 

19. V, As against the mass of ded- 
Qons so far discussed, the learned Advo- 
cate for the Petitioner has relied upon 
the following; 

(i) Hutche Gowda v. State of Mysore, 
AIR 1963 Mys 66. This decision is of no 
assistance in the instant case, because 
there it was held that by virtue of the 
provisions of the Bombay State Road 
Transport Order, 1956 and Section 109 
ol the States Reorganisation Act, follow- 
ed by an order of Mysore Government, 
the employees of the Statutory Road Cor- 
poration of Bombay had become the em- 
ployees of the Mysore Government to 
which all the rights and liabilities of the 
Statutory Corporation had been tranrfer- 
ted by the States Reorganisation Act. 

There is no such situation here. 

(ii) The observations at para 29 of 
AIR 1958 Mad 343 are also of no appli- 
cation to the instant cases, because the 
observations were made In relation to a 
corporation ‘created imder a statute’ and 
not a company formed under the Com- 
panies Act. 

(ill) Mr. Dutt, for the Petitioner relied 
strtmgly upon the provision in Art 298. 
as amended by the Constitution (Seventh 
Amendment) Act, 1956, to argue t^twhea 
Government takes up a business, it does 
so in the exerdse ol its 'executive power* 
and, therefore, whatever be the agency 
through which Government may cany 
on a business, that is {denied vrith the 
Government 

This argument however, overlooks the 
object and scope of the Amendment ol 
the Article. Prior to this amendment It 
was held in some cases that since there 
was no express provirion empowering the 
Government to enter into a trade, this 
could not be done 'mthout le^lative 
sanction — Moti Ini v. State of U.P., AIR 
1951 All 257 (FB), This view was over- 
ruled by the Supreme Court in the case 
of Ram Jawaya v. State of Punjab, (1955) 
2 SCR 225=(AIR 1955 SC 549) and the 
Amendment of 1956 simply codifies the 
effect of the dedsion in Ram Jawaya’a 
case, 1955-2 SCR 225=CAIR 1955 SC 549) 
namely, that legislation is not required 
to mpower a Government to carry on a 
business, it can do so' in the exerdse oi 
its executive power, except, of course, 
where a law is required by some other 
provirion of the Constitution, say. Arti- 
cle 19 (6). But the effect of the amend- 
ment is not to convert a commercial 
function of the Government into a gov- 
ernmental function. It is to be noted 
that even where a State Government 
carries on a business, it cannot be treat- 
ed as a governmental function to claim 
Immunity from Union taxation, without 
a declaration by Parliament by law, 
under Art. 283 (3) — vide AIR 1964 SC 
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1486 at p._ 1492. If the Central Govern- 
ment carries on a business, it can never 
be treated as a fiovenunental function to 
claim immunity from State taxation be- 
cause Article 285 (1) simply speaks of 
’the property of the Union’ and no busi- 
ness. 

, It has been held by the Supreme Court 

1 that even when the Government carries 

' on a business departmentally, as in the 
case of a Railway, it cannot be treated 
as a 'sovereign function’ for the pmpose 
of ’suability’. But that principle would 
not apply for the purpose of determining 
the status of its employees under Arti- 
cle 311. When the business is carried 
on by a Department of the Government, 
as in the case of a Railway, obviously, 
the employees hold under the Govern- 
ment and not under any separate jtiristic 
entity, and so it has been held in nume- 
rous cases cf. Parshottam v. Union of 
India, AIR 1958 SC 36; Moti Ram v. 
N. E. F. Rly., AIR 1964 SC 600. The 
reason is obvious, namely, where the 
employer is a Department of the Gov- 
ernment, no question of a separate legal 
entity arises. 

The question, however, becomes dif- 
ferent, where the business is carried on 
through a separate legal person, e.g., a 
statutory corporation or a company — 
j vide AIR 1966 SC 1364, because in such a 
'( case, the employee is a servant of a legal 
entity other than the Government, 

(iv) On behalf of the Petitioner, in 
C. R, 1330 much reliance is placed upon 
the fact that tmder Article 97 (a) of the 
Articles of Association of the Company, 
the power to appoint and remove a Ge- 
neral Manager is vested in the President 
of India and that the Petitioner’s ap- 
pointment letter has, in fact, been issued 
by a Deputy Secretary to the Govern- 
ment of India. 

Upon the latter fact, it has been argued 
that if the President’s act, in this con- 
text, be contended to be an act of the 
President in his personal capacity, the 
letter should have been issued by the 
President's Secretary and not a Secretary 
to the Government of India, and that 
since the latter coiuse has been adopted, 
the appointment must be held in law to 
be an appointment by the Government. 
Technically speaking, Article 77 (21 of 
the Constitution applies when the Presi- 
dent’s action is an ’executive action of 
the Government of India’, and where the 
President exercises some function, not by 
virtue of any provision of the Constitu- 
tion, but in his personal capacity, under 
a private treaty, e.g., the_ Articles of As- 
sociation of a Company, it would be de- 
sirable to get his acts authenticated by 
an officer of his personal establishment 
and not by an officer of a Ministry in the 
Government of India. Respondents might 
do well to take note of this for future 


action. The converse, however, does not 
necessarily follow, viz., that because the 
order has been signed by a Deputy Sec- 
retary to the Government, the act of ap- 
pointment must be held to be an execu- 
tive action of the Government of India, 
When the President appoints a person in 
exercise of powers conferred by the Arti- 
cles of Association of the Company, he 
does so as a limb of the Company and 
not by virtue of any powers imder the 
Constitution and the person who is ap- 
pointed does not become a servant of the 
Government instead of the Company by 
the mere fact that the letter is issued by 
the Ministry. 

20. In this context, it has been argued 
vehemently on behalf of the Petitioners 
that the fact of appointment and removal 
has been applied as a test by the Sup- 
reme Court for determining whether a 
person holds 'an office of profit under 
the Government of India or of a State’ (to) 
constitute a disqualification for member- 
ship of the Legislature under Article 102 
or A^cle 191. On this point, the deci- 
sion in Ginni Gobinda v. Sankari Prasad, 
AIR 1964 SC 254 is apparently encourag- 
ing to the Petitioner, inasmuch as it was 
a case relating to the Hindusthan Steel 
Ltd., itself and certain other ’Government 
Companies’. Under the provisions of the 
Companies Act, the auditors of Govern- 
ment Companies are appointed and re- 
moved by or with the approval of tiie 
Government of India (pp. 256-7, ibid.). 
It was held that an Auditor, so appointed, 
was the holder of an 'office of profit’ 
under the Government of India and was 
thus disqualified to be a member of Par- 
liament. But it would appear, on a close 
reading of this decision, that it is against 
the Petitioner before me instead of being 
in his favour, because in that case, the 
Corut had clearly made out a distinction 
between the expression ’office of profit 
under the Government’ in Article 102 and 
the expression ’holder of a post or ser- 
vice under the Government’ in Articles 
309-314. It caimot be overlooked that the 
tests applied in the case of disqualifica- 
tion for membership of the Legislature 
are bound to be wider because the object 
of such disqualification is to maintain the 
independence of members of the Legisla- 
ture from any sort of Government con- 
trol or influence. When, therefore. Gov- 
ernment has a say in the matter of ap- 
pointment or removal of a person, he 
should not be allowed to sit in the Legis- 
lature even though by such appointment, 
a relation of master and servant is not 
constituted between the Government and 
such person. In cases imder Articles 309- 
311, on the other hand, the test is the 
relationship of master and servant be- 
tween the Government and such person 
and it can hardly be overlooked that the 
provisions of the Constitution in Part Xrv 
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are. in fact, modifications of the common 
law relating to master and servant which 
have been, engrafted because of the fact 
ttat where the nmster is the Govern- 
ment. such modifications were considered 
necessary by the makers of the Constitu- 
tion. I would like to reproduce the fol- 
lowing words of the unanimous Court in 
Guru Gobinda's case, AlH 19&4 SC 254 
at p. 258. ibid.— 

'•We agree with the High Court that 
for holding an office of profit under the 
Government, one need not be in the ser- 
vice of Government and there need be 
no relationship of master and servant 
between them. The Constitution Itself 
makes a distinction between the holdei 
of an office of profit iinder the Govern- 
ment’ and 'the holder of a post or ser- 
vice under the Government’; see Arti- 
cles 309 and 314 ” 

21. The distinction between these dif- 
ferent iuristic concepts is no doubt fine 
and somewhat intriguing, but in the 
troubled waters of Jurisprudence, one 
has often to steer clear of sboals. The test 
tor the application of Article 311 (2). in 
short. Is whether, there is a master and 
servant relation between the Govern- 
ment and the employee concerned— Prad- 
rat Kumar v. (^ef Justice of Calcutta 
High Court. (1955) 2 SCR 1331 at p. 1350 
=(Am 1996 SC 285 at p. 293): State of 
Assam v. Kanak Chandra. Civil Appeal 
No. 254 of 1964. D/- 3-10-l966=(reporied 
In AIR 1967 SC 884). Hence, when a per- 
son is a member of the staff of a ^m- 
pany. which is a ixiiistic entity other than 
the Government, he cannot be said to 
be holding a post under the Government, 
whatever may be the mode of appoint- 
ment and removal of such person. 

22. The difficulty In the way of the 
Petitioners before me. in fact, is the 
theory of iuristic personality of a com- 
pany in Jurisprudence and so long as 
that theory is not curbed by legislation, 
as I shall presently show, the Petitioners 
cannot succeed in the case made in the 
Instant proceedings. 

23. VL Mr. Dutt draws Inspiration, most 
etrongly. from certain observations of 
P. B. Mukharji, J, in AIR 1963 Cal 421. 
which was also a case of termination of 
the service of an employee of the Duiga- 
pur Steel Project, under the Hindusthan 
Steel Ltd. Thou^ the Rule was «iiS' 
charged on other grounds, his LordsWp 
made the following observation: 

"In an appropriate case In future ft 
mav he necessary to re-examine and 
thoroughly consider how far the doctrine 
of incorporation making the company a 
legal entity creates a veil that cannot be 
pierced and extends to prevent service 
under such company from being a service 
under the State..~... spedally In su^ 
companies like the Hindusthan Steel Lti. 


)f India (Basu J.) A.X.B. 

where It Is adnJttedly a complete Gov- 
ernment owned company, with all the 
funds of the capital and all the shares 
owned by the GovemmenL 

24. The question of the legal status 
and liability of non-government^ bodies 
which have impact upon the rights of pri- 
TOte individuals has arisen in recent 
times both In England and in India on 
account of the nature of their functions 
as well as their number, in a welfare 
State. There is however a marked dif- 
ference in the manner and extent in 
which this question has been raised in 
these two countries: 

(i) In England, the question has pre- 
sented itself In connection with statutory 
corporations and not in respect of non- 
statutory companies. In India, cases have 
come up In relation to both and It Is. 
therefore, necessary to remember the 
essential juristic differences between these 
two kinds of corporate bodies. 

(ii) While in England, the question has 
arisen from the point of view of Crown 
privileges, — as to whether these could 
be claimed by statutorv corporations, in 
India, it is Id the context of the liabili- 
ties of such bodies that the question has 
mostly come up before the Courts, name- 
ly. whether their action should be re- 
garded as 'State action’ for the purpose 
of enforcement of ftmdamental rights 
against them under Article 12; or whether 
their servants may be regarded as dvU 
servants for the application of the proce^ 
dural safeguards under Ai^cle 311. 

25. In England, it is now establi^ed 
that to dedde whether a particular sta- 
tutory corporation would be entitled to 
claim Crown privilege in litigation or 
whether it would be bound by a statute 
It Is to be determined whether the cor- 
poration in question may be held to ^ a 
servant or agent of the Crown — ■ Tamlin 
V. Hannaford. (1949) 2 AU ER 327. Of 
course, no difficulty arises where the sta- 
tute which creates the corporation ex- 
pressly states that It shall act on behalf 
ol the Crown — cL Glassgow Corpn. v. 
Central Land Board, 1956 SLT 41»(1956) 
SC (HL) 1. 

26. Where, however, the statute makes 
no express provision, the Courts have ap- 
plied the test of the nature of functions 
of the corporation to answer the ques- 
tion: 

(a) If It Is merely a commercial corpo- 
ration. It cannot claim Crown Irmnunity 
or privilege, even though It may be con- 
trolled by the Government — Central Con- 
trol Board v. Cannon Brewery, (1919) AC 
744 at p. 757; (1950) 1 KB 18; British 
Broadcasting Corpn. v. Johns. (1965) Ch 
32. The rearon, as explained In Tamlin’s 
case. 1949-2 All EK 327=1950-1 KB 18 Is 
that the personality of the corporation Is 
separate Irom that of the Crown or any 
Department of the Government, — since 
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the Corporation is the owner of the pro- 
perty vested in it by the statute and is 
answerable in law for its acts like any 
other private person, subject, again to the 
limitations imposed by toe relevant sta- 
tute or statutes. 

(b) But toe Courts have refused to ap- 
ply toe foregoing principle where toe 
statutory corporation which exercises a 
governmental function or carries out a 
public service of toe Crown, e.g., a Terri- 
torial Force Association — Territorial & 
Auxiliary Forces Assocn. v. Nichols. 
(1948) 2 All ER 432, or a Hospital Board 
or Committee — Nottingham Hospital Ma- 
nagement Committee v. Owen. (1957) 3 
All ER 358; Pfizer Corpn. v. Minister of 
Health, (1965) I All ER 450. The princi- 
ple upon which this distinction is made 
is that where a statutory body exercises 
a governmental function, e.g., matters 
connected with toe defence of the realm, 
it is, in essence, an agent of the Crown and 
therefore holds property in trust for the 
Crown — Bank Voor Handel v. Slatford, 
(1953) 1 QB 248. 

27. Whatever be toe logic according 
to which the separate juristic personality 
of a statutory corporation belonging to 
this latter group has been ignored in 
England, it is to be noted toat it has 
never been applied to a non-statutory 
joint stock company and not even to a 
statutory corporation which carries on 
commercial functions, such as toe British 
Transport Corporation or toe British 
Broadcasting Corpn., (1965) Ch 32. even 
though it may be presided over by a Mi- 
nister of the Crown. In fact, Tamlin’s 
case. 1949-2 All ER 327=1950-1 KB 18 
(ibid.) was decided on toe analogy of a 
limited liability joint-stock company. 

28. Since toe Hindustoan Steel Ltd., Is 
a non-statutory joint-stock company, the 
principle applied in England, to statutory 
bodies exercising governmental functions, 
cannot be invoked in toe cases before me. 

29. Under toe law as it exists to-day. 
thus, whether in England or in India, it 
is impossible "to pierce the veil” in the 
case of a non-statutory company, such as 
the Hindustoan Steel Ltd. The obiter of 
P. B. Mukharji, J., in AIR 1964 Cal 421 
at p. 427 was made in the hope of build- 
ing up a 'new jurisprudence’. I. too. join 
with him so far as the object is concern- 
ed. It is, however, not possible for the 
Courts to overturn the juristic persona- 
lity of corporations whether statutory or 
non-statutory. without some progressive 
legislation which is yet to come. 

30. As has been pointed out by toe 
Supreme Court in the Tata Engineering 
Co., case. AIR 1965 SC 40 at p. 46, toe 
Legislature has already been obliged to 
make certain exceptions to the doctrine 
of separate personality -of a corporation 
as a result of toe impact of complex eco- 


nomic factors in toe world, and these 
may grow in number in course of tone. 
Thus. Article 311 of toe Constitution it- 
self may some day be amended to pro- 
vide that toe employees of statutory cor- 
porations or 'Government Companies* 
should be deemed to be holders of posts 
under toe Union or a State, as toe case 
may be. Or. toe Legislature may pass an 
appropriate statute to extend to such em- 
ployees all the safeguards which have 
been deduced by the Courts from toe ex- 
pression 'reasonable opportunity’ in Arti- 
cle 311 (2), in which case, these emplo- 
yees will get similar protection in Courts 
of law, without invoking the Constitu- 
tion. 

3L The dearability of some such safe- 
guards as in Article 311 (2) in the case 
of the employees of these statutory and 
non-statutory corporations can hardly be 
over-emphasised when it is realised that 
a very large proportion of toe educated 
population is now engaged in these esta- 
blishments in the public sector and their 
number is sure to be going on increasing 
with the expansion of the economic acti- 
vities of the welfare State: that just as 
a security of tenure is necessary to atr 
tract men of the right calibre to the Gov- 
ernment Departments so is it necessary 
to secure the proper personnel to these 
large establishments entrusted with the 
public welfare; that loss of employment 
to a modem man means no less than what 
loss of a zemindary meant to a feudal 
owner in mediaeval tones. 

32. I am afraid,- however, that if some 
such legislation is carried through some 
day. Government may lose the incentive 
of setting up such companies or corpora- 
tions, for, it is obvious that such bodies 
are set up only to avoid Governmental 
liabiUty for their acts or the liability to- 
wards their persomiel. That, however. Is 
a matter for the political world; toe 
Courts are powerless to legislate and 
must hold, so long as such legislation does 
not see the light, that the employees of 
a Government Company like the Hindus- 
than Ltd., is not an employee of the Gov- 
ernment. or. to be more precise, they do 
not hold 'civil posts under the Union or 
a State’, so as to attract Article 311 of 
toe Constitution. 

33. That finding is sufficient to dis- 
charge both the Rules before me. 

34. In C. R. 1864 (W) of 1967 there 
Is another ground for failure of toe Peti- 
tioner in the instant proceeding. 

35. The admitted case of the Peii- 
tioner is that his service is founded on a 
written contract which is still subsisting. 
It is settled since the case of Satish Chan- 
dra V. Union of India. AIR 1953 SC 250 
that neither Article 311 (2) nor Arti- 
cle 226 is applicable to enforce a contract 
of service. Whatever be the grievance 
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of the employee, he must seek his rdiei 
under the general law and not under 
Art. 226 — vide Boolchand v. Kunikshe- 
tra University. AIR 1963 SC 292 at p. 
298 in the absence of any statutory right 
or liability, even where the contract is 
with the Government: Burmah Construc- 
tion Co. V. State of Orissa, AIR 1962 SC 
1320. 

36. Both the Rules are, accordingly, 
discharge but without prejudice to the 
right, if any. of the Petitioners to pursue 
other remedies before any other appro- 
priate forum. 1 make no order as to 
costs. 

37. As prayed for on behalf of the 
Petitioners, the operation of this Order 
fhati remain stayed for a period of six 
weeks from this date. 

38. (1-7-1968) Mr. I>utt, on behalf of 
the Petitioner, has made a verbal appli- 
cation lor a certificate for leave to appeal 
to the Supreme Court under Article 132 
of the Constitution on the ground that 
the case involves a substantial question 
as to the Interpretation of Art 293 of the 
Constitution. Article 293 has. of course^ 
been referred to on behalf of the petitioner 
In course of the argument audits scope has 
been dealt with in the judgment of this 
Court but the real queimon upon whiri) 
the petitioner sought relief in this case 
was two-fold, namely, that Art. 311(2) of 
the Constitution was attracted to the case 
of his employment but was not complied 
with, and secondly, that ^ere was no 
termination of his service In terms of the 
clauses of the service contract 

39. So far as Article 311 (2) of the 
Constitution is concerned, his contention 
was that his service under the Hlndusthan 
Steel Limited, which was a Government 
company within the meaning of Sec- 
tion 617 of the Companies Act, 1966, 
should be deemed to be a service or a 
post under the Union of India so as to at- 
tract Art 311(2) of the Constitution. This 
contention has been negatived by tins 
Court on the primary ground that "the 
question appears to have already been 
decided by the Supreme Court In the 
negative, in various decisions,'’ and the 
judgment is an elaboration of tins pro- 
position. If that be so, the question Is no 
longer substantial 

40. The other ground on which this 
case has been discharged Is that ad- 
mitted case of the petitioner is that his 
service is founded on the written contract 
which is still subsisting and that, accord- 
ingly, neither Art. 311 (2) nor 226 was ai>- 
pllcable to enforce the contract of service 
and that whatever might be the grievances 
of the petitioner, he must seek his relief 
under the general law and such remedy 
has been preserved by the judgment. Oa 
this alternative ground, therefore, whldi 


does not Involve a constitutional question, 
the petitioner Is not ' entitled to any 
rellel 

41. In these oicumstances, though the 
question might be one of public Import- 
ance with which contention I have agreed 
in the judgment Itself, it cannot be said 
to come under the terms of Article 132 
ol the Constitution. 

42, The certificate prayed for, cannot, 

therefore, be granted and is refused. 
RGD Certificate for leave 

to appeal, refused. 


AIR 1969 CALCUTTA 104 (V 56 C 19) 
D. N. SINHA, a J. AND 
A. K. MUKHERJEA, J. 

Manickchand Durgaprosad & Broa, At>* 
pellant v. Balukidas Bahetl, Respondent. 

A. F. O. D. No. 373 of 1959, D/- 17-3- 
1967 against judgment and decree of 
Judge, 3rd Bench, City Civil Court, Cal- 
cutta. D/- 30-5-1059, 

(A) Ilotiscs and Bents West Bengal 
Premifet Tenancy Act (12 of 1950), Ss. 26 
(2), (4) and 21 — Scope — Powers of 
Deputy Registrar — Neither the Control- 
ler nor the Deputy Begistrar can correct 
the rent chaJJans. 

The Deputy Registrar being a funo« 
tionary appointed Ijy notification in exer- 
cise of the powers conferred on the Gov- 
ernment under S. 26 (2) of the West Ben- 
gal Premises Tenancy Act, he is a crea- 
ture of the statute and can only exercise 
those functions which are given to him 
by ^e statute. Under S. 26 (4) of the 
Act, the Deputy Registrar can exercise 
only such func^ns of tiie Controller 
relating to the rent deposited imder S. 21' 
oi the Act as may he ddegated to him by 
the Controller in writing. (Para 8) 

Neither the Deputy Registrar nor even 
the Controller can make corrections in 
chal l a n s and vary the appropriation of the 
rent to a month other than what is men- 
tioned in the application. It is so be- 
cause the Act riothes these applications 
with some amount of sanctity invio- 
lability and under S. 21 (4) of the Act an 
authenticated copy of the application Is 
admissible in evidence in all Courts of 
law. (Paras 8 & 9) 

(B) Houses and Renta — • West Bengal 
Premises Tenancy Act (12 of 1956), Ss. 21 
(1) & 4 — Scope and applicability — 
Conditions for valid deposit 

It is only when the deporit it made In' 
the prescribed manner and also in the 
riicumstan^s spedfied In S. 21 that the 
deposit is a v^d deposit and can be 
treated as a deposit of rent A deposit 
Is permitted only imder two dreumstan- 
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ces, first where the landlord does not ac- 
cept any rent tendered by the tenant 
within the time referred to in S, 4 and 
secondly where there is a bona fide doubt 
^ to the person or persons to whom rent 
is payable. These are conditions prece- 
dent which must be satisfied for a depo- 
sit of rent to be valid. (Para 10) 

Therefore, in a case where the tenant 
deposited amounts representing rents into 
Court wdthout first tendering them to the 
landlord, it was held that there having 
been no refusal on the part of the land- 
lord to receive rents, the deposits were 
invalid and of no efiect, so much so, the 
tenant must be held to have committed 
default in payment of rents. (1960) 64 Cal 
WN 342, Eel A. F, O. D. No. 450 ol- 
1960 (Cal), Foil (Paras 10 & 12) 

Cases Referred; Chronological Paras 
(1960) 64 Cal WN 342=ILR (1960) 

2 Cal 304, Bengal Tent Factories 

Ltd. V. Amiya Prova Das Gupta 10 
(1960) A- F. O. D. No. 450 of 1960 

(Cal), Kabiraj Srinarayan Sarma 

V. Baijnath Bhartia 11 

_ Lala Hemanta Kumar, Brlimohan Baga- 
ria and Jaimangal Prosad Srivastava, for 
Appellant: C, C. GanguH, Amiya Kumar 
Chatterjee, for Respondent. 

ARUN K. JVIUKHERJEA, J.;— This is 
a landlord’s appeal agaist a judgment and 
decree dated 30th May, 1959, of the 
Judge, Third Bench of the City Civil 
Court at Calcutta by which the plaintiffs’ 
suit for eviction of the tenant-defendant 
on the ground of default in payment of 
rent was dismissed. 

2. The facts of the case are as follows; 
The defendant was a monthly tenant 
under the plaintiffs in respect of one 
room namely room No. 52 on the fourth 
floor of premises No. 5, Jadvmath Midlid; 
Road, Calcutta, at a monthly rental oi 
Es. 33/-. The tenancy was according to 
the Hindi Sambat Calendar month and if 
ran from Badi 1 to Sudi 15 of each such 
month. The plaintiffs complained that 
the defendant was a habitual defaults 
and in any event had made default in 
payment of rent for four months within 
a period of twelve months since the 
month of "Jeth, S. Y. 2014”. The plain- 
tiffs determined the tenancy of the defen- 
dant by a notice of ejectment dated 5tb 
May, 1958, addressed by their Solicitor 
Mr. B. M. Bagaria. By that notice the 
defendant was asked to quit, vacate and 
deliver up peaceful possession of the 
room “with the expiry of the next 
month” ie., Ashar Sudi 15, S. Y. 2015. 
Thereafter when the defendant failed md 
neglected to deliver up peaceful possession 
of the room the plaintiffs filed the suit. 

3. The defendant in his written state- 
ment contends that there was in fact no 
default. He says that he paid rent to the 
plaintiffs directly upto the month oi 


Chaitra, 2012-13 S. Y., L&, upto Chaitra 
Sudi 15, 2013 S. Y. Subsequent to that 
payment there was, he complains, some 
dispute between himself and the plain- 
tiffs who refused to accept rents direct 
from the defendant by presentation oi 
biUs. The defendant then remitted the 
rent for the month of Baisakh, 2013 S. Y, 
by money order and the same was ac- 
cepted by the plaintiffs. The defendant 
then remitted rent for the month ol 
Jaistha, 2013 S. Y, on 28th Jime, 1956 
for which, however, he did not receive 
the postal receipt. Nor did the money 
come back to him. As the defendant was 
not sure whether the money had reached 
the plaintiffs he, in order to protect his 
interest imder law, deposited rent for the 
months of Jaistha and Ashar, 2013 S. Y. 
in the ofiSce of the Rent Controller, Cal- 
cutta, on 1st September, 1958 and con- 
tinued depositing rents month by month. 
In the meantime, the defendant came to 
know after a correspondence with the 
postal authorities that the remittance 
made by the defendant on 28th June, 
1956, had been delivered to the plaintiffs 
on 30th June, 1956. Therefore, there 
was really a case of double payment of 
rent for the month of Jaistha, 2013 S. Y. 
After the filing of the suit the defendant 
deposited the rent for the month of 
Shravan, 2015 S. Y. in Court within time 
after service of summons upon him, 'The 
defendant claims that by way of adjust- 
ment all deposits made by him in the 
office of the Rent Controller are to be 
treated as deposits for the months next 
to the months for which the deposits 
are pimported to have been made. There- 
fore, though the defendant deposited 
rents in the office of the Rent Control- 
ler upto the month of Ashar, 2015 S. Y. 
in fact those deposits should be treated 
as deposits upto the month of Shravan, 
2015 S. Y. On these facts the defendant 
daims that he cannot be treated as a 
defaiilter. 

3-A. The foUovnng issues were framed 
for determination: — 

1. Is there any relationship of landlord 
and tenant between the parties? 

2. Is the defendant a defaulter in pay- 
ment of rent from Jeth 2014 S. Y. (May/ 
June, 1957)? 

•3. Has the defendant’s tenancy been 
determined by a legal and valid notice 
to quit? Is the said notice legal, suffi- 
cient and operative in law? 

4. Are the plaintiffs entitled to a dec- 
ree prayed for? 

4. At the first hearing of the suit on 
30th April, 1959 the defendant filed a 
petition for adjournment of the suit. 
The defendant told the learned Judge 
that he wanted to get the chaUans wMch 
had been sent up by the Rent Controller 
to be rectified by him. The rectification 
that the defendant sought was m accord- 



106 CaL M/s. Manlckchand v. BalufcWas (A. K. Mukherjea J.) A-LB. 


ance with the suggestion made by the 
defendant in his written statement that 
all deposits of rent with the Kent Con- 
troller were to be regarded as deposits 
of rents for the months next to the 
months for which they had purportedly 
been made. These corrections, the de- 
fendant says, were necessary to adjust 
the double payment that he had made 
for Jaistha. 2013 S. Y. The learned 
Judge adioumed the case In pursuance 
of the defendant’s request and observed 
as follows:— 

"The legal effect of correction. If the 
challans are corrected, would be consi- 
dered in due course. For the present. I 
am giving this opportunity to defendant 
In terms of his petition." 

5. It appears that the challans were 
sent back to the Kent Controller for cor- 
rection and that they were subsequently 
received back by the Trial Judge after 
correctioa Thereafter the suit was heard. 
Durgaprosad Saraogi gave evidence for 
the plaintiffs and complained that the 
defendant had defaulted in payment of 
rent from Jaistha, S. Y. 2014. He admit- 
ted that he had received the rent for 
Jaistha. 2013 S. Y. by money order and 
also that he had withdrawn money from 
the Rent Controller upto Balsakh Sudi. 
2014 S. Y. The defendant himself gave 
evidence and said that he had remitted 
rent for Jaistha. 2014 S. Y. and that the 
plaintiff had accepted It. He tendered the 
postal receipt dated 6th June, 1956 (Exht. 
B) to show that the plaintiffs had reev- 


ed this sum. The defendant says that ha 
again deposited rent for the same month 
not knowing that the plaintiffs had got 
it in time and thereafter the defendant 
deposited all subsequent rents regularly 
before the Rent Controller and got chal- 
lans therefor. In cross-examination he 
says that he remitt^ rent for Baisakh, 
S. Y. 2013 fay money order eis the plain- 
tiffs had not accepted it amicably. Ho 
also says that he deposited the rent for 
Jaith, 2013 S. Y. as this also the plain- 
tiffs had refused to accept The learned 
Trial Judge found Issue No. 1 and Issue 
No. 3 In favour of the plaintiffs but he 
came to a fin ding that the defendant was 
not a defaulter. 

6. The facts about payment, are.'^ more 
or less, admitted. The only point hi 
controversy is the legal effect of the 
later corrections in the challans. The 
learned Judge has accepted the correc- 
tions and has appropriated the payments 
of rent notionallv to the months that 
have been inserted in the diallans by the 
corrections. On the basis of such correc- 
tions and adjusted appropriations, the 
learned Judge came to the finding that 
the defendant was not a defaulter and 
that on the other hand the defendant had 
deposited rents in advance. Before con> 
ing to this conclusion the learned Judge 
had found on the facts and on the basis 
of the challans. as they stood before 
correction, that 11 no allowance be made 
for the double payment for Jaith, 2013 
S. Y.. there would be the following de- 
faults— 


Month 

Jaistha, 2014 S Y. (May/June. 1957) 

Shravan. 2014 S. Y. (July/August. 1957) 

Bhadra. 2014 S. Y. (August/Septcmber. 1957) 

Pous, 2014 S. Y. (December, 57/January. 58) 1 ’ | 

Magh. 2014 S. Y. (January/Febniary 1958) 

JaJgun, 2014 S. Y, /February/March, 195S) 

Ch^tra, 2014 S. Y. (March/Aprti). 1958) 


7. The learned Judge thought that by 

adjusting the double payment for Jaistha. 
2013 S. Y. ie., by appropriating the 
second payment for Jaistha, 2013 S. Y. 
towards the month of Ashar of ^at year 
and consequently the payments fox 
Ashar. Shravan. Bhadra, etc. towards the 
months of Shravan. Bhadra. Aswin res- 
pectively and so on for all succe^ve 
cnonth^ the defaults would automatically 
be wiped out because each . subsequent 
payment would have to be appropriated 
to a month preceding the month fox 
which the rent had actually been paid. 
By these notional adjustments defaults 
would be transformed Into advance pay- 
ments. / 

8. With great respect to the learned 
trial Judge we do not see under what law 
the learned trial Judge could allow the 
notional adjustments. The adjustments 


Measure of default 
28 days. 

10 days. 

3 days. 

11 days. 

14 days. 

14 dsys, 

12 days. 

were, of course, made on the basis of the 
corrected challans. The challans. we are 
told, had been corrected by the Deputy 
Controller. Exhibits C and C(l) to C(23) 
we the twenty-four challans which baa 
been tendered In evidence before the 
learned trial Judge. The challans are not ia 
paper book but the facts recorded in the 
rixallans have been sxmunarised In a UM- 
mr form and appear in the paper book 
from pages 7 to 17. In the column retet- 
mg to the period to which a particttlar 
deporit of rent relates the name of the 
month originally Inserted in each of the 
challans was penned through and the 
name of the next month insertcii there- 
in. The corrections are alleged to haye 
t»en made by the Deputy Registrar’* 
order dated 18th May. 1959. There Is 
nothing on record to show who autho- 
rised the DepuW Registrar to make these 
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corrections In the challans. Under Sec- 
tion 26 (2) of the West Bengal Premises 
Tenancy Act 1950, (hereinafter referred 
to as "the Act”) the State Government 
may by notification appoint any person 
to be a Registrar or Deputy Registrar 
for any area to which this Act extends. 
Presumably, the 'Deputy Registrar’ re- 
ferred to in the corrections made on the 
challans is the functionary appointed by 
notification in exercise of the powers 
conferred upon Government under Sec- 
tion 20 (2) of the Act. There can be no 
doubt that the Deputy Registrar is a 
creature of the statute and can only 
eccerase those functions which have been 
Mven to him by the statute. Under Sec- 
tion 26 (4) of the Act a Deputy Registrar 
can exercise only such functions of the 
Controller relating to the rent deposited 
under Section 21 of the Act as may be 
delegated to him by the Controller in 
writing. Therefore, before we can rely 
on the corrections made by the Deputy 
Registrar it is necessary to have evidence 
that an order had been passed by the 
Controller delegating this function to the 
Deputy Registrar. No such order has 
been produced before us on behalf of the 
respondent though we adjourned this 
matter and gave time to him to produce 
evidence of such delegation. We even 
offered to send a subpoena from the Court 
if the respondent could give us particu- 
lars of such an order of delegation. In 
any case, any order of delegation even 
if such order existed would, in our opi- 
nion, be useless, for, there is nothing in 
the Act which gives any power even to 
the Controller himself to make correc- 
tions in challans and vary the appropria- 
tion of the rent to a month other than 
what is mentioned in the application. 
Rents, before they can be deposited with 
the Bent Controller, have always to be 
accompanied by applications showing cer- 
tain particulars which are specified in 
Sub-section (2) of Section 21 of the Act 
which runs as follows: — 

"(2) The deposit shall be accompanied 
fay an application supported by an affida- 
vit by lhe ' tenant stating — 

(a) the premises for which the rent is 
deposited with the description sufficient 
for identifying the premises; 

(b) the period for which the rent Is 
deposited; 

(c) the name and address of the land- 
lord, or the person or persons claiming 
to be entitled to such rent: 

(d) the reasons and circumstances for 
the application for depoat of the rent: 

Provided that in the case of deposits of 
rent for successive months _ during any 
continuous period, no affidavit in support 
of applications shall be required after 
the first deposit if the reasons and . cir- 
ciunstances which led the tenant to make 
the first deposit remain the sama" 


_ 9. The period for which rent is depo- 
sited on any particular occasion has to 
be specifically mentioned in the appli- 
cation. Under the provisions of sub-sec- 
tion (4) of Section 21. an authenticated 
copy of such application is admissible in 
evidence in all Courts of law. Obviously, 
the Act clothes these applications with 
some amoiuit of sanctity and inviolabi- 
lity. The applications caimot, therefore, 
be Ranged or altered by the Deputy 
Registrar or by any other party. Indeed, 
it is not the case of anybody in this ap- 
peal that the applications of the respon- 
dent have been corrected or changed. 
Some of the applications are to be found 
in the scond part of the Paper Book at 
pages 18 to 25. They do not show any 
corrections. It is not appreciated, there- 
fore, how without making corrections in 
the applications, corrections or changes 
can be made in the challans. I would 
think, however, that even the applications 
cannot be corrected by the Deputy Re- 
gistrar. In any event I cannot imagine 
the Deputy Registrar correcting these ap- 
plications ex parte in the absence of the 
landlord where the landlord is vitally in- 
terested in the data appearing on the ap- 
plications and where imder the Act it- 
self the applications are admissible in 
evidence in all Courts of law. To say 
that the Controller could have the power 
of merely correcting the challans with- 
out correcting the applications and that 
too on the unilateral application of the 
tenant is, according to me. an absurd sug- 
gestion. Therefore, I -have not the slight- 
est doubt that there was no jtistification 
for the learned trial Judge in accepting 
the corrections of the challans and chang- 
ing by an artificial fiction the character 
of the defaults made by the tenant and 
investing them with the character of 'ah 
vance deposits’. These are not, however, 
the only difficulties that face the res- 
pondent in regard to these corrected chal- 
lans. TOere are still more formidable 
legal difficulties in allowing the device 
adopted by the respondent and allowed 
by the learned trial Judge in wiping out 
the defaults. I now pass on to this as- 
pect of the case. • 

10. Let us assume that the Deputy 
Registrar could at the instance of the 
tenant correct the challans and make re- 
vised appropriations of the deposits of 
rent. In the instant case, the deposit 
made for Jaistha, 2013 S. Y. has been 
reappropriated towards the month of 
Ashar of that year and the rent for 
/Uhar was reappropriated towards Shra- 
van and so on for all succeeding months. 
We shall assume that' the revised appro- 
priations could be done. In that case the 
position would be this that the rent for 
the month of Ashar was deposited some 
time in Ashar instead of being deposited 
in Shravan and the rent of Shravan was 
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deposited in the month of Shravan instead 
of being deposited in Bhadra, though, 
the rent for any month was really due 
to be paid on the ne^ following month. 
These deposits could not have been legal 
and valid, for the rent for Ashar was 
deposited without initial tender of the 
same to the landlords and the landlords' 
refusal to accept it in terms of sub-seo* 
tion (1) of Section 21 of ^e Act. After 
all, under the ordinary law a tenant can- 
not go and deposit rent before the Rent 
Controller or before a^ other person 
and riflim that he has discharged his obli- 
gation towards the landlord in the matter 
of payment of rent It is only because 
of the provisions of the Act that a tenant 
can in certain circumstances deposit Ms 
rent with the Rent Controller in a pres- 
cribed manner. It is only when the de- 
posit is zasde is the prescribed manner 
and also in the drcumstances specified in 
Section 21 that the deposit is a valid 
deposit and be treated as a deport 
of rent A deposit of rent la pennitted 
only under two circumstances, first, 
where the landlord does not accept any 
rent tendered by the tenant within the 
time referred to in S. 4 and, secondly, 
where there is a bona fide doubt as. to the 
person or persons to whom the rent is pay- 
able. In the instant case, the tenant does 
not say that he has any doubt as to the 
person to whom he has to pay the rent. 
Therefore, the only other drcumstance 
which would have justified and validated 
his payment of rent to the Controller 
would be the circumstance in which the 
landlord refused to accept the rent ten- 
dered by the tenant' within the time re- 
ferred to in Section 4. That is a condi- 
tion precedent which must be satisfied In 
order to render a deposit of rent valid—* 
see, Bengal Tent Factories Ltd. v. Amlya 
Prova Das Gupta, (I960) 64 Cal WN 342. 
In the instant case, even If the yeappro* 
priations are allowed the defendant can- 
not say that there was any refusal on 
the part of the plaintiffs to accept rent, 
ii is not the defendant’s case that the 
plaintiffs bad refused the rent for Jais- 
tha. ■ On the contrary, the defendant’s 
case is that the plaints had accepted 
tie rent for Jaisiha and that the postal 
acknowledgment receipt had not reached 
him in time. Therefore, rince there was 
no relusal on the part ol the plain^fls to 
accept rent, the defendant could not 
have made a valid deposit of rent. I am 
quite ilive to the fact that If the reap- 
propriations were to be allowed, the first 
deposit of rent would notionally become 
a deposit of rent for Ashar. But even so. 
it is not the defendant’s case that he had 
tendered the rent for. Ashar. Indeed, not 
ont deporit In this case has followed a 
previous tender of rent to the plaintiffs 
and refusal on the part of the plaintiffs 
to accept such tender. Berides, if the re- 


appropriations are to stand, all the ten- 
ders would automatically become tenders 
of rent in advance. A landlord is under 
ho obligation to accept payment of rent 
In advance. Even the time when the 
tender has to be made is specified in Sec- 
tion 21 (1) of the Act. From all points 
of view, therefore, the condition in Sec- 
tion 21 (1) has not been satisfied and all 
the deposits on the basis of the reappro- 
brlations and adjustments made after the 
Corrections of the challans would auto- 
matically become invaUd deposits. Thai 
is an additional and, in xny opinion, fatal 
defect of the tenant's case. 

IL I must, however, refer to another 
drcumstance which demolishes the defen- 
dant’s case completely. In our view it 
Would not have been enough for the de- 
fendant to show that IMtially there had 
a zeiusail on the part ol the land' 
lords to accept rent for a particular 
month and that thereafter he, the defen- 
dant, started depositing rents. We have 
recently held in KablraJ Siinarayan 
Samoa v. Baijnath Bhartia, A. F. O. D. 
No, 450 of 1060 (CaL) that before the 
deposit of rent for any month can be ac- 
cepted as valid deposit there must in each 
case be a valid tender of rent by the 
tenant and refusal of the same by the 
landlord. In this case, of course, far 
from there being a previous tender of 
rent and landlord’s refusal of that tender 
for every month, there was not such a 
tender and refu^ even for the first 
month before the series ol deposits had 
started. The defendant himself says that 
When the rent for the month of Baisakh, 
2013 S. Y. had been sent by money order, 
the plaintiffs bad accepted it Even the 
rent for Jaistba. 2013 S. Y. is now ad- 
mitted by the defendant to have been 
accepted by the plaintiffs though lor some 
time the defendant was under the misap- 
pr^ension that the plaintiffs had not ac- 
cepted it Therefore, there Is not one 
Instance ol the landlords having refused 
to accept the rent tendered by the defen- 
dant 

12. In this view of the matter we 
have no manner of doubt that the defen- 
dant had committed defaults In payment 
of rent practically for aU months subse- 
quent to Jalstha, 2013 S. Y. From what- 
ever angle we confer the drcumst^ces 
ol the case, that Is to say, whether we 
accept the subsequent corrections of the 
ch allans as legal and valid or whether 
We reject them as Invalid, It Is impos- 
sible for the defendant .to escape being 
a defaulter in payment of rents lor four 
months within a period of twelve montlu 
before the filing of the suit. The defen- 
dant was not, therefore, entitled to pro- 
tection from eviction tmder the Act. 

13. In the rrault we hold that the 
teamed Judge was wrong in flnrttnff fa 


1969 


M/s. Surajmull v. Samadarshan (P, N. Mookerjee J.) Cal. 109 


favour of the defendant on Issue No. 2. 
.We, -i^erefore, order as follows: The ap- 
peal is allowed. The judgment and de- 
cree dated 10th June, 1959 of the learned 
trial Judge are set aside. There will be 
a decree in favom: of the plaintifis for 
khas possession of room No. 52 on the 
four^ floor of premises No. 5, Jadunath 
MuUick Boad, C^cutta. The plaintiffs will 
get the costs of the appe^ as well as the 
costs in the suit in the Court below. 

14. SINHA, C. J.;— I agree. 
TVN/G.G.M. Appeal allowed. 


am 1969 CALCUTTA 109 (V 56 C 20) 
P. N. MOOKERJEE AND 
A. K DUTT, JJ. 

M/s. SurajmuU Ghanshyamdas, Pefi- 
taoner v. Samadarshan Sur, Opposite 
Party. 

Civil Revn. Case No. 3505 of 1964, D/- 
9-5-1968. 

(A) Tenancy Laws — Calcutta Thika 
Tenancy Act (2 of 1949), S. 4 — Eject- 
ment notice — Tenancy for manufactur- 
ing purpose — Six months’ notice under 
S. 106 of the Transfer of Property Act 
and not one month’s notice under S. 4 
is to he given (Transfer of Property 
Act (1882), S. 106iK, 

To terminate a lease for manufactur- 
ing purpose, a six months’ -notice imder 
S, 106 of the Transfer of Property Act 
and not the one month’s notice under 
S. 4 of the Calcutta TMka Tenancy Act 
Is required, (Para 8) 

The Act is supplementary to the Trans- 
fer of Property Act imposing certain re- 
strictions on the landlord's ejectment 
rights under the genetnl law or under the 
lease contract. It does not confer any ad- 
ditional right on him. A tenancy, in any 
event, has to be dete rmin ed imder the 
Tranrfer of Property Act or imder the 
contract of lease but In addition, the re- 
quirements of the Act have also to be 
complied with. Therefore, where the notice 
period under the Transfer of Property 
Act is less but it is more under .the Act, 
the longer period will prevail and where 
the period under the Transfer of Proper- 
ty Act is more and that under the Act is 
less, tile former alone will govern. As 
such, to terminate a manufacturing lease, 
a ax months’ notice under the Transfer 
of Property Act and not the one month’s 
notice under the Act is necessary. AIR 
1967 SC 1419, FolL (Para 8) 

(B) Transfer of Property Act (1882), 

S. 106 — Ejectment notice — Service by 
registered post, under certificate of post- 
ing and in person — Held on facts, all 
the three modes .were bad — (Evidence 
Act (1872), S. 114.) ^ 

HL/KL/D527/68 


Where an ejectment notice was served 
by registered post but it was returned 
with the remark "left” and when served 
personally, though the notice was affixed 
to the door no attempt was made to find 
out the addressee’s representatives or 
agents before so affixing, and the delivery 
entry in peon's book was found in the 
middle of the page but the peon’s remark 
was found at the end of the page : 

Held, the postal service was not valid 
as there was no tender to the addressee. 
The personal service also was bad and 
in the context of such a postal and per- 
sonal service, the presumption available 
for service imder the certificate of post- 
ing also should not be given effect to. 
(1966) 70 Cal WN 262, overruling (1947) 
51 C^ WN 650, FolL (Paras 9, 10, 11 and 

12 ) 

(C) Civa P. C. (1908), S. 115 — Eject- 
ment of tenant ordered — Revision — ■ 
Setting aside such order ^ Discretion 
— (Tenancy Laws — Calcutta Thika Te- 
nancy Act (2 of 1949), S. 4.) 

Where in revision against an order 
ejecting the tenant, the tenancy is held 
not to have been determined due to in- 
sufficiency of the ejectment notice and 
invalidity of its service and the tenant 
had been in default for a long time, held 
the petition could be allowed only subject 
to the tenant depositing arrears of rent 

(Para 15) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1419 (V 54)= 

(1967) I SCJ 503, Manujendra Dutt 
V. Pumendu Prosad Roy Chow- 
dhury 8 

(1966) 70 Cal WN 262, Hare Krishna 
Das V, Hahnemarm Publishing 
Co., Ltd, ao 

(1947) 51 Cal WN 650, Sita Nath 
Mondal v. Soleman MoUa 9 

Lala Hemanta Kumar and Mrityunjoy 
Palit, for Petitioner; BanMm Chandra 
Dutt and Malay Kumar Bose, for Oppo- 
site Party. 

P. N. MOOKERJEE, J.;— This Rule la 
directed against a concurrent order of the 
two Courts below, aUowing the landlord 
opposite party’s application for eviction 
of the petitioner on the allegations inter 
alia that the petitioner was a thika te- 
nant under him, who had forfeited hia 
tenancy right under an appropriate notice 
of ejectment and had also no protection 
imder the Calcutta Thika Tenancy Act. 
wMch governed the instant case. 

2. The eviction was sought for on 
various grounds namely, (1) on the 
ground of default in payment of rent; (2) 
on the ffrouxid of the landlord’s reason- 
able reqmrement of the disputed holding 
for development purposes; and (3) on the 
ground that the tenant petitioner waa 
guilty of unlawful subletting and failure 
to occupy the major portion of the same. 
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3. The landlord's case was that the 
petitioner’s tenancy had been duly drter- 
mined by an appropriate notice of eject- 
ment, which had been duly served upon 
the petitioner, and that, because of Ae 
above ground^ the petitioner had forint- 
ed its claim of protection under the Cal* 
cutta Thika Tenancy Act 

4. The landlord’s claim was opposed 
and objected to by the petitioner, who 
contended inter alia that its tenancy, 11 
any, under the opposite party was not a 
TWka Tenancy but had to be governed 
by other Acts. There was an extreme 
contention that the petitioner was not the 
tenant under the opposite party. It was 
also alleged that the petitioner was not 
guilty of defaults, so as to be liable to 
ejectment; that the landlord's case of 
reasonable requirement was untrue; and 
t^t the petitioner was not guilty, also^ 
of any subletting and not certainly of 
subletting to the extent that it failed to 
occupy toe major portion of the disputed 
holding. 

5. All toe above objections were over- 
ruled by toe two tribunals below and 
toe landlord opposite party’s claim foe 
ejectment was sdlowecL Against this con- 
current order, toe present Rule was ob- 
tained by toe petitioner. 

S. For our present purpose. It will not 
be necessary to go into toe grounds under 
the Calcutta Thika Tenancy Act. as. in 
our view, toe opposite party’s claim for 
eviction. In toe instant case, would fail 
on the ground of insufficiency and inva- 
lidity of toe notice of ejectment and on 
toe further ground that there has been 
DO due or proper service of any notice of 
ejectment according to law. This, how- 
ever, in toe dreumstances of this case, 
as we shall indicate presently, must be 
made on terms and we will specify the 
terms, on which we will be inclined to 
Interfere in toe Instant case, even though 
the petitioner would otherwise be entitl- 
ed to a reversal of toe orders of toe two 
tribun^ below. 

7. On toe question of notice, it ap- 
pears that the notice, given in toe instant 
case, complied with toe provision of one 
month’s notice but did not comply with 
a six months’ notice, as found by the 
learned Lower Appellate TribunaL That 
tribimal, also, appears to be of the view 
that toe tenancy in this case was for a 
manufacturing purpose. That view seems 
to be correct on the facts before us. But 
the lower appellate tribunal was of toe 
opinion that, having regard to the provi- 
sions of Section 4 of the Calcutta Thika 
Tenancy Act, one month's notice would 
be enough even for a manufacturing 
tenancy, which was governed by the 
Calcutta Thika Tenancy Act; in other 
words, the learned lower appellate til- 
h itnai was of toe opinion that the Cal- 


cutta Thika Tenancy Act. while provid- 
ing. in Section 4. for a one month's 
notice, was overriding the corresponding 
provirion under the T^ransfer of I^perty 
Act. which required, in the case of manu- 
facturing leases, six months’ notice; in 
other cases, fifteen days’. While, to the 
extent, the latter cases are concerned, 
the view may be substantially correct in- 
asmuch as the notice for the lesser pe- 
riod. required under the Transfer of 
Property Act in these cases, would be 
sufficiently substituted by the notice for 
the longer period, as provided in Sec- 
tion 4 of the Calcutta Thika 'Tenancy 
Act; the same would not be true with 
regard to toe former class of cases. 

8. Indeed, the provision for notice 
under the Calcutta 'Thika Tenancy Act 
would be a requirement, which had to be 
complied with, but such compliance must 
be in the light of or in addition to the 
corresponding provirion under toe Trans- 
fer of Property Act In toe light of the 
decision of the Supreme Court report^ 
In Manujendra Dutt v. Pumendu Prosad 
Roy Chowdhurv. (1067) 1 SCJ 503 at 
p. 508=A1R 1067 SC 1419 at p. 1423. the 
Calcutta Thika Tenancy Act must be held 
to be really in the nature of a supple- 
menlarv legislalioa supplementing toe 
Transfer of Property Act, imposing cer- 
tain restrictions on the landlord's right 
to eject his tenant under the general law 
or under the contract of lease and not 
conferring any additional ri^t on the 
landlord. The tenancy has to be deter- 
mined, in any event, under the Transfer 
of Property Act or under the contract of 
lease with this addition that the require- 
ments under the Calcutta Thika Tenancy 
Act, also, would have to be complied with. 
The position, then, is that, where the Trans- 
fer of Property Act requires the notice 
for a lesser period, the longer period 
Under the Calcutta Thika Tenancy Act 
would ultimately prevail or govern, and. 
where toe Transfer of Property Act 
prescribes the longer period for toe re- 
levant notice, the lesser period under the 
Calcutta Thika Tenancy Act would be of, 
no consequence; or. in other words, in the 
instant case, a six months’ irntice • was 
necessary for tenninating the petitioner’s 
tenancy and, admittedly, such a notice hasl 
not been given. * 

0. Moreover, the notice of ejectment, 
on the opposite party’s own case, was 
served by three processes (1) by regis- 
tered post (U) under certificate of posting: 
and (iii) by personal service. So far as 
service by registered post Is concerned, 
the pos^ peon’s return is "left”. The tri- 
bunals below, however, have accept^ the 
same as good service on the authority of 
a derision of this Court, reported In Sita 
Hath Mondal v. Soleznan Molla. 51 
W. N. 650. 
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10. In our view, this is erroneous as 
the said decision has already been ex- 
plained and practically explained away 
or overniled by a Bench decision of this 
Court, reported in Hare Krishna Das v. 
Hahnemann Publishing Co. Ltd., 70 CaL 
WN 262. Indeed the word "left” 
itself shows that there was no tender, 
and. unless there was a tender to the 
addressee, on no conceivable principle, 
can service by registered port be accept- 
ed as good service The service by regis- 
tered post, in the instant case, must, 
therefore, be reiected. 

11. As regards personal service, this 
has been sought to be proved by an em- 
ployee of the solicitor’s firm, which issu- 
ed the notice in question. According to 
the said employee, he went to the dis- 
puted premises and, not having found 
anybody authorised to receive the 
petitioner’s notice, the proprietors or 
partners of the petitioner firm or the per- 
sons in charge of the same _ not being 
there, he. affixed the said notice to the 
entrance of the disputed premises. It is 
significant to note that the peon book 
entry, which has been exhibited for this 
plumose, discloses that the alleged report 
of the peon was written at the bottom 
of the page, while the entry of delivery 
to the said peon is to be found in the 
middle. This feature ought to_ have 
attracted the attention of the tribunals 
below but it does not appear to have been 
considered by them at aU. It also ap- 
pears that there was no attempt to find 
out the petitioner's representatives or 
agents before affixing the notice, as 
aforesaid. In such circumstances, the al- 
leged personal service cannot be accept- 
ed as good service in law, 

12. In the context of the postal peon’s 
report, again, that the addressee was not 
to be found at the address, strengthened 
by the report of the peon, who was al- 
leged to have eSected the personal ser- 
vice, as aforesaid, to the same effect, the 
Instmt case is hardly a case, where the 
presumption, arising under certificate of 
posting, should be given effect. In this 
view we would hold that this service, 
also of the notice of ejectment has not 
been established, with the result that no 
valid service of the notice of ejectment 
has been proved in the instant case. 

13. On the above grounds, the peti- 
tioner’s disputed tenancy murt be held 
not to have been validly determined and, 
upon that view, the instant proceeding 
for ejectment would faiL 

14. In the premises, if no other con- 
sideration had intervened, this Rule had 
to be made absolute imconditionally and 
the petitioner would have been entitled 
to an absolute order of dismissal of the 
opposite party’s claim for eviction and 
the latter would have suffered serious 
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prejudice on account of their defective 
handling of the ejectment notice. 

15. As, however, the matter is before 
us in revision, we would not, having re-, 
gard to the admitted circumstance that 
the petitioner is in default for a long' 
time, be inclined to exercise our discre- 
tionary revisional power in favour of the 
petitioner except on this term, namely, 
that the petitioner will deposit, with the 
Controller concerned, to the credit of the 
opposite Party, a sum of Es. 85,000/- 
fRs. eightyfive thousand), less amounts, 
if any. deposited by it with the said Con- 
troller on account of rents since Baisakh 
135 B.S, (sic), within four months from 
this date. In default, this Rule will stand 
discharged. If the above deposit is made, 
as directed herein, this Rule will be made 
absolute and the opposite party’s present 
proceeding for eviction will stand dis- 
missed on the ground of defective notice 
of ejectment and/or defective service oi 
such notice. 

16. 'The above deposit, if made, will 
be withdrawable by the opposite party 
without furnishing any security therefor 
and without prejudice to the rights and 
contentions of the parties under the law. 
Such withdrawaL however, will be sub- 
ject to adjustment according to law as 
against the legal claims of the opposite 
party against the petitioner on account 
of the disputed tenancy, at the instance of 
either party. 

17. There will be no order for costs in 
this Rule. 

18. A. K. DUTT, J.:— I agree. 

JRM/D.V.C. Petition allowed. 
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Bireswar Sen and another. Appellants 
V. Ashalata Ghose and another. Respon- 
dents. 

A F. O. D. No. 96 of 1955, D/- 12-8- 
1968. 

T. P. Act (1882), S. 122 — Gift by a 
person to his counsel’s wife — Validity 
— Proof of spontaneity eliminates proof 
of independent legal advice. 

'The spontaneity of the gift by the 
client to his pleader’s wife can be proved 
by, amongst other circumstances, the very 
idea originating from the donor as a 
token of his gratitude, the transaction 
bearing the stamp of righteousness and 
naturalness, and far from being an im- 
provident act, by which the donor was 
not landed in penury, but still havmg 
enough and to spare, the donor having 
been really at loss for an object of boun- 
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ty, his near and dear ones having become 
the most distant ones, animated by the 
worst of feelings against him, the donor 
abiding by the gift, the simple nature of 
the transaction: a gift simplidter he may 
be determined to make, and has every 
right to make. And once the spontandty 
of the gift is proved, toe necessity of 
independent legal advice eliminates itseU. 

(Para 63) 

The object of bounty by the client be- 
ing toe pleader’s wife instead of being 
the pleader makes no difference. Be- 
cause there is no distinction between a 
gift to a solicitor and one made to his 
wife. (Para 68) 

Court would not Interfere with merely 
trifling gifts and set them aside upon the 
mere fart of confidential relation and toe 
absence of proof of competent and indepoi- 
dent advice. But when a gift is made by 
a man with so ample a fortune, it must 
be trifling to him. Where what toe donor 
gives is much less than what he had, 
and what he had, after toe gift, was 
much more toan what he could need, the 
gift was mere trifle to him, (Para 75) 
There are many classes of influence In 
whidi the donee may from his position 
be presumed to be likely t6 have exer- 
cised apedal influence over the mind of 
the donor. But toe governing principle 
is the same, though its application will 
vary according as toe position of confi- 
dentiality is strong or weak. There is no 
difierence between solicitor and dient on 
the one hand, and parent and child, on 
the other. (Para 75) 

Where the pleader gains for himself 
the pecuniary advantage in the gift of 
the house, not by availing himself of 
such fidudary character, the gift having 
been a volimtary. spontaneous and deli- 
berately conceived Intention of the donor, 
and before, or at the time of the gift toe 
interests in the house gifted are toe inte- 
rests of toe donor alone, the circumstan- 
ces, in which the Interests of the donee, 
are, or may be, adverse to those of the 
donor, are nussing and S. 88 of the Trusts 
Act, whether by its first part or second 
does not apply. (Paras 81 to 86) 

Some of the reqiflrements of indepen- 
dent legal advice are — one, is the plea- 
der who advises Is Independent of toe 
pleader who takes? 

Two, in order to earn competence to 
give proper advice, one who advises must 
be in possession of full facts — all that 
Is worth knowing in the matter. 

Three, one who advises must ^ve real 
advice. Merely asking the donor: “why 
such gift’’; is not to do duty expected of 
an advising lawyer. (Para 93) 
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to the work of ah the firms, that the same 


to me worK oi uii uiAt? xu-ixiL., ^ 

was the information regarding faetoty 

premises at Kalkaji, that he had reasons to 
believe that the documents which were 
necessary for the proses of ^ 
tion into the aUeged ofience, winch he w^ 
conducting, could not normal^ be foimd 
anywhere else except at the office 
or me factory premises, and he 
ed mat me said documents were to be toima 
at me two premises mentioned m m 
Grounds of Search, mat he was also sam- 
fied mat me party would not produce, when 
Lked for, any incriminating document and 
particularly the ^disfigured name Plf tK m 
manufacturers of air-compressors s^pph^ 
by M/s. Kirloskar Pneumatic md other 

fiLis, that he was former satefi^ 
me searches were not coii^i'i^ted ^edig^ 

Iv and if the accused came to know mat 
Se police were lool^g for the <^card^ 
name plates and omer 

dence, me incri^atmg doc^enfa and 
things would be done away wit^ tha^ m 
me circumstances, it was necessary f _ 
to conduct imme^te searches on 
mat in me record prepmed under Sec. Ib5 
(1) he stated clearly me reasons ^ 
Larch, and that me record prraared by ^ 
Sr Section 165 (1). therefSre, comphed 
strictiv wim me requirements of law. tie 
fS£ ^ted that/e had sent the Groung 

..e of 

l?”SkS'lBd'5ot BH tBen takon 
■R N Mehrotra, that the record 

la 

was pYoIo’’ A M* aa?" 
on 1-1-1968 at about 10-00 A. tvi-, mat 

photostat copy of me record ^^t ^ * 

Feamed Magistrate wim ^ In- 

mereon, dated .. 0,0 record 

nexure R-Z to this affidawt, mat me recom 

nrepared by him under Section 16 ' v • 

SS sent tormwim to me lemned Ma^^ 
trate empowered to take cogniz 
See mat he was furmer advised mat 

aimou^ an ofience under 

PrCTention of Corruption Act, Act II ot 

'bar^ t?S Ma^tate“S]£g®cogr^"^?e 

SLaf ae S|,peScK 

I mat Sn“e\? record P^pared by hiin 
mat smee m Criminal Procedure 

' te dearly mentioned that simultoe- 

C 00 . 6 , lie Cl y _ , foVpn at two dif” 
ous i^Las strictly not necessary in 

ferent places. It w^smeuy ^ ^ separate 

accordance wim mw ° -P,oV fomaLl 

record ™der Serton JJMS) » to 

SS.S^d“ leeSrteS (iTcriotord Pto- 
1969 Delhi/3 II G — ^20 
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cedure Code, covered bom me aspects ai^ 
it was a composite record, mat me record, 
sent to me Magistrate, Shri R. N. Mehrotra, 
was placed before me Magistrate at about 
10-00 A. M., and me acmal commencement 
of me search (at Kalkaji) was also commenc- 
ed at 10 A M. and went on till about 
10-30 P. M., that S. N. Punj was present at 
me time of me search and a copy of me 
search memo, was delivered to him and hfe 
acknowledgment was taken, mat 2nd 
January was a holiday and mereafter he 
proceeded to Bombay on Government work 
on me morning of 3rd January, 1968, ^d 
returned to Delhi on me afternoon of 9th 
ifanuary, 1968, mat on 10-1-1968 he placed 
before Shri N. L. Kakkar me following docu- 
ments : — 

(1) Papers returned by Shri R. N. Mehr^ 

tra tor being placed in me Court of me 
Special Magistrate; _ . 

(2) His requisition m writing to Sma 
Jemanand, Dy. S. R to conduct the 
searches: and 

(3) possession memo; 

and mat he had mus complied wim me re- 
quirements of Section 165, Criminal fto- 
cedure Code, and had acted m me dis- 
charge of his duties as a public servant m 
a bona fide manner. 


uuua J-lUC 

13. Shri A. S. R. Chari, the learned 
counsel for me petitioners, urg^ before m 
me three contentions raised in me writ peti- 
tions which have already been set out abova 
The mst contention is mat me search and 
me seizure made by me 1st respondent in 
me factory premises at Kalkaji were illeg^ 
in mat me first respondent did not record 
in writing me grounds of his behef 
quired by Section 165 (1) of me Gnmmal 
Procedure Code, and in that me said factor 
was not one of me premises to be search^, 
mentioned in me record made by him uader 
sub-section (1) of Section 16p, Cnmmal Pro- 
cedure Code. Section 165 (1) runs as under: 

”165 (1) — Whenever an officer in 
charge of a police-station pr a police- 
officer making an investigation has 
reasonable grounds for behevmg that 
anything necessary for me purposes or 
an investigation into any offence which 
he is authorised to investigate may be 
fofmdinany place ivithin meTirniti of me 
po^ctstationLf which he in ch^gS; or 
to which he is attachei and mat 
such thing carmot in his opmion be other- 
wise obtained without undue delay, sum 
officer may, after recordmg m wxi^tmg 
me grounds of his belief and specifying 
in such writing, so far as possible, the 
fViing for which search is to be made, 
search, or cause search to be made, for 
luch things in any place withm me 
limits of such station. 

14 As pointed out by me Supreme Court 
in Stete of Rajasthan v. Eehman, 

I960 SC .210, Code! 
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it One of the said groups appears in 
Chapter XIV of the Code which provides 
for searches by a police officer during 
the investigation of a cognizable offence. 
The power to search given under this 
Chapter is incidental to the conduct of 
investigation which the police officer Is 
authorised by law to make. A reading of 
sub-section (1) of S. 165 shows that it 
laid down two requirements which are 
to be fulfilled before the said power Is 
exercised. They are — 

(1) The police Officer should have 
reasonable grounds for believing — 

(a) that anything necessary for the pur~ 
poses of an investigation into an offence 
may be found in any place; and 

(b) that such thing cannot, in his ojd- 
nicn, be otherwise obtained without un- 
due delay; and 

(2) he should record in writing the 
grounds of his belief spedfying in such 
writing, so far as possible, the thing for 
which search Is to be made. 

15. The Supreme Court pointed out 
In the aforesaid decision that search Is 
a process exceedingly arbitrary in char- 
acter. and that, therefore, the above two 
requirements are imposed as conditions 
on the exercise of the power to search 
since they are conditions for the exercise 
of the power conferred by the section, 
they should be complied with by the 
police officer before he exerdses the 
power to search given to him under the 
section. Even If the said two require- 
ments of section 165 (1) are regarded, 
not as conditions for the exerdse of the 
power, but as the mode or the manner 
In which the power conferred on the 
police officer Is to be exercised, the said 
power has still to be exercised in the 
manner provided In the section and in 
no other way. as pointed out by the 
Privy Council in Nazir Ahmad v. King 
Emperor, 63 IndApp 372: AIR 1936 PC 
253 (2) in which their Ix}rdships of the 
Privy Coundl observed at p. 381 (of LA.): 
(at p. 257 of AIR) that— 

'TVhefe a power is given to do a cer- 
tain thing in a certain way, the thii^ 
must be done in that way or not at 
all.” 

Therefore, whether the requirements of 
section 165 (1) are regarded as conditions 
for the exercise of the power to search 
conferred by the section or as the man- 
ner in which the said power has to be 
exerdsed by the police officer, the said 
requirements have to be fulfilled by the 
police officer before he exercises the 
power to search conferred by the section. 
The question then arises as to whether 
the two reqtiirements are mandatory or 
directory. 1 e. whether they should be 
fully and strictly fulfilled or whether it 
wofild be siiffident if they are f ulfill M 
substantially. 


16. The significance and the effect of 
the two terms "mandatory” and "direc- 
tory" are now well settled As stated In 
'Maxwell' on Interpretation of Statutes 
(Eleventh Edition)' at page SC-P— 

"The general rule Is. that an absolute 
enactment must be obeyed or fulfilled 
exactly, but it is sufficient if a directory 
enactment be obeyed or fulfilled sub* 
stantially,” 


17. A Full Bench of the High Court 
of Andhra Pradesh observed to the same 
effect in Satyanarayana v. Venkata Sub- 
biah, AIR 1957 Andh Pra 172. There- 
fore. If the provisions In section 165 (1), 
Criminal Procedure Code, are regarded 
as mandatory, the requirements therein 
have to be fully and strictly fulfilled. 
On the other hand, if they are regarded 
as director In nature, substantial com- 
pliance with them would be sufficient 
We have, therefore, to see whether the 
said provisions in section 165 (1) of the 
Criminal Procedure Code are manda- 
tory or directory. 

18. As pointed out by the Supreme 
Court in Raza Buland Sugar Co Ltd, v. 
Municipal Board. Rampur. 1965 (1) SCR 
970. at p. 975; (AIR 1965 SC 895 at 
p. 899). the question as to whether a 
particular provision of a statute Is man- 
datory or directory cannot be resolved 
by laying down any general rule. In the 
words of the Supreme Court, it — 


"depends upon the facts of each 
and for that purpose the object of the 
statute in making the provision Is the 
determining factor. The purpose for 
which tlie provision has been made and 
its nature, the intention of the legisla- 
ture in making the proi^on, the serious 
general inconvenience or injustice to 
persons resulting from whether the pro- 
vision is read one way or the other, the 
relation of the particular pro^Ion to 
other provisions dealing with the same 
subject and other considerations which 
may arise on the facts of a particulai 
case including the language of the provi- 
sion, have all to be taken into account 
In arriving at the^ conclusion whether a 
particular provision is mandatory or 
directory.” 


19. As already pointed out above, the 
iequirements in section 165 (1) were 

characterized by the Supreme Court in 
AIR 1960 SC 210 at p. 212, as conditions 
imposed on the exercise of power. In 
that case, the Supreme Court was not 
concerned, as such, with the question as 
to whether the provisions in Section 165 
of the Code of Criminal l^ocedure are 
mandatory or directory. It cannot, there- 
fore. be s^d that by the above mentioned 
observation, the Supreme Court laid down 
or decided that the provisions In Sec- 
tion 165 of the Criminal Procedure Code 
ere mandatory in the strict sense of the 
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term. It has also to be noted that at 
page 213. the Supreme Court observed 
that the recording of reasons required by 
sub-section (1) of Section 165 of the Cri- 
minal Procedure Code does not confer 
jurisdiction to make a search, though it is 
a necessary condition for making the 
search, that the jurisdiction or the power 
to make a search is conferred by the 
statute and not derived from the record 
of reasons, and that — 

"section 165 of the Code lays down 
various steps to be followed in maldng 
a search. The recording of reasons is an 
important step in the matter of search 
and to ignore it is to ignore the material 
part of the provisions governing searches. 
If that can be ignored, it cannot be said 
that the search is carried out in accord- 
ance with the provisions of the Code of 
Criminal Procedure: it would be a search 
made in contravention of the provisions 
of the Code,” 

In that view, the Supreme Court upheld 
the conclusion of the High Court that 
the respondent before the Supreme Court 
had a right to prevent the police officer 
from making the search. Thus, the said 
decision of the Supreme Court cannot be 
regarded as a ruling that the provisions 
in section 165 (1) of the C^inal Pro- 
cedure Cede are mandatory in the strict 
sense of the term. All that the Supreme 
Court pointed out in that case was that 
the recording of reasons required in sec- 
tion 165 (1) is an important step in the 
matter of search and should not be ignor- 
ed. 

20. The object of the le^lature in 
imposing the requirements or conditions 
upon the power to make a search under 
section 165 (1) is to provide a safeguard 
against any mala fide, whimsical or arbi- 
trary searches of the prope^ of a citi- 
zen or the invasion of the hbertv or the 
privacy of the people by police officers. 
The said object is in no way affected or 
defeated by regarding the provisions in 
section 165 (1) as directory, ^e power 
to make a search is an essential and im- 
portant instrument in the hands of the 
police for conducting an investigation in- 
to an alleged offence and securing evi- 
dence regarding the offence, and that is 
whv the power is conferred upon the 
police officers by this _ section. • If the 
requirements or conditions provided in 
section 165 (1) of the Criminal Procedure 
Code are held to be mandatory, they will 
have to be fully and strictly complied 
with, and any slight departure from or 
non-compliance with the procedure pres- 
cribed in section 165 (1) would render 
the entire search illegal and ineffective, 
and thus the very purpose in conferring 
the power to search upon the police offi- 
cers under section 165 (1) would be de- 
feated, On the other hand, as held 
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in Jagdish Chandra Gupta v. Union of 
India. AIR 1965 Pimjab 129 — 

"even a directory provision is intended 
to be obeyed, and it does not authorise 
its deliberate and conscious violation or 
breach; it does not purport necessarily 
to confer an absolute discretion to do or 
not to do the thing directed. Directory 
provision no doubt calls for obedience 
but a failure to obey the direction, may 
not render the thing otherwise duly done 
but in disobedience of it, an absolute 
nullity or non est which the judicial 
eye must decline to see.” 

21. On a consideration of all the 
above mentioned aspects and the lan- 
guage of sub-section fl) of section 165 
of the Criminal Procedure Code, we are 
of the opinion, and we hold, that the 
provisions in the said sub-section (1) are 
only directory and not mandatory, and 
consequently substantial compliance with 
the requirements in the said sub-section 
(1) would be sufficient. This view of ours 
gives effect to both the object of the 
legislature in conferring the power to 
search upon the police officers imder 
section 165 (1). and the object to pro- 
vide safeguards or protection against any 
mala fide, whimsical or arbitrary searches 
by the police officers. 

22. In Maingal Singh v. Ghulam Mohd., 
AIR 1939 Lah 280 (282, 284)’, the High 
Court of Lahore held that the provi- 
sions of section 165 to the effect that 
before making a search a police officer 
should record in writing the groimds of 
his belief etc., are directory and not 
mandatory. 

23. In a subsequent decision. Emperor 
V. Mohd. Shah. AIR 1946 Lah 456, 
Marten, J. and Bhandari. J. held that — 

"the simple safeguards incorporated 
by the legislature in section 165. Crimi- 
nal Procedure Code, are mandatory, not 
directory, and must be carried out im- 
mediately and fully, or as nearly so as 
they can be in the exigencies and cir- 
cumstances of each case. Unless this is 
done, the search is without jiurisdiction 
and bad in law." 

It has to be noticed that though the 
learned Judges characterized the safe- 
guards in section 165 as mandatory, they 
still observed that the said safeguards 
must be carried out immediately and 
fully or 

"as nearly so as they can be in the 
exigencies and circumstances of each 
case”, 

Tlae learned Judges thus, in effect, held 
that substantial compliance with the 
provisions in section 165 would be suffi- 
cient, and that it is only when there 
is not even such substantial compliance, 
the search would be bad in law. The 
decision in Maingal Singh’s case. AIR 
1939 Lah 280 cannot, therefore, be 
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regarded to have been overruled or dif- 
fered from in this decision. 

24. In Nava v. State of Mysore, AIR 
1957 Mys 24, it was held that— 

"section 165 does, of course, cast an 
obligation on the tralice officer to ex- 
press in writing as to what led him 
to make the search without a warrant, 
and this is to some extent a safeguard 
against the possibility of wanton an- 
noyance and needless harassment caus- 
ed by a search. Disregard of the provi- 
sions amoimts to a default in doing what 
is enjoined by law. But, the direction 
contained in the section cannot be treated 
as imperative and independent of the cir- 
cumstances of the case. When the autho- 
rity for tte search does not appear to 
be made use of as a cover for harass- 
ment and malldous interference with 
peace and privacy a person is accustom- 
ed to, in his reddence and the materials 
ga^et^ are incriminating, want of con- 
fonmty to section is to be regarded 
as unessential,” 

23. In some deddona, It was held 
that the non-recording of reasons for 
search xmder section 165 (1) of the 

Code of Criminal Procedure makes 
the search illegal to the extent that the 
person whose house was searched would 
escape ^?ith Impunity In case of an 
obstruction to that illegal search, and 
that the illegality of the search, how- 
ever. does not make the evidence of 
seizure Inadmlsdble, though the Court 
may be circumspect to closely scrutinise 
the evidence of seizure. (See State v. 
Satyanarayan, AIR 1963 Orissa 136, 
Badha Kishan v. State of Uttar Pradesh, 
AIR 1963 SC 822 and Cochan Velayudhaa 
V. State of Kerala, AIR 1961 Ker 8 (FB)). 
In some deddons it was held that the 
contravention of the providons in sec- 
tion 165 of the Code of Criminal Pro- 
cedure only enjoins the Court to look in- 
to the matter dosely, but does not viti- 
ate the trial if there is no miscarriage of 
jurfee or any prejudice to the accused 
(See AIR 1963 SC 822; PylL Yaccob v. 
The State. AIR 1953 Trav-Co. 466. 
Rulia V. The State. (1963) 65 Pun 

1128 and Guljar Singh v. The State; 
(1962) 64 Pun Ul 403.) These deddons 
are not of assistance as the Questions 
with which we are concerned, viz. whe- 
ther section 165 of the Code of Criml- 
nd I^ocedure is mandatory or directory 
and whether substantial compliance with 
the providons of the section is suCGd- 
ent, were not. as such, involved or 
cotmdered in them. 

26. In Cemmr. of Cotamerdal Taxes. 
Board of Revenue. Madras v. Bamkisbaa 
Phrikishan Jhaver, AIR 1968 SC 59, the 
Supreme Court observed at page 67 as 
lolhTws: 

"as to the accounts etc. said to have 
been seized, it appears to us that the 


safeguards provided under section 165 
of the Code of Criminal Procedure do 
not appear to have been followed when 
the search was made for the simple 
reason that everybody thought that the 
providon was not applicable to a search 
under sub-section (2) (of section 41 of 
the Madras Generd Sies Tax Act 1 of 
1959), Therefore, as the safeguards pro- 
vided in section 165 of the C^de of Cri- 
minal Procedure were not followed, any- 
tWng recovered on a defective search ol 
this kind must be returned." 


It has to be noticed that in the said case 
before the Supreme Coiutt, there was no 
compliance at all with the requirements 
of section 165 of the C^de of C riminal 
Procedture. and yet the Supreme Court 
characterized the search only as a "de- 
fective" search. Further, the Supreme 
Court was not concerned, as such, witti 
the question as to whether the provi- 
dons In section 165 are mandatory or 
directory, or with the question as to whe- 
ther a substantial compliance with the 
said provisions would be sufficient. 


uie supreme 


Court observed as follows: 

"So far as the alleged illegality ol 
search is concerned, It is sufficient to 
say that even assuming that the search 
was Illegal the seizure of the articles is 
not vitiated, It may be that where the 
provisions of sections 103 and 165, Code 
of Criminal Procedure, are contravened, 
the search could be resisted by the per- 
son whose premises are sought to be 
searched. It may also be that because of the 
iliegalij^ of the search, the Court may 
be inclined to exaxoine carefully the evi- 
drace regarding the seizure. But beyond 
these two consequences, no further con- 
sequence ensues.” 


Anus. 


. — . mis oeosion also the Supreme 

Court was not concerned, as such, with 
the question as to whether the provi- 
sions in section 165 are mandatory or 
directory, and the question as to whether 
substantial compliance with the provi- 
sions would be sufficient. 


28, Thus, while the decisions of the 
Supreme Court referred to above do not 
down anything to the contrary, the 
demons of the High Courts of Lahore 
and Mysore are in line with the view 
t^en by ^ that the provisions in sec- 
tion 165 (1) are not mandatory or im- 
perative, but only directory, and sub- 
stantial compliance with the said provi- 
sions would be sufficient. 


29. Shii A. S. R. Chari referred to 
an unreported judgment of a Division 
Bench (Bakshi and Thakor, JJ.), of the 
High Court of Gujarat, dated 11/13-10- 
1967, in New Swadeshi Mills of Ahmeda- 
bad Ltd. v. Shrl S. K. Rattan, SpL Civil 
Appln, No. 1198 of 1967 (Guj). filed 
under Article 226 of the Con^tutton of 
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India. In that case also the search made 
bv the respondents therein under S. 165 
of the Code of Criminal Procedure 
challenged as illegal on ground that 
the provisions in section 165 w^e not 
complied with, and a return 
ments etc, seized durmg the search was 
prayed for. The learned Judges, ^ter 
setting out the relevant provisions of the 
Code of Criminal Procedure, pomted out 
that the provisions m section 165 are 
safesuards for the protection of the pn 
vate® rights of a subject in whose pro- 
Sly a police officer purports to searA 
for\uigs necessary for ^^^es of 
an investigation mto orien^ t^t tne 
said nrovisions are conditions wmcn ar 
??qm?S tobeJuiafcd before a sg«ch 

Sa’S.n'SSrarfnS'feedoriBnor^, 

SoT'Sf and 

Goenka, AIR 19 ^ ^C 1694, Bihar 

provisions of section 5 (A) ol ^ 

Private Irrigation Worto act ^ 

to be mandato^t question as 

observed: 


prqv^ons of sub secuo^v requirements 
be°satisfied before a search 
SSld b^SSrtel % aa. aub-sectlo. 
are mandatory in nature . 

SSiat'iaS'oS^f tb“a ftSl'luSSi 
observed as follows. 

"We have seen what are the jequ^ 
ments of the section which must be com- 
Sied with before a pohce officer 
SuctS an investigation could vain- 
ly institute a search of the natme 
mentioned in section .165. We have ai^ 

Sfse how far these provisions have been 
complied with.” 

Thus the learned Judges held that the 
nrovisions of section 165 are inand^ory 
on ftT ground that they are important 
safesuards against interference with the 
nf a '^ect by the police, and 
3f »nlao=f Sbfi a«>uld be fulfilled 
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before a search under section 165 of the 
Code of Criminal Procedure could be 
made. All the same, the learned Judges 
stated in the last passage quoted above 
that the provisions must .be strictly and 
substantially complied with. With great 
respect to the learned Judges, we have 
to state that there is a well-settled ^s- 
tinction between a mandatory reqmre- 
ment and a directory requirement, name-| 
ly, while the former has to be fulfilled 
strictly, the latter may be substantially, 
complied with, and if it is sufficient] 
that a requirement is substantially coin- 
plied with, it would mean that the said 
requirement is directory and not manda- 
tory, While we respectfully agree with 
the observation of the learned JudgeSi 
that it would be sufficient if the Prow- 
sions in section 165 (1) are complied "wim 
substantially, we cannot agree with the 
observation of the learned Judges that 
the said provisions are to be charactCTiz- 
ed as mandatory and not directory. Fur- 
ther. it is well settled . that even a, 
requirement which is directory has to 
be obeyed and fulfilled, and it is not 
as if the requirement, merely because it 
is directory, may be ignored or violat- 
ed In the above decision, it seems to have 
been assumed that if a . provision or, 
requirement is directory, its fulfilment 
is discretionary and not obligatory. That 
is why, perhaps, the learned Judges, 
after stating that the provisions m sec- 
tion 165 are important safeguards or con- 
ditions which should be fulfilled before 
a search can be made, characterized 
them as mandatory and not directory. 
In our opinion, for the reasons already 
stated above, the provisions in sub-sec- 
tion (1) of section 165 of the Code of 
Criminal Procedure are directory and not 
mandatory, and it would sufficient 
if they are complied with substantially. 

30. As already stated above, the con- 
clusion of ours that the provisions m, 
S. 165 (1) are directory does riot mean that 
the police officer has a discretion to 
f ulfil or not to fulfil the requirements of 
the said sub-section. The said requir^ 
ments should be fulfilled at least sub- 
stantiaUy before any pohce officer se^ 
to exercise the power to search imder, 
the section. If in a case there is no such 
^bstantial fulfilment of the require-, 
ments of the section, the search, made 
bv the police would not be one in ac- 
cordance with the provffions of the sec-, 
tion, and would, therefore, be irregular 
in law. 

31. Now, the contention of Shri 
A S R Chari, as already stated, is that 

fheffisi respondent n^ record m 

writing the grounds of his Miet 

at 
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record made by him under sub-section 
(1) of section 165. Sub-section (1) of sec- 
tion 165 lays down two requirements, 
via. — 

(1) that the police officer should have 
reasonable grounds for believing— 

(a) that anything necessary for the 
purpose of investigation into an offence 
may be found in any place; and 

(b) that such thing cannot, in his opl- 
idun, be otherwise obtained without un- 
due delay; and 

(2) he should record in writing the 
grounds of his belief specifying in sudi 
writing, so far as possible, the thing for 
which search is to be made. 

The first requirement itself consists of 
two parts, viz.— 

• (i) a belief, for reasonable grounds, 
that a thing necessary for the Investiga- 
tion may be found in a particular place: 
end 

(U) an opiidon that the said thing can- 
not otherwise be obtained without undue 
delay. 

The second requirement is that the 
grounds for the belief (mentioned in the 
fiist part of the first requirement) should 
be recorded In writing, specifying, so far 
as possible, the said "thing" for which 
search is to be made. 

In the present case, the record made 
by the first respondent is Annexure'A' 
(Annexure R-II), and the same has al- 
ready been set out above In extenso. 
In that record, the first respondent stated 
that certain documents and things enu- 
merated by him in the said record were 
said to be in the possession of M/s Uovd 
Electric & Engineering Company. M-13 
Connaught Place, New Delhi, at their 
office premises In Connaught Place and 
In their factory premises at Kalkaji. that 
he had reasons to believe that the firms 
(referred to by Wm in the record) were 
not likely to produce the said documents 
or things when asked for. and they were 
likely to be tapered with or otherwise 
disposed of and that it was not possible 
to obtain the said documents and 
things, without undue delay, otherwise 
Ulan by an immediate search of the pre- 
mises of the said firm referred to in the 
record. Thus, he mentioned the necesritv 
of the documents and things for the pur- 
poses of the investigation, the places in 
which they may be found, and his opi- 
nion that the said documents and things 
could not be otherwise obtained without 
undue delay. There was thus a compli- 
ance. or at any rate a substantial com- 
pliance. with the aforesaid two parts of 
the first requirement in sub-section ( 1 ) 
of section 165. 

The argument of Shri A. S. R. Chari is 
that the first respondent did not set out 
the reasons for his belief that the docu- 
ments and things may be found in the 
places mentioned in the record. It is 


true that the tirst respondent wrote in 
the record only that the documents and 
things were "said to be” in the posses- 
sion of M/s Lloyd Electric & Engineer- 
ing Co., etc, In other words, the 

reason given by the first respondent for 
his believing that the documents and 
things may be found in the possession of 
M/S. Lloyd Electric & Engineering Co. 
at their office and factory premises in 
Connaught Place and Kalkaji. was that 
they were "said to be” in the possession 
of the company at the aforesaid premises. 
Shri Chari argued that it was a mere 
statement that the documents and things 
are "said to be" In the possession of the 
company, and that It was not a suffici- 
ent compliance with the requirement 
that the grounds of his belief should be 
recorded in writing. We find ft difficult 
to accept this argument of Shri Chari. 
By using the words "said to be", the 
first respondent clearly implied that he 
had Information from some source that 
the documents and things were in the 
possession of Ws. Lloyd Electric and En- 
gineering Company at their office and 
factory premises In Connaught Place and 
KaUcaii. and that he believed the same. 
The information which he received was 
the reason or ground for his belief and 
the same was staled by him in writing. 
It may be that he could have stated the 
same rea.son or ground in a more elabo- 
rate manner. But, merely because he 
chose to be brief and used the words 
"said to be”, it cannot be said that he 
did not set out the grounds for his belief. 
The contention of Shri Chari that the 
first respondent did not record in writ- 
ing the grounds of his belief as requir- 
ed by section 165 (1) of the Criminal 

Procedure Code, cannot, therefore, be ac- 
cepted. 

32. The argument of Shri Chari that 
the factory premises at Kalkaji was not 
one of the premises to be searched as 
rnentioned in the record made by the 
first respondent under sub-section (1) of 
section 165, cannot also be accepted. In 
sub-section (1) of section 165. the place 
where the search Is to be made is men- 
tioned only in the context of prescrib- 
ing that the police officer should have 
reasonable grounds for believing that .a 
thing iiecessary for investigation may be 
found in any place. The last part of the 
sub-section in which the reqidrement 
that the police officer should record in 
writing the grounds of his belief is con- 
tained, does not refer to the place in 
which the search is to be made. The 
police officer is required to record In 
writing only the grounds of his belief, 
and the thing for which the search is to 
be made. There is thus no spedCic 
requirement in that part of sub-section 
(1) of section 165 that the place in which 
s^rch is to be made should also be 
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recorded in writing. As already stated, 
the place has to be mentioned inadent^- 
ly in recording the grounds of the belief 
of the police officer. But it would not be 
correct to say that the l^nce m w 
the search is to be made has to ne 
recorded in writing as a condition or 
requirement imder the sub-section (11 
s^tion 165. and that any vagueness m 
llo recordiAg the place of search would 
rLdirSTsearch bad in law. However 
in the present case, the first ’respondent 
|did mention clearly in the ^ 

Inlaces in which search was to be maae 
In Ae first part of the record. Annexine 
5’ he stated that the dociments and 
tMnes were "said to be" in the ppsses- 
Sn^f M/s. Lloyd Elertric & 
ine Co M-13. Connaught Place, ^ew 
Delhi "at their office premises in Con- 
° PlaS^d in their factory pre- 

foTthl £fof- 

as follows: 

"5 All corresponderice .^iles of M/s. 
Uoyd Elect* & ®"£fTedde?s Ueid 

sriJtSn 'a f 

of .enr-conditioners^ manufacture with 
|°ther firm? id between themselves 
also." 


fif fiemT In’^ftemf 6 to to! 
^^'^nilTal^o the first respondent inen- 
tioned the documents and things 

lEliSVs Sff-S 

ISd '^ng^ i&t^ndue delay, other- 

SS%Ssi orthfTai? fi^s' reWd 

to bSow”. that he was. therefore, con^ 

duettos pre»u«| 

iipiii 

mises to be searched as 

■'fll Office premises of M/s P^i Sons 
fPl Ltd M/s Fedders Lloyd Copora- 
if’ n 3 V’T td M/s Lloyd Electric & En- 
S°eSs & “ House". 

«ttrrV»4- 'Piflrp Ngw DslhiJ snd. 

^ Factory premises of M/s Punj SoM 
(P) Ltd. and M/s Fedders Uoyd Sales 
Corp. at Kalkail New Delhi. 
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He thus made a clear mention of the 
five firms and the office premises at 
Connaught Place and the factory pre- 
mises at Kalkaji. Reading the document 
Annexure 'A’ as a whole, it is clear tlmt 
the first respondent did record in writ- 
ing the places or premises to be search- 
ed. Shri Chari then pointed out that m 
the First Information Report the alleg- 
ed offence was stated to have been com- 
mitted by M/s Lloyd Electric & Engineer- 
ing Company, that in the earlier part of 
Annexure 'A' reference was made to 
the office premises at Connaught place 
and the Factory premises at Kalkap 
as belonging to M/s Lloyd Electric 
& Engineering Company, while in the 
last part of Annexure ’A’, the office 
premises at Coimaught Place were 
stated as belonging to three of the fi^ 
firms, viz.. M/s Punj Sons (P.) Ltd, M/s 
Fedders Lloyd Corporation (P.) Ltd., ^d 
M/s Lloyd Electric and Engineering Co., 
and the factory premises at Kalkaji as 
belonging to M/s Punj Sons (P.) Ltd., and 
M/s Fedders Lloyd Sales Corporation at 
Kalkaji. 

It is true that in mentioning the names 
of the firms to which each of the premises 
to be search belonged, the first respon- 
dent was not quite consistent But, m 
considering the question as regards com- 
pliance with the requirements of sub- 
section (1) of section 165 of the Criming 
Procedure Code, the ownership and the 
names of the owners of the various pre- 
mises to be searched are not as material 
as the places or premises. The question is- 
as to whether the premises to be searched 
were clearly mentioned in the record 
made by the police officers under sub- 
section (1) of Section 165 of the Criming 
Procedure Code. Reading Annexure A 
(Annexure R-II) as a whole, it is clear, 
that the premises to be searched unaCT 
section 165 (1) were clearly stated to 
be the office premises of three of tne 
five firms at M-13, Punj House, Con- 
naught Place, and the factory premises 
of the other two of the five firms at 
Kalkaji. He also clearly set out tne 
documents and things for which searem 

was to be made. We 
accept the argument of Shn Chan that 
the factory premises was not one ot tne 
premises to be searched _ mentioned in 
the record made by the 
under sub-section (1) of section 165 of 
the Criminal Procedure Code. 


33. In the affidavits of the first r^ 

pondent. it was th^ fi“e 

formation to the effect that the five 
petitioner-concerns, /I co^ 

TaSint ot^ Ser 

o. and is *d 

five concerns, that tne saiu 



40 DcIhJ Fedders Lloyd Corporation v. B. A. L Swami A.I.II. 


concerns were all run by the same fand- 
ly members, that the accoxmts were inter- 
linked and the said firms were located 
in one premises at Connaught Place and, 
in fact, the same clerks used to attend 
to the work of all the firms, that the 
same was the information regarding the 
factory premises at Kalkaji, and that he 
had reasons to believe and was convinc- 
ed that the docxunents and the things 
which were necessary for the purposes 
of his investigation into the alleged of- 
fence, which he was conducting, were to 
be found at the office premises and fac- 
tory premises. Shri Chari argued that 
these reasons should have been given, 
if at all, in the record made under sub- 
section (1) of section 165 of the Crindnal 
Procedure Code before the search was 
made, and that the giving of the said 
reasons in the affidavits at the present 
stage does not amount to a compliance 
with the requirements of sub-section (1) 
of section 165 of the Criminal Procedure 
Code. There is force in this argument of 
Shri Chari. But, without taking into con- 
sideration the aforesaid reasons or 
ground as given in the affidavits, we 
have come to the conclusion that the 
reason for his belief, the places or premi- 
ses to be searched, and the documents 
and the things for which search 
was to be made were all dear- 
ly stated in the record. Annexure *A' and 
tnat the requirements of sub-section (1) 
of section 163 of the Criminal Procedxire 
Code were complied with fully, or at any 
rate substantially. We, therefore, reject 
the first contention m’ged by Shri Chari 
that the search and the seirure made 
1^ the first respondent in the factory 
premises at Kalkaji were illegal, and 
toat they were made in violation of the 
provisions in sub-section (11 of S. 165 of 
Uie Criminal Procedure Code. 

34. The second contention of Shri 
Chari is that the search and the seizure 
made by the 2nd respondent in the 
office premises at Connaught Place were 
illegal on the ground that they were 
contrary to the mandatory provisions of 
sub-section (3) of section 165, Criminal 
Procedure Code, in that the first respon- 
dent did not make any order in writ- 
ing recording his reasons for his being 
unable to conduct the search himself in 
person, and in that the first respondent 
did not deliver an order in writing to 
respondent No. 2 specifying therein the 
place to be searched and the things for 
which the search was to be made, and 
the second respondent did not have any 
such order as Is contemplated by sec- 
tion 165 (3), Criminal Procedure Code, 
nor did he show any such order to the 
petitioner. 

Sub-sections (2) and (3) of section 165 
provide as follows: 


“(2) A police officer proceeding under 
sub-section (1) shall, if practicable, con- 
duct the search in person; 

(3) if he is unable to conduct the 
search in person, and there is no other 
person, competent to make the search 
present at^the time, he may after record- 
ing In writing his reasons for so doing 
require any officer subordinate to him 
to make the search, and he shall deli- 
ver to such subordinate officer an order 
in writing specifying the place to be 
searched and, so far as possible, the 
thing for which search is to be made; 
and such subordinate officer may there- 
upon search for such thing in such place." 
Sub-section (2) requires that it is the 
peace officer who is proceeding under 
sub-section (1) that should, if practicable, 
conduct the search in person, but. sub- 
section (3) provides that if he Is unable 
to so conduct the search in person, and 
there Is no other person competent to 
search present at the time, 
the police officer may require any offi- 
cer subordinate to him to make the 
search after recording In writing his 
reasons for so doing, and he should deli- 
ver to such subordinate officer an order 
in writing pecUying the place to be 

argument of 
Chari is that the ^first respondent 
did not rnake any order In writing 
xewrdmg his reasons for his being un- 
able to conduct the search himself in 
person, that he did not d^ver any order 
1 'YPting to respondent No. 2 specify- 
^®rem the place to be searched and 
the th^s for which the search was to 
be made, and that the second respon- 
dent did not have any such order with ' 
lum, nor did he show any such order to 
tne petitioners. Averments to that effect 
were made by the petitioner in the writ 
petition. (After considering the affidavit 
and counter-affidavits, their Lordships 
contmued). " 

We. therefore, believe the version of 
tte r^endents that the first respon- 
dent did pass the order, Annexure *A’. 
imder swtion 165 (3) on 1-1-1968 and 
that V. P. Punj was in fact. sho\vn the 
the order of requisition imder S. 165 
(3). Cnmmal Procedure Code, at the 
fame of the search made by the second 
respondent in the office premises at 
Connaught Place. 


3S. The criticism that the first res- 
pondent did not set out the reasons for 
not conducting the search himself In 
person in the office premises at Connaught 
Place is again incorrect. (After repelling 
this contention their Lordships proceeded:) 
For the foregoing reasons, we hold that 
there is no subst^ce in the second con- 
tention urged by Shri A S. R. Chari 
on behalf of the petitioners. 
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36. The third contention of Sim 
A. S. E. Chari is that the searches and the 
semires made by the two respondeim 
were contrary to law and illegal for the 
reason that the copies of the record made 
under sub-sections (1) and (3) of sec- 
tion 165, Criminal Procedure Code, were 
not sent forthwith to the nearest Magis- 
trate empowered to take cognizance or 
the offence as required by sub-section (o) 
of section 165 of the Criminal Procedure 
Code. 

37. Section 165 (5) runs as under; 

"b). Copies of any record made ui^er 
sub-section (1) or sub-section (3) sh^ 
forthwith be sent to the nemest Ma^- 
trate empowered to take cognizance oftte 
offence and the owner or occupier of the 
place searched shaU on apphcation be 
furnished with a copy of the same by the 
Magistrate 

Provided that he shall pay for the same 
unless the Magistrate for. some ^eci^ 
reason thinks fit to furnish it free of 
costs”. 

Thus, sub-section (5) requires th^copi^ 
of the records made ^b-section (1) 

and sub-section (3) should be sent fo^- 
with to the nearest as 

ed to take cogm^ce 

observed by Ne^ould and B. B Gto JJ. 
in Lai Mea v. ^ 

tion^f6F'°''wMch“w^ Sitroducii by 
fcendmmt of the section^ 
ed as an extra safeguard to P 

dividuals against general or 
Marches. The safeguard consists 
the 'Jearch, when the record is sent forth 

sub-section (5) of section 165. Cr^^ 
Procedure Code, would be m 
ledge of the Magistrate, who, if he con 
tidfrs it necessary nught even be pre^ 
_+ fhp -nlace of search ana see m“'' 
'th^ seaSi ?s made in accor.^ce 
law Tt is thus an important ^d vmua 

SrU.SaSX.'S telnai to law, 

3S. Here also, tha quasHon “ 

duGCtoiry* It 35 tTu Tin4- Tiavinf^ 

used in sub-section (5). Isut, navm>, 

r65^^ 

provision m sub-semon i ^ jj^a^datory. 
cannot be reg^neu uower 

The entire object m 

to search upon a pohce officer unaer 


section 165 is, as already stated, to ena- 
ble the police officer to secure e-vidence 
regarding an offence which is being in- 
vestigated by him. It is quite possible 
that there may be a situation in whi^ 
for reasons beyond his control, the police 
officer may not be able to send the 
record forthwith to the nearest Magis- 
trate. Even in such a case, the search 
would become bad in law, if the provision 
in sub-section (5) is regarded as manda- 
tory, and the entire purpose of conferr- 
ing the power to search upon the police 
officer by section 165 would be defeat- 
ed. Such a contingency would not have 
been intended by the legislatoe. There- 
fore, in our opinion, the provision in sub- 
section (5) of section 165, Cri m i n al Pro- 
cedure Code, has to be regarded as direc- 
tory. This again does not mean that the 
police officer has a discretion to fulfil 
or not to f ulfil the requirement of sub- 
section (5). The said requirement has to 
be fulfilled by a police officer who seeks 
to exercise tiie power to search under 
section 165. One consequence of the pro- 
vision in sub-section (5) being directory 
is that in a case in which the police 
officer is not able to fulfil the require- 
ment in the sub-section for reason beyond 
his control or for other justifiable rea- 
sons, the search would not be regarded 
as bad in law merely because of the non- 
f uifilTu ent of the requirement in sub- 
section (5). 

39. In the present case, it was alleg- 
ed in the writ petition that the records 
made imder sub-sections (1) and (3) 
were not sent to the nearest Mag^trate 
who was empowered to take cognizmce 
of the offence in question. In the affida- 
•vit of the first respondent, dated 14-1- 
1968, filed by him in the petition C.M. 
No. 113 of 1968 for directions, it was 
stated by him in paragraph 7 that copies 
of the records were made under sub-sec- 
tions (1) and (3) to "the Special Magis- 
trate”. The name of the Special Magis- 
trate was not, however, stated. But, in 
the affidavit of the first respondent, 
dated 21-1-1968, filed by him in reply 
to the writ petition, it was stated in 
paragraph 9 that "copy of the record 
made under section 165 (3), Cnmmal 

Procedure Code and copies of the seizure 
list were also sent to the Magistrate, 1st 
aass, Delhi, though there some 

delay as the same was sent on 10-1-1968 
when the deponent returned from tour 
which he had to undertake on Govern- 
ment duty immediately after the sear A 
and seizure on 1-1-1968, though 
record prepared under section 165 (1) 
Criminal Procedure Code, ^ 
the Magistrate on the day of the 
^us the record made under sub-sM 

Hoo ' (1) was .^at^ wWle 

iuUecrio. ® 
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was stated to have been sent to "the 
Magistrate, 1st Class, Delhi”, on lO-l- 
1968. But, it was stated by the 1st res- 
pondent in Annexure R-1, the order of 
requisition made by him under sub-see- 
tion (3) on 1-1-1968, that the record 
made under sub-section (1) was sent to 
"the Magistrate, 1st Class, Delhi". 

40*44. ( Their Lordships considered 
the affidavits and counter-affidavits and 
proceeded;) 

45-46. So far as the record made 
tmder section 165 (1) is concerned, it 
was sent to Shri R. N. Mehrotra. Magis- 
trate. 1st Class, on 1-1-1968 itsell The 
criticism levelled against it by Shii 
A. S. H. Chari is that while the First 
Information Report was forwarded to 
Shii Id. S. Joshi, Spedal Judge. Delhi, 
the record made under section 165 (1) 
was sent to the Magistrate. 1st Ctas^ 
Delhi, who was not the Magistrate who 
could take cognizance of the offence 
which was being investigated into. In 
answer to the said criticism. Shri Prakash 
Narain, the learned counsel for the res- 
pondents, pointed out that the offence 
wlilch was being Investigated into was 
alleged to be under section 120B. Indian 
Pen^ Code, read with section 420. Indian 
Penal Code, and section 5 (2) of the Pre- 
vention of Corruption Act No. 11 of 
1947. that there is a oistinction between 
the trial of an offence and the taking of 
cognizance of an offence, that under 
sub-section (51 of section 163, Criminal 
Procedure Code, the records made tmder 
sub-sections (1) and (3) of section 165 
have to be sent to the nearest Magistrate 
empowered to take cognizance of the 
offence, that the offence under the above 
mentioned sections of the Indian Penal 
Code and the Prevention of Corruption 
Act could be taken cognizance of by the 
Magistrate, 1st Class, Delhi, and that. 

tbs Tsccjd msds u/zder .sub- 
section (1) of section 165 was sent forth- 
with to the nearest Magistrate empower- 
ed to take cognizance of the offence 
within the meaning of sub-section (5) of 
Section 165. In our o^^on. the aaid 
answer of Shri Prakash Narain has to 
be accepted. 

47. The offence that was being inves- 
tigated into was alleged to have been 
committrf under section 120B. Indian 
Penal Code, read v/ith section 420. 
Indian Penal Code, and section 5 (2) of 
Act II of 1947. So far as the offence 
under Section 420 of the Indian Penal 
Code is ccncemed. the Magistrate, 1st 
Class, Delhi, could take cognizance of the 
same by virtue of the provisions in Sec- 
tion 190 of the Criminal Procedure Code. 
But, under Section 7(1) of the Criminal 
Jji w Amendment Act, 1952, notwith- 
standing anything contained in ^eCode 
ofCrimlaal Procedure or in any other 
law, the offence tmder section 5 (2) of 


the Prevention of Corruption Act, and 
the offence of conspiracy (section 120B) 
to commit the offence under section 5 
(2) of the Prevention of Corruption Act 
(sic) Under Section 8 of the Prevention 
of Corruption Act the Special Judge 
may take cognizance of the offences 
under the Prevention of Corruption Act 
without the accused being committed to 
film for trial. The argximent of Shri 
A- S. R, Chari Is that since in the prei 
sent case the offence *under section 120B, 
Indian Penal Code, read with section 5 
(2) of the Prevention of (irruption Act 
is triable only by a Special Judge, who 
may also take cognizance of the said 
offence, the records made under sub- 
sections (I) and (3) of section 165, Cri- 
minal Procedure Code, should have been 
sent under section 165 (5). Criminal Pro- 
cedure Code, to the Spedal Judge, and 
not to the Magistrate. 1st Class. Delhi, 
This argument ignores the fact that sec- 
tion 7(1) of the Criminal Law Amend- 
ment Act speaks of a "trial" by the 
Special Judge, while sub-section (5) of 
section 165. Criminal Procedure Code, 
refers to a Magistrate empowered "to 
take cognizance of the offence”. It Is 
true that section 8 of the Criminal Law 
Amendment Act provides that the Spe- 
cial Judge may take cognizance of the 
offence without the accused being com- 
mitted to him for trial But. a plain 
reading of the said section 8 shows that 
though a Special Judge may take cogni- 
zance of the offence without there being 
any committal proceedings, section 8 
does not deprive a Magistrate of his 
power to take cognizance of such an of- 
fence under section 190, Criminal Proce- 
dure Code, though he would not have 
the power to try the offence. The scheme 
of the Criminal Procedure Code and the 
various provisions therein relating to 
the taking cognizance of an offence anc 
the trial of a criminal case, show that 
there is a distinction between the taHng 
of the cognizance of an offence and the 
trial of the said offence. The stage of 
trial has to be distinguished from the 
stage of taking cognizance of an offenca 
Under section 7 (1) of the Criminal Law 
Amendment Act. the exclusive jurisdic- 
tion given to the Special Judge is only 
as regards the trial of the offence. As 
regards the Jurisdiction to take cogni- 
zance of the offence, section 8 no doubt 
conferred the same on the Special Judge, 
but did not make it the exclusive juris- 
diction of the Special Judge, Therefore, 
so far as the taking of cognizance of the 
offence is concerned, a Magistrate as 
well as the Special Judge can take cogni- 
zance of the offence. A similar view was 
taken by Gokhale and 3>Iiabhoy, JJ. in 
State V. Shankar Bhanrao. AIR 1959 Bom 
437. On a careful and elaborate cossl^ 
deration of the various aspects and tba 
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Various provisions in the Criminal Pro- 
cedure Code bearing on this question, 
the learned Judges held, in terms of tire 
head-note ’A’ to the report — 

"A magistrate, who is empowered to 
take cognizance of any offence upon a 
report in writing by any police officer, 
has got jurisdiction to take action on a 
report submitted to him under S. 174, Cri- 
minal Procedure Code, by a police offi- 
cer after completing investigation with 
reference to offences which are exclu- 
sively triable by a Special Judge under 
section 7 (l)-of the Criminal Law Amend- 
ment Act, 1952’’. 

With respect, we agree with the reason- 
ing of the learned Judges in the said 
decision. In the present case, the record 
made under sub-section (1) of S. 165, 
Criminal Procedure Code, was sent to 
Shri R. N. Mehrotra, Magistrate, 1st 
Class, Delhi, on 1-1-1968. There was, 
therefore, full compliance with the 
requirement under sub-section (5) of sec- 
tion 165. Criminal Procedure Code, so 
far as that record is concerned, 

48. As regards the record made under 
sub-section (3) of section 165, Criminal 
Procedure Code, it was submitted to Shri 
N. L. Kakkar, Special Magistrate, 1st 
Class. Delhi, by the first respondent for 
the first time on 10-1-1968. The 
first respondent gave an explana- 
tion that 2-1-1968 was a holiday, that 
he left for Bomaby on 3-1-1968 on Gov- 
ernment duty, and returned only in the 
afternoon of 9-1-1968, and that he sub^ 
mitted the record on 10-1-1968 to Shri 
N. L. Kakkar. Special Magistrate. Even if 
this explanation is accepted, the fact still 
remains that the record made under sub- 
section (3) of Section 165, Criminal Pro- 
cedure Code, was submitted to Shri'N. L. 
Kakkar.Special Magistrate, only on 10-1- 
1968 i. e. after the search was completed. 
There is no explanation forthcoming as to 
why the record was not sent on 1-1-1968 
itself or at least before ^e search was 
completed. We have pointed out above 
that the sending of the record forthwith 
to the Magistrate. under sub-section (5) of 
Section 165 is an important and valuable 
safeguard against general or roving 
searches, and that the safeguards con-, 
sist in that the Magistrate would, if 
necessary, be able to watch the_ search 
and satisfy himself that it is in ac- 
cordance with law. Therefore, this safe- 
guard and the very purpose of the pro- 
vision in sub-section (5) of section 165 
were defeated by the subrmssion of the 
record made under sub-section (3) of sec- 
tion 165 to the Special Magistrate on 10- 
1-1968 after the search was completed. 
It follows that the search rnade by the 
second respondent in the office premises 
in Connaught Place on 1-1-1968 was not 
at all in accordance with the provisions 


of sub-section (5) of section 165, Crimi- 
nal Procedure Code, and was, therefore, 
uregular in law. 

49. We, therefore, hold that the searen 
and the seizure made by the first res- 
pondent in the factory premises at Kalka- 
ji on 1-1-1968 were quite in accordance 
With the provision in section 165, Crimi- 
nal Procedure Code, and were valid in 
law, and that the search made by the 
second respondent in the office premises 
at Connaught Place on 1-1-1968 was not 
in accordance with the provisions of sub- 
section (5) of section 165, Criminal Pro- 
cedure Code, and was, therefore, irregular 
in law. 

50. The question then is as to what 
the effect of the said irregular search is? 
Shri A S. R. Chari referred us to an 
observation of the Supreme Court in, 
AIR 1968 SC 59 -at p. 67, that — 

“as the safeguards provided in section 
165 of the Code of Criminal Procedure 
were not followed, anything recovered on 
a defective search of that kind must be 
returned.” 

In that case, the High Court of Madras 
struck down sub-sections (2) and (3) of 
section 41 of the Madras General Sales- 
taxAct. No. 1 of 1959, on the ground that 
they were tmreasonable restrictions on 
the right to hold property and to carry on 
trade. The reasons given by the High Coiut 
were that there was no safeguard pro- 
vided for search made under the said 
sub-sections, and that section 165 of the 
Code of Criminal Procedure did not ap- 
ply to searches made under sub-sec- 
tion (2) of the said Act The Supreme 
Court held that .the. High Court was in 
error in assuming that section 165 of the 
Code of Criminal Procedure would not 
apply to searches imder sub-section (2) 
of the Act and that the proviso to the 
sub-section (2) itself provided clearly 
tliat all searches made under the sub- 
section, so far as may be, shall be made 
in accordance with the provisions of the 
Code of Criminal Procedure. Thus, the 
Supreme Court held that section 165 and 
the safeguards therein apply to searches 
made imder sub-section (2) of the Madras 
General Sales-tax Act. Their Lordships 
then enumerated the safeguards provid- 
ed in section 165. It may be mentioned 
here that though their Lordships did not 
specifically refer to sub-section (1) of 
section 165, the safeguards enumerated 
in the judgment were only those con- 
tained in sub-section (1) of section 165. 
Their Lordships then observed that the 
said safeguards apply to the search made 
under sub-section (2) of the General 
Sales-Tax Act, and tiiat therefore, the 
power to search given under sub-sec- 
tion (2) was not arbitrap^ and conse- 
quently the restriction, if any. on the 
right to hold property and to carry on 
trade, by the search provided in sub- 
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section (2) cannot be said to be an un- 
reasonable restriction keeping in view 
the object of the search, namely, preven- 
tion of evasion of tax. In that view, the 
question arose as to what order should 
be passed regarding the seizure made in 
that particular case by the departmental 
authorities imder sub-section (3) of sec- 
tion 41 of the Madras General Sales-tax 
Art. The High Court of Madras had held 
that the warrant for search issued in that 
case was bad for the reason that the 
hlagistrate ^d not apply his mind to the 
question of issuing the search warrant, 
apart from its decision that sub-sec- 
tions (2) and (3) of section 41 of the 
hladras Gener^ Sales-Tax Art, were 
ultra vires. The said conclusion of the 
High Court that the search was defec- 
tive was not challenged in the Supreme 
Court. Thus, the finding of the High 
Court that the search was defective 
remainei Since the Supreme Court up- 
held toe validity of sub-sections (2) and 
(3), and toe search was held to be defec- 
tive, toe question arose as to what order 
should be passed in the appeals before 
the Supreme Court In considering the 
said question, their Lordships made the 
observation relied upon by Shri A, S. R. 
Chart It has to be noted that the effect 
of the non-fulfilment of toe requirement 
In sub-sectloa (5) of section 165, Crimi- 
nal I^ocedure Code, was not, as such, in 
question before the Supreme Court In 
that case. Fu^er. sub-section (3) of sec- 
tion 41 of the Madras General Sdes-tax 
Act provides that the officer who makes 
toe search under sub-section (2) may 
seize accoimts. of the concerned dealer, 
and also that the said accounts, etc. so 
seized shall be rrtained by such officer 
so long as may be necessary for their 
examination and for any enquiry or pro- 
ceeding imder toe Act It was in those 
rtrcumstances that their Lordships made 
toe observation relied upon by Shri 
A. S. R. Chart 

51. The said decision of the Supreme 
Court cannot therefore, be regarded as 
having laid down as a general ride that 
in every case of search in which the 
requirements In sub-sections (l) and (5) 
of section 165, Criminal Procedure Code, 
are not fulfilled, toe documents or things 
recovered in such defective search must 
necessarily be returned to the aggrieved 
party. It is true that in the case of such 
a defective search, the . Court has toe 
power to direct toe return of documents 
or things seized during such defective 
search. But, it cannot be said toat the 
Court must do so or is bound to do so 
in every case. The Court has to consider 
the circumstances of each and pass such 
order as it might consider proper. 

52. As already pointed* out above, it 
has been held in some decisions toat 
even toough a search is not made in ao 


cordance with the requirements of sec- 
tion 165 of the Code of Criminal Proce- 
dure, it does not vitiate the seizure and 
does not make the evidence of seizure 
inadmissible, and also that it does not 
vitiate the trial or conviction if there is 
no miscarriage of justice or any preju- 
dice to toe accused. (See AIR 1965 Orissa 
136; AIR 1963 SC 822 at p. 824, AIR 
1961 Ker 8 (FB); 1953 Trav-Co. 466; 
(1563) 65 Pun LR 1128; and (1962) 64 
fhm LR 403). So also, it has been held 
that toe failure to comply with the pro- 
visions in section 165 (5) does not vitiate 
toe trial or conviction, if toe failure to 
comply was bona fide and not mala fide^ 
(See AIR 1959 Mad 544). Thus, when in a 
case a defective search is made, and toe 
case is still at the stage of investigation 
and has not reatoed toe stage of trial 
or conviction, it is open to the Court to 
take into consideration toe said circums- 
tance, as well as the legal position that 
notwithstanding that the search is defec- 
tive because of the failure to comply 
with the provision in section 165 (5). 
Criminal Procedure Code, toe evidence of 
Beizure would not be inadmissible and 
the trial of the case would not be vitiat- 
ed, and to refuse to direct the return 
of .the documents and things seiz^ in the 
course of the said defective search, pro- 
vided, of course, the coimt Is satisfirf 
that toe search and the failure to compls 
with section 165 (5), Criminal Proc^ure 
Code, were not mala fide, 

53. In the present case, no doubt, no 
explanation is forthcoming as to why the 
record made under sub-section (3) of 
section 165. Criminal Procedure Code, 
was not sent forthwith to the nearest 
Magistrate on 1-1-1968 Itself, and toe 
explanation given by the first respon- 
dent was only as regards his absence 
from Delhi from 3-1-1968 till 9-1-1968. 
But. there is nothing on toe record 
which shows that the said failure to com- 
ply with the provision in section 165 (5) 
Criminal Procedure Code, was rngi rt fide. 
Further, in the present case, the investi- 
gation is not yet completed, and it is 
represented by the learned counsel for 
the respondents that the documents and 
things seized from toe office premises 
at Connaught Place also are required f 
toe purposes of the investigation. We are, 
toerefore. of toe opinion that on the 
fa^ of this case, the documents and 
things need not be directed to be return- 
ed to the petitioners, in the exercise of 
^ (^cretion under Article 226 of the 
Constitution. A similar view was taken 
by a Division Bench (I. D. Dua, C. J. 
and S. N. Shankar, J.) of this Court, 
to which one of us was a party, in P. 
Dharam Singh & Co. (P) Ltd. v. Inspec- 
tor-General of Police. (1968) Cr. Writ 
83 of 1967 (Delhi). On the ground 
that toe investigations into the complaint 
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registered by the police were_ pending, 
the Division Bench, in their judgment, 
dated 19-2-1968, declined to exercise 
their discretion to accede to the pray^ 
of the petitioner for a direction to tne 
respondents in that case to return the 
documents etc. seized from the peti- 
tioner-company. 

54. For the above reasons, the five 
writ petitions fail, and are dismissed. 

Petitions dismissed. 
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AIR 1969 DELHI 45 (V 56 C 10) 

FULL BENCH 

S K KAPUR, HARDAYAL HARDY 
AND^V. R. TATACHARI. JJ. 

Mohd Iqbal, Petitioner v. Swe^ten- 
d^t? Central Jail, Tehar. New Delhi and 
others. Respondents. „ - 

Criminal Writ No. 2 of 1968, HI- 17-5- 

1968. ^ ^ , 

(A) Public Safety — Preventive Deten- 
tion Act (1950). S. 3 (l).(a) — Subjec- 
tive satisfaction of 

subject to certam exceptions, J^not justici 
aljle — Such satisfaction caimot 
cd by objective tests — Grounds on which 
order can be struck down, stated. 

The order under section 3 (1) (a) is to 
be made on the subjective satefaction of 
detaining authority. That fubjecfive 
cntisfaction is, subject to certain exceptions 
n5 justiciable. The detenu ca^ot 
therefore, ask the Courts to test the 
Ltisfaction of the. detaining authority by 

application of objective tests. The sub- _ uetention oraer — vaiiunj — 

iective satisfaction is in certam aspects Vagueness of some of the grounds would 
open to judicial review the render the order invalid. 

thereof is limited. . ^p^arounds H some of the grounds served on the 

detenu may contend that the groun convey 

supplied to him. could^“°*^P°^cSdusion proper particulars to . enable the detenu 
a reasonable mmd to to -mnlrp a renresentation, the detention 


(e) there has been a non-application of 
mind by the detaining authority. 

(Para 9) 

In support of the plea that the. autho- 
rity concerned has not applied his mind 
or the order is mala fide, a detenu can 
legitimately contend that on the facts on 
which the detention order has been based 
no reasonable mind could have come to 
the conclusion that detention was neces- 
sary. Further the validity of the satisfac- 
tion of the detaining authority has to be 
considered on the facts and circumstan- 
ces of each case. Held on facts that reli- 
ance on past activities of petitioner was 
not invalid as his existing membership 
of the syndicate etc., would be a . factor 
proximate in point of time to justify the 
maMng of an order of detention. More- 
over, the nature of the activities alleged 
were of the type that if they were carri- 
ed on in 1963-1964 they could not be 
termed as so remote as to be destruc- 
tive of the validity of the order. AIR 
1964 SC 334 and AIR 1964 SC 1120 and 
AIR 1964 SC 1128 Ref. 

(Paras 10 and 13) 

(B) Public Safety — ^Preventive Deten- 
tion Act (1950), S. 3 (1) (a) and 

^ Provisions have to be read inde- 
pendently— S. 3 (1) (b) authorises deten- 
tion of a foreigner with a view to regu- 
late his continued presence in India — 
Provision of S. 3 (1) (b) is not ultra vures 
the legislatmre and is well withm Entry 9 
List m and Entry 3 List I of Seventh 
Schedule to the Constitution. (Para 14) 

(C) Public Safety — Preventive De- 
tention Act (1950), S. 3 (1) .(a) and 
(b) — Detention order — Validity 


‘fS I? mto to todVacy pi to 

mSeiiaS on which the satisfaction is 
fomded. The Court can strike down the 
detention order if. 


to m^e""a representation, the detention 
would be iUegal being violative of the 
constitutional right of mal^g an effec- 
tive representation. One of th® grounds 
in the detention order stated that, the 
detenu had been coming to India at 


itention order if. +« +>,« H^tenu regular intervals without vahd passport 

(a) the grounds hfnished ^ t^ detm ^he additional facts sup- 

are found to be extraneous or melev^ stated that he started com- 

that . they foreign ^d phea it w ^ ^gg 3 


tothe sense ihat they are fomgn ^ .^om the end of 1963 on- 

not germane to the matters which f^ without giving the dates or when 

^o be^^tidered under the relevant sta- warc^ ^ witnom^K 

tute; or 


warcis -wiuiuub -- . 

precisely he came to India without vahd 

passport documents. Again another groimd 
omitted to give any particulars on the 
basis of which the detmu co^d make 
an effective representation. The St^.e 
having claimed privilege imder Aifi- 
the Constitution; or cle 22 (6) from, disclosing the 

fcl the order is mala fide, or jj ^hat provisions of Art. 22 (5) wer 

dl thlrfis a violation of the co^ti- ^i^lated since the detmu wm not m a 

GL/JL/D203/68 


0^) to sromds togyd 
of the Constitution; or 
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State’s claim for privilege under Art 22 
(6). AIR 1968 SC 1303 and AIR 1951 SC 
157 Ret on. 

(Para 17) 

Requirements of Art 22 (5) are two 

(i) the authority making the detention 
order shall, as soon as may be, communi- 
cate to such person the grounds on 
which the order has been made: and 

(ii) ^all afford him the earliest opportu- 
nity of making a representation against 
the order. Implicit in the requirement to 
^ford the earliest opportunity of making 
a representation is the requirement to 
supply particulars and facts on which the 
detention order has been based. If in a 
case proper particulars are not furnish- 
ed, the detaining authority may supply 
him further particulars and the require- 
ments of Article 22 (5) would be met If 
the further particulars are supplied 
within such time as not to take away 
the earliest opportunity of making a re- 
presentation. It follows logically that 
supply of further facts is also the requ- 
irement of Article 22 (5). Under clause 
(6) of Article 22 the detaining authority 
has been given a privilege to withhold 
facts the disclosure of which would, in 
the opinion of such authority, be against 
public interest Further supply of further 
particulars would also, therefore, be a 
requirement of clause (5) of Article 22 
and consequently by reason of the over* 
riding nature of Article 22 (6) the 
right to claim privilege will extend as 
much at the time of supplying further 
particulars as at the time of the initial 
stage. The detaining authority can at the 
time of supplying further particulars say 
that having regard to the public interest 
it could only disclose to a certain extent 
That would be so because by virtue of 
clause (6) of Article 22 "nothing in cla- 
use (5) shall require the authority rac- 
ing any such order as is referred to in 
that clause to disclose facts which such 
authority considers to be against the 
public interest to disclose.” In short the 
right of non-disclosure will overlie the 
mandates of Article 22 (5) as to supply 
of the particulars In the grounds of de- 
tention and at a subsequent stage. Held 
on facts that privilege was v^dly claim- 
ed. AIR 1956 SC 531, Dist (Para 18) 

(D) Public Safely — Preventive De- 
tention Act (1950), S. 3 (1) (b) — 

Validity — Provisions do not give un- 
Itoitcd power to executive to pick and 
choose any .foreigner for facing subjected 
to preventive detention — Provisions do 
not violate Art. 14 of the Constitution. 

Section 3 (1) (b) of the Preventive 

Detention Act does not give unlimited 
powers ..to the- Executive to pick and 
choose.'any foreigner for being subject^ 
to preventive detention. This clause ap- 
plies to all foreigners and there are suffi- 
cient guiding principles governing the 


exercise of power by the Executive. Such 
a detention is authorised only with a 
view to regulating the - continued pre- 
sence in India of a foreigner vrithJn the 
mining of the Foreigners Act. 1946 or 
with a view to making arrangement for 
the ^ expulsion of such foreigner ' from 
“ , • detaining authority has to 
apply his mind to the facts and Is requlr- 
as soon as may be but not later than 
live days from the date of detention, to 
con^unjcate to him the grounds on 
which an order has been made. Provi- 
sion is also made for the earliest op- 
portumty of making a representation 
against the order to the appropriate Gov- 
ernment In the face of these safeguards. 
It c^ot be said that sub-section (1) of 
section 3 of the Act is hit by Article 14. 

(Para 23) 
Chronological Paras 
(1^8) AIR 1968 SC 1303 (V 55)=« 
Carnal Appeal No. 183 of 1067. 
p/- 1-12-1967. Rameshwar Lai 
State of Bihar tr 

(M Writ Petn. No 48.D of ’ 

1965 D/- 10-5-1968 (Punj) 

(1064) AIR 1964 SC 334 fV 51)- 
1964 (1) Cri LJ 257, Rameshwar 
Shaw v. Dist Magistrate, Burd- 
wan in 11 A 

(1964) AIR 1964 SC 1120 fV 511- 
1964 (2) Cri U 217, Makhaa Singh 
v. State of Punjab - 11 ha 

(1964) AIR 1964 SC 1128 (V 51)- 
1^964 (2) Cri LJ 222, Godavari 
Shamrao v. State of Maharashtra 
(1956) AIR 1956 SC 531 (V 43)- 
1956 SCR 382 - 1956 Cri LJ 935, 
Lawrence Joachim Joseph D’souza 
v. State of Bombay 
(1951) AIR 1951 SC 157 fV 38)- 
52 Cri LJ 373, State of Bombay 
V. Atma Ram 
Harjinder Singh and Ravlnder Nath, 
for Petitioner; BIshamber Dayal and 
V. D. Misra. for Respondent 

S. ^ KAPUR. J.: The peUtloner, who 
Is a Pakistan nationaL was arrested by 
the Customs Authorities on 18th Octo- 
pursuance of a raid at 
D-115. Defence Colony. New Delhi, under 
section 104 of the Customs Act He was 
produced before the Additional District 
Magistrate on 19th October. 1964, and 
ordered to be released on balL 
2. Regarding the amount of bail there 
ts a controversy between the parties as. 
acrording to the petitioner, he • was 
ordered to furnish a bail bond in the 
sum of Rs. 3,000/- which was subse- 
quently increased to Rs. 5.000/-. but ac- 
conung to the supplementary affidavit 
ox the respondents, the bail amount was 
Rs. 20,000/- with one surety which was 
enhanced by the learned Sessions Judge 
to Rs. 30.000/- with two sureties. Before 
the petitioner could be actually released 
from jail by furnishing hail bond he 
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was served with an order tinder cl. fe) 
of sub-section (2) of section 3 of Foreig- 
ners Act (31 of 1946). The petitioner chal- 
lenged the said order by a writ petifaon 
filed in the Punjab High Court 
was dismissed on 26th I^ovember 1964 
The petitioner again challenged 
tention by another 

nnl Writ Petn. No. 48-D of 196 d (Punj) 
bSo™ e%ab High Cou^ g 
was also dismissed on ^ay 10. 1968 
petitioner was also 

Hnn 5 of the Registration of the Foreig 
Se?s a 3. He pl^ded guilty and was 
Lntenced to two months rigorous impn- 

^°oS^28th June, 1965. a complaint was 
filed against the Petitioner mder sec- 
tion 182/109. Indian Penal 

Sr l°^rliiW965nn°^ oSer^ wL 

made oTtL'pS^ 

““whfrWo- - 

shall not be taken out of the lail lor 
rs.jrort.riT^'.rorB|L 

cukody. , 

3 There is another application, datM 

SAeSon fogc ugoms^ Act. 1962, 
against him, inter aha stating 

"In the above-noted rase my 
nnl bond may be cancelled as I do not 
w;ant to rem^ on bail ® 

f^i'STbythT^SonTr tot upon 

pstitionert aopUcatlon for "PS 
to appeal against the decision of the Pi^ 
Court in Criminal V7nt No. 
4ft-D of 1965 (Punj) and a petition under 

Art?cle 32 of the Constitution ch^eng- 

tog his detention were dismissed by the 
sS^rcme Court. From paragraph^ of the 
netition it appears that ne mra one 
more mecial leave petition against the 
judgmSt of the Punjab ^i^h CW 
whi^ was also dismissed on 31st Marcm 
1066 but since nothing turns on, those 
Som soTar as to prasont B oo^- 

cemed, it is unnecessary to go into fur 
ther details thereoL 


4. On the petition of the petitions 

^o^^u^Codo S'wWdi fte^T^gnra 
had inter alia prayed for a direction 


that the challan be filed against him 
in the criminal case, H. R. Khanna, J. 
in his order dated January 3, 1966, 
observed — 

"The detention order has been made 
to enable the Customs Authorities to 
complete enquiries into the various acti- 
vities of the petitioner, and Mr. Bisham- 
ber Dayah on behalf of the remondents, 
states that every effort is being made 
to expedite the matter. According fur- 
ther to him, the Customs Authority 
would finalise the matter and file a 
complaint against the petitioner within 
about three months.” 

Khanna J. dismissed the petition with' 
the above observations and a complaint 
was filed against the petitioner under 
section 133 of the Customs Act, S. 23 (1) 
(A) of the Foreign Exchange Regulation 
Act and section 120B, Indian Penal 
Code, which is pending and in which 
there are m aH 43 persons accused. It 
is pertinent to point out that the peti- 
tioner made two confessional statements 
on 18th October. 1964, and 19th October, 
1964, giving detailed version of his acti- 
vities regarding smuggling of the gold 
which, according to the petitioner, he 
was forced to make under coercion. 

. 30th October. 1967. the petitioner made 
an application in the Court of Shri H. L, 
Sikka, Magistrate First Class, _ praying 
that he was willing to plead guilty and, 
therefore, his case be separated from 
that of the other accused persons and he 
be convicted and sentenced according to 
law. This petition was also signed by the 
petitioner’s counsel, Mr. Harjinder Singh, 
There is still another application. An- 
nexure *0’ (Cr. Misc. No. 486 of 1967) to 
the State’s supplementary affidavit made 
by the petitioner in this Court praying 
that the criminal rase against the peti- 
tioner be separated from the case of the 
ot’ner accused persons and the Magistrate 
be directed to record the petitioner’s con- 
fession. On 8th January. 1968, the order 
of detention of the petitioner under sec- 
tion 3 (2) (g) of the Foreigners Act was 
rescinded and that order along with the 
Impugned order of detention was served 
on the petitioner on 9th January, 196^ 
in jail The impugned order is dated 9th 
January, 1968, made by the Administra- 
tor Union Territory of Delhi, directmg 
the’ detention of the petitioner undm 
clau'=“ (b) of sub-section (1) of S. 3 of the 
Preventive Detention Act with a view to 
regulating the petitioner’s continued pre- 
sence in India. The grounds pi deten- 
tion v/ere served on the petitioner on 
12lh January. 1968, which it is neces- 
sary to reproduce — _ 

"1. That, acting on the information 
that yon. under the assumed 
man. were receiving and 
smuEclcd s^old st yo^ prcrois . • 

D/-U5-Defence Colony, your premises 
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were 

on 18-10-1964. 

2. That, at the time of search, Jasbir 
Singh, Kartar Singh, Krishan Chand and 
Ram Chand were found besides you, in 
that house. Before the identity of Kartar 
Singh could be established he managed 
to escape from the premises. The iden- 
tity of Kishan Chand was established as 
Mahoob Ali S/o Ali Bux, House Na 686. 
Bazar Simmian, inside Bhatigate, Lahore 
(Pakistan). The identity of Ram Chand 
was established as Akhtar Ishitiaque son 
of Nazir Hassan, House No. 9-Musta£fa 
Welfare Town, Habib GanJ, Lahore. 

3. That you are an important exe^- 
tive of a powerful gold smuggling syndi- 
cate of I^ore engaged in smuggling of 
gold from Pakistan to India and the 
transfer of sale proceeds of the smuggl- 
ed gold in foreign currency out of 

In connection with your muggling busi- 
ness, you have been coming to India ^ 
regular intervals without valid passport 
documents. 

4. That In connection with the smugrf- 
Ing business, you have devised a Code 
and a key to disguise the messages SOTt 
and received In connection 

receipt of contraband gold and with the 
help of Indians purchased cara with 
great cavities designed therein. 

5. That you were arrested under the 
Customs Act and granted bail, you were 
also detained under the provisions of 
section 3 (2) (g) of the Foreigners Act 
by the Ministry of Home AHairs, but 
that order has now been rescinded. 

6. That your being at large will bea 
constant danger to the economy of India 
by continuing to act as agent to the 
operation and extending their contacts 
and activities. 

7. That I am satisfied that you are 
likely to continue to act in furtherance 
of your aforesaid activities and that it 
Is necessary to regulate your presence in 
India. With a view, therefore, to regulate 
your continued presence In India, I have 
passed the order of yoxm detention under 
clause (b) of sub-section (1) of section 3 
of the Preventive Detention Act. 1950 
(IV of 1950).” 

The petitioner made in representation 
against his detention and in paragraph 8 
(3) thereof he. inter alia, stated that — 

"in fact it Is not clear to the peti- 
tioner, as to what 'syndicate’ signifies? 
However, the petitioner has been chal- 
laoed for smuggling of gold and on ac- 
count of detention, he is prepared to 
plead guilty to the charges.” 

In paragraph 8 (4) he said — 

"As regards ground No. 4, it Is abso- 
lutely wrong and denied.” 

4A, The learned counsel for the peti- 
tioner infenns us that before the Advi- 
sory Board the petitioner stated that the 


grounds of detention served on him were 
vague and the Government expressed 
willingness to furnish further facts to 
the petitioner. The Advisory Board, there- 
fore, adjourned the proceedings and the 
petitioner was supplied with further 
facts. In the memorandum signed by the 
Administrator conveying further facts to 
the petitioner, it is said — 

“I am satisfied that it is against the 
public interest to disclose to you facts 
and particulars regarding the quantity 
of gold smuggled, the names of other 
members of the gang of which Shri 
Mohd. Iqbal is an associate, the dates, 
places and persons whom he contacted, 
the nature of his activities, the assist- 
ances, co^unicatlons made, persons, 
agents ^d means employed or otherwise, 
other than those which have already 
been mentioned, as also the details of the 
cars purchased.” 

This memorandum is not dated but it 
w^ not argued before us that further 
facte were suppUed to the petitioner late 
. derogation of his right under clauses 
earUest op- 

porti^ty of making representation. The 
t^itione^r^s detention was, however, con- 
toed by the Advisory Board. The fur- 
particulars supplied to the petitioner 

"1. In ground No. 1 the premises D/115, 
^ occupation of 

onn Mhd. Iqbal. 

1 In ^^und No. 2 S/Shri Jasbir Singh, 
Smgt Kishan Chand and Ram 
Ound are the assoaates of Shri Mohd. 

“entioaed here that 
Kishto ChMdisthe alias of Mehboob AU. 
and Ram Chand is the alias of Akhtar 
Ishitiaque, both of whom are Pakistani 
nationals. 

. ^ound No. 3 the Gold Smugsl- 
mg Syndicate mentioned therein is head- 
ed^ one Mohd. Aslam who has an Oil 
on Multan Road ’in Lahore. In 
^ard to the coming of Shri Mohd. 
Iqbal to India at regular intervals with- 
out valid passport documents, it may be 
motioned that he started coming to 
In^ from the end of 1963 onwards. 

4. to ground No. 4 the Indians men- 
tioned herein are the same as are men- 
tioned In ground No. 2 and who are the 
^aates of Sh. Mohd. IqbaL” 

As will appear from this judgment latei 
concerned with ground 
3 and 4. The said grounds will, when 
lurther particulars are Incorporated 
therein, read as under: 

. •* (3) That you are an important execu- 
tiTC of a powerful gold smuggling syndi- 
cate of Lahore engaged in toe smuggling 
of gold from Pakistan to India and the 
transfer of sale proceeds of the smuggl- 
ed gold In foreign currency out of India 
and toe said syzidicate is head^ by one 
Mobd. Aslam who haa an oil factory at 
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Multan Road in Lahore. In conne^on 
vnth your smuggling business, you nave 
been coming to India at regrdar 
vals -without valid passport documen^ 
and you started coining to India from 
end of 1953 onwards. 

(4) That in connection vnth the ju- 
ggling business, you have devised a Code 

Ind a key to disguise the 

and received in connec^on wth the 
receipt of contraband gold and vnth the 
helD^of Indians V^chased v^ 

great ca-vities designed therein, ine 
Sdians mentioned above ^e ^ 

we mentioned in ^o rad Lo 2 md who 
are associates of Sh. Mohd. IqbaL^ ^ 

5 Ha-ving continuously remj^ed m 
3i‘sincT?3th October. 196^ 

faHed in various attempte to 

release or even ins convi^on in fee^ 

a Ae^^rS 

petition challenging the 

^n dated 9th Jan?^* 3 of 

use (b) of sub-section ( 1 ) 

S^c?raIll^for ?hf^ttoner vehen^- 

SSi 5 “flveTirs' 1 S"mlbu.lSe 
to StoS 

SI 

tioner’s struggle to nnon to 

md now we 1 l to to- 

pronounce upon the vauoity 01 

Tlh“ttt«on =en,e np to he^B 
before my L^rds Hardy and Tatachai^ JJ. 
SC by order dated 21 st Februa^ im 
referred it to a larger Bench. The ^o 
contentions that Pejaded Bardy an 
Tatachari, JJ. to refer the matter to 
larger Bench v/ere — , , , , j o 

(11 "Whether sections 3 (11 
fll fbl of the Preventive Detention Act 
irald be read together or independent- 

^^’(2l”The prejudicial activities on wWch 
the detaining authority P^H^orted to base 
his satisfaction were ni^re^ than th.ee 
vpnrq old and too remote m point of 
Httid ir> have any rational connection 
with the conclusion reached “H" 

Srity that the detention of the peti- 
tioner was necessary. 

SubsidiaiT to the second contention was 
SCe contention that the * 3 ^ 

order of detention was not valid as at 
that time the petitioner v j already m 

jail and, therefore, ™s^ 1 s 

inc in any prejudicial ach-vities. This is 

how the matter has come before us. 

7, There is difference of ojnnion b^ 

ween thC parties on fte 
ther the bail order in favour of the peU 
1969 Delhi/4 n G — 21 
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tioner still subsists or not. According to 
the petitioner it is not, inasmuch as he 
was arrested by the Customs Authorities 
before the presentation of the chaUan 
under section 104/135, Customs Act, and 
a fresh bail was required after the chal- 
lan had been presented and, in any case, 
the challan against the petitioner was 
not only rader section 135 but also under 
section 23 (1) (A) of the Foreign Exch- 
ange Regulation Act and section 120B, 
Indian Penal Code. According to the sup- 
plementary affida vit of the respondents, 
however, '‘the bail order still remains in 
force”. Even in ground No. 5 of the 
grounds of detention it is said "that you 
were arrested under the Customs Act 
and granted bail” The petitioner not 
having placed sufficient materials before 
us on this aspect, I would proceed on 
the assumption that the bail order is m 
force. In the circumstances that obtain 
in this case it calls for more than ordi- 
nary care lest the activities alleged 
against the petitioner should induce any 
prejudice against dispassionate scrutiny. 
Courts recognise and adhere to the prin- 
ciple that where rule of law thrives, 
fears and suspicions perish. The prison 
•walls in this country are not indices of 
either arbitrariness or suppression of 
liberties of persons witWn our county 
but of our determination to maintain 
the rule of law and suppress disorder. 
■There may be errors or overzealousness 
on the part of the executive but the 
Courts endeavour to rectify both and 
maintain the dignity of persons under 
the protection of our laws. "With 
full consciousness of the fact that 
constitutionalism has never been more 
important than today, ^ I procoed to 
examine the rival contentions of the par- 
ties. 

8 . The high traditions of the Bar as 
partners in the administration of justice 
have been amply demonstrated m this 
case by industry and fairness in the pre- 
sentation of the case by both the learn- 
ed counseL The learned counsel for the 
petitioner raised the foUo^vmg conten- 
tions. j • • -1 

(11 "WTien a person is confined in 
the freedom of his activities is controU- 
ed and there cannot be a vahd order 
made under section 3 of the Preventive 
Detention Act or served on him when 

In iail custody. . . > 

When a person is detamed for spe- 
cific offence no order under the PrOTcn- 
tive Detention Act can vahdly be Pa^- 
ed as it would be circumyentmg .he 
nrorisions of the Criminal Procedure 
^de and denying to the ^^^uthe^at^ 
fnrv ri^t of supervision by the 
(3) The grounds furnished 
and indefinite and ^emby dc- 

Irrelevant and non-existcn coi^titu- 

Sving the petitioner of his consul 
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Uonal right of effective representation as 
envisaged by Article 22 (5) of the Con- 
stitution. 

(4) The detention order has been passed 
for a collateral purpose and is mala fide. 
The detaining authority appears to have 
acted mechanically on the advice of the 
Customs Authorities who want to punish 
the petitioner for past acts and to extort 
a confession in pending cases to be used 
against persons who are standing trial 
with the petitioner in the criminal case- 

(5) The detention of the petitioner has 
no rational or direct connection with the 
purpose set out in Section 3 of the Pre- 
ventive Detention Act and is, therefore, 
illegal and outside the scope of the Act 
Section 3(1) (b) must be read with Sec- 
tion 3 (1) (a) of the Act and in that atua- 
tion the petitioner could be detained 
under Section 3 (1) (b) only if the detain- 
ing authority was satisfied that it ww 
necessary to prevent him from acting in 
any manner prejudicial to the various 
matters set out in sub-clauses (i). (ii) and 
(Ui) of clause (a) of Section 3. if Section 
3 (1) (a) and 3 (1) (b) are read independ- 
ently. Section 3(1) (b) will be unconstitu- 
tional being outside the competence of the 
Parliament as it would not be a Legisla- 
tion falling under entry 9 of llstl of the 
Seventh Schedule to the Constitution and 
entry 3 of the Concurrent List in the said 
Schedule, and 

(6) Section 3 (1) (b) is ultra vires the 
Constitution as It gives unlimited power 
to the executive to pick and choose any 
foreigner out of foreigners similarly 
situate thereby violating Article 14 of the 
Constitution. 

9. As to the first contention, the learn- 
ed counsel for the petitioner was more 
emphatic about the illegality in the service 
of the detention order on the petiUoner 
during his custody than on the making 
thereoL So far as making of the order fa 
jeoncemed, I do not see how in the dreum- 
j stances of the present case, it can be 
seriously objected to. The order under 
{section 3 (1) (a) Is to be made on the 
Eubje^ve satisfaction of the detaining 
‘authority. That subjective satisfaction fa, 

I subject to certain exceptions, not jus- 
ticiable. The detenu cannot, therefore, 
ask the Courts to test the satisfaction of 
the detaining authority by applicaUon of 
objective tests. That subjective satisfac- 
tion fa in certain aspects open to judicial 
review but the area thereof fa limited. 
For instance, the detenu may contend 
that the grounds supplied to him could 
not possibly lead a reasonable mind to 
the conclusion arrived at by the detain- 
ing authority. In testing such a conten- 
tion. ^e Courts cannot go Into the 
(Inadequacy of the materials on which 
satisfaction fa founded. The Court can 
igtrike down the detention order U 


(a) the grounds furnished to the detenu 
are found to be extraneous or irrelevant 
in the sense that ^ey are foreign and 
not germane to the matters which feill 
to be considered imder the relevant sta- 
tute: or 

(b) the grounds furnished are such as 
deprive the detenu of the constitutional 
right of making a representation against 
the order, as guaranteed by Article . 22 
(5) of the Constitution: or 

(c) the order is mala fide: or 

(d) there fa a violation of the consti- 
tutional provisions such as supply of all 
the grounds on which the order of deten- 
tion has been made; or 

(e) there has been a non-application oi 
mind by the detaining authority. 

10. In support of the plea that thft 
authority concerned has not applied his 
mind or the order is mala fide, a detenu 
can legitimately contend that on the 
facts on which the detention order has 
been based, no reasonable mind could 
have come to the conclusion that deten- 
tion was necessary. The learned counsd 
for the petitioner relying on Rameshwar 
Shaw V. District Magistrate, Burdwan, 
AIR 1964 SC 334, said that the past 
activities which are alleged against the 
petitioner in the grounds of detention are 
too remote in point of time and have no 
rational connection with the conclusion 
amved at by the detaining authority 
that the detention of the petitioner was 
called for. The learned counsel also said 
that in this case. like Rameshwar Shaw*B 
case, AIR 1964 SC 334 the petitioner was 
an under-trial prisoner confined in Jail 
without any bail order in force and, 
therefore, the detention order could 
neither be made nor served on the peti- 
tioner. In Rameshwar Shaw’s case, AIR 
1964 SC 334, their lordships of the 
Supreme Court said— 

"In this connection. It fa. however, 
necessary to bear in mind that the past 
conduct or antecedent history of the per- 
son on which the authority purports to 
act, should ordinarily be proximate In 
point of time and should have a rational 
connection with the conclusion that the 
detention of the person is necessary. It 
would, for instance, be Irrational to take 
into account the conduct of the person 
which took place ten years before the 
date of his detention and say that even 
though after the said incident took place 
nothing fa known against the person indi- 
cating his tendency to act in a prejudi- 
cial manner, even so on the strenth of 
the said incident which fa ten years old, 
the authority is satisfied that his deten- 
tion is necessary. In other words, where 
an authority fa acting bona fide and 
considering the question as to wheth« 
a person should be detained, he would 
naturally expect that evidence on whldi 
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the said conclusion is ultimately going to 
rest must be evidence of his_ past con- 
duct or antecedent history which reason- 
ably and rationally justified the conclu- 
sion that if the said person is not detmn- 
ed he may indulge in prejudicial acUyi- 
ties. We ought to add that it is both m- 
expedient and undesirable to lay down 
any inflexible test The question about 
the validity of the satisfaction of the 
authority will have to be considered on 

the facts of each case.” 

•* »• ** 

"As abstract proposition of law. there 
may not be any doubt that section 3 (1) 
(a) does not preclude the authority teom 
passing an order of detention against 3 . 
person whilst he is in detention or m 
iail- but the relevant facts in connection 
with the making of the order may differ 
and that may make a difference m the 
application of the principle that a deten- 
tion order can be passed against a per- 
son in jail. Take for instance, a case 
where a person has been sentenced to 
rigorous imprisonment for ten years. It 
carmol be seriously suggested^ that soon 
after the sentence of impnsoiunent_ is 
pronouned on the person, the deteining 
authority can make an order directing the 
detention of the said person after he is 
released from jail at the end of the 
period of the sentence imposed on him. 
In dealing with this question, again the 
considerations of proximity of tme wiU 
not be irrelevant. On the other hand, if a 
person who is undergoing impnsonmem 
for a very short period, say for a month 
or two or so, and it is known that he 
would soon be released from jail, it way 
be possible for the authority to consider 
the antecedent history of the said Person 
and decide whether the detention of the 
said person would be 
he is released from lail, . and if the au- 
thority is bona fide satisfied that such 
detention is necessa^. he can ^^ke a 
valid order of detention a few days betere 
the person is likely to be rele^ed. Tlw 
antecedent history and the past condurt 
on which the order of detention would be 
based would, in such a case, be proia- 
mate in point of time and would have 
a rational connection the conclu- 

sion drawn by tlie authority that the 
detention of^tee person after his release 
is necessary.” „ 

It is obvious that before an authority 
^n legitimately come to the conclusion 
that the detention of the person^ is neces- 
sary to prevent him from acUng m a 
prejudicial manner, the authority has to 
be satisfied that if the person is not 
detained, he would act a prejudicial 
manner and that inewtably postulates 
treedom of action to the said person at 
the relevant time. If a person is mready 
in jail custody, how can it raUonally 


be postulated that if he is not detained, 
he would act in a prejudicial manner? 
At the point of time when an order of 
detention is going to be served on a 
person, it must be patent that the said 
person would act prejudicially if he is 
not detained and that is a consideration 
which would be absent when the autho- 
rity is dealing with a person already in 
detention. The satisfaction that it is 
necessary to detain a person for the pur- 
pose of preventing him from acting in 
a prejudicial manner is thus the basis 
of the order under section 3 (11 (a), and 
this basis is clearly absent in the case 
of the petitioner.” 

11. The learned counsel for the peti- 
tioner also relied on Makhan Singh v. 
State of Punjab. AIR 1964 SC 1120. 
where the same principle was reiterat- 
ed by their Lordships of the Supreme 
Court. Again in Godavari Shamrao v. 
State of Maharashtra, AIR 1964 SC 1128. 
a similar question arose for consideration. 
In this case the appellant was detained 
imder Preventive Detention Act and the 
order of the detaining authority, which 
had been reported to the Government for 
approval, was to remain in force for 12 
days under section 3 (3) of the Preven- 
tive Detention Act unless, in the mean- 
time. it had been approved, by the State 
Goverrunent. The State Government, 
however, decided to revoke the order 
under the Preventive Detention Act and 
pass an order itself under the Defence 
of India Rules. Their Lordships of the 
Supreme Court distinguished the two 
earlier decisions on the ground that in 
those cases the service of the order of 
detention was held to be bad because the 
detenus there were in jail in one of the 
two circumstances, namely, — 

(a) as an under trial prisoner and the 
period of his confinement was indeter- 
minate; and 

(b) as a convicted person and his sen- 
tence had still to nm for some length of 
time. 

11-A. Their Lordships of the Supreme 
Court, therefore, held those cases to be 
inapplicable and observed — 

" The State Government, however, 
decided to revoke the order of November 
7 1962 and instead decided to pass an 
order under the Rules on the same dav. 
namely November 10, 1962. In toese 
circumstances it would be in our opmion 
an empty formality to allow the appel- 
lants to go out of jail on the revocation 
of the order of November 7 and to serve 
them with the order dated November 
10, 1962 as soon as they were out ot jan. 
Where the detention is not of two Mnos 
considered in the cases 
Shaw. Petn. No. 145 of 1963. ' 

^ 1964 SC 334 and M^an 

Appeal No. 80 of 1963. D/ ll-10-19.i3. 
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AIR 1964 SC 1120 and is either under 
the Preventive Detention Act or under 
the Rules, and its duration is depaident 
upon the will of the State Goveminrat, 
■we cannot see any reason for holding 
that if Idle State Government decides to 
revoke an earlier order of detention it 
cannot pass a fresh order of detOTtion 
the same day and serve it on the detenu 
in jail, for the two orders are really 
of the same nature and are directed 
wards the same purpose. Further the 
order of the Comnussioner dated Novem- 
ber 7, 1962 was subject to the approy^ 
of the State Government without which 
it could only be in force for 12 dayi 
In these drcumstances the order passed 
by the State Government on November 
10 imder the Rules when it had d^ded 
to revoke the order of Novem^r 7, 
1962, would in our opinion be perfectly 
valid so far as the time of the mal^ of 
order was concerned and its service in 
jail on the persons who were detamed 
not as under-trials or as convicted penmns 
but as detenus, could not be assail ed on 
the ground on which the order of deten- 
tion was assaUed in the cases of I^esh- 
war Shaw, Petn, No. 145 of 1963, D/- 11- 
9-1963; AIR 1964 SC 334 and Malchan 
Singh Cr. Appeal No. 80 of 1963, D/- 
11-10-1963; aS 1964 SC 1120. The 
principle of those two cases cannot m 
our opinion be applied to a case where 
a fresh order of detention Is passed 
alter the cancellation or revocation of 
an earlier order of detention.” 


12. These decisions lead me to the 
conclusion that in the circumstances of 
the case there was nothing wrong or 
illegal in the making of the detention 
order. The petitioner could secure his 
release on bsdl and was in fact ordered 
to be released on bail. He could also be 
acquitted of the charge at any time. In 
any of these eventualities it may have 
been difficult for the detaining authority 
to collect all the materials, apply its 
mind, make necessary enquiries neces- 
saiy 'to regulate his continue presence in 
India”. The petitioner is not an Indian 
national, he Is alleged to be an important 
executive of a gold smuggling syndicate 
in Lahore and these and other drcums- 
tenances could, I am satisfied. lead a 
reasonable man to the conclusion that an 
order for detention should be made with 
a view to regulating his continued pre- 
sence in India. 


13. As to the proximity of time with 
the alleged activities, the learned coun- 
sel for file petitioner contended that the 
allegations against him as disclosed in 
the grounds related to the years 1963-64 
and were too remote In point of time to 
lead the detaining authority to theccn- 
durion that it was necessary to detain 
Viim That argument has no merit. As 


their Lordships of the Supreme Court 
said in Rameshwar Shaw’s case, the vali- 
dity of the satisfaction of the detaining 
authority has to be considered on the 
facts and circiunstances of each case. The 
allegation against the petitioner Is that 
he is still an important executive of a 
gold smuggling syndicate of Lahore. His 
confinement in jail from 18th October 
1964, will, therefore, not make much dif- 
ference as his existing membership ol 
the syndicate etc. would be a factor pro- 
ximate in point of time to justify the 
making of an order of detention. More- 
over, the nature of the activities alleg- 
ed axe of the type that if they were 
carried on in 1963-1964 they could not 
be termed as so remote as to be destruc- 
tive of the validity of the order. This 
then takes me to the question whether 
the order of detention could be served 
on the petitioner. This matter has two 
aspects— 

(1) As I have said earlier the petitionee 
has failed to produce any material before 
us showing that the bail order is not la 
force. If that order is in force then all 
that the petitioner has to do is to fur- 
nish smeties and secure his release. It 
cannot then be said that the petitioner is 
confined to jail for an indeterminate 
period. 

(2) Their tiordships of the Supreme 
Court were in the decisions, mentioned 
earlier dealing with section 3 (1) (aj 
where one of the pre-requisites for mak- 
ing an order of detention is the neces- 
sity to prevent the detenu from acting 
in any manner prejudicial to defence of 
India, security of States and the main- 
tenance of supplies and services etc. It 
is in the light of this requirement that 
their Lordships came to the conclusion 
that it could not be necessary to prevent 
a person from indulging in any prejudi- 
cial activities If he was confined to jail 
for an Indeterminate period. That prin- 
ciple may not apply with that strictness 
to section 3 (I) (b). Detention under 
section 3 (1) (b) is made with a view 
to regulating the detenu’s continued pre- 
sence in India or with a view to n^- 
ing arrangements for his expulsion from 
India. The possibility of a foreigner be- 
ing acquitted or released on bail on any 
date when taken to Court for being pro- 
duced before a Magistrate cannot be 
Ignored, It may also be necessary in cer- 

cases to pass an order of detention 
so that the detenu is not taken out of 
jail for any purpose. It may be said that 
If a person is confined in jail for an 
Indeterminate period there can equally 
be no occasion for regulating his con- 
tinued presence in India as there could 
be no occasion for preventing him from 
acting in any prejudicial manner parti- 
cularly where detention is, as in this 
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1969, 

rcase, on the ground that ii the detenu 
Is at large he v/ill be a danger to the 
economy of India, yet the fact r emain s 
that in case of foreigners Ihe aforemen- 
tioned factors may not be irrelevant. 
For the purposes of this case, however, 
it is not necessary to pronounce on_ me 
second aspect and I rest my decision 
only on the first point. 

14. Coming now to the argument that 
sections 3 (1) (a) and 3 (1) (b) sho^d be 
read together, the learned cou^el for the 
petitioner said that the whole of S, 3 
deals with preventive detention and is, 
therefore, a law made 
List I and Entry, 3 of Ld^ 

Seventh Schedule to -fee Coi^tutiom 
These entries authorise the le^lature to 
malfP law for preventive detention tor 
reasons connected with defence, 
affairs or the security of India,' Persons 
subject to such detention (Entry 9) and 
preventive detentions ^or re^ons con- 
nected with the sec^ty of ^ St^e 
the maintenance of Pnbhc order or me 
maintenance of supphes_^d services - 
sential to the commumt^ 
jected to such detentiori (Entry _3 of L^t 
III). The law made under Entries 9 mq 
3 must, therefore, be a law conne^d 
with the matters set out 
entries Those matters have all been ir^ 
“Simted in Section 3 (1) (a) 
as under that clause , a person can be 
detained only with a view 
him from acting m any manner 
dal to the defence of India, the secim^ 
of the State and vano^ other matters 
set out in clause (a). Th^e is no su* 
express limitation in section 3 (1) (O) 
and if two sub-sections are read sepa 
ratd^ section 3 (1) (b) wiU 
detention 'hvith a 

continued presence m India 05 ® 

view to making 

expulsion from India and that bemn 

tiOT may be for reasons uncoirnecmd 

with the various matters set <mt m the 
aforementioned Entries 9 and 3, sue 
defence, foreign affairs or security oI 

India. 

According to the learned co^el for 
the petitioner section 3 mi^ tiierefore, 
be so read as to authorise detention oi^y 
for reasons mentioned in ^e said two 
Entries 9 and 3, and that ob]ed can be 
achieved only by readmg s^tioM 3(1) 
fa) and 3(1) (b) together. The learned 
Lunsel for the petitioner 
gested that in case section 3 (1) W ^ 
read as an independent provision autho- 
rising detention even for reasons vmcon- 
nected v/ith defence, foreign affairs or 
security of India, the section vnU faU 
outside Entries 9 and 3 and, therefo^, 
outside tlie le'gislative competence of me 
Parliament. The learned counsel for the 
petitioner, therefore, wanted us to read 


section 3 (1) (b) in such a way as to 
confer authority to detain a person with 
a view to regulating his continued 
presence in India for the purpose of pre- 
venting him from acting in any manner 
prejudicial to the various matters set out 
in clauses (i) to (iii) in section 3 (1) (a). 
When asked whether he would go to the 
extent of suggesting that preventive de- 
tention under section 3 (1) (b) "with 
a view to making arrangements for his 
expulsion from India” must also be sub- 
ject to the said limit ations and for the 
purposes set out in clause (a) the learn- 
ed counsel for the petitioner frankly con- 
ceded that that part of section 3 (1) (fa) 
could not be read with section 3 (1) (a). 
The reason given by the learned coun- 
sel was that under latter part of section 3 
(1) (b) a person could be detained "for 
making arrangements for his expulsion 
from India; and such detention could not 
in the very nature of things be for pre- 
venting him from acting in any prejudi- 
cial manner as envisaged by clause (a) 
section 3 (1). 

When driven to that position the 
learned counsel for the petitioner sug- 
gested that the power to detain a person 
with a view to regulating his presence 
In India must in any case be held limit- 
ed by the various purposes in section 3 
(1) (a). It is difficult to conceive that the 
le^slature intended that a part of sec- 
tion 3 (1) (b) and section 3 (1) (a) should 
be read together while a part of sec- 
tion 3 (1) (b) be read independently. That 
apart,, the construction suggested on b^ 
half of the petitioner suffers from lack 
of inherent reasonableness. 

The object of the two sub-sections is 
separate and distinct, and section 3 (1) 
(b) authorises detention for "regulatmg 
the continued presence of a foreigner in 
India” or with a view to making ^ang^ 
ments for his expulsion from India. Such 
detention need not necessarily be with a 
view to preventing him from carrying on 
any prejudicial activities, set out m sec- 
tion 3 (1) (a). Whether or not such a 
power of detention would violate Arti- 
cle 14 is a different question, bnt* nt| 
present I am concerned me 

construction of section 3 (1) (b). In my 
opinion section 3 (1) (a) and section 3( ) 
(b), must be read independenJy and 
krtion 3 (1) (b) held to 
detention of a foreigner with a view to 
regulating his contmued presence in 
India” unfettered by the li^tatiom set 
out in section 3 (1) (a). Section 3 W (a) 

SSlhanr™Sd%Va'’bc=n 

regulating the presence ol a i 
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In India. If detention under both S. 3(1) 
(a) and section 3 (1) (b) was authorise 
orJy for preventing a person from engag- 
ing in prejudicial activities expressed in 
section 3 (1) (a) then the objert of the 
legislature could have been achieved bj 
■section 3 (1) (a) alone. 

15. Having considered the above as- 
pects, I now proceed to deal with another 
objection by the learned counsel lor the 
petitioner. He contended that the grounds 
of detention were extremely vague and 
the petitioner had been denied his con- 
stitutional right of making a representa- 
tion to the Advisory Board. The learn- 
ed counsel for the petitioner mainly reli- 
ed on Rameshwar Lai v. State of Bihar. 
Criminal Appeal Ho. 183 of 1967, D/- 1-12- 
1967; (AIR 1968 SC 1303). In that case 
the petitioner had been detained under 
section 3 (1) (a) (iii) of the Preventive 
Detention Act The Second and third 
ground of detention In that case were— 

"(2) His trucks always take to wicked 
routes to Saithia (West Bengal) and be 
himself pilots them. 

(3) A businessman of Barahiya dis- 
closed that he (Rameshwar Lai Patwari) 
visited Barahaiya on several occasions 
and purchased gram, gramdal under vari- 
ous names and smuggled them to West 
Bengal.” 

15A. Their Lordships held grounds 
Hos. 2 and 3 to be vague. It is not dis- 
puted by the learned counsel for the 
respondents that If any of the grounds 
are vague then subject to the respon- 
dents’ claim of privilege under Article 
22(6) of the Constitution and .section 7(2) 
of the Act, the order of detention would 
be bad. Article 22 (5) requires . two 

things. 

(1) tumishing of the grounds; and 

(2) affording the detenu earliest oi>' 
porlunity of making representation, , 

ISB. It is now settled by the various 
decisions of the Supreme Court includ- 
ing Rameshwar Lai’s case, AIR 1968 SC 
1303 that if some of the grounds served 
on the detenu are vague and do not 
convey proper particulars to enable the 
detenu to make a representation, the 
detention would be illegal being violative 
of the constitutional right of maidng an 
effective representatioiL The learned 
counsel for the petitioner did not in 
view of the dedsiDn of their Lordships 
of the Supreme Court In State of 
Bombay v.Atma Ram. AIR 1951 SC 157, 
ask us to ignore the additional particulars 
supplied to the detenu. In Atma Ram’s 
case, AIR 1951 SC 157 Kania. C. J, deli- 
vering the majority judgment observed: 

"The argument that supplementary 
groxmds cannot be given after the grounds 
are first given to the detenti, similarly 
requires a closer examination. The adjec- 


tive 'supplementary' is capable of cover- 
ing cases of adding new grounds to the 
original grounds, as also giving particu- 
lars of the facts which are already men- 
tioned, or of giving facts in addition to 
the facts mentioned in the ground to 
lead to the conclusion of fact contained 
In the ground originally furnished. It is 
clear that if by 'supplementary grounds' 
is meant additional grounds, Le., conclu- 
sions of fact required to bring about the 
satisfaction of the Government, the fur- 
nishing of any such additional grounds at 
a later stage will amount to an infringe- 
ment of the first mentioned right in 
Article 22 (5) as the grounds for the 
order of detention must be before the 
Government before it is satisfied about 
the necessity for making the order and 
all such grounds have to be furnished as 
soon as mav be. The other aspects, viz., 
the second conununication (described 
as supplemental grounds) being only parti- 
culars of the facts mentioned or indicated 
In the ground firstly supplied, or being 
additional incidents which taken along 
with the facts mentioned or indicated in 
Ihe ground already conveyed lead to the 
same conclusion of the fact, (which is the 
ground furnished in the ^rst instance) 
stand on a different footing. These are 
not new grounds within the meaning of 
the first part of Article 22 (5), Thus, while 
the first mentioned type of 'additional' 
grounds cannot be given after the grounds 
are furnished in the first instance, the 
other types even if furnished after the 
grounds are furnished as soon as may be, 
but provided they are furnished so as not 
to come in confliiH with giving the earliest 
opportunity to the detained person to 
m^e a representation, will not be con- 
sidered an infringement of either of the 
rights mentioned in Article 22 (5) of 
the Constilutioa." 

16. I. therefore, proceed to consider 
the argument about the vagueness of the 
grounds in the light of the grounds as 
they originally existed and the further 
particulars supplied. 

17. A person detained without trial 
has very meagre safeguards and those 
safeguards have to be applied by Courts 
with scrupulous care and circumspec- 
tion. Violation thereof and particularly 
of the constitutional right to make a re- 
presentation must render the detention 
illegal. The cardinal precept upon which 
the constitutional safeguards ultimately 
rest is that the Government should be 
one of laws and not of men. The Courts 
have to be watchful against stealthy en- 
croachments on constitutional rights and 
administer the laws on the hypothesis 
that rights of persons flow not from the 
mercy of men but from the mandate of 
laws though made by men. Grounds 3 
and 4 even with the additional particu- 
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lars appear to me extremely va^ue I 
have already, set out the said_ two 
grounds as they would read after mcor- 
porating the additional facts. 

In ground No. 3, it is said ^at the 
detenu had been coming to India ^ 
regular intervals without valid pas^ort 
documents. Except that in the additior^ 
facts supplied it is stated that he star^ 
ed coming to ^dia "from the end of 
1963 onwards”. nothing is stated as to 
on what dates or when precisely 1^ 
came to India without vahd Passport 
^uments. If any dates were set out he 
may have been able to satisfy the Advi 
S Board that on those dates he was 
prSent In some other eoimW or at 
some other place. After all, it is to 
prSumed that the detaimng authority 
took note of those visits to India an^ 
then came to the conclusion that it w^ 
necessary to detain the petitioner. By the 
suSlI^ntary affidavit, the detaining 
authority has claimed a privilege under 
Article 22 (6) and it has been stated that 
ft iq aeaink public interest to disclose 
further facts. I will deal with the claim 
of privilege separately but it does a^ 
pear ^t the detaining authority were 
possessed of certain further facts which 
have been withheld. 

A pain it has not been stated in what 

Sf‘„SS MntS 'SsS'an .U 

fective representation. That 

be the reason why in his t 

Sound^^No 4^s absolutely wrong and 
linied. (sTThe'^Ietenl^as 

inot L a poSn hilini regard to the 
1 ? to make an effective representa- 
T^e^lid two grounds being vague 

|lege under Article 22 (6). 

18 The position with respect to t e 
privilege is that in the original counter- 

\dlege in the foUov^nng words. 

**TVinf dctDininfj sutfiority nos, wi 
refe«?ce to *e petitioner’s representa- 
vv netitioner further 

“rollds of detention are not vague hut 
are comprehensive and J.ntclbR‘bla Tlie 

detaining authority ^dose L? 

against pubUc interest to disclose any 


facts and particulars other than those 
which have been already furnished to 
the petitioner, as laid down in S. 7 (2), 
Preventive Detention Act." 

When I read words "particulars other 
than those which have been already fur- 
nished to the petitioner”, I understand 
them to mean that what is against public 
interest to disclose are facts beyond the 
facts or particulars supplied initially and 
the further particulars _ supplied to fte 
detenu and contained in Annexure 'hT. 
There is no statement in the further af- 
fidavit that the appropriate authority 
took any decision at the time of making 
the detention order or supplying the 
grounds to the detenu that disclosure of 
further particulars was against pubhc 
interest. The paragraph of the furthCT 
counter-affidavit suggests to me that the 
decision in this behalf was taken after 
supply of further particulars as contain- 
ed in Annexure ’M’ and that conclu- 
sion flows logically from the statenmnt 
that "the detaining authority' is satisfied 
that it is against public interest to dis- 
close any facts and particulars other than 
those which have been already furnished 
to the petitioner,” 

The learned counsel for the petitioner 
contended that the claim of PriyUege at 
that stage was violative of Article [o) 
of the Constitution. Having said that, 1 
am now in a position to decide as to what 
are the requirements of Article 22 (5), as 
1 have said earlier, are two — 

(i) the authority making the detention 
order shall, as soon as may be commi^- 
cate to such person the grounds on wmem 
the order has been made; and (ii) shau 
afford him the earliest opportumly oi 
making a representation against tne 
order. Implicit in the requirement to al- 
ford the earliest opportunity of ma^g 
a representation is the requirement to 
supply particulars and facts on 'whi<m 
the detention order has been bas^. rt 
in a case proper particulars are not lur- 
nished, the detaining authority may su^ 
dIv him further particulars and the 
requirements of Article 22 (5) would ^ 
mrt if the further particulars are 
plied within such as not to texe 

away the earliest opportunity of malai^ 
a representation. It follows 
supply of further facts is also the r^ 
Zirement of Art. 22(5). Under CL (6) 
of Article 22 the detaining authority 1ms 
beergSen a privilege to ^vithhold fa^ 
the disclosure of which would, m tlm 
pinion of such authority, be agamst 
public interest. 
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when supplemental particulars were 
given to the petitioner and not at the 
time of furnishing the grounds. He reli- 
ed in support of bis argument on I^awr- 
ence Joachim Joseph D’Souza v. State 
of Bombay, 1956 SCR 382 : (AIR 1956 SC 
531). In that case an argument was raised 
In tile High Court that the claim of non- 
disclosure made in the affidavit of the 
Under Secretary indicated a dedrion lor 
ncn-disclosure by the Under Secretary 
hims elf and that too at the time of filing 
the affidavit and consequently the claim 
of privilege was invalid. The High Court 
did not accept that contention as it fdt 
satisfied that what was stated in the 
affidavit related to the decision of the 
detaining authority itsell The learned 
Judges of the High Court observed— 

'There Is nothing in the affidavit of 
Mr. Bambawala to suggest that it is now 
that the detaining authority is claiming 
pri^ege or applying Its mind to toe 

question of privilege The meaiung 

& clear that at no time it was In xmbllc 
interest to disclose the details referred to 
in the particular paragraph of toe affi- 
davit and there is nothing to suggest that 
this question was not considered by toe 
delauting authority at the time when the 
grounds were furnished." 

While dealing with this finding of toe 
High Court their Lordships of the 
Supreme Court said— 

"No argument has been addressed to 
us how this conclusion is incorrect.” 

The question before the Bombay High 
Court was different. Moreover, before 
their Lordships of the Supreme Court no 
argument was addressed to challenge toe 
above-quoted conclusion of toe High 
Court 

19. As I have said earlier, one of toe 
obligations cast under clause (5) of Arti- 
cle 22 on the detaining authority is to 
afford the detenu the earliest opportu- 
nity of making a representation. It is 
under this head of the diverse mandates 
of clause (3) that toe particulars have to 
be supplied as in the absence thereof the 
detenu cannot make an effective repre- 
sentation. Supply of further particulars 
would also, therefore, be a requirement 
of clause (5) of Article 22 and consequ- 
ently by reason of toe overriding nature 
of Article 22 (6) the right to claim privi- 
lege will extend as much at the time of 
supplying further particulars as at the 
time of the initial stage. If in a case 
where proper particulars are not suppli- 
ed, the detaining authority can. subject 
to the requirement of "the earliest op- 
portunity of making a representation", 
supply further particulars without vio- 
Ifftipg clause (5) of Article 22 then I see 
no reason why toe detaining authori^ 
cannot at toe time of supplying further 
particulars say that having regard to the 


public interest "I can go thus far and no 
further". That would be so because by 
virtue of clause (6) of Article 22 
nothing in clause (5) sh^ require the au- 
thority making any such order as is 
referred to in that clause to disclose facts 
whi^ such authority considers to be 
against the public interest to disdose”. 
In toort the right of non-disdosure will 
overlie the mandates of Artide 22 (5) as 
to supply of the particiilars In the 
grounds of detention and at a subse- 
quent stage. 


20. The question then arises as to the 
point of time at which the detaining 
autoority must apply Its tnind about the 
privilege. If the authority is not giving 
proper particulars in the grounds suppli- 
ed to ^ the detenu It must tnaVi* up 
its mind at that time and record 
an order In that behalf. In case 
is not done then the autho- 
rity may soon thereafter dedde on 
to own to supply further facts and mav 
do so within proper time in which case 
no question of privilege will arise or the 
detenu may ask for further facts. In 
both toe cases the authority when sup- 
plying further facts may say "it Is not 
In toe public interest to supply facts 
beyond the further facts supplied" and 
the decision taken will still be within 
the protection of Article 22 (6). That 
will be so because supply of further 
facts will be curing the origin^ defect 
of toe grounds being vague and such sup- 
ply of further facts can stUl be confin- 
ed within the limits prescribed by Arti- 
de 22 (6). 


In such an event the claim for privi- 
lege will be about facts beyond the fur- 
ther facts disclosed to the detenu. What 
will happen if the original grounds are 
vague, no decision to daim privilege is 
taken and recorded, no further facts are 
supplied and say three weeks later the 
authority^ records an order that facts 
were omitted in grounds on account of 
public interest Then the claim of pri- 
rilege may be bad on the ground that 
toe authority did not direct its mind 
to the question of privilege when incor- 
porating fa^ in the grotmds and with- 
neJa such facts without proper applica- 
tion of mind with the result that earliest 
opportunity ofmaking representation was 
denied without the denning authority 
directing its attention for three weeks as 
w, whether any facts were to be with- 
held and if so which. 


On the other hand. If the authority 
applies its mind to all the facts, comes 
to the conclusion that an order of deten- 
tion should be passed, passes the order 
but communicates vague grounds, the au- 
thority can on the next day apply its mind 
to the facts and take a dedston that no 
further facts should be suppli^ as toe 


1969 Mohd. Iqbal v. Supdt., Central Jan (FB) CKapxir J.) 

same would not be in public interest or 
decide to supply some further :^ts. 

There may be nothing wrong in that. 

The heart of the problem always is; has 
an earliest opportunity of m^c^K 
sentation been given to the detenu after 
proper application of mind. 

20A. In this case the daitn of prm- 
lege is contained not only m the 
affidavit but also in the communication 
conveying further particulars. may 
point out that there is no . requir^ent 
that the decision regarding privilege 
must be communicated to the dete^ As 
to the meiits of the cl^ the C^irt 
no power to review the same as Co^ 
of appeal and substitute its views for 
those of the authority. There is 
to show that the cl^ was for 
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achievement of different ends though to 
be achieved by preventive detention. The 
purpose of the petitioner’s detention is 
for regulating the petitioner’s continu- 
ed presence in India. If clauses (a) and 
(b) of sub-section (1) of section 3 have_ to 
be read independently then the limita- 
tions expressed in clause (a) cannot be 
imported in clause (b) and in that situa- 
tion the argument of the learned coun- 
sel for the petitioner loses validity. As 
to the competence of the Parliament, to 
enact the said Act under Entries 9 and 
3 of Lists land III of the Seventh Sche- 
dule to the Constitution respectively, I 
am of the opinion that the law is within 
the competence of the Parliament. A law for 
preventive detention for the purpose of 
regulating the detenu’s continued pre- 


to show that the claim was for 'htenor ^ can be justified under 

reasons My conclusion, therefore, ^ tnai aforementioned entries as it would 

the claim ‘of privilege is yahd I may, ^g ^ jaw connected, in any case, 
however point out that withholc^g the „x — pntrv <1. 

facts on’ the grounds of 
a serious invasion on an 
liberty and must never be made m the 

absence of absolutely ^°the 

The Courts must also scrutinise tne 

claim of privilege vdth utoost 
so that no member of the nody politic is 
deprived of the right of representation 
without proper justification. 

21 As to the question raised in the 
coSen^n of the learned counsel for tlm 
netition^r that a person detamed for 
Stic offence caimot be subjected v^ y 


law connected, in any case, 
with "foreign affairs’’ under entry 9. 
A law for preventive detention con- 
nected with foreign affairs would be 
as much under the protection of 
clause (3) of Article 22 as such law 
dealing with matters covered under 
clause (a) of sub-section (1) of S. 3 of 
the said Act. 

23. That takes me to the last conten- 
tion of the learned counsel for the peti- 
tioner based on Article 14 of the Consti- 
tution. The argument was that section J 
(1) (b) of the said Act gives unl^ted 
cific offence cannuu uc — i-.-r powers to the Executive to pick aim 

to preventive detention, there is no for^ ^oose any foreigner for being _ subject- 
As^discussed earlier, a person ed to preventive detentiom This clause 

been ordered, to Released o^n bad or and. in my opi- 


may be^se^r^dug a short term sentence 
anZin such circumstances it is not pos- 
Sle to hold that a. person can never 


ed to preventive uetciitxwxi* 

applies to all foreigners and.^ in my _opi- 
nion, there are sufficient gunhng prmci- 
oles governing the exercise of power by 


Se^oTold^th^rr person can never Su^ a detention ^is autho- 

be preventively detained, the queffion ^ to reg^ating the 

of mala tides apart. No continued presence in India of a to^eig- 

qkown by the learned counsel icc m within the meamng of the For^- 

StiSner to be irreleyant or uon^-rag- ^^g^^ or with a yiew to mak- 

pnt and therefore, his argument in tin arrangement for the expulsion of such 

beLlf caS be accepted Similarly I from India. The detaining au- 

om Tint satisfied, in yiew of the materials thority has to apply his mind to the 
Vipfnrp us that the detaimng autluinty f^otg js required, as soon as may 

aSed mechanically on the advice of the f ^ ts^^ days from the 

Customs Authorities for ffie ^ date of detention, to commumcate to him 

extracting a confession to be used grounds on which an order has been 

co-accused. I see no reason to dis- ^ Provision is also made for the 


3 XAXCV* W** Vi 

i'i!''"ctotp''that the detaining authori^ 
Sas ISSflaa Vout iuattflcatiou ol the 
detention order. 

Ikf (h? S rre.l“Sh r. ‘.‘Vv 

tadeSStS ala are direeted to the 


made Jr'rovision 1:5 — 

earliest opportunity of uiatang » 
sentation against the order to tne 
Sopriate Government. In the face of 
these safeguards, I am unable to accept 

the argument that ^ a ^ t 

section (1) of section 3 of the Act is hit 

result, this petition fails 
and is dismissed. 

25 HARDAYAL HARDY, J: I agree. 
2 g’ T V. R. TATACHARI,J.:I ngree. 
GGM/D.Y.C. Petition dLsmissed. 
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1. D. DUA, C. J. & HARDAYAL 

HARDY. J. 

Delhi Administration, through Secre- 
tary. Transport, Delhi, Petitioner v. 
State of Haryana through Secy, to Govt, 
Transport Dept Chandigarh and others. 
Respondents. 

Supreme Court Appeal No. 11 of 196^ 
D/- 2-5-1968, for leave to appeal to 
Supreme Court against judgment and 
order of High Court. Delht in Civil Writ 
No. 1376 of 1967, D/- 20-10-1967. 

Constitution of India, Art. 133 (1) (c) 
—Certificate of fitness— Question of snf- 
ficient public or private importance — 
One vehicle operating on two permits for 
two routes — Routes passing through 
two different States — toue of through 
tickets to passengers travelling in the 
veliicle — Question whether ^ issue of 
through tickets can he prohibited under 
Motor Vehicles Act (1939) — Construc- 
tion of S. 48 (3) (xiv) of Motor Vehicles 
Act (1939) involved — Question is of suf- 
bcient private or public importance to 
justify certificate of fitness for appeal 
under Art. 133 (1) (e). 

(Para 6) 

D. D. Chawla, for Petitioner. M. C. 
Chagla with S. S. Chadha, for Respon- 
dents. 

ORDER. This is an application by the 
Delhi Administration purporting to be 
under Article 133 (1) (b) and (e) of the 
Constitution, but praying in the end that 
the case being of public importance, be 
certified to be a fit one for ap- 
peal to the Supreme Court under 
Article 133 (1) • (c). The judgment 

sought to be appealed from was delivered 
by a bench of this Court on 20-10-1907 
allowing C. W. 1376 of 1967 presented 
by the State of Haryana and quashing 
the order of the Inter-State transport 
Commission and of the Inter-State Trans- 
port Appellate TribxinaL 

2. The short quesUon raised in these 
proceedings, brcadly speaking, relates to 
the construction of section 48 (3) (xiv) 
of the Motor Vehicles Act and it arises 
In this way. Public service buses runn- 
ing from the Union Territory of Delhi 
to the Umon territory of Chandigarh 
have to pass through Kamal (in Har- 
yana). Through tickets are issued to the 
passengers travelling by such vehicles 
from Delhi right up to Chandigarh. The 
Inter-State Transport Commission gave 
its advice on 27-8-1966 under section 63-A 
(2) (b) of the Motor Vehicles Act in the 
following terms: 

''It would not be in order if one vehi- 
de operating on two permits for two 
routes were to book direct passengers 


travelling on both the routes on direct 
tickets for places on both the routes. 
Operations which would contravene this 
advice should be stopped and the ser- 
vices be so regulated to ensure that the 
provisions of the Motor Vehicles Act are 
not violated,” 


3. The Division Bench has in the 
orfer sought to be appealed from, held 
that issuing of through tickets cannot be 
prohibited under the Motor Vehicles Act. 


4. The Administration of Delhi has 
submitted through Shri D. D. Chawla that 
the^ impugned order materially affects 
their financial interest and since similar 
^putes are likely to arise between other 
Slates as well it is eminently a fit case 
for appeal to the Supreme Ckjurt 


M. C. Chagla, the learned 
counsel for the respondent has. in op- 
posing this petition, submitted that it 
had been conceded by the Delhi Admi- 
nistration before the Bench that there 
could be two permits In respect of the 
same bus one from Delhi to Kamal and 
the other from Kamal to Chandluarh and 
it is only a rational consequence flowing 
from this concession to hold that through 
ti^ets are permissible to be issued to 
toe passengers travelling by the said 
bus. Two independent routes can. accord- 
ing to the counsel, be thus linked up fos 
the purpose of issuing through tickets to 
toe passengers. 


6. We do not think it is for us to 
determine whether the impugned Bench 
decision of this Court is correct This 
would have to be determined by the 
Supreme Court on appeal. We are at this 
stage only concerned with the problem 
whether the question raised Is of suffl- 
aerit public or private importance so asi 
to justify a certificate of fitness for ap- 
peal to toe Supreme Court Keeping In 
view the conflicting and divergent ap- 
proaches of the neighbouring States and, 
toe Union territory, we consider that 
toe question raised is of sufficient public 
toportance requiring the Supreme Court 
to settle the legal principle applicable 
to the construction of the relevant pro- 
viaons of the Motor Vehicles Act We 
accordingly direct that the necessary 
certificate be issued. There will be nP 
order as to costs of these proceedings, 


BNP/D.V.C, Application allowed. 
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Am 1969 DELHI 59 (V 56 C 12) 

H. R KHANNA AND H. HARDY. JJ. 

^dustan Steel g'S! 

A^llant V. Smt Usha Ram Gupta. 

Plaintiff, Respondent 

First Appeal No. cia£ 

4-1967, from demee of Sub. J., -isi 

Delhi. D/- 25-2-1958. 

T. P. Act ( 1882 ), b. __ rjgjjant 

over by tenant the rent — • 

not liable to pay . ^mible 

liability of tenant IS that of 

— Tenant required to pay m 

fits — Damages to lan^ord to 

jnesne profits j Iggg pun Re 

and 1904 Pun Re 5 and 1898^^ 

Dteented from. 

Ih, tea»t 
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feSby iSmVthe pariod durios which 
the tenant holds over. 

OT ^l^a where in the 

for extentog ^t to ^e liability of a 
absence of a btatme cannot be 

’’"rtc^lSd that”” rtUaaaar. 
made to exceea u , provision 

In the absence of a statute^, ^ 

to the cotitra^. to o J pos- 

trespasser or a P ^ js for payment 
session of the property 

?r ThT^ers^totoy entitled to pos- 

The problem has, therefpre^^to he^ap^ 
proached from .the he, who is 

Ls to be seen has actur’ . 

in wrongful . ordinary dili- 

Snce'ha™ Slived theralrom. AIR 1930 

Scaelc,” « ia Pcmusaibla 
tindsr thG Act. 

In case to Ptoperty ^ct. 

bearing which the evioence^^ 

the landlord in question of 

would have made^ n relevant for 

mesne shov-dng what the tenant 

the purpose ot snm^n k have 

might, with reasonable ° jgag 

received. AIR1966SCi35 

i'°a«.,r,03r£.b'^” Rko nt_19;lPub 
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Re 5 and 1898 Pun Re 33 and AIR 191| 

Lah 72 and AIR 1924 Lah 643 and 
1928 Lah 554 and CivU Revn. Na 248 
of 1948 Dl- 3-9-1948 (Lah) ,& F. A 
No. 190 of 1944 DI- 8-9-1948 (L^). D^- 
sented from. (Para 20) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 735 {V 53) = 

(1966) 2 SCR 286, Bhagwati. Prasad 
V. Chandramaul 24 

(1949) AIR 1949 Nag 282 (V 36) = 

ILR (1948) Nag 922, Hasanali v. 

Dara Shah 23 

(1948) First Appeal No. 190 of 
1944, Dl- 8-9-1948 (Lah), Nabi 
Baksh Mahommed Hussain v. Ram 
Kanwar Das °> t" 

(1948) Civil Revn. No. 248 of 1948, 

Dl- 3-9-1948 (Lah) 8, 17 

(1933) AIR 1933 Lah 61 (V 20) -- 
ILR 14 Lah 137. Sunder Smgh 
V. Ram Saran Das 8, lo 

(1933) Am 1933 Lah 509 fV 20)- 
34 Pun LR 262. Ubedul Rahman 
V. Darbari Lai 

(1932) Am 1932 Lah 275 (V 19)- 
ILR 13 Lah 216, Narain Das v. 

Dharam Das ^ 

(1930) AIR 1930 PC 82 (V 17)- 
57 Ind App 105. Harry Kempson 
Gray v. Bhagu Mian 
(1929) AIR 1929 Lah 547 gT 16)- 
30 Pun LR 228, Kirpa Ram Bnj 
Lai V. Municipal Committee, 

Amritsar ,, , , rcr ir;\ = 

(1928) AIR 1928 L^ 554 (V 1?) = 

' ILR 9 Lah 576, Mul Ra] v. 

Indar Singh rcr mi - 

(1927) AIR 1927 Lah 1 (V 14) - 
ILR 7 Lah 423. Obedur Rahman 
V Darbari Lai 

(19k) AIR 1924 Lah 643 (J. 1U = 

75 Ind Cas 1034. Rure Khan v. 
Ghulam Muhammad \ 43. id 

(1921) 37 TLR k4, Northcott v. 

(l^igj'^AIR 1919 Lah 72 (V 6) = 

^1918 Pun Re 7 °. ^adan Mohan 

Lai V. B. Barooah ^ Co. 6 12 15. 1 /. 
^ 1004 ^ 1904 Pun Re 5 — 42 Run 
LR 1904, Pirbhu Dial w 13 

(189^) 1898 Pun R? .o 13 

Singh V. MsL Shib Devi U. 12. ^ 

K K. Raizada for Petitioner; Avadh 

Bihari, for Respondent. 

arrears ot rent 23 ^™on account 

to 19-3-1957 and Rs. 230U/ on < 
of damages for the penod 20-J^1957 
19-4-1957 was decreed vnth costs. 




2. The plaintiff is the p^ihi. 

building in Sunder ^agar jeted 

the construcUon of v.hicn wcu. 
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in or about March 1954. The defendant, 
Hindustan Steel (Private Limited), took 
up the said building on 20-3-1954 on a 
monthly rent of Rs. 1150/- exclusive of 
water and electric charges, on a fixed 
term lease for 3 years expiring on 19-3- 
1957. It appears that the lease was in the 
name of the defendant but the actual 
occupation of the first floor was from 
10th September 1955 with the Ministry 
of Iron and Steel, Government of India. 
New Delhi, while the ground floor was 
occupied by Messrs. Krapp Demag Indi- 
engemeinchaft, On 19th March 1957, the 
defendant with a view to absolve itself 
of its responsibility for payment of rent, 
and also because of the lease having come 
to an end by efflux of time, gave a 
notice to the plaintiff rignifying .its inten- 
tion to quit the property. 

The actual possesdon of the property 
was, however, not surrendered to the 
plaintiff till 21st August 1957. MeanwhUe, 
on 24th April 1957, the plaintiff filed a 
suit against the defendant for recovery of 
arrears of rent at the rate of Hs. 1150/- 
per mensem fortheperiod lstMarchl951 
to 19th March 1957 and for damages at the 
rate of Rs. 2300/- per mensem from 20th 
March 1957 to 19th April 1957. The claim 
for damage was made on the allegation 
that the defendant was wilfully and con- 
tumaciously holding over for &e aforesaid 
period although the lease had come to an 
end by efflux of time and the defendant 
Itself had served a notice on the plain- 
tiff signifying its intention to quit on 
I9th March 1957. 

3. The defendant redsted the plain- 
tiffs claim and pleaded Inter alU that the 
actual occupation of the first floor of 
the premises was to the knowledge of 
the plaintiff, with the Union of India 
through the Ministry of Iron and Steel 
while the grotmd floor was in the occu- 
pation of Messrs Krupp Demag Indien- 
gemeinchaft since 10th September, 1955; 
the defendant was therefore not liable 
for payment of any rent or damages. The 
plaintiffs right to claim damages at the 
rate of Rs. 2300/-' per mensem was bIot 
denied. 

4. On the pleadings of the parties, 
the trial Court framed the following 
issues: 

1. Is the defendant liable for the suit 
costs? 

2. Is the defendant liable to pay rent 
at double the rate for the period from 
20-3-57 to 19-4-57. 

3. Reliet 

5. The trial Court held that the de- 
faadant had contumaciously held over 
the property in suit despite the fact t^t 
It had been notified by the pl^tiff’that 
in case of its failure to deliver possession 
on the determination of the lease the plahi- 
tiff would claim damages at double the 
agreed rate of rent. 


6. In support of its decision the trial 
Court relied upon two decisions of the 
Punjab Chief Court in Pirbhu Dial v. 
Ram Chand, 5 Pun Re 1904 and Madan 
Mohan Lai v. B. Barooah and Co. 70 
Pim Re 1918: AIR 1919 Lah 72 and two 
judgments of the Lahore High Court in 
Rure Khan v, Ghulam Muhammad, AIR 
1924 Lah 643 and Mul Raj v. Indar 
Smgh, AIR 1928 Lah 554 and held that 
the penalty of double rent could be 
taken as a fit standard for awarding 
reasoz^ble damages in case of holding 
over by a lessee. As regards costs, the 
trial Court found that although the de- 
fendant had delivered possession of the 
property to the plaintiff during the pen- 
dency of the suit, the plaintiff had not 
only succeeded in her suit with regard 
to her claim for recovery of rent and 
damages but had by implication also 
succeeded in regard to the relief of pos- 
session. She was, therefore, awarded full 
costs of the suit. 


,, appeal, the learned counsel for 

the appellant has assafled the correct- 
of the trial Court’s decision on both 
the issues and has urged that its find- 
ing about the appellant having wilfully 
and contumaciously held over Is not 
supported by satisfactory evidence. His 
main attack, however, is against the 
award of damages at double the rate of 
r^t. He contends that the rule of 
damages at double the rate of rent was 
a part of the statutory law of England 
which could not be adopted as a guide 
by courts in this country. In any case, 
tWs principle of English law could not 
be applied after the coining into force 
M the Constitution of India and the 
existence of rent control legislation in 
Dflhi. The correctness of the Punjab 
Judgments relied upon by the trial Court 
has also been chall e nged by the learned 
counsel, 

8. Learned counsel for the respon- 
dent has on the other hand urged that 
apart from the judgments relied upon 
^ Uie trial Court there are several other 
decisions of Lahore High Court where 
the rule of double rent has been follow- 
M. Our attention has been particularly 
drawn to three Bench decisions of the 
Lahore ffigh Court In Kirpa Ram Brij 
L^v, Muiudpal Committee, Amritsar, 
^R 1929 Lah 547, Sunder Singh v. Ram 
Samn Das, AIR 1933 Lah 61 and Ubedul 
V. Darbari Lai, AIR 1933 Lah 
509. He has also cited a single 
Ben A judgment of A. N. Bhandari J. 
^ he then was) of the Punjab High 
Cojirt at Simla in Civil Revn. No. 248 of 
3-9-1948 and a Division Bench 
^cision of the same High Court (Mehar 
^and Mahajan andTeja Singh JJ.) in 
^ANa 190 of 1944, Nabi Baluh Mah^- 
med Hussain v. Ram Kanwar Das, decid- 
ed on 8-9-1948. 
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9. There is no doubt that the defen- 
dant’s lease being for a fixed term and 
the property being exempt from tM 
operation of the Delhi Rent Control Act, 
1952 the defendant had no right to remam 
in possession of the demised prenuses 
after 19-3-1957, more so when the plain- 
tiff had served it with a notice dated 15- 
2-57 (copy Exhibit P-9) calling upon it 
to vacate the premises and on its fauure 
to quit to pay double the amount of 
monthly rent payable under the lease 
The trial Court was therefore right m 
holding that the defendant was holdmg 
over. But having regard to the fact that 
since September 1955 the a^ 
tion of the property was to the knowled e 
of the plaintiff not with the defend^t and 
the defendant itself was aimous to sime^ 
der possession and did m fact m^e sve^ 
effort and eventuaUy succeeded m per- 
suading the actual occupants to dehver 
nossesdon on 21-8-1957, the fmdmg of 
the trial Court about the holdmg over 
SL 20-3-1957 to 21-4-1957 bemg wil- 
ful and contumacious may not 
be quite correct. But smce no serious 
attempt was made by the learn^ 
sel for the appellant to attack the tod- 
ing we do not feel inclined to d^« 
from the conclusion reached by the trial 
Court in this behali 

10 As regards the quantum of dama- 
ges * it is conceded by the learned cotmsd 
for the respondent that she had not led 
any evidence to prove s'^sl ^smages 
for the period during winch the def en- 
riant held over the demised property 
His contention however, is that it ^ no 
Pessary to prove actual damages for 
the Sriod dming which tl^ defendant 
held over the demised property. His con- 
SoT^ that it is not necessary to ^ove 
actual damages because ihe penalty of 
double rent has aU along been regar^d 
£ a lit standard for av.^ reasoua- 
Me damages in case of holding over oy 
a le'^see The question for decision m tins 
InS therefore is whether in a case 
u^re the tenant fails to deliver up pos- 
Sn of the pre^es to fte landlord 
on the expiry of Ms lease ^ 
to pay damages at the rate of double the 
rent although the plaintiff-lanfflord may 
have led no evidence to prove -^e actud 
Offered by him for the period 
tS wwi to itont held over the 
demised property. 

n The earliest case to which our 
attentio? has been invited by the learn- 
ed counsel for the respondent is 
rjanga Sin^h V. Mst. Shib Devi. >>0 
Pnn^ Re 1898 which ' v/as followed 
Fn 5 PiL Re 1904. The latter is 
a Bench decision of the Punjab Chief 
Court (Sir William Clark, Chief Judge 
Sd HobS-tson J.). ^ Robertson J. who 
spoke for the court observed: 


"If, however, it be found that a tenant 
has held over wUfully and contumacious- 
ly, the Courts in this country would pro- 
perly award reasonable damages, and the 
penalty laid down in England by Sta- 
tute 4, George II Chapter 28, section 1, 
of double the rent, may sometimes be 
taken as a fitting rtandard.” 

It is apparent from the above dted pas- 
sage that the rule regarding penalty of 
double rent is based on the statutory pro- 
vision contained in section 1, Chapter 28, 
of Statute 4, George H in England. 

12. The next case, 70 Pun Re 1918: 
AIR 1919 Lah 72 is also a judgment of 
the Division Bench of the same Court 
(Scott-Smith and Shadi Lai JJ.) and 
merely followed the earlier decisions of 
the Court in 33 Pun Re 1898 and 5 Pun 
Re 1904. 

13. Pirbhu Dial’s case, 1904 Pun Re 5 
was followed by a single Judge of the 
Lahore High Court (Campbell J.)in AIR 
1924 Lah 643. Dealing with the question 
of damages on the basis of double the 
amount of rent, the learned Judge ob- 
served: 

"It was ruled, however, in Pirbhu Dial 
V. Ram Chand that, when a tenant has 
held over wilfully and contumaciously 
the Courts in India would properly 
award reasonable damages and the penal- 
ty laid down in England by Statute, of 
double the rent, may sometimes be taken 
as a fit^g standard.’’ 

The question again came up before the 
Lahore High Court in AIR 1928 Lah 554. 
Referring to the cases reported at 33 
Pun Re 1998 and 5 Pun Re 1904, the 
Bench consisting of Tek Chand and 
Bhide JJ. observed: 

"But these authorities do not lay down 
any such hard and fast rule. It was re- 
marked in the latter _ ruling that double 
the rent may sometimes be taken as a 
fitting standard rent, but that, in con- 
sidering what sum should be allowed for 
use and occupation, or for damages for 
contumacious holding over, the whme 
circumstances of the tenancy and me 
sufficiency in point of time of the notico 
may properly be taken into considera- 
tion.” . , , 

14. The question again came up before 
the same court in Narain Das v. Dharam 
Das, AIR 1932 Lah 275 when the 
argument based on the rule of double 
rent was pressed in second Appeal 
before a Bench consisting of Broadway 
and Johnstone JJ. The learned Judges 
observ'cd: , 

"It is a matter of discretion resUng 
with the Court to decide whether a ten- 

be’' SSd'^'t^^e 

SSuSt!^ to "tiie pr^t cLe the Icam- 
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ed Additional District Judge has come 
to the conclusion that the circumstances 
are such that the situation would be met 
by an enhancement of PkS. 20/- p.m. I 
am not prepared to say that this view 
is wrong and I cannot regard it as against 
law.” 

It may be mentioned here that dama- 
ges awarded in this case were at the 
rate of Rs. 150/- per mensem against the 
agreed rent of Rs. 130/- per mensem. 

15. AIR 1933 Lah 61 is yet another 
case from the same Court where a Bench 
consisting of Broadway and Bhide JJ. 
after referring to the cases of 1918 Pun 
Re 70= (AIR 1919 Lah 72); AIR 1924 Lah 
643 and AIR 1928 Lah 554, observed as 
under: 

"The rule according to which double 
the normal rent is taken as a suitable 
measure of damages in such cases li 
taken from Lnglish Liaw. The matter is, 
no doubt, regulated by Statute In En- 
gland (see 4 Geo II Ch. 28) but the 
rule has been held to be taken to be 
ordinarily a suitable guide in such cases 
In this Province. The rule Is. of cour^ 

1 not inflexible and less or more may be 
awarded by wav of damages according 
to circumstances: of AIR 1928 Lah 554 
also AIR 1932 Lah 275 if there Is evi- 
dence to Justify such a course.” 

16. The next case is AIR 1933 Lah 
509 where Bhide J. sitting with Addi- 
slon j. after referring to the earlier deci- 
sions of the Court in AIR 1933 Lah 61 
and Obedur Rahman v. Darbari Lai, AIR 
1927 Lah 1 observed; 

"It is unnecessary to discuss for the 
purpose of this appeal cases in which 
double the normal rent has been allow- 
ed when the tenant was found to have 
held over wilfully and contumaciously. 
For. In the present Instance the plain- 
tiffs have been given decrees only for 
the amounts actually realised by them 
from the sub-tenants. They have thus not 
been really penalised in any way. In the 
circumstances I see no ground to inter- 
fere.” 

17. In Ci\’U Revn. No. 248 of 1948 
(Lah) decided by A. N. Bhandari J. the 
learned Judge merely relied upon the 
case of AIR 1919 Lah 72. The case of 
First Appeal No. 190 of 1944 D/- 8-9- 
1948 (Lah) decided by Mehar Chand 
Mahajan and Teja Singh JJ. is a case in 
which the argument based on the provi- 
sions of the Rent Control Order 1944 was 
advanced by the learned counsel for the 
appellant in support of his contention 
that the trial Judge had wrongly reli- 
ed upon the Punjab cases in holding 
that for wrongful and contumacious hold- 
ing over the usual measure of damages 
was double the amount of rent. It was 
urged that the rule could not be appU- 
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ed to that case because if the premises 
were vacated by the defendant and the 
plaintiffs had to lease them to another 
tenant they could not have realised more 
rent than what was provided by the 
Control Order in force in Delhi. In such 
circumstances it was argued that It 
could net be said that the plaintiffs had 
suffered a loss for larger amount than the 
increased rent they could possibly get 
under the Control Order. The argument 
was repelled by Mahajan J. (as he then 
was) who upheld the rule of double rent 
applied by the trial Judge. 

18. Close examination of the above 
authorities shows that there are two dis- 
tinct lines of reasoning which have 
weighed with the learned Judges In 
awarding enhanced rate of rent to a land- 
lord against a tenant contumaciously 
holding over after notice of ejectment. 
The one line of reasoning is that the rule 
of awarding double rent is not inflexible 
and the Court in awarding the rent at 
eiihanced rate has to take into considera- 
tion the circumstances of the case and 
th*- damage suffered by the landlord on 
account of refusal of the tenant to vacate 
the premises despite notice. An illustra- 
tion of that is the case where the tenant 
was realising rent at an enhanced rate 
from his sub-tenant and the Court took 
It that the landlord was deprived of the 
benefit of the rent at that rate because 
of the contumacious refusal of the ten- 
ant to vacate the premises. The Court, 
accordingly, awarded damages at the 
enhanced rate at which the tenant was 
realising the rent from his sub-tenant 
No exception can be taken, in our' opi- 
nion. to this line of reasoning and ap- 
proach. The other line of reasoning in 
a few of the cases Is that a penalty has 
to be imposed upon the tenant for his 
contumacy in continuing In possession of 
thb premises despite notice of- ejectment 
and the measure of this penalty has to 
be double the rate of rent irrespective 
of any damage suffered by the landlord. 
We find ourselves wholly unable to sub- 
scribe to this line of reasoning. 

19. It is well settled that in the ab- 
sence of a statutory provision to the con- 
trary, the only liability of a trespasser 
or a person In wrongful possession of the 
property is for payment of mesne pro- 
fits to the lawful owner or the person 
lawfully entitled to possession. Mesne 
profits" are defined in section 2(12), Civil 
Procedure Code 1908 as . . .those pro- 
fits which the person in wrongful pos- 
session of such property actually receiv- 
ed or might with ordinary diligence 
have received therefrom, together with 
Interest on such profits, but shall not in- 
riude profits due to improvements made 
by the person in wrongful possession.” 
As held by the Privy Council In Harry 
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Kempson Gray v. Bhagu Mian, AIR 1930 
PC 82, 

"The test set by the statutory defini- 
tion of mesne profits is clearly not what 
the plaintiff has lost by his exclusion, 
but what the defendant has or might 
reasonably have made by his wrongful 
possession. What the plaintiff in such a 
case might or would have made can only 
be relevant as evidence of what the de- 
fendant might with reasonable diligence 
have received.” 

20. The problem has therefore to be 
approached fi-om the defendant’s end. 
What has to be seen is what profits, if 
any, the defendant who is in wrongful 
possession of the property has actually 
received or might with ordinary dili- 
gence have received therefrom. There 
can be no doubt that in the case of pro- 
perty of which rent is controlled by 
Rent Control Act the plaintiff cannot 
complain of having suffered any loss by 
his exclusion, beyond the rent for which 
the property is let out by him to the 
tenant holding over, except to the extent 
of any permissible increase of rent under 
the Rent Control Act itself, but the only 
bearing which the evidence as to what 
the plaintiff in such a case might or 
would have made, on the question of 
mesne profits, is that it is relevant for 
the purpose of showing what the defen- 
dant might with reasonable diligence 
have received. How and in what way 
can any element of penalty on account 
of the conduct of the defendant who is 
found to have been contumaciously hold- 
ing over enter into calculation of mesne 
profits, we are wholly unable to see. 

21. As already stated, in England the 
principle of double rent is based on a 
statute. There the matter is governed by 
two statutes viz. the Landlord and Ten- 
ant Act, 1730. Section 1, and Distress for 
Rent Art, 1737, section 18. The latter Act 
oniy applies where the tenant has given 
a notice binding upon him to quit at the 
expiration of the term specified in the 
notice and upon which the landlord 
might at that time act and bring eject- 
ment. In such a case the relationship of 
landlord and tenant still continues and 
the action is not in the nature of an 
action for penalty see Northcott v. Roche, 
(1921) 37 TLR 364. On the other hand, 
under section 1 of the Landlord and Ten- 
ant Act, 1730, if a tenant for any term 
for a life or years, or any person who 
gets possession of the premises under or 
by collusion ^vith such tenant wilfully 
holds over the premises after the deter- 
mination of the term, and after demand 
made and notice in writing given for 
delivery of possession by the reversioner 
or his lawfully authorised agent, the per- 
son so holding over is liable to pay to 
the reversioner at the rate of double the 
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i^arly value of the premises and against 
tos penalty there is no relief in equity 
(see Hill and Redman’s Law of Lan^ord 
and Tenant fourteenth Ed. P. 616 and 
cases cited in foot note under para 486) 

Whether the payment is treated as 
rent or as penalty in either case the 
liability is founded on statute in En- 
gland. Even if it is held that on account 
of its antiquity the statutory rule has 
become a part of the common law 
of England, there is no warrant for 
extending it to this country where 
in the absence of a statute the liabi- 
lity of a person wilfully holding over 
cannot reasonably be made to ex- 
ceed that of a trespasser. Having regard 
to the definition of "mesne profits” in 
section 2 (12) Civil Procedure Code, we 
also find no escape from the conclusion 
that there is no other way in which 
"mesne profits” can be determined by the 
Court than by evidence being led before 
it about what the defendant has or might 
reasonably have made by his wrongful 
possession. 

22. ’That learned Judges in some ol 
the Punjab cases were not altogether 
oblivious of this, is apparent from the 
judgment in AIR 1933 Lah 509 where 
Addison • and Bhide JJ. upheld the ded- 
sicn of the trial Court in awarding a 
decree for a larger amount than what 
would have been permissible under the 
rule of double rent, for the reason that 
the tenants had actually realised that 
amount from their sub-tenants while the 
bench consisting of Broadway and John- 
stone JJ. was quite satisfied with the 
trial Court’s dedsion in AIR 1932 Lah 
275 in decreeing damages at the rate 
of Rs. 150/- p.m. only against the agreed 
rent of Rs. 130/- p.m. 

23. In Hasanali v. Dara Shah, AIR 
1949 Nag 282 a Division Bench of Nag- 
pur High Court consisting of Vivian Bose 
and Mudholkar JJ. held that where a 
tenant continues in possession after the 
determination of the tenancy, without 
the consent of the landlord, he is a ten- 
ant at sufferance and not one at will and 
that he is no better than a trespasser. 
In such a case, all that the landlord can 
get is compensation for use and occupa- 
tion and that the rent is a fair measure 
of compensation. It is pertinent to re- 
mark that the learned Judges also 
observed in that case that no question 
of notice could arise in such a case. The 
question whether the service of notice 
calling upon the defendant to pay dou- 
ble the rent, would make any difference 
to the situation, was neither raised nor 
dealt with by their Lordships. 

24. Mr. K. K. Raizada, learned coim- 
sel for the appellants, has also brought 
to our notice a decision of tlie Supreme 
Court in Bhagwati Prasad v, Chandra- 
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maul, AIR 1966 SC 735. The precise point 
which arises in the case before us, was 
of course neither debated nor decided in 
that case although the actual decision maiy 
be of some help in deciding the case in 
hand. The particular passage in their 
Lordships’ judgment on which Mr. Rai- 
zada relies is: 

‘In regard to the plaintiffs claim for 
past rent we see no reason to 
interfere with the decree passed by 
the High Court. But we do not see how 
the High Court’s decree in relation to 
future mesne profits can be sustained. 
Once it is held that the plaintiff 
is entitled to eject the defendant, 
it follows that from the date of the 
decree granting the relief of ejectment 
to the plaintiff, the defend^! who 
remains hi possession of the properfer 
despite the decree, must pay mesne pm* 
fits or damage for use and occupa- 
tion of the said property until It is deli- 
vered to the plaintiff, A decree for eject- 
ment in such a case must be accompani- 
ed by a direction for payment of the 
future mesne profits or damages. Then 
as to the rate at which future mesne 
profits can be awarded to the plaintiff, 
we see no reason to differ from the 
view taken by the trial Court that the 
reasonable amount in the present case 
would be Rs. 300/- per month.” 

25. It niay be mentioned that Rupees 
SOO/- p.m. represented agreed rent of 
the premises and no evidence had been 
led by the plaintiff about the damages 
actu^y suffered by him in that case, 

28. We have already pointed out that 
the plaintiff in the instant case took 
her stand on the rule that she was en- 
titled to plaim damages at the rate of 
double the amount of agreed rent and 
that it was not necessary for her to lead 
any evidence about the damages actual- 
ly suffered by her. It is also true that the 
construction of the premises having be^ 
completed in March 1934 the pr^nises, 
under section 39 of the Dellu and Ajmer 
Rent Control Act 1952, were exempt 
from the operation of all the provisions 
of the said Act for a period of seven 
years from the date of such completion 
and thus there was no restriction on her 
right to charge any rent during the rele- 
vant period. This in our view, rendered 
it all the more necessary that there 
should have been some evidence which 
the Court could accept in regard to what 
the defendant had artually receiv^ from 
the under-lessees viz. the itinistry of 
Iron and Steel and the Krupps or might 
with reasonable diligence have received 
frcm them. In the absence of such evi- 
dence, it Is impossible to hold that tte 
rent at which the premises had been let 
by the plaintiff-respondent to the ap- 

e sllant did not represent fair compensa- 
on for use and occupation of the same 
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for the period during which they were 
held over by the appellant. 

27, For the foregoing reasons, the ap- 
^al IS accepted and the decree of the 
Court below is modified to the extent 
of the amount allowed by It at a rate 
than the agreed rate of rent Le./ 
by Rs. 1150/- pan. with proportionate 
costs throughout. 

BDB/D.V.C, Appeal allowed. 
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Shiv Kumar Sharma, Petitioner v. 
Umon of India and others. Respondents. 

Nos. 294, 330 and 343 
of 1968. D/- 14-5-1968, 

(A) Constitution of India, Art. 226 — 
Wnt jurisdiction — Scope of — Investi- 
gation of question of fact — Kutch award 
given by ^bimal appointed by India and 
Pakistan to decide boundaries — Court 
wnnot consider whether territory award- 
ed to Pakistan was part of Indian ferri- 

S’ ■>'- 

Writ ji^diction cannot be invoked to 
deade whether certain territories handed 
ever to P^tan by India were part of 
ind^n territory, when such transfer is 
madeln pursuance of the award given by 
me Tribunal appointed by both the coun- 
tries to decide a bona fide dispute as to 
^ j X ^ boundary between India 
and Pakis^ hes. It is an imposible task 
to be undertaken by the High Court 
In the exercise of writ jurisdiction to go 
into the m^ of evidence placed by both 
the countries before the Tribunal, as to 
what areas belonged to India or Pakistan 
because th^e dispute Is with a foreign 
TOumry which cannot be before the High 
Once it is held that there was a 
bona fide dispute between the two Gov- 
emmmts as to where in fact the boun- 
-lay wnt jurisdiction cannot be in- 
voked for a decision on confUctory evi- 
den« that, as a matter of fact certain 
terntories awarded to Pakistan were part 
^ “ore so. when 
the High Court is satisfied on perusal of 
the award of the tribunal that there was 
^dMce in support of the claims of both 
the Governments, which evidence was 
considered by the Tribunal. fPara 14) 

(B) Constitution of India, Arts. 368 and 
f — Dispute regarding boundaries be- 
tween India and Pakistan — Reference 
fo Tnbimal by_ both countries — - Transfer 
of certain territory to Pakistan In pursn- 
MC_e of award — It is not cession of 
Inman territory — - No alteration in Art. 
1 involved — Constitutional amendment 
PPder Art. 368 not necessa ry. 

GL/IL^201/68 ' 
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(D) Ck)nslitution of India, i^cle 226 •— 
Questions meant to be decided by Tnbu^ 

ffigh Court would not, m P^btion imder 

Art. 226 use its jurisdiction ■— Queshons of 
fact and muted questons o^w 
viU not be entertamed m 
Industrial Disputes Act (1947), o. iU. 

The tribunals must be allowed to decide 
question which the Le^lature inten^ IMt 
SW should decide. tW sboiM be m 
usiipation of their )unsdicW Tlie Coi^ 
would interfere when the tribunals do not 
act^lhin the ambit of the powers confemed 
Southern by the statutes ^ 
owe their existence or when they tra^gr^s 
*6 limits placed on those by 

Legislature or whm 4ey ° c 

forhdty with the fun^men^ foO and 

judicial procedme. AIR 1947 PC 2OT ^ 
AIR 1940 PC 105 and AIR 1964 

Where the question involv^ before tribi^ 
to l.e .atare ot «>•» wk 

Sclsion ot^^tho mesBoa toTO'''“ 

of facts and inixed Vended in 

fact, the SC 78L S on. 

■VTTit proceeding. AIR 198o bL. t. 24 ^ 

5,3S“ ato? (Lrcovcmo.) i? .^en B 

*^'to* Stalc^'or'^COTtoal Goveroment 

WPtopnato GovOTmco^ 

Ports Act (1908), S. 3 to) /,qpo^ ^Qs. 3 (i), 
^(iP'c (iwbi — Industrial Disputes (Ccn- 

y Vu4\SH »: ? ,®poi-s“4oT“(3 

id S li i (W i). 

® ul'r'seetiou 2 “Isfnt 

rlLnVtSflnS Poffi 'lU 

”1 'vas erientotl J 

S’srrf “tcMfe 

KaJ^ .Tvif (Lag g'gf U.S 

Ttirt npneral Clauses Act loy/ was suuuaw/ 

mcnt as a pi (r) of Sec. 3 

Kc Ind^rpite Act on .^1; December 
1963 Thoimh the Union Temloncs arc 
StJy atfminktertd they do not ^ 
irifliuidual constitutional entity, iney me 
S“etged with tho Cental G»»n"L, 

19G9 Goa. Daman & Diu/2 11 G ^23 
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The Industrial Disputes Act was extmd- 
ed and brought into force in this territory 
without any modification. The Industrial 
Disputes (Central) Rules, 1957 extentog to 
Union Territories in relation to all industrial 
disputes came into force in this territoty on 
the same day the Act was brought into force, 
that is, 19th December, 1962. This was in 


terms of Clause (5) (Dof the 1962 Regula- 
tion. Under Rule 2 (f), unless there is any- 
thing repugnant in the subject^ or context, 
in relation to an industrial dispute in a 
Union Territory, for which the appropriate 
Government is the Central Government, re- 
ference to the Central Government of the 
Government of India shall be consbued as 
a reference to the Administrator of the terri- 
tory. 

Where the industrial dispute relates to &e 
port of Mormugoa, a major port, assuming 
that the appropriate Government to make 
a reference is fie Central Government, then 
by virtue of the said rule, the order of re- 
ference made by the Administrator appomt- 
ed by the President, is legal 

(Para 11) 

Central Government, as defined in Se^ 
tion 3 (8) (b) (iii) General Clauses Act, shall 
include, in relation to the administratitm of 
a Union Territory, the administrator there- 
of acting within the scope of the authority 
Given to him under Article 239 of the Con- 
^tudon. Under Section 3 (60) (c) of Aat 
Act, State Government as respects anythmg 
done or to be done after the commence- 
ment of tho Constitution (Seventh Amend- 
ment) Act, 1956, shall mean in a U^n 
Territory, the Central Goyemment. The 
Constitution (Seventh Amendment) Act 19oB 
came into force on 1st of November 19 d 8. 
Clause 6 (1) (b) of the 1962 Regulation pro- 
vhles that in any Act or in any of the rules, 
notifications, orders, regulafa’ons and bye- 
laws made or issued thereunder and extend- 
ed to this territory by the said Regulafaon, 
any reference to the State Govemme^ shall 
bo construed as a reference to the Centra) 
Government and also as including a re- 
ference to the Central Government and aJso 
as including a reference to tho Lt. Governor. 
This provision closely follows the language 
of Sec. 3 (60) (c) of the General Clauses 
Act Thus the reference is vahd even on 
tho "assumption that the appropriate Govern- 
ment is tho Central Government. It is also 
vahd if tlie appropriate Government is Uie 
State Government assuming tlie industnm 
dispute referred does not concern the port 
of Mormugao. In other ^yoI^, on a^o^t 
of the operation of the Rule 2 (f) of ^>e In- 
dustrial Dispute (^nfral Itulcs) (195p. 
read with Sec. 3 (8) (b) (lu) and S. 3 (60) (c) 
of the General Clauses Act, tho Adrnmis^- 
tor is the appropriate Government in raa- 
aon to induibiar disputes the 

port of Mormugao. Adm.mstalor al o 
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from the operation of Clause 6 (11 (b) of 
the 1962 Regulation. (Paras 12. 131 

The Administrator Is the appropriate Gov- 
ernment for the purposes of reference of in* 
dustrial disputes in this territory, whether 
they fall within the Central or State sphere. 
The President acts through the Administra- 
tor in the administration of this territory and 
the State Government, In its turn, acts 
through the Administration. AIR 19OT Goa 
169. ReL on. Case law Ref. (Para 13) 
Coses Referred: Chronolo^cal Paras 

{1968} AIR 1968 SC 784 (V 55) = 

CiNm Appeal No. 2176 of 1988, 

D/ -28-1 1*67, Sri Tirumala Venka- 
teswara Timber and Bamboo Firm 
V. Commercial Tax Officer, Rajah* 
mundry 13 

(1967) AIR 1967 SC 1 (V 54)= 

(1966) 3 SCR 744, Naresh V. 

State of Maharashtra fi 

(1967) AIR 1967 SC 469 (V 54)= 

(1967) 1 SCR 882. Delhi Cloth 
and General Mills V- Its Workmen 6, 7 
(1967) AIR 1967 Goa 169 ^ 54) = 

|. S. Rodrigues v. union of ^ 

, (1966) *AIR 1986 SC 921 (V 53) = 

! 1962 Supp (3) SCR 934, Serajud* 

din & Co. V. Workmen 13 

(1068) AIR 1966 SC 1089 (V 53)= 

(1966) 2 SCR 229, K. S. Venkata- 
raman v. State of Madras S 

(1966) 60 ITR 260=(1966) 17 STC 
503 (SC). Beharilal Shyam Sun- 
dar V. Sales Tax Officer 7 

(1964) AIR 1964 SC 436 (V 511= 

1964-1 SCR 200. Laxman v. State 
of Bombay 14 

(1964) AIR 1964 Mad 192 (V 51)= 

ILR (1964) 2 Mad- 919. Nagarath- 
nam v. State of Madras S' 

(1963) AIR 1963 SC 569 (V 50)= 

(1963) 3 SCR 548, Bxpress News- 
papers (P.) Ltd. V. The Workmen 7 
(1962) AIR 1962 SC 1621 (V 49)= 

(1963) 1 SCR 778. Smt. Ujjam Bal 
V. State of Uttar Pradesh 6 

(1962) AIR 1962 SC 1893 (V 49)= 

(1963) 1 SCA 622. East India 
Commercial Co. Ltd., Calcutta v. 
Collector of Customs, Calcutta S 

(1961) AIR 1961 Bom 277 (V 48)= 

ILR (I960) Bom 1034, Firm Tulsi- 
das Ki^ji V. F. JeeJeebhoy t3 

(1960) AIR 1960 Ker 190 (V 471= 

ILR (1960) Ker 222. Burmah Shell 
Workers Union v. State of Kerala 7 
(1960) AIR 1960 Punj 76 (V 47)= 
(1959-60) 16 FJR 152. Birla Cot- 
ton Spinning and Weaving Mills 
Ltd, V. Additional Industrial Tri- 
bunal K2 

(1959) AIR 1959 PunJ 75 (V 46)= 

ILR (1958) Punj 2061. Kamal 
Kaithal Co-operative Transport 
Sodety v. Slate of Punjab j 


(1958) AIR 1958 SC 1018 (V 45)= 

1959 SCR 1191. State of Bihar v. 

D. N. Ganguly I 

(1958) AIR 1958 Ker 217 (V 45)= 

1958 Ker LJ 438. Travancore 
Sugars and Chemicals Ltd. V. 

State of Kerala I 

(1957) AIR 1957 Mad 615 (V 44)= 

1957-2 Mad LJ 357, In re Para- 
mount Films of India I 

(1957) AIR 1957 Mad 700 (V 44)= 

70 Mad LW 258, Management of 
Kadachira Motor Service Ltd. v. 

State of Madras f 

(1956) AIR 1956 Kutch 9 (V 43), 

1956 SCR 256. Raman & Raman 
Ltd. V. State of Madras Q 

(1956) AIR 1956 Kutch 9 (V 43)= 

P. K. Pillai V. Burma Shell OU 
Storage Sc Distributing Co. 12 

(1954) AIR 1954 SC 340 fV 41)= 

1955 SCR 117, Kiran Singh v. 
Chaman Paswan 6 

(1954) AIR 1954 Bhopal 17 (V 41), 

H. M. Manufacturing Co. v. State 
of Bhopal f 

(1953) AIR 1053 Mad 98 (V 40)= 

1952-1 Mad LJ 481. Indian Metal 
and Metallurgical Corporation v. 
Industrial Tribunal Madras 7’ 

(1951) AIR 1951 SC 230 (V 38)= 

1951 SCR 380, United Commerdal 
Bank Ltd. v. Their Workmen B 

(1951) 1951-2 KB l=(195l) 1 AU 
ER 482, R. V. Fulhan, Ham- 
mersmith and Kensington Rent 
Tribunal d 

(194?) AIR 1947 PC 200 (V 34)= 

74 Ind App 103, Govt, of the 
Provinces of Bombay v. Hormusjl 
Manekjl WM 

(1940) AIR 1940 PC 105 (V 27)= 

67 Ind App 222, Secy, of State 
V. Mask & Co. 14 

(1888) 21 QBD 313 = 36 WR 776. 

R. V. Income Tax Special F^r- 
poses Commrs. 6 

(1887) ILR 9 All 191=13 Ind App 
134 (PC). Ledgard v. Bull 6 

(1874) 5 PC 417=30 LT 237. Colo- 
nial Bank of Australia v. Willan 0 
V. B. SurliW (for No. 1) and H. K. 
Spwam (for No. 2), for Petitioners; 6. 
Tamba, Govt. Pleader (for Nos. I and 2), 
F. S. Nanman assisted by D. B. Engineer 
and Ataide Lobo (for Nos. 3 to 22L for 
Respondents. 

JUDGMENT;— This Is a petition duly 
amended under Article 226 of the Con- 
^tutmn. The petitioners are (1) The 
Goa Dock Labour Union, a trade tmfon 
registered under the Indian Trade Unions 
Act, 1928» represented by Its GeneaiU 
Swetary Mohan Nair; and (2) Hari- 
dandra Pundalik Parab. The respon- 
dents are (1) Government of the Union 
Territory of Goa. Daman and Diuj (2) 
Shri K. R. Pawar. Industrial Tribunal, 
appointed by the respondent No. EL under 
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the Industrial Disputes Act 1947 herein- 
after referred to as the Act 1. and a 
SvSiber of other emplovers 
barse crew. The relief claimed b 
Supers is that the order of reference 
dated 3rd November. 1967. under S^bon 
aO (1) of the Industrial 

the State Government (respondent No. 11. 
whereby the Industrial Dispute between 
the barge crew and the respondent-em 

arsTItSfe Which 

concerns a major port. 


Goa 19 


2 The case of the petitioners ]s hat the 

respondent-employers plv heir barges m 
«nfh the movement, loading 
STSoIding Sf iron ore for the Pur^se 
^ export from he port of Mormugao The 
SLnber of the barge emplo^ 

them is approximately 2.500 ims pon 
hL been declared as a major 
Central Government 

S^^^da\"ed°r-T-S"the'cenfrIlVol^-- 

St sS uiV WaV Board for he port 
and dock workers at major po^. A 
wrding to the terms of the said resolu- 
rm he Wage Board, '^^s /equired to 

'Sow'd^bv "S major port »"‘horiacs; 
S dock workers dcPmed under he 

s, sis8'r3r&oU^ cS- 
SE r,ljr'w“arac^l?r.|]r^^^^^^ 

Sirt of the Committee on Fair Wag^ 
tS WagrBoard was hrther direct^ 

to submit its recommendatioi^ regYatPR 
the demands of labour in respert of 

SSm'jJ^'VhrSd' ^r^SSalof w"?i 

»L-Sm^r’’-tf-d'S,aoS7c^ 

new allowance for the categones of em- 

" Wp'o"r.S a '''JIrtr'r.JSm 

Su The Ccnrtal Government then 
rMuested the concerned emplovei^ to 

imolemcnt the crew 

petitioners contended hat the ba wee 
employed by he rewnden^employ^s 

were also Zv should 

mondations and tncreiorc oHditional 

have the interim reli^ and addiuonai 
dearness allowance. The respondenls- 


emplovers joined issue and their stand 
was that the said recommendations are 
not applicable to the barge crew employ- 
ed by them. It was later agreed to seek 
necessary clarification from the Wage 
Board. The Wage Board gave no clarifi- 
cation. The dispute remained unresolved 
for some time for various reasons. The 
barge crew represented by the petitioner 
union and also the barge crew not so re- 
present6d then went on strike with enect 
from 1st November. 1967. in order to en- 
force their collective demands. On 3rd 
November. 1967. the State Government 
referred the pending Industrial Dispute 
to the Industrial Tribunal (respondent 
No. 2) for adjudication under Section 10 
(1) in the following terms:— (i) whether 
the barge crew employed by the barge 
owners mentioned in Schedule U 
nexed hereunder are entitled to the be- 
nefits of Interim Relief and D. A. recom- 
mended by the Central Wage Board for 
Port and Dock Workers as accepted bv 
the Government of India in their NoM^ 
cations Nos. WB-21(13)/65 dated 27tb 
April. 1965 and WB-2U14)/65 dated 19th 
October. 1966; (u) if not. to what rebel 
the barge crew are entitled having due 
regard to the terms of the settlement 
entered into by the barge owners with 
their workers during the years from 
1963 to 1966 regarding Wages. Allowances 
and other service conditions; (hi) to what 
other rebef. if any, the barge crew are 
entitled. The petitioners , Jell that t^he 
said order of reference by the State Gov- 
ernment was illegal, as it was not the 
appropriate Government under the Act. 
and, therefore, it was not competent to 
refer the said dispute for adjudicaUon 
According to the petitioners the work 
done by the barge crew forms Part ol 
the activities of the port of Mormug^ 
a major port. It is directly connect^ 
with or has a direct relati^ with the 
activities of the said port. They are en- 
gaged in the movement of cargo namely 
the iron-ore through the navigaWe parts 
of rivers and canals (which also com- 
prise the said port), to. the ships aP^ 
sels into which the said cargo ^ load^ 
for the purposes of exjxirt. Tho barge 
crew are dock workers as defined in 
Section 2 fb) of the Dock Workers (I^gu- 
fation of Employment) Act 1948 and m 
that capacity, are governed by the Dock 
Workers (Safety. Health and Welfare) 
Scheme, 1961 framed under this Act. in 
view of the nature of the work perfom- 
ed by the barge crew the industnal dis- 
pute referred concerns the said port and 
conseauently. the Central Goveimment 
alone was competent to refer i 

iudicUon. In "37X’°G«vcrnn,cnl 
of reference by b,, quashed 

illegal and hence it 
by an appropriate wnt el . 
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3. The case, on behalf of the respon- 
dents Nos. (1) and (2), as explained In 
the afSdavit of C. N. Bopaiah, liabour 
Commissioner, is that the order of refer- 
ence is valid. The industrial dispute re- 
ferred does not concern the said port 
The Central Government is not the ap- 
propriate Government for the purposes 
of reference under the Act. The State 
Government is the appropriate Govern- 
ment The barfie crew are not wholly 
engaged within the limits of the said 
port. Any dispute between them and 
their employers does not concern the 
said port The barge crew do not load, 
nor unload, tee iron-ore from tee barges 
nor do they move the cargo. They are 
not dock workers as defined In Section 
2 (h) of tee Dock 'Workers, (Regulation 
of Employment) Act 1948. On 2nd Au- 
gust 1965, tee Central Government clari- 
fied that tee State Government and not 
tee Omtr^ Government was tee appro- 
priate Government The respondent No. 
2 is competent to adjudicate tee indus- 
trial dispute referred. The petitioners 
may rsdse tee question of lurisdiction 
before hW The petition Is misconceiv- 
ed. ihe petitioners have not made out 
any case for quashing the order of re- 
ference. (It may be said teat It was 
really not necessary nor appropriate, to 
have sworn an affidavit on behalf of the 
respondent No. 2 who Is a disinterested 
pai^. This seems to be a bona fide 
mistake). 

4. The case of the respondent-emplo- 
yers Is generally the same. It Is set 
out at length in the affidavit of Voicunta 
Srixdvassa Sinai Dempo, a Director of 
Messrs. V. S. Dempo and Company Pri- 
vate Limited. This company Is respon- 
dent No. 4. It Is therefore not necessary 
to refer to simUar averments with zninor 
variations In tee counter-affidavits ol 
other respondent-employers. The case of 
all the respondent-employers Is teat the 
petition involves disputed questions ol 
fact which cannot appropriately be de- 
cided In any proceeding imder Article 
226. The petitioner imion parHdpat^ 
In a conciliation proceeding by the Con- 
dllation Officer appointed by the State 
Government by Notification dated 16te 
August. 1966. This condllatfon resulted 
in a settlement. There was also another 
settlement between tee petitioners 
respondent No. 4 and other employers, 
on 15te November, 1967. lids was after 
tee order of reference dated 3rd of No- 
vember, 1967. The petitioners conveni- 
ently omitted to refer to this settlement 
In their petitioru One of the terms of 
this settlement was teat the employers 
and tee petitioner union would forward 
a copy of tee settlement to the State 
Government (respondent No. 1) and res- 
pondent No. 2 for their necessary action. 
In teat element the amoimts paid 


tfaereimder and also under the concilia- 
tion settlements arrived at in 1966 and 
thereafter were to be adjusted' on the 
basis of tee award of the respondent No. 
2. The petitioners appeared before .the 
respondent No. 2 and asked for time to 
file a statement of their claim. This con- 
duct of the petitioners, according to tee 
employers, shows that they acquiesced In 
tee jurisdiction of the respondent No. 2 
and, therefore, the principle of estoppel 
would apply to them. Ihe petitioners 
can raise the question of tee validity of 
the reference before tee respondent 
No. Z 


The averment that the barge owners 
employ the barge crew In connection with 
the movement, loading and imloaitog of 
iron-ore for the purposes of export to 
ships and vessels from the said port. Is 
denied. The barge crew have nothing to 
do with the movement, loading or un- 
loading of iron-ore. Their function Is 
restricted merely to operation and plying 
of the barges In question. The order of 
reference dated 3rd November, 1967, Is 
legal becatise the Industrial dispute refer- 
red does not concern the said port. The 
barge crew are not dock workers for tea 
purposes of the Dock Workers (Regula- 
tion of Employment) Act, 1948. The Iron- 
ore extracted from the mines Is loaded 
Into trucks which carry It to the plots 
near the jetties alongside the rivers. It 
Is thereafter stacked on such plots and 
the loading of ore into the barges is car- 
ried out by labour attached to the plots. 
In tee case of some respondent-employ- 
ee this loading is done mechanically. 
The ore. after it Is loaded, is transported 
by tee barges to the vessels and ships. 
Unloading of tee ore from tee barges into 
toe vessels Is done by the labour engaged 
by the Dock I.abour Board, The total 
navigable length of the Mandovi river is 
about 41 miles, and the total navigable 
length ^the Zuari river is about 42 
miles. The barges ply on these rivers 
Md tnbut^es thereoL The farthest 
loading point on these rivers from 
tee said port would be about 43 
nailes the nearest loading point 
from which the ore is loaded into tea 
barges Is about 7 miles from the main 
port On a comparison of the total length 
of fbese rivers, the loading points and 
port set out in the 
notification dated 16th November. 1963, 
It would be clear that tee barges ply 
from pomts far removed from the limits 
of tee said port and that tee major part 
ol these rivers on which tee barges are 
pUed, IS outside the limits of the said 
port. The barge crew are not engaged 
other In tee said port or In the vidnlty 
fhe^fj The various beneficial schemes 
applicable to dock and .port workers 
towler tee above 1948 Act, tee Indian 
Dock Labourers Act, 1934 and the Indian 
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Dock Labourers Regulation, 1948, are not 
applicable to the barge crew. The plying 
oi barges is an independent activity out- 
side the i^sdiction of the said port and 
therefore^ it is not connected or concerns 
ed with it. In a hypothetical case if the 
ore in question were transpo3d«d by lor- 
ries or trucks from the mines to the said 
port, it could be contended (if the peti- 
tioners were right) that this activity also 
concerns a major port. As admitted by 
the petitioners, the barge crew decided to 
"refuse to enter the port limits from the 
1st of November, 1967”, and when they 
struck work they transported the ore 
from the plots upto a point outside the 
limits of the said port, anchored the bar- 
ges and refused to transport the ore fur- 
ther, The barge crew themselves realized 
that there was a distinction between the 
area of their operation and the limits of 
the said port. The barges are registered 
Under the provisions of the Indian Steam 
Vessels Act 1947. The entire actirity 
of plying the barges is in respect of in- 
land waters. 

The whole idea of presenting the peti- 
tion is to procrastinate adjudication by 
the respondent No. 2 so that it may be 
difficult for the ■ employers to recover the 
amounts already paid and thereafter 
payable. The petitioners have made out 
no case for grant of a writ of certiorari 
etc. The respondent No. 2 is vested 
xvilii the jurisdiction to decide the ques- 
tion of the validity of the reference. In 
these circumstances it is stated that the 
peition should be dismissed with costs. 

In the rejoinder reply affidavit it is 
affirmed by Mohan Nair on behalf of the 
petitioner union that the petition does 
not involve disputed questions of fact 
The clarificatory opinion of the Central 
Government that the State Govenmienf 
is the appropriate Government is not bind- 
ing. The respondent No. 2, being a tri- 
bunal of limited jurisdicrion, cannot go 
beyond the order of reference and as 
such cannot decide whether the Central 
Government or the State Government is 
the appropriate Government. It is .not 
correct that the petitioners deliberately 
omitted from the petition reference to the 
settlement reached on 15th November, 
1967. This settlement is not a valid docu- 
ment apart from the fact that it is not 
material for the purposes of deciding 
tlie question as to which is the appro- 
priate Government. The petitioners did 
not acquiesce in the jurisdiction of the 
respondent No. 2. The extension of time 
was applied for with the object of chal- 
lenging the validity of the reference 
The barges belonging to the respondent- 
employers operate in the said port, in- 
cluding also in approaches or canals in 
whidi the Indian Ports Act, 1908, is in 
force. The functions of the barge crew 
are intimately coimected \vith the load- 
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Ing, unloading and the transportation or 
the movement of the ore which is ex- 
ported, The plying of barges is not the 
only frmction. The function of plying 
the barges is necessarily the function of 
transporting the ore. The operation of 
the barges cannot be imagined in the ab- 
sence of the working of the said port 
The barges ply in the rivers connected 
with the said port for the purpose of 
transporting ore but the operations are 
not complete, unless the ore is transport- 
ed in the harbour. The barge crew have 
to remain alert on the barges for the 
purpose of facilitating the gangmen and 
the winchmen to carry out the work of 
loading the ore into vessels or ships. The 
barge crew spend most of their time in 
the harbour for the purpose of loading 
the ore. The respondent No. 2 is not 
vested with the jurisdiction to decide the 
question of the validity of the order of 
reference. The respondent No. 2 cannot 
go beyond the terms of reference. He 
cannot decide whether the Central Gov- 
ernment or the State Government is the 
appropriate Government. This, in short, 
is the substance of the pleadings of the 
parties. 

5. I shall presently address myself to 
the main question, namely, whether the 
Central Government or the State Gov- 
ernment is the appropriate Government 
but before I do so it may be convenient 
to deal with the plea of estoppel by ac- 
quiescence and also the plea that the res- 
pondent No. 2 has jurisdiction to answer 
the main question and hence this Court 
should dismiss the petition. Acquiescence 
operates by way of estoppel. The expla- 
nation of the petitioners that they did 
not consider it necessary' to refer to the 
settlement dated 15th November, 1967, 
in their petition is not convincing. This 
settlement was reached after the order 
of reference dated 3rd November, 1967. 
The petitioners seeldng extraordinary re- 
lief are expected to disclose material 
facts. They may be against them, but 
that is no reason to keep them back 
from the Court. However, I would not 
like to dismiss the petition on this 
ground. As will appear from terms 5 
and 7, the settlement has a bearing on 
the industrial dispute referred to the 
respondent No. 2. 

Mr. Nariman, learned Counsel for the 
respondent-employers, at first argued 
that assent may reasonably be inferred 
from the conduct of the petitioners when 
they submitted to the jurisdiction of the 
respondent No. 2 and therefore it is not 
now open to them to impugn the vali- 
dity of llie reference but later fairly 
conceded that if the restrandcnt No. 2 
initially lades jurisdiction because the re- 
ference is not by the appropriate Gem 
eniinent then the plea of estoppel b? 
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acQulescence Is no hurdle In the way ol 
the petitioners. It may be stated that 
jthe law is that where by reason of any 
[Umitation imposed by statute a Court, 
[{or tribunal) lacks jurisdiction to enter- 
Itain any particular matter, neither ac- 
Iquiescence nor consent of the parties 
can confer jurisdiction upon it. No ap* 
Ipearance. answer or request lor exten- 
sion of time, as In the irislant case, can 
Wive jurisdiction which is conferred by 
[statute. If the State Government is not 
[competent to refer the industrial dispute 
[because it is not an appropriate Govern- 
ment then no award can be made by the 
respondent No. 2. Such an award ex 
[fade would be without jurisdiction and 
therefore illegal and inoperative It fa 
liminaterial. in that case, that objection 
.was not taken by the petitioner before 
[the Tribunal challenging its jurisdiclion, 
lAnv exercise of unauthorized jurisdic- 
[tion hv the Tribunal would amount to 
[usurpation ol the sovereign power ol 
Ithe State. A party cannot confer jurfa- 
metion on a tribunal, nor take away Its 
jurisdiction by way of an objection. 
Where jurisdiction does not exist, no 
amount of consent, acquiescence or wai- 
ver can create It or confer it Klran 
Singh V. Chaman Paswan. AIR 19M SC 
340, United Commercial Bank Ltd. v. 
Their Workmea AIR 1951 SC 230 at p 
237 and Udger v. Bull. (1887) ILR 9 All 
191 at p. 203 (PC). ThU fa particularlv 
so In respect of Inferior Courts as dis- 
tinguished from the superior Courts. The 
law fa also well settled that prima fade, 
no matter fa deemed to be beyond the 
jurisdiction of a superior Court unless it 
fa expressly shown to be so. while 
nothing fa within the jurisdiction of an 
inferior Court unless It fa expressly 
shosvn on the lace of the proceedings 
that the particular matter Is within the 
cognizance of the particular Court 
(Halsbury's Laws of England). Volume 9. 
page 349 cited with approval in Naresh 
V. State of Maharashtra. AIR 1967 SC 
at p. 18. What fa true of Inferior 
[Courts fa equally true of tribunals of 
jlfanited authority, as in the instant case. 
[The plea of estoppel by acquiescence fa 
[no bar if the respondent No. 2 lacks 
[jurisdiction. That takes me to the next 
plea whether he has the jurisdiction to 
decide the main question whether the 
Central Government or the State Gov- 
ernment is the appropriate Govenunent 
for the purposes of reference. 


6. The order of reference In this case 
Is under Section 10 (1) of the Act. Sec- 
tion 10 (4) provides that where the ap- 
propriate Government has spediied the 
points of dispute for adjudication, the 
tribunal shall confine its adjudication to 
those points and matters inddental 
thereto. In Delhi Cloth & General Mills 
V. Its Workmen, AIR 1967 SC 469. Mit- 


ter. J.. speaking for the Supreme Court, 
observed that the industrial dispute fa a 
fundamental thing whilst something In- 
cidental thereto is an adjunct to it. Res-I 
pendent No. 2 therefore has to confine 
himself to the industrial dispute referred 
and the matters incidental thereto In 
Smt Ujjam Bai v. State of Uttar Pra- 
desh. AIR 1962 SC 1621, the doctrine of 
jurisdictional fact in connection with the 
jurisdiction of the admirustrative tribu- 
nals generally was explained by 5. K. 
Das, J., in the following words:— 

•'The question whether a tribunal has 
jurisdiction depends not on the truth or 
falsehood of the facts into which it has 
to enquire, or upon the correctness of Its 
finding on those facts, but upon theii 
nature and is determinable "at the com- 
mencement not at the conclusion of the 
Inquirv" A tribunal may lack juris- 

diction if it fa improperly constitute, or 
11 U fails to observe certain essential 
preliminaries to the inquiry. But it does 
not exceed its jurisdiction by basing its 
decision upon an incorrect determination 
of any question that it fa empower^ or 
required (Le.. has jurisdiction) to deter- 
mine. The strength of this theory of 
Jurisdi^cuon lies in its logical consistency 
But there are other cases where Parlia- 
ment when it empowers an inferior tri- 
bunal to enquire into certain facts In- 
tends to demarcate two areas of enquiry, 
the tribunal’s findings within one area 
being conclusive and within the other 
area imioeachable." 


In Halsbury’s Laws of England. Third 
Edition. Volume 11 page 59, the law on 
the jurisdiction of an inferior Tribun^ 
Is explained thus;— 


The Jurisdiction of an inferior tribu- 
nal may depend upon the fulfilment of 
some condition precedent (such as notice) 
or upon the existence of some particular 
fact. Such a fact is collateral to the 
actual matter which the inferior tribunal 
has to try, and the determination whe- 
ther it exi^ or not fa logically and tem- 
porally prior to the determination of the 
actual question which the inferior tri* 
bunal has to try. The inferior tribunal 
roust itself decide as to the collateral 
fact. when, at the inception of an in- 
quiry by a tribunal of limited jurisdic- 
tion. a challenge fa made to its jurisdic- 
tion. the tribunal has to make up Its 
mind whether it will act or not, and for 
Uiat purpose to arrive at some decision 
M whether it has jurisdiction or not. 
There may be tribunals which, by virtue 
of legislation constituting them, have the 
power to determine finally the prelimi- 
facts on which the further exercise 
Jt their Jurisdiction depends, but, sub- 
to that, an inferior tribunal cannot, 
.. ® "'^ong decision with regard to a 
collateral fact, give Itself a jurisdiction 
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been created, and every judicial or 
quasi-judicial tribunal has power tq 
determine the boimdaries of its own ju- 
risdiction. They also stated that every 
such tribunal should, of its own motion, 
consider the question of its jurisdiction, 
over any matter brought before it even] 
though it is not raised by the parties. They, 
went on to add that there was no sub- 
stance in the contention that the langu- 
age of Section 15 (1) of the Industrial 
Disputes Act does not permit the tribunal 
to question the validity of a reference 
made to it by the State Government. 
TTie conclusion was that the_ question 
of jurisdiction should be raised before 
the tribunal itself and decided by it In 
accordance with law. Section 15 (1) as 
originally enacted provided that where 
an industrial dispute has been referred 
to a Tribunal for adjudication, it shaU 
hold its proceedings expeditiously and 
shall, as soon as practicable on the con- 
clusion thereof, submit its award to the 
appropriate Goveminent. W^ith. respect, I 
agree with the view expressed by me 
learned Judges of the Punjab High, 
Court It is true that the tribunal of 
limited authority, as in the present c^e, 
cannot consider the question whether 
the Act or any provision thereof is in-, 
valid but as will be pointed out her^j 
after the law is well settled that the 
question of validity of the reference 
can be decided by it where exercise of 
jurisdiction depends upon the existeiice 
of a preliminary or collateral fact which 
goes to the jurisdiction. In K. S Venka- 
taraman v. Stata of Madras, AIR 1966 
sc 1089 Subba Rao. J., (as he then w^l, 
whilst expressing majority view on b^ 
half of the Supreme Court. obseiwM 
that an authority created by a rfatute 
cannot question vires of that stetute or 
any of the provisions thereof w^ereundM 
It functions. It must act under the Act 
and not outside. This view was reitera^ 
ed in Beharilal Shyam Sundar v. Sales 
Tax OEBcer, (1966) 60 ITR 260 (SC). 
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which it would not otherwise or 

deprive itself of a 3unsdiction 
otherwise would possess. If it purporo 
to dbso it may be restrained or compel- 
kd (af the ^e may be) by an order, of 
prohibition or mandamus, or ito deasio 
brought UP by an order of certiorari ani 

quashed.” - tj 

The judgment of Lord Esher. M. R. m ^ 
v Income Tax Special Purposes Comn^ 
(1888) 21 QBD 313 at p. 339, tl^ 

judgments of some other learned JodgM 
to England are dted to support of the 
above statement of law. , 

7. Mr. Surlikar. learned C^^el for 
the petitioner umon. 

+inn to H M. Manufacturing Co. v. siaie 
?rBhopai.V 1954 B^pal 17 m su^_ 

port of his contention *®x/dCTer- 

dent No. 2 has no jurisdiction to deter 
Se the vaUdity of the reference on 
^und that the State Government is nto 

2 derives authority to decide the mous 
(for£?.“SoSro?>e Sgte Go-m- 

toto to deal with 

Sffie validUv c. th* “n 

rai AIR 1953 Mad 98. 

learned Judges of the Madras 
High Court expressed their doubt 

"if the appellate tribunal has the power 
to dedSo X reteronce by «,= Govom- 
+r. he invahd or to hold tnai uw 
tod^strial Disputes Act itself Is mvahd 
or otherwise.” 

Mr Nariman, learned Coumel lor the 
respondents, drew rnv attention to 
CVy-nnerative Transport Socie^ - 
^Punfab AIR 1959 Punj 75 at p. 77 
where the dew expressed by the learned 
^ . Judicial Cqmmisstoner wasjegarded as 
"wholly misconceived . ine decision m 
t£^ Anj^ case is by a Division Bench 
as in the Madras case. ^ ^ , 

The learned Judges of the Epni^. High 
CoVrt SXd that tbc , » 

even,' judicial or quasi-iudicial tribunal 
Is derived from and limited by the sta- 
tute or other instrument by which It has 


Mr. Sowani’s argument that because 
the tribunal derives authority from toe 
reference and therefore it cannot d^ 
dde its validity is far from conwncing. 
Mr Nariman also drew my attention to 
the folloudng authorities m support ol 
Kit contention that the tribunal has too 
jurisdiction to decide vahdity of toe 
reference In re Paramount Films of In- 
dia Ltd..' AIR 1957 Mad 615; Manag^ 
ment of Kadachira Motor Semce Ltd 
V. State of Madras, AIR 1957 Mad 700? 
Travancore Sugap & Chemicals Ltd v. 
State of Kerala. AIR 19o8 
Burmah Shell Workers Union v. State ol 
Kerala AIR I960 Ker 190; and Negara- 
tonamv sVe of Madras. AIR 1964 Mad 
192 I shall briefly review these ded- 
eions. 
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In AIR 1957 Mad 615. Rajaf*opalan, J., 
said that the person seeking to avoid the 
reference on fee ground feat there is no 
dispute at all for adjudication has to 
take it up even as a pre limina ry issue 
for decision by the tribunal itseli If the 
tribunal arrives at a wrong decision, the 
aggrieved person will be entitled to chal- 
lenge the validity of such a decirion by 
an application for the issue of a writ of 
certiorari. 

In AIR 1957 Mad 700 fee same learned 
Judge observed that the question whe- 
ther a given dispute Is an industrial dis- 
pute is primarily for the tribunal to de- 
cide. If there is no Industrial dispute at 
all as defined by the Act the tribunal 
woifid obviously have no further juris- 
^ction to adjudicate any dispute. At 
that stage neither a writ of prohibition 
nor a writ of mandamus Issue. 

In AIR 1958 Ker 217, Vaidialingam, J„ 
alter reviewing fee case-law at eome 
length opined that It Is within the juris- 
diction of fee tribunal to decide the 
question about the existence or otherwise 
of the employer and employee relation- 
ship. There is nothing In fee Act whidb 
denies jurisdiction to fee tribunal to dedde 
these questions. 

AIR 1660 Ker 190 Is an authority’ lo 
support of the proportion that if fee 
order of reference Is ex fade without 
jurisdiction and such absence of juris- 
diction can be seen without considering 
disputed questions of fact, it would be 
proper for fee Court to Interfere even 
before fee tribunal deddes the question. 
The question whether fee Court should 
Interfere or not would depend upon the 
facts of each case and the test appears 
to be whether the question can be de- 
rided without investigation of disputed 
facts. If It involves such Investigation 
the Court should not Interfere. This de- 
epen by the Division Bench rites the 
decision of Their I^ordshlps of the Sup- 
reme Court in State of Bihar v. D. N. 
Gangidy, AIR 1958 SC 1018 in support 
of fee above statement of law. 

In AIR 1964 Mad 192 Srinivasan. J., 
sitting singly, observed that after fee re- 
ference \mder Section 10 (1) (e) has 
been mad© by the Government, the La- 
bour Court has jurisdiction to determine 
whether on fee facts placed before It an 
Industrial dispute within the meaning of 
the Act has really arisen. If that un- 
doubted jurisdiction exists In the La- 
bour Court, it follows that the grounds 
such as that there was no relationship of 
master and servant between the em- 
ployer and the employee and therefore 
the employee was not a workman, and 
that there was no existence of any In- 
dustrial dispute, are grounds which ran 
be validly examined and adjudicated 
upon by the Labour Court Itself as the 
determination of a collateral issue whlfe 


confers jurisdiction upon it to deal with 
fee main reference entrusted to it. 

The recent decision of the Supreme 
Court in Delhi Cloth & General Mills 
case, AIR 1967 SC 469 (supra), clarifies 
the legal position. In that case the Sup- 
reme Court observed that the cases dis- 
cussed go to show that it is open to the 
parties to show that the dispute referred 
was not an industrial dispute at all and 
It is certainly open to them to bring out 
before fee Tribunal the ramifications of 
the dispute. The Supreme Court referred 
to its earlier decision in Express News- 
papers (P.) Ltd. V. The Workers, AIR 
1963 SC S69, and fee following passage 
therefrom was dted:— 

'"There Is no doubt that In law, the 
appellant is entitled to move the High 
Court even at fee Initial stage and se^ 
to satisfy It that fee dispute is not an 
industrial dispute and so. fee Industrial 
Tribunal has no jurisdiction to embark 

upon the proposed enquiry, 

.........If the industry trib unal proceed 

to assume Jurisdiction over a non-indus- 
trial dispute, that can be successfully 
challenged before fee High Court by a 
petition for an appropriate writ, and the 
power of the High Court to issue an ap- 
propriate writ In that behalf cannot be 
questioned. It is also true that even If 
fee dispute is tried by fee Industrial tri- 
bunal. at the very commencement, the 
Industrial tribunal will have to examine 
as a preliminary Issue the question as to 
whether fee dispute referred to it Is an 
industrial dispute or not, and the ded- 
Qon of this question would Inevitably 
depend upon the view which the Indus- • 
trial tribunal may take as to whether 
the action taken by the appellant is a 
closure or a lock-out. ^e finding which 
the industrial tribunal may record on 
Uus preliminary Issue will decide whe- 
ther It has jurisdiction to deal with the 
merits of the dispute or not" 

8. The aforesaid derisions show that 
fee Industrial Tribunal can decide colla- 
teral Issues which confer jurisdiction 
ui»n it It can deride whether an Indus- 
trial dispute exists or not. This is be- 
cause on its determination woifid depend 
the power and authority to deride the 
main question. If there was no emplo- 
yer-employee relationship then it follows, 
a3_ a consequence, that there Is no indus- 
trial_ dispute. 'Industrial dispute’ under 
Section 2 (k) of the Industrial Disputes 
Act, to the extent it is relevant for the 
present purpose, means "any dispute or 
difference between employers and work- 
men which Is connected with the em- 
ployment or non-employmmt or the 
terms of employment or ^th the con- 
ditions of labour, of any person”. 

9. The fact that the dispute referred 
In the present Is an industrial dis- 
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pute as defined does not seem to be in 
disDUte This is a relieving feature. The 
SSce is that it ^oes noi c.nc^ ^ 

|SfS|<.a Th. posmon 

f'cXSrSS- JSi ac„^ «: 

iS^Lthand KarnmetoP Rant Tri- 
bunal. (1951) 2 ™a,Ucatiod”= 

"|“|'aFSlnC^%- 

was stated by tneir jurisdic- 

iPluchVfTct ff cSe?' o \he 

tual' matter wWch 

has to t^ and the and 

whether it to the determination 

S thf Sal question^hich 

rSfeVa' S li fiS 

the dispute referred conce^_ 
of Mormugao a the aii- 

does not „_iment on this question is 
propnate Govemmem enquire 

final and the ino^m petitioners to 
into it. .It/fS of jurisdiction 

have raised tl^ {Icue for the decision of 

as a prelinunapr i^ue r decision 

the respondent ggd by them m 

could have been 227 . 

a proceeding binder A Tribunal 

ta case it was erroneous, for no 
can confer jurisdiction acree with 

misco^truing » CoiLsef for the 
Mr.. Nariman, learn .. . ^he respon- 

respondent-employer^ decide 

dent No. 2 bas ^uns'hction 

riSent ffih?aPpropri.te Govenupent. 
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him. In this connection reference mav 
be made to the decision of the Supreme 
Court in East India Commercial Co. WcL, 
Calcutta V. Collector of Customs, Cal- 
cutta, AIR 1962 SC 1893 at p. 1903 where 
it was explained that the law declared 
by the highest Court in the State is 
binding on authorities or tribunals under 
its superintendence. 


r®' £ii!a"Sr“peHUon 


ftrs apcide tte>ue. Thri 
No. 2 ^native Accordmg to the 

is one ^by^gex^or the petitioners, this 

learned Counsel ^ ^ 

Court should argued 

I^a^ for the second altcrna- 
at long*. 1 ^m . would 

ave. The decision ny u* ^ confine 

enable fbe respon^en ^ dispute 

his attention to «ie incidental 

referred , ^d also save labour and 

thereto. It jpnf Nq. 2 as the deci- 

time of fbe respon ^ ^ ihe validity 

rriS”"lp'®S‘wSfd‘bTbmdbK on 


10. The main question now remains 
to be considered. Which is the appro- 
priate Government for the purposes of 
the present reference? In order to a^- 
wer this question we have to turn to tne 
scheme of the Act The Act was ^tend- 
ed to this territory on 18th Febru^, 
1962 and brought into force on De- 
cember 1962 in accordance wto Clause 
3 (1) of the Goa, Daman and Dm (Laws) 
Regulation, 1962. The subject-matter of 
the Act is relatable to concurrent list 
entry 'industrial and labour dispute . 
The Act was enacted to make provision 
for the investigation and settleinent of 
industrial disputes, and for certain other 
purposes. Section 2 (a) defines appro- 
priate Government”. Under that defim- 
tion. unless there is anything repugnant 
in the subject or context, /'appropriate 
Government”, in so far as it is material 
for the present purpose, means — (i) m 
relation to any industrial dilute ... con- 
cerning a major port, the Central Gov- 
ernment, and (ii) in relation ^ any oth^ 
industrial dispute, the Stete Government 
This expression oc^rs in “any provi- 
sions of the Act. The field of mdustnal 
and labour disputes for the pmposes of 
reference and other matters dealt vnto 
in the Act is demarcated between the 
Centre and the States. This is became 
both Parhament and tte_ State ^^iria- 
tures are competent to legislate. The Act 
Is a Pre-Constitution law. Sub-clause ( 1 ) 
enables the Central Government to act 
as an appropriate Government in relation 
to major poi^ and 

ing within the Umon List Wbat ^ a 
"major port” is defined “ A^cle 364: 

(a) of the Constitution. Under tlmt de- 
finition, "major port” means a p(^ dec- 
ided to be a major port by or under^Y 
law made by Parliament or any existog 
law and includes aU areas for the time 
being included wthin the hmite of such 
nort. Entry 27 of the Umon List refers 
to major ports. Under Section 2 (1) (a) 
nf the Act "major port means a pmt 
dofai in Ctoie 8 Jl ^ttion,3 o£ the 

I9K ^'‘•eSnn 

'tTmadftefore tte Thl 

SS SStTiSt fc‘^=/“n 2?U. 
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1963. by virtue of Clause 3 (i) of the 
said 1962 Regulation. The General Clau- 
ses Act, 1897 was similarly extended on 
30th January. 1963 and brought Into 
force the same day. The port of Monnu- 
gao was declared by the Central Gov- 
ernment as a "major port" in exercise of 
the powers conferred by Clause 8 of Sec- 
tion 3 of the Indian Ports Act on 2nd 
December. 1963. vide notification SR 1907 
bearing the same date. The areas com- 
prised therein and also its limitations 
were declared earlier by notification Na 
GSR 1838 dated 16th November. 1963. 
It is because of the said declaration that 
the industrial disputes relating to the 
said port have been made the responsi- 
bility of the Central Government. Arti- 
cle 246 (4) of the Constitution empowers 
Parliament to make laws with respect 
to any matter in the Union territories, 
notwithstanding that such matter is a 
matter enumerated in the State List. The 
Union territorier. included In Part II of 
the first Schedule appended to the Con- 
stitution are distinct constitutional enti- 
ties from the States Included in Part I 
if the said Schedule. It Ls true that the 
Union territories are centrally adminis- 
ered but they do not lose their indivi- 
lual constitutional entity. They are not 
merged with the Central Government 
This distinction between the States and 
the Union territories Included in the 
First Schedule has to be borne In mind 
before considering the arguments advanc- 
ed at the Bar. 

11. Mr. Nariman, learned Counsel for 
the respondent-emploYers, argued that 
the Act was extended and brought into 
force in this territory without any modi- 
fication. The Industrial Disputes (Cen- 
tral) Rules. 1957 extending to Union terii- 
tories in relation to all industrial dis- 
putes came into force in thb territory on 
the same day the Act was brought into 
force, that is, 19th December, 1962. T^ 
was In terms of Clause 5 (1) of the said 
1962 Regulation. He particularly drew 
my attention to Rule 2 (f) of the said 
rules and stressed its importance, for the 
present purpose. Under that rule, un- 
less there Is anything repugnant la the 
subject or context, in relation to an in- 
dustrial dispute in a Union Territory, for 
which the appropriate Government is the 
Central Government, reference to the 
Central Government or the Government 
of India shall be construed as a reference 
to the Administrator of the territory. 
He went on to argue that assum- 
ing the Industrial dispute referred to the 
respondent No. 2 concerns the port of 
Mormugao. a major port, and that the 
appropriate Government is the Centrd 
Government, even then by virtue of the 
said rule, the order of reference dated 
3rd November, 1967, made by the Ad- 
ministrator appointed by the President, Is 


legal It may be said that tWs order con-i 
forms to the provisions of Section 46 (2) 
and (3) of the Government of Union 
Territories Act, 1963. This fact is notj 
disputed by learned Counsel for the peti- 
tioners. Section 46 (2) of this Act says 
that all executive action of the Adminis- 
trator. whether taken on the advice of 
his minister or otherwise, shall be ex- 
pressed to be taken in the name of the 
Administrator. Section 46 (3) requires 
orders made and executed in the name 
of the Administrator to be authenticate 
In the manner prescribed. The effect of 
the said rule is that the reference to the 
Central Government is to be fictionally 
construed as a reference to the Admiids- 
trator. Article 239 (1) of the Constitu- 
tion provides that save as otherwise pro- 
vided by Parliament by law, every Unloii 
territory shall be administered by the 
Preadent acting, to such extent as he 
thinks fit, through an Administrator to 
aopointed by him with such designa- 
tion as he may specify. The Administra- 
has the designation 
of Lt Governor. The said 1962 Regula- 
tion continued Mr. Nariman, is the law 
^ tCTOs of Article 240 (1) (d) of the 
C^stiluUon, Under that provision, the 
msident is empowered to make regula- 
tions for the peace, progress and good 
government of this territory. The argu- 
ment developed by him was that It the 
Intention were that the Central Govem- 
ment alone should have been the appro- 
priate Gove^ent and not the Adminis- 
trator m relation to Industrial disputes 
concendng the major ports situated la 
Union Territories, the said rules would 
have be^ differently worded by the 
Central Government, or the Act would 
have been extended to this territory 
subject to modifications Indicating a 
lerent Intention in accordance nith' 
Oause 3 (1) of the said 1962 Regulation. 
This su^clause provides for extension oj 
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spe^^ ill the Schedule. As stated 
ready, the Act was extended to this 
terntory without any modification. There 
IS noting repugnant in the subject or 
context In the ^d rule or rules support- 
relation to an In- 
concerning major ports In 
Uiuon Terntories the Administrator can- 
not refer it to adjudication. The order 
ol reference by him is competent in view 
M the said rule. Mr. Nariman also drew 
my attention to Section 3 (8) (b) of the 
General Clause Act II provides that 
In all Central Acts and Regulations made 
after the commencement of that Act 
unless there Is anything repugnant In the 
subject or context. "Central Govern- 
ment’' In relation to anything done or to 
be done after the commencement of the 
Constitution, means the President The 
aald rule, continued Mr. Nariman, has 



!W69 G. D. Labour Union v. 

the sanction of Article 239 (1) of the 
Constitution. The Preadent (Central 
Government) may act through an Admi- 
nistrator by means of law as in the case 
of the said rule or by means of an exe- 
cutive action. In this view of the mat- 
ter. contended Mr. Nariman, the said rule 
. operates effectively and fully and, there- 
fore, the order of reference dated 3rd No- 
vember, 1967, is valid. This is not alL 

12. Mr. Nariman next invited my at- 
tention to Section 3 (8) (b) (iii) and Sec- 
tion 3 (60) (c) of the General Clauses Act 
and Section 6 (1) fb) of the said 1962 
Regulation and the dedsion of this (3ourt 
in J. J. S. Rodrigues v. Union of India, 
AIR 1967 Goa 169 at p. 175 in support 
of the validity of the order of reference. 
These provisions may be read. "Central 
Government”, as defined in Section 3 (8) 
(b) (iii) shall include, in relation to the 
administration of a Union territory, the 
administrator thereof acting within the 
scope of the authority given to him 
under Article 239 of the Constitution. 
Under Section 3 (60) (c) "State Govern- 
ment”, as respects an'sdhing done or to 
be done after the commencement of the 
Constitution (Seventh Amendment) Act, 

1956. shall mean in a Union 

Territory, the Central Government. The 
(institution (Seventh Amendment) Act 
) 1956 came into force on 1st of November 

1956. Section 6 (1) (b) of the said 1962 
Regulation provides that in any Act or 
in any of the rules, notifications, orders, 
regulations and by-laws made or issued 
thereunder and extended to this terri- 
tory by the said Regulation, any refer- 
ence to the State Government shall be 
construed as a reference to the Central 
Government and also as including a re- 
ference to the Lt. Governor. This pro- 
vision closely follows the language of 
Section 3 (60) (c) of the General Clauses 
Act. The decision in AIR 1967 Goa 169 
at p. 175 discusses the question of "ap- 
propriate Government” in the context of 
Uie definition in Section 2 (ee) of the 
Land Acquisition Act, 1894. This deci- 
sion is relevant and apart from the pro- 
, visions of law dted by Mr. Nariman, it 
helps his contention that the reference Is 
valid even on the assumption that the 
appropriate Government is the Central 
Government. It is also valid if the ap- 
propriate Government is the State Gov- 
ernment, assuming the industrial dispute 
referred does not concern the port of 
Mormugao. In other words, on account 
of the operation of the said _Rule 2 (f) 
read wth Section 3 (8) fb) (iii) and Sec- 
tion 3 (60) (c) of the General Clauses 
Act the Administrator is the appropriate 
Government in relation to industrial 
disputes concerning the port of Mormu- 
gao. The Administrator also is the ap- 
propriate Gov'emment in relation to in- 
dustrial disputes which do not concern a 
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major port, but concerns a minor port as 
commonly understood. This result fol- 
lows from the operation of Section 6 (1) 
(b) of the said 1962 Regulation. Section 
3 (4) of the Indian Ports Act, 1908 de- 
fines "port” as including any part of a 
river, or chaimel in which th^ Act is 
for the time being in force. The argu- 
ments of Mr. Nariman in support of the 
validity of the order of reference are not 
without substance. They have the au- 
thority of the law. Mr. Tamba, learned 
Government Pleader, contented himself 
with supporting these arguments. He 
also relied on J. J. S. Rodrigue’s case, 
AIR 1967 Goa 169 (supra), where a simi- 
lar question was considered, but in a 
different context He drew my attention 
to Birla Cotton Spinning and Weaving 
Mills V. Additional Industrial Tribunal. 
AIR 1960 Punj 76 and P. K. Pillai v 
Burmah Shell Oil Storage & Distribut- 
ing Co,. AIR 1956 Kutch 9, in support of 
the validity of the order of reference. 

In the Punjab case the decision was 
that in view of the provisions of Section 
3 (8) and Section 3 (60) of the General 
Clauses Act the then Chief Commissioner 
of Delhi was the Central Government and 
when he issued the order of reference 
under the Act whereby he referred cer- 
tain industrial disputes for adjudication 
he issued it in that capadty. so that It 
cannot be said that he is not the autho- 
rity in whose name such an order should 
be issued or that he is not the authority 
which is the State Government within 
the scope of the definition Section 2 (a) 
(ii) of the Act. This decision also lends 
support to the argiunents advanced bj 
Mr. Nariman. 

In the Kutch case, it was held by the 
learned Judicial Commissioner that the 
business of the Burmah Shell Company 
having an office in Kandla Port cannot 
be said to be business concerning a major 
port and the dispute between the com- 
pany and its discharged employee can- 
not be said to be a dispute relating to a 
major port. It cannot therefore be said 
that the Central Government would be 
the appropriate Government in relation 
to the dispute between them. This ded- 
dqn considered the question of "appro- 
priate Government” on merits in the 
light of the business activities of the 
Burma Shell Company. It does not dis- 
cuss the definition of "appropriate Gov- 
ernment” in the light of the provisions 
dted by Mr. Nariman earlier. 

13. Mr. Surlikar. learned Counsel for 
the petitioner union, dted Serajuddin & 
Co. v. Workmen. AIR 1966 SC 921 and 
Firm Tulsidas Khimji v. F. Joejccbhov, 
air 1961 Bom 277 in support of his con- 
tention that the expression "concerned” 
in the definition of "appropriate Govern- 
ment” would also take in work perform- 
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ed by the bargecrew which Is inddental 
to, or connected with the functioning of 
the major port of Mormugao. The facts 
of this case are distingiushable. Gaj^- 
dragadkar. J., (as he then was), speaking 
for the Supreme Court after referring 
to the definitiou of "appropriate Govern- 
ment” in the Act, In relation to a mine 
and also the definition of a person said 
to be "employed” in a mine under Sec- 
tion 2 (h) of the Mines Act 1952, observ- 
ed that a person is said to be employed 
in a mine who works ..........4..., in any 

mining operation, or in cleaning or oiling 
any part of any machinery used in or 
about the mine, or in any other kind of 
work whatsoever inddent^ to, or con- 
nect^ with, mining operation. In this 
view of the matter Their Lordships of 
the Supreme Court came to the condu- 
sion that the persons employed in the 
Head Office of the Company wherever It 
may be situated, cannot be said to do 
the mining operations. They cannot be 
said to be ordinarily engaged In any 
other kind of work which is inddental to 
or connected with mining operations 
dther. The work which is Inddental to 
>r connected ^th mining operations 

nust have some connection vdth or rela- 
ion to the mining operations themselves, 
rhis decision, with respect, Is not hclp- 
!u3 for the present purpose except for 
he observation therein that all indus- 
Tial disputes which are outdde the de- 
inltion in Section 2 (a) (I) of the Act are 
he concern of the State Government 
inder Section 2 (a) (il). In other words, 
he general nJe is that an Industrial dis- 
pute arising between an employer and 
his employees would be referred for ad- 
iudication by the State Government, ex- 
cept in cases falling under Section 2 (a) 
(i). This dedsion does not relate to Union 
Tenitoiy which Is centrally administer- 
ed, In this case it was held. In view of 
the facts established, that the tribunal 
to whom the industrial dispute was re- 
ferred, was right in coming to the con- 
clusion that the reference by the State 
Government of West Bengal was valid. 
The appeal by special leave of the com- 
pany was aegftTdmgty ^sEcdssed by the 
Supreme Court 

In Tulsidas’s case. AIR 1961 Bom 277 
It was held by the Bombay High Court 
that the activities carried on in clearing, 
shipping and godown department of the 
firm, coiild be Said to be concerning a 
major port and therefore the approp ri ate 
Government was the Central Govern- 
ment ioT the purposes of reference In 
regard to ret re n chment of the concern^ 
workmen. This decision also Is not help- 
itil on a pure question of law whether 
the orfer of reference dated 3rd Novem- 
ber, 1967, by the Administrator Is valid 
or noU As in the case of Serajuddin, It 
relate to the State Government and not 


to a Union Territory, Mr. Nariman 
tightly contended that these decisions 
have no bearing on the arguments urged 
by him which are based on the provisions 
of law applicable to this territory. 

Mr. Sowani, learned Cotmsel for the 
petitioner No. 2, argued that there was 
a strike in connection with the industrial 
dispute and this strike considerably af- 
fected the functioning of the port of 
Mormugao. It concerned this port and, 
therefore, the State Government Is the 
appropriate Government. This argument 
overlooks the precise scope and ambit of 
the defimtion of "appropriate Govern- 
ment". in relation to any industrial dis- 
pute concerning a major port The dis- 
pute referred is not whether the strike 
was legal or illegal or whether It was 
justified or not. The dispute referred to 
the respondent No, 2 Is of a different 
kind, and the strike factor Is really not 
relevant In construing this definition. 


Mr. SowanI next argued that the Cen- 
tral Government and the Administrator 
are different functionaries, and there- 
fore. the order of reference dated 3rd 
November, 1967 Is not valid. It Is ob- 
vious that they are two different autho- 
rities, but it is not clear how this argu- 
ment is really material for the present 
purpose. It is not the contention of Mr. 
Sowani or Mr. Surlikar that rule 2 (f) 
and other provisions of the Gene^ 
Clauses Act and the 1962 Regulation 
died by Mr. Nariman are either ultra 
vires, or are not applicable to the facts 
of the present case. The further argu- 
ment that in making the order of refer- 
ence_ the Administrator was not acting 
within the scope of the authority given 
to him under Artide 239 of the Consti- 
tution as envisaged by Section 3 (8) (hi 
(m) of the General Clauses Act Is also 
not convincing. Rule 2 (f). contended 
Mr. Nariman, can be regarded as an au- 
tooriy for this purpose. The President 
(Central Government) can act throu^ 
the Administrator by law or by an exe- 
cutive action. In any case learned Coim- 
sel for the petitioners have not been able 
to convince this Ccfurt that the order ol 
reference dated 3rd November, 1967, by 
the Administrator Is inv^d. The bur- 
den of proving Its invalidity rests on the 
petitioners, and not on the State Govern- 
ment, and other respondents. The clarJ- 
fication by the Centrsd Government In 
Its letter dated 2nd June, 1966, perhaps 
could have been more preose but, be that 
P it fcr legal purposes, we are to 
be gmded by the provisions of law and 
not by the clarifications given by the 
raeeutive. I am satisfied In this case 
lhat the order of reference dated 3rd No 
wmber, 1967, Is valid and the contentions 
jMt it Is not so are devoid of substance 
The Administrator Is the appropriate 
Government for the purposes of refer- 
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ence of industrial disputes in tMs tern- 
fr\T^r wTipther tlisY withui tlis Cen* 
S’o^StSf sphIL The Preddent acte 
through the Administrator m the adom- 
Sstration of this 

Government, in its turn, acts tMougn xne 
Administrator. The main question there- 
fore is answered against the petitioners. 

14. The task of the respondent No. 2 
has been made easier by upholdmg the 
validity of the order of reference. As 
p^ted out earner, the respondent No. 2 
R required to confine the scope of -^e 

?nqS^to the industrial dispute ref^er- 
red to him and the matters maden^ 

thereto. The Schedule ePPend^ the 
order of reference dated 3rd 
iQfif conl^ns the terms for adjudication. 
iSnS SlLel for the p^es address, 
ed me at some len^h on toe ^ 

the work performed by the hergecrew. 
?Ms^ork is set out in the pleadmgs of 
to^pmtoes. These arguments were wto 

t^toe^petitioners the bargecrew sa- 

not stw this It is^e 

cie" of toe f 

gom''ffi'li^t; oT toe port of Morrnugao 
and that toe mai^ on^vtoich toe barges 
SMeW ts oi: 

ss 

"Hif KS 

g„S?ctS ?? „st,w Md jSS 

IS»:iS5r?s 

^^nfinn or the movement of cargo ui- 
pprtabon or me g^o. Accordmg 

?h?ll?tfGSvo,ZSS (rewondent No. 

5 SI 

dop ’ipt concern the limits of 

not involves investigaUon 

Thesrmatters may be having 
^ on the industrial dispute 

eome l^anng ^natters incidental there- 
S'anI ™cl Ml “I S ao iurlssUclion 

S Ifo Sndent No 2. ogf >« 

the S^Nwember 1967. 

b .vaUd!|wouW'noUtoe 

opmlon thereon. . rin.„ Tribu- 

would expect of toe Courts. The inou 
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nals must be allowed to decide questions 
which the Legislature intends that they 
should decide. There should be no usurpa- 
tion of their jurisdiction. The Courts 
would interfere when the tribunals do 
not act within the ambit of the powers 
conferred upon them by the statu- 
tes to which they owe their cx^- 
tence or when they transgress toe 
limits placed on those powers by toe 
legislature or when they do not act m 
conformity with toe fimdamental prin- 
ciples of judicial procedure. Govt, of toe 
Province of Bombay v. Hormusji Manek- 
ii, AIR 1947 PC 200 and Secy, of State 
V. Mask & Co.. AIR 1940 PC 105, dted 
with approval in Laxman v. State of 
Bombay, AIR 1964 SC 436 at p. 443. It 
is for the respondent No. 2 to give ms 
decision on toe industrial dispute refer- 
red and the matters incidental thereto. 
As pointed out earlier in regard to toe 
nature of the work performed by_ the 
bargecrew toe parties are at vanaiu:a 
The petition therefore involves disputed 
questions of fact and law. They cannot 
appropriately be determined m m appli- 
cation for writ imder Article 226 of toa 
Constitution. In this connection Mr, 
Nariman cited toe recent decision ol 
their Lordships of the Supreme Court, 
in Sri Tirumala Venkateswara Tmber & 
Bamboo Firm, Gokawararn v, Comnier- 
cial Tax Officer, Raj ahmimdry. Civil A^ 
peal No. 2176 of 1966, D/- 28-11-1967- 
(reported in AIR 1968 SC 784). In that 
decision it was stated that:— 

“... the question as to whether the 
transactions in toe present case are sales 
or contracts of agency is a mixed ques- 
tion of fact and law and rnust be in- 
vestigated with reference to the matenffi 
which toe appellant might be able _ to 
place before toe appropriate authority. 
The question is not pne which can pro- 
nerly be determined in an applicanon ior 
a writ under Art, 226 of the Constitu- 
tion-” 

This is an additional reason for not en- 
tertaining the petition toed by toe peto 
tioners. The respondent No. 2 ^ how 
free to adjudicate toe mdust^l dispute 
referred to him and toe incidental mat- 
ters thereto. The stay order granted by 
this Court restraining toe respondent Na 
2 from nroceeding with the adjudication 
of toe dispute is hereby vacated, 

15 In toe view taken of this matter 
the petition filed by the Petitioners is re- 
torted with costs. As many as 22 em- 
nlovers are impleaded as respondent to 
Sf petiUon. to addition to respondent 
a) and^( 2 ). In absence of mles the cost 
assessed noimnally are Rs. 200/- (Us. wo 
himdred only). Order accordingly. _ 
"qP Petition dismissed. 
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(V 56 C 4) 

V. S. JETLEY, J. C. 

Xembu Govinda Sinai Cuvelcar and 
others. Petitioners v. Union of India, 
throueh the Administrator of Goa, Da- 
man and Diu and others, Restxindents. 

Writ Petns Nos, 14, 24 and 25 of 1967, 
D/- 26-8-1968. 


(A) Constitution of India, Art 265 — 
Unconstituticmal tax and tax imposed 
sritbout authority of law — Distinction 
— Substitution of coinage does not 
amount to enhancement of tax. 

An unconstitutional tax has to be dls- 
tineuished from the tax imposed without 
authority of law. There is no enhance- 
ment of the tax where substitution of one 
coinage is made by another coinage of 
eauivalent value. No tax or duty can be 
levied by an executive order nor can a 
tax be imposed by inference or by ana- 
logy. There is no eouitv about a tax. 
In the matter of taxation, the assessee 
has no choice if the tax imposed Im au- 
thority of law. AIR 1963 SC 589 and 
1946 AC 119 and AIR 1967 SC 1401 and 
AIR 1967 SC 1801 and 
366 and AIR 1961 Cal 649 and AIR 1957 
SC 733, Ral on. (Para 8) 


(B) Civil P. C (1908), Pr«mible — In- 
terpretalion of Statutes — Inconsistent 
statutes — Implied repeal. 

Doctrine of Implied repeal is governed 
by well-established rules of construc- 
tion. A case of an implied repeal may 
arise where the laUr of the two general 
enactments is worded In negative termSL 
It may also arise where the later generm 
enactment Is in affirmative terms but. in 
fact, it involves that negative which ren- 
ders the earlier general enactment incon- 
sistent Each case of an implied repeal 
Is to ^ considered on its own facts, the 
decisions in other cases being illustrative 
and not determinative. The Courts lean 
against implying a repeat This is be- 
cause the legislature is presumed not to 
intend that the two Inconsistent enact- 
ments should co-exist. Further if the 
two statutes are repugnant to each other 
then the general rule leges posteriorea 
priores contrarias abrogant (the later 
statute will abrogate the earlier) will ap- 
ply. AIR 1963 SC 1561, ReL on. (Para 7) 
Held that the Decree Law D/- 5-12-1910 
approving Regulamento das Minas and 
Decree Law No. 41680 D/- 16-6-1958 
Promulgating Reforma monetaria do 
Estado da India were to be construed 
according to Indian system of law and 
that they were not Irrecondlable and 
the latter did not repeal the former by 
necessary ImplicatiorL AIR 1967 Goa 
102, ReL on. (Para 7) 
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(C) Civil P. C. (1908). Preamble - 

Precedent — Case is authority for wfaat 
It decides. (Para 7) 

(D) Constitution of India, Art. 226 — 

Jurisdiction under — Nature of — Juris- 
diction is extraordinary and has to be 
sparingly used. (Para 9) ' 

Cases Referred: Chronological Paras / 

(1968) AIR 1968 Goa 3 (V 55). Joao 

da Costa v. Union Territory of Goa 8 
(1967) AIR 1967 SC 1401 (V 54)= 

ILR 46 Pat 848, Tata Engineering 
and Locomotive Ltd. v. Asstt. 
C!ommissioner of Taxes T 

(1967J AIR 1967 SC 1801 (V 54)= 

(1967) 2 SCR 679. New Manek 
Chowk Spg. and Wvg. Mills Co. 

Ltd. V. Murucipal Ckirporation of 
the Citv of Ahmedabad f 

(1967) AIR 1967 Goa 102 (V 54). 

Xec Avub V. Goa Government t 

(1964) AIR 1964 SC 1006 (V 5l)= 

(1964) 6 SCR 261. State of 
Madhya Pradesh v. Babulal Bhal- 

(1963) AIR 1963 SC 589 (V 50)= 

(1963) Supp 1 SCR 275, Mangalore 
Ganesh Beedi Works v. Stale of 
Mysore 7 

(1963) AIR 1963 SC 158! (V 50)= 

(1964) 2 SCR 87. Municii^ Coun- 
cil. Palai v. T. J. Joseph T 

(196)) AIR 1961 SC 964 (V 48}= 

1962-1 SCR 1, Amalgamated Coal- 
fields Ltd V. Janpada Sabha, 
Chhindwara 8 

(1961) AIR 1961 Cal M9 (V 48)= 

65 Cal WN 705. Kastur Chand v. 

Gift Tax Officer 7 

(1957) AIR 1957 SC 733 fV 44)= 

1957 SCJ 709. Gulabdas & Ca 
v, Asstt. Collector of Customs 7 
(1946) J946 AC 119=1945-2 All ER 
499, Canadian Eagle Oil Co v. R. f 
(1940) AIR 1940 Mad 366 (V 27)= ‘ 

ILR 1940 Mad 178 (SB). Com- 
missioner of Income Tax Madras 
V, Bosetto Brothers Ltd^ Madras T 
S. K. Kakodkar with B. S. Ramaniffl 
and S. K. Sonak. for Petitioners: S, 
Tamba. Govt. Pleader, for Respondents. 


ORDER:— The petitioners In petitions 
Nos. 14. 24 and 25 of 1967 under Arti- 
cles 226 and 227 of the Constitution have 
Questioned the right of the respondents 
to lew and collect the mining taxes for 
the years 1962 to 1966 as indicated in the 
final mining tax lists, on the ground that 
such taxes are without the authority of 
law. The praver is that assessments made 
In these lists should be quashed by a 
writ of certiorari or any other appro- 
priate writ, direction or order. In petl- 
Uons Nos. 24 and 25 the petitioners have 
been called upon to pay the taxes In ao* 
cordance with these lists, while in peti- 
tion No. 14. such a demand is imminent 
Learned Counsel for the parties are ag- 
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reed that the decision in writ petition 
No. 14 will also govern petitions Nos. 24 
and 25. The arguments are advanced in 
petition No. 14 only. This is because the 
questions involved are identical except 
for some minor variations, which are 
not materiaL 

2. The respondents In this case are — 
(1) The Union of India through the Ad- 
ministrator of Goa. Daman and Diu, 
Panaji; (2) The Government of Goa. Da- 
man and Diu: (3) The Director of Indus- 
tries and Mines, Government of Goa, 
Daman and Diu; and (4) the Commis- 
sioner for Revenue and Taxes, Govern- 
ment of Goa, Daman and Diu. 

3. The case of the petitioner Xembu 
Govinda Sinai Cuvelcar and two others 
in Petition No. 14 is that they are the 
owners of some mining concessions. Du- 
ring the Portuguese regime these conces- 
sions were regulated by 'Regulamento das 
Minas’ as approved by Decree-Law dated 
20-9-1906, (hereinafter referred to as the 
1906 decree’l. The fixed tax known as 'Im- 
posto fixo’ under the 1906 Decree was 
500 reis per hectare for mines containing 
non-precious stones or metals. By De- 
cree Law dated 5th December, 1910, 
(hereinafter referred to as 'the 1910 
Decree’), the Government of Portugal 
fixed the official rate of the Portuguese 
rupee as equivalent to 350 reis (herein- 
after referred to as 'the Goan rupee’). In 
'Estado de India’, that is. Goa, Daman 
and Diu. (hereinafter referred to as 'the 
territory’), the Goan rupee was a legal 
tender in the territory. By Decree-Law 
of 1911 (hereinafter referred to as 'the 
1911 Decree’), in metropolitan Portugal 
after 1911, the escudo was a legal tender 
with its sub-division into 100 centavos. 

Before 1911 in metropolitan Portugal 
the escudo was a legal tender _ with its 
sub-division into 1000 reis. Reis ceased 
to be a legal tender in metropolitan Por- 
tugal after 1911. The tax liability levied 
was increased ten times by Decree Law 
No. 22251 dated 9th September. 1942, 
(hereinafter referred to as 'the 1942 Dec- 
ree’). As the Goan rupee was a legal 
tender in the territory the tax in reis 
under the 1906 Decree was payable in 
the Goan rupees at the official rate of 
one Goan rupee as equivalent to 350 reis. 
In terms of the 1910 Decree. This was 
the position upon 1958 when the Govern- 
ment of Portugal promulgated 'Reforma 
monetaria do Estado da India’ (Currency 
Reform Law) known as Decree-Law No. 
41G80 dated 16th June 1958, (hereinaftei 
referred to as 'the 1958 Decree’). The 
Goan rupee ceased to be a legal tender 
with efiect from 1st January*. 1959, when 
the 1958 Decree was brought into force 
In the territory. Under the 1958 Decree, 
the escudo (hereinafter referred to as 
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'the Goan escudo’), became the mone- 
tary unit exchangeable at par with the 
escudo of metropolitan Portugal. The 
escudo then became a legal tender. 1 
Goan rupee was exchangeable at the rate 
of 6 Goan escudos. 

'The territory was liberated with effect 
from 20th December 1961. but. before 
that date, for the years 1959 to 1961, the 
Portuguese Government published the 
final mimng ^ lists, as in the past. The 
tex liability in these lists was express^ 
in the Goan escudos. These lists, accord- 
ing to the petitioners, were prepared by 
merely multiplying the tax figures in the 
Goan rupees in the 1958 final mining tax 
list by six Goan escudos. The territory 
became part of India with effect from the 
20th day of December. 1961, as a result 
of the Constitution (Twelfth Amendment) 
Act, 1962. enacted on 27th March, 1962. 
The Government of India withdrew the 
Goan escudo from circulation and, in its 
place, substituted the Indian rupee as a 
legal tender at the exchangeable rate of 
6 Goan escudos for one Indian rupee. 
Under S. 5(1) of the Goa. Daman and Diu 
(Administration) Act, 1962. enacted by 
Parliament on 27th March. 1962. and 
brought into force with back effect from 
5th March. 1962, the laws in force imme- 
diately before the 20th December, 1961, 
were continued in force in the territory 
until amended or repealed by a compe- 
tent legislature or other competent au- 
thority. The Mines and Minerals (Regu- 
lation and Development) Act, 1957 and 
the Mines Act, 1952 and the rules made 
thereunder were made applicable to the 
territory with effect from 1st October, 
1963, but the tax continues to be levied 
on the basis of the 1906, 1910, 1942 and 
1958 Decrees, which were continued in 
force under the said Section 5 (1). 

The final mining tax lists for the years 
1962 to 1966 were prepared by the res- 
pondents in terms of these Decrees ex- 
cept in place of the Goan escudo, the In- 
dian rupee was substituted. The peti- 
tioners discovered in March 1967, for tho 
first time, that the final mining tax lists 
for the years following 1959 were -ri- 
tiated by a fundamental error. The 1958 
Decree established a complete parity of 
exchange between the currency of met- 
ropolitan Portugal and the currency of 
the territory, and, in view of the appli- 
cation of the 1911 Decree and also In 
view of the repeal of the 1910 Decree by 
the 1953 Decree, the liability of tha 
petitioners to pay the tax would be about 
seventeen times less than the liability 
assessed under the final mining tax lists 
for the years 1962 to 1966. The increaso 
in taxation by about seventeen _ times 
after liberation is in contravention o' 
Article 265 of the Constitution and. cot- 
scQuently, the ossessment made tnere^ 
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may be quashed. This, in substance, is 
the case of the petitioners. 

4. The case of the respondents, broad- 
ly stated, is that the petitioners are Ruil- 
ty of laches. They did not challenge the 
final mining tax hsts for the years 1962 
to 1966 for several years imtil shortly 
before they filed the present petition. 
These lists are prepared in accordance 
with the 1906 Decree and other Decrees. 
This is an executive act and hence not 
iustidable. There is no error apparent 
on the face of the record which 
justify interference by a writ of certio- 
rari. The petitioners have no legal right 
to the performance of any legal duty and, 
therefore, there is no case for a writ of 
mandamtis either. The coinage reis was 
not considered as a sub-division of metro- 
politan escudo, in the territory. From 
1910 till 1965 the tax was computed on 
the basis of 350 reis equivalent to 1 Goan 
or 1 Indian rupee, as the case may be. In 
terms of the 1910 Decree. 

The 1911 Decree had no application to 
the territory eind, therefore, no reliance 
can be plao^ thereon. The 1958 Decree 
did not repeal the 1910 Decree, which 
fixed the ofilcial rate of the Goan rupee 
at 350 i^. The monetary unit lor the 
purposes of the tax continued to be reis 
before liberation, and not a single com* 
p lain t was made by the mine owners nor 
any appeal filed under Article 136 of the 
1006 Decree. The petitioners paid the 
tax as assessed in the final mining tax 
lists for the years before 1962 on the 
basis of 1 Goan rupee equivalent to 350 
rds, and not 1 metropolitan or 1 Goan 
escudo equivalent to 1000 reis. The 1958 
Decree did not enable the petitioners to 
discharge their tax liability on basis of 1 
Goan escudo equivalent to 1000 reis. 
There is no contravention of Article 265 
of the Constitution. The final mining tax 
lists for the years 1962 and 1966 are not 
Invalid. The assessment is according to 
the provisions of the laws continued after 
liberation. The petition is misconceived 
and accordingly it should be rejected. 

5. The principal question for conride- 
ratioa is whether the tax levied for the 
years 1962 to 1966 is by authority of law 
In terms of Article 265 of the Constitu- 
tion. That Article provides that no tax 
shall be levied or collected except by au- 
thority of law. In order to answer this 
question I may turn to the pleadings of 
the parties which are not very dear. It is. 
therefore, necessary to draw a thread of 
clarity through the web of coinage cur- 
rency and tear the outward wrappings 
In order to see the substance. I sh^ 
first delimit the field where there is ag- 
reement between the parties and then go 
on to the controversial area of disagree- 
ment, As in life so In law, agreement 
has first preference. The parties are ag- 
reed that upto January 1959 vtiien the 
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1958 Decree came into force in the ter- 
ritory, the tax liability was correctly 
computed in terms of the 1906, 1910 and 
1942 Decrees, These are the laws stUl 
In force. 

The method of computation followed 
by the Portuguese Government, before 
liberation, and thereafter by the respon- 
dents, may be briefly Illustrated so that 
the area of disagreement may appear 
dear. I shall take a hypothetical case 
where, for example, a mining concession- 
aire owns 100 hectares of non-precious 
metals or stones. The tax payable by him 
would be SOO reis per hectare under 
Artide 132 of the 1906 Decree. Liability 
Is declared under this charging provi- 
sion, The total tax would thus amoimt 
to 50,000 reis. Under Article 1 of the 
1910 Decree, this liability is next to be 
ascertained at the rate of 1 Goan rupee 
^equivalent to 350 reis, that is, 50,000/350 
— 142.86 Goan rupees. This woiild be 
the second step. The third step would 
be to multiply 142.86 Goan rupees by 10 
as the tax liability was increased by ten 
times, under Article 1 of the 1942 Dec- 
ree. The total tax paybale would thus 
amount to 1428.6 Goan rupees. This was 
the position until the 1958 Decree came 
Into force. The tax liability of 1428.6 
Goan rupees was multiplied by 6 Goan 
escudos, as a result of the 1958 Decree, 
The total tax payable would thus amount 
to 8571.6 Goan escudos at the official rata 
of one Goan rupee exchangeable for 6 
Goan escudos. This would be the fourth 
step, end the tax became payable In the 
escudos and not in the Goan rupees. 

This was the method of computation 
before liberation. It was adopted by the 
respondents after liberation except for 
the substitution of the Indian rupee in 
place of the Goan escudo, at the exchange 
rate of 6 Goan escudos for 1 Indian rupee. 
This was the fifth and the last step. This 
substitution was initially by an executive 
order by the Military Governor of Goa, 
dated 30th December, 1961, but later It 
assumed the authority of law under Sec- 
tion 0 (1) of the Goa, Daman and Diu 
(Administration) Act. 1962, enacted by 
Parliament on 27th March, 1962. The 
eserative order stated that the reis ol 
^change is 6 escudos to the Indian rupee. 
Se^on 9 (1) validated this action by 
declaring that it "should be as valid and 
operative” as if it had been done or 
in accordance with law. The tax 
liability in the case contemplated would 
thus amount to 8571.56/6 escudos=1428.6 
Indian rupees. This Is the method of com- 
putation followed by the respondents. 

6. The disagreement arises because of 
the operation of the 1958 Decree. The 
aSect of this Decree Is viewed diffeiently 
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appears to be clear, viz. to punish a per- 
son guilty of violation of an injunction. 
It is true that the Court cannot fill in 
gaps left over by the Legislature and the 
intention of the Legislature has to be 
gathered from what has been enacted by 
it. It is also true that the cardinal rule 
of construction of the Acts of Legislature 
is that they should be construed accord- 
ing to how the Legislature itself has ex- 
pressed and when the language and the 
structure of a provision is clear, 
it should be given effect to. But that does 
not mean that one should ignore the true 
perspective and the setting in which a 
provision has been placed. It is true that 
the language of an enactment reflects the 
legislative intent but all that can be said 
in the present case is that sub-rule (3) of 
Rule 2 has not been placed at its proper 
place. Nevertheless, the intent of the 
Legislature is clear and the words that 
have been used in sub-rule (3) are that 
"In case of disobedience, or of breach of 
any such terms” and these words which 
are followed by the penalty to be im- 
posed show that the Legislature intended 
to punish breaches of injimctions falling 
under Rule 1 as well as imder Rule 2. 
Order XX5IIX, Rule 1 and Rule 2 have 
to be read \vith Section 94 of the Civil 
Procedure Code which is as under : — 

"In order to prevent the ends of justice 
from being defeated the Court may, if it 
is so prescribed, — 

(a) issue a warrant to arrest the de- 
fendant and bring him before the Court 
to show cause why he should not give 
security for his appearance, and if he 
fails to comply with any order for secu- 
rity commit him to the civil prison; 

(b) direct the defendant to furnish 
security to produce any property belong- 
ing to him and to place the same at the 
disposal of the Court or order the at- 
tachment of any property; 

(c) grant a temporary injunction and 
in case of disobedience commit the person 
guilty thereof to the civil prison and 
order that his property be attached and 
sold; 

(d) appoint a receiver of any prope^ 
and enforce the performance of his duties 
fay attaching and selling his property; 

(e) make such other interlocutory orders 
as may appear to the Court to be just and 
convenient.” 

Under sub-clause (c) of Section 94, the 
Court is empowered to grant a temporary 
injunction and in case of disobedience 
commit the person guilty thereof to the 
civil prison and order that his property 
be attacljcd and sold. The grant of an 
injunction has been provided for under 
Order 39 and if we read both the section 
and the rules together, it would appear 
that the punishment prescribed under 
sub-rule (3) of Rule 2 would apply to an 
injunction issued under Order XXXIX 
1969 Guj./3 n G— 23 


and Section 94. Order XXXIX has to be 
read m the light of Section 94 and on 
readmg both the sections together, it 
appears that what was intended by the 
L^islature was that the punishment pro- 
vided for in sub-rule (3) of Rule 2 was 
m respect of all injimctions issued under 
Order XXXIX and section 94 and we 
cannot persuade ourselves to accept the 
arg^ent that the Legislature did not in- 
tend to punish a person who had flouted 
M order of injunction issued imder 
Order XXXIX, Rule 1, although it intend- 
ed to punish a person who had committed 
a breach of injunction issued under Rule 
2 of Order XXXlX. We are, therefore, in 
agreement with the view expressed in 
AIR 1926 Mad 574 and AIR 1963 Andh 
Pra 136. The learned trial Judge had, 
therefore, the power to punish the appel- 
lant for breach of the injunction granted 
on 21st March 1960. In view of the above 
finding, it is unnecessary to take resort 
to the provisions of section 36 and Order 
21, Rule 32 of the Civil Procedure Code. 
Section 36 provides that — 

"The provisions of this Code relating 
to the execution of decrees shall, so far as 
they are applicable, be deemed to apply 
to the execution of orders.” 

Order 21, rule 32 lays down that where 

the party against whom a decree 

for an injunction has been passed, has had 
an opportunity of obeying the decree and 
has wilfully failed to obey it, the decree 
may be enforced in the case of a decree 
for an injunction by his deten- 
tion in the Civil prison, or by the attach- 
ment of his property, or by both. It will 
be seen that the penalty is almost the 
same as one contained in Order XXXIX, 
rule 2(3) and the period of detention in 
dvil prison would be regulated hy the 
provisions of Section 58 of the Civil Pro- 
cedure Code. It was on this reasoning 
that the power to impose penalty for a 
breach of an order of injunction issued 
under Order XXXIX, Rule 1 v/as sought 
to be justified by the Nagpur High Court 
in AIR 1945 Nag 134. This is indeed a 
possible view of the matter, but as al- 
ready stated, the power to punish for 
breach of an order of injunction issued 
imder Order XXXIX, Rule 1 can more 
appropriately be justified on the view 
that sub-rule (3) of Rule 2 of Order 
XXXIX also covers cases of breach of 
orders for injunction issued under Order 
XXXIX, Rule 1. 

12. For the reasons aforesaid, we are 
unable to accept the argument of Mr. 
Shelat that the learned trial Judge had 
no power in law to punish the appellant 
for the breach of the order of injunction 
passed against him. 

13. The appeal, therefore, fails and is 
dismissed with costs. 

CWM/D.V.C. Appeal dismissed. 
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M. U. SHAH AND J. M. SHETH. JJ. 
Dayaprakash Trikambhai. Appellant V. 
Special Land Acquisition Officer, Baroda, 
Respondent. ... 

First Appeal No. 373 of 1962, D/- 
1967, against decision of Joint Civil J., Sn 
Division at Baroda in C. S. No, 1 of 
1960. 

(A) Land Acquisition Act (1894), Ss. 9 
(1), 15, 16, 18, 23(1) — Reference under 
S. 18 — Claimant in pursuance of notice 
issued under S. 9 filing claim statement 
on 20-8-1959 -- Plantain plants planted 
on land under acquisition after 20-8-1959 
— Award given on 10-11-1959 and posses- 
sion taken on 5-12-1959 — Plantain 
plants standing on land at the time — 
Held under S. 23 Court was bound to 
take into consideration damages sustained 
by claimant by reason of taking standing 
crops on land under acquisition at ttoe 
of Collector’s taking possession — Claim- 
ant could agitate this question in court 
in reference under S. 18. (Paras 10, 12) 

(B) Land Acquisition Act (1894), Ss. la. 

23, 24 — Scope — S. 23 deals with mat- 
ters to be considered by Court in deter- 
mining compensation — Court is obliged 
to take them into consideration — Collec- 
tor has in view of S. 15 only to take 
guidance from Ss. 23 and 24 in determin- 
ing compensation :(195S) 57 Bom LR 934 
(938), Dissent, from, (Para Ml 

(C) Land Acqubitlon Act (1894), S. 16 
— Scope. 

S. 16 does not lay down any time limit 
within which the Collector is obliged to 
take possession after the declaration of 
the award. The Collector can take posses- 
sion at his own sweet will. The claimant 
is not expected to keep his land unculti- 
vated till the Collector decides to take 
possession of it. (Para 10) 

(D) Land Acquisition Act (1894), S. 23 

( 1 ) — Criterion for compensation is the 
damage and not the market value — 
Actu^ loss to owner by depriving him of 
harvest, is the basis, and>not price of un- 
ripe crops. (Para 14) 

Cases Referred: Chronological Paras 
(1955) 57 Bom LR 934, Special 

Land Acquisition Officer, Bombay 
City V. Kalyanji Dewji Dharsl 2, 7 
(1907) ILR 30 Mad 151=16 Mad 
LJ 551, Sub-Collector of Godavari 
V. Seragam Subbaroyadu 15 

J. M. Patel, for hL M. Patel, for Appel- 
lant; H. M. Choksi, Govt. Pleader with 
B. R. Sompura, Asst, Govt. Pleader, for 
Respondent 
SHETH J. !— 

• • ■ » « 

A short but an Interesting question 

arises in ^s appeal. 

•Only portions approved for reporting 
by High Ck>urt are reported here. 

DL/HL/C104/68 ’ 


2. The notification under Section 4(1) 
of the Land Acqtuktion Act. 1894 was 
published in the Government Gazette on 
3rd September, 1958. In pursuance of a 
notice, issued imder Section 9 of the Act, 
the appellant-claimant filed his claim 
statement on 20th August, 1959. At that 
time, on the land tmder acqtiisition he had 
not planted the plantain plants. The 
award was given by the Land Acquisition 
Officer on 10-11-1959. The possession ol 
the Land was taken on 5-12-1959, i. e, 
after the award. The Land Acquisition 
Officer had made the Panchnama at the 
time of taking possession of the land. 
That Panchnama is Ex. 40 of 29-11-1959. 
It means that the Panchnama was also 
made after the award was declared. At 
that time, the Panchnama of the standing 
crops was made. The Panchnama reveals 
that there were 2,000 plants of plantains 
standing on the land under acquisition, 
and the possession of the land alongwith 
those plants was taken. The claimant-ap- 
pellant, in the reference application that 
came to be made, had claimed compen- 
sation for the damages caused to him on 
account of taking possession of the land 
with the standing crops. He has stated 
therein that the income therefrom would 
have been to the extent ol Rs. 9,000, No 
doubt, he laid that claim, stating it to be 
one of the grotmds in support ol his total 
claim of Rs. 12,000/- and odd. The learned 
trial Judge observed in para 10 of his judg- 
ment, In regard to this claim, as under,- 
"The claimant has led evidence regard- 
ing the loss of the crop of plantains in 
the land. There were plantain plants 
nearly two months .old when possession 
was taken on 5th December, 1959. Al- 
ready the award had been passed on .10th 
November. 1959 and hence, natxirally the 
claimant did not claim any amount before 
the Land Acquisition Officer on this 
ground under Section 9 of the Land Ac- 
quisition Act. There was no crop when 
the notification under Section 4 was pub- 
lished. Hence, the claimant Is not entitled 
to any compensation for the crop as com- 
pensation for the land itseli He can 
claim compemation only under Section 23 
"Secondly”. But from the application for 
claim it is clear that he has not claimed 
anything for the crop of plantains. He has 
paid court-fee only for the additional 
compensation claimed for the land itseli 
He has been paid only the costs of culti- 
vation while ta king possession. No doubi 
he would be entitled to claim the loss 
he suffered because he could not harvest 
the crop. He has'exaroined an expert who 
has estimated that the yield from 3.000 
plants would have been 1,42,500 ptmds 
ol plantains (Ex. 47) assuming that there 
were 3,000 plants on the land. The expert 
Chandulal Chhotalal (Ex. 45) did not afr 
tually see the crop but he only examlnrf 
the soil and other factors. Moreover, hw 
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estimate is about average cultivation He 
a^ts that the cultivation of the fi Jd “ 
Question was below average. Hence toe 
yield that toe claimant would have got 
woSd have been definitely inuch less 
toan whtt the expert states. It is in ew- 
dence that the rate of 

Acc^rdto^'to toe claimant, there 
0^ plants. In the Panchn^ama made 

§f^“oO ^The amount he would have 

1“ i" VfHo-s 

-i I gSSee^agS. “tohhrelJlS 

^“orth’’e“«Std,«ore„mS 

compeSati^n for the Plan^ 

pl^ts that wem It should be 

SSlced^ toafin the aPPH-tionJor ^ 

”o? SI 

.tor the 

itsell 


in.* 

The auestlon for ““gSd^sKSS 
US as contended th® Jearn^a ^ 
Government Pleader, made by the 

ttat as no a'^,f„fTetore the Land Ac- 
daimant-appellant specific conten- 

quisition Officer, and n P ^ before 
Son has been Xobjection 

the Land Acquisition O^er ^ J^ourt 

on that basis could be r^a 

in the reference toat cam ^ ^ jtion 

m,der Se^on I® ““^^ftS'lhat the 
Act. In short, ar^^ ^ ^ 
reference being "ot ^ 3 ^ 0 ^ for consi- 
dal proceeding toe quesu^^ 
deration m t^t r . . j before the 

against the question ag fresh qu- 

Land Acquisition officer md no “ ^ ^ e 

si ss 

arTuVcnT'he Tn^te^ S^'^Bom ^lS°934° to 

Kalyanji Lew;i Dhara^ ^ 

Advocate, Shn Patel, appeaim^ u 

of the claimant, contended toat^toe^cin^ 

mant ^ad put forward to^ daina, 

12.000 and odd. In simpon ^o^i^ 

9.000 therefrom. That was l^e g . 
no doubt, taken up by him as fho^ m 
toat reference application m support ot 
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big claim made for Rs, 12,000 and odd. 

He contended toat the possession having 
been taken after the award was dedared 
and as these plants were not existing or 
standing at toe date of notification under 
Section 4(1) of the Act, was publish^, 
no question arose for laying the claim 
before the Land Acquisition Officer. He, 
therefore, contended that the ratio of the 
decision dted by toe learned Assistant 
Government Pleader cannot be pressed 
into service. Before we advert to the de- 
rision dted by the learned Assistant Gov- 
ernment Pleader, we first propose to refer 
to several important sections for under- 
standing the scheme of toe Land Acquisi- 
tion Act, 1894. r, f 

3. The material part of Section 9 of 
the Act nms as under: — 

”9(1) The Collector shall then cause 
public notice to be given at convenient 
places on or near the land to be taken 
stating toat the Government intends to 
take possession of toe land, and toat 
claims to compensation for all interests 
in such land may be made to him.” 

“(2) Such notice shall state the parti- 
culars of toe land so needed, and shaU 
require aU persons interested in the land 
to appear personally or by agent before 
toe Collector at a time and place therein 
mentioned (such time not being earlier 
than fifteen days after the date of publi- 
cation of the notice), and to state the 
nature of their respective interests m the 
land and the amount and particulars of 
their claims to compensation for such in- 
terests and their objections (if auy) to the 
measurements made under S. 8. The Col- 
lector may in any case require such rfate- 
ment to be made in writmg and signed 
by the party or his agent.” 

A perusal of this Section mdicates that 
on receipt of a notice under that Secti^. 
the person interested has to state the 
nature of his respective intereste in the 
land and the amount and particulars _ of 
his claim to compensation for such m- 
terests and to file objections (if any) 
regarding toe measurements. It \wll be 
significant to note that in the instant case, 
at the time toe notification under Section 
4fll was issued, there were no such plants 
Ending on toe land under acquisition. 
It transpires from the evidence of ^ 
claimant’s power of attorney holder, 

32 toat they were not even stanchng on 
the date, the claim was made by the 
daimant before the Land Acqmsition 
Officer on receipt of notice, issued tinder 
Section 9 of the Act. If these crops or the 
plants were standing on the land under 
acouisition at the date of publication of 
SeS 4(1) of the Act,, the daim would 
have been covered m his claim made lo 
{he compensation for the land i^H- As 
that was not the cS made 

S toTlS theso Ptots wore 
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not standing on that date as well as on the 
date, the claimant laid the claim before 
the Land Acquisition Officer, In pursu- 
ance of the notice imder Section 9 of the 
Act, he could not have given the parti- 
culars of the claim and could not have 
v^ued that interest of his. The obvious 
reason being that they were not existing 
on that date and eventually, no occasion 
could arise for evaluating that interest of 
his. It also transpires from the evidence 
that these plants were about Ij months 
old at the time, the Panchnama, Ex. 40 
came to be made, and it was made after 
the award was declared. The question for 
consideration is, therefore, as to whether 
in the absence of any claim made in that 
regard prior to the declaration of the 
award, this claim could be made in the 
reference application that came to be 
made imder Section 18 of the Act 

4. Section 11 of the Act deals with a 
question regarding the inquiry and award 
to be made by the CoUector. 

(l) He has to determine the true area 
of the land; 

(ii) the compensation which m his opin- 
ion should be allowed for the land; and 

(iii) the apportionment of the said com- 
pensation among aU. the persons known 
or believed to be interested in the land, 
of whom, or of whose claims, he has in- 
formation, whether or not they have 
respectively appeared before him. 

5 . Section 15. which in our opinion is 
material for our purposes, runs as 
under — 

"In determining the amount of compen- 
sation, the Collector shall be guided by 
the provisions contained In Ss. 23 and 24.” 

Thus it is evident that the Collector is 
also enjoined to take into consideration 
Sections 23 and 24 of the Act, no doubt, 
he has to take guidance only from those 
provisions, 

6. Section 18 states that: 

. ."(1) Any person interested who has not 
accepted the award may, by written ap- 
plication to the Collector, require that the 
matter be referred by the Collector for 
the determination of the Court, whether 
his objection be to the measurement of 
the land, the amount of the compensation, 
the persons to whom it is payable, or the 
apportionment of the compensation among 
the persons interested.” 

"(2) The application shall state the 
l^rounds on which objection to the award 
13 taken. . . . 

This section indicates that the c laiman t 
who seeks reference to the Court, can 
take objection regarding the measure- 
ment of the land; (2) the amoimt of com- 
pensation; and (3) the persons to whcan it 
IS • payable or tiie apportionment of the 
compensation amongst the persons inter- 
estei 

7. Admittedly, the present appdlant/ 
riflimnn t had t^en objection regarding 


the amount of compensation. He in all 
claimed compensation of Rs. 12,000 > and 
odd. Amongst the grounds mentioned in 
support of the claim, he referred to the 
fact that there were 3,000 plants of plan- 
tains standing on the land imder acqidsi- 
tion at the time of taking over its posses- 
sion and he suffered a loss of an income 
of Rs. 9,000 therefrom. That fact should 
be taken into account while awarding 
compensation to him. It will be significant 
to note that the learned Assistant Gov- 
ernment Pleader also concedes that this 
Is not a case where this claim made by 
the claimant is hit by the provisions of 
Section 25 of the Act. His contention Is 
that as this claim was not made before 
the Land Acquisition Officer, the Court 
cannot go into this question, fflie Court 
had to confine itself to the questions con- 
sidered by the Land Acquisition Officer 
only. The Court cannot go Into any other 
question. If we read this Section 18 of tlw 
Act, on a plain reading of it also it does 
not appear that it lays down any such 
rule. No doubt, if no objection regarding 
the measurement is taken before the Land 
Acquisition Officer, objection regarding it 
cannot be taken before the Court In the 
reference that be made to the Court 
under Section 18 of the Act. If the 
amount of compensation Is stated to be 
inadequate, in the Court, In the reference, 
he can lay a claim for the compensation 
for the land value etc. It was contended 
by the learned Assistant Government 
Pleader that even though possession was 
not taken prior to the date of declaration 
of the award, the claimant could have 
anticipated these damages and could 
have laid a claim in regard to It before 
the Land Acquisition Officer. He further 
contended that even though these plants 
were not existing on the date, the claim- 
ant filed his claim statement before the 
I-and Acquisition Officer, he could have 
amended his claim before the Land Ac- 
quirition Officer and could have put for- 
ward his supplementary claim for these 
damages. As he has not done it, his 
in that regard cannot be entertained in 
the reference. No doubt, the observations 
made by Mr. Justice Tendolkar of the 
Bombay High Court, in 57 Bom LR 934, 
prima fade lend support to the argu- 
ment, advanced by the learned Assistant 
Government Pleader, Shri Sompura. The 
relevant observations made therein can be 
referred to, with advantage at this stage. 
They are as under— 

‘'Where a claim for damages of the 
nature contemplated in the grounds 
“secondly” to "sixthly” In Section 23(1) 
of the Land Acquisition Act, 1894, is not 
put forward before the Collector under 
Section 9(2) of the Act. it cannot be al- 
lowed to be put forward for the first time 
upon a reference under Section 18 of the 
Act” 
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"The claimant must, in the &st in- 
stance, if he wishes to claim dam^ages 
under any of the heads secondly to 
"sixthly” enumerated in Section oi 
the Act, make such a cW when he puts 
forward a claim under Section 9(2). If he 
failg to do so, it is not open to the Col- 
lector to consider of his own motion whe- 
ther the claimant has sustamed damage 
under any of the sub-heads secondly 
to "sixthly” described under _ Section 26 . 
Before the Collector’s award is made, the 
Collector may allow the claimant to 
Snend his claim ^ by giving particulars as 
regards any alleged damage, an<i “ 
does so, the Collector may proceed ^ ad- 
judicate upon it; but m the absence of an 
adjudication as regards damages sust^- 
ed by the claimant, no question c^ 
of the claimant conung to ^ 

reference and claitimg^ that damage has 
been sustained by him.’ 

"When Section 23 of the Land Acqmd- 
tion Act 1894, refers to damage sustain 
S at Se S of possession,^it can only 
be such daSse as'ean have been rgjen- 
ably anticipated at or before the time of 
making the award. 

R The learned Assistant Govenunent 
Pleader invited our attention to c 

“coS^sfior the to 

?s£Se“d 

■■fourthly” toe™ tL Col- 

leX's tSSTpeSMSion; end the potot 

apparently mode i^hrt whereas th 

lector does not ordmaruy taxe m 
except when resort^ ff^Sil aft^the 
powers under grounds of 

award is at a date 

damage in .v g^^aking of the award; 
subsequent to the ma^g cannot 

S '.TSfwiJh" s^fe'rf sss;^vr?o 

*brtSef|m hy to per- 

or before the time of malang the award. 
Of course in a case in which possession 
has S taken under the Prov^ions of 
Section 17 the damage may be actual and 
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in other cases only prospective. But that 
does not prevent the claimant from claim- 
ing the damage which could have been 
reasonably foreseen before the date of the 
award It is possible to conceive of cases, 
however, where the damage caused could 
not be so reasonably foreseen. What the 
remedy of the claimant would be in such 
a case, it is not necessary to determine 
in these proceedings because it is not al- 
leged in this case that any damage re- 
sulted which could not have been reason- 
ably foreseen at or before the date of 
making the award. Such damage can cer- 
tainly not be claimed upon a reference 
for the simple and ample reason that you 
can on reference only raise objections to 
the award of the Collector under Section 
18; and if the damage could not even 
have been reasonably foreseen at the 
date of the award, certainly po objection 
can be raised to the award itself on the 
ground that such damage was not allow- 
ed. It is said that there is no wrong 
without a remedy, and it is quite possime 
that the general law confers upon the 
claimants power to recover in proper 
proceedings any damage that he may sus- 
tain by reason of the acquisition whicli 
could not have been reasonably foreseen 
at or about the time of the m^ng of 
the award by the Collector and which 
could not, therefore, have been claimea 
before the Collector.” 


I, therefore, uphold the objection and 
disallow any evidence to prove such 
damages.” 

It will be significant to note that in that 
case,, the claimants at the time of hearing 
urged that as the land was acquired for a 
particular use, it would injuriously afl^t 
the value of the remaining land of the 
claimant and, they therefore, sought to 
prove that they had sustained damage by 
the .reason of acquisition for such pur- 
poses. 

9. It is, therefore, evident that in that 
case, the claimants could have very well 
anticipated the damages on account of 
the injurious affection of his remaining 
property by the acquisition of the land 
for the use as a cemetery. In the instant 
case, the possession of the land was not 
taken. The plants of plantain were plant- 
ed after the appellant-claimant had al- 
ready laid a claim before the Land Ac- 
quisition Officer in respect of his interests. 

10. Section 16 of the Land Acquisition 

Act states that: ^ 

"When the Collector has made an 
award under Section 11, he may 
session of the land, which shall there- 
upon (vest absolutely in th^fG^vern- 

nient). free from all encimbmnce^^^Kj 

'Sliged^ to^ take! 
Sa °^e"coUector ca'n ‘T4e possession 
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to take into consideration the damage 
siBtined by the person interested by rea- 
son of taktaB of any crops standing on 
the land at the time of Collector’s taking 
possession thereot It means that the 
Court has to take Into consideration the 
damage sustained by the claimant on ac- 
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lat his own sweet will. It Is not certain m 
to when he will take possession, 
mant is not expected to keep h^ md 
uncultivated till the Collector deades 
to take possession of it. If the possession 
had not been taken prior to the reapmg 
of these crops, no question of claiming 


or, J r^nensSion in regard to It would count of taking of any standing crops or 
cannot be said trees which may be on the land at the 


have arisen, ik, -- -- 

that the claimant could have antiapat^ 
these damages and could have claimed it. 
If the possession had not been taken prior 
to the reaping of these crops, the question 
of making any claim for the^ damag<» 
would not have arisen. In such an event, 
we are of the view that no such obj^ 
tions against this claim could be sust^- 
ed on these grotmds in a reference that 
could be made. The claimant in opm- 
lon. is entitled to make such a claim. 

11. If we now examine the wordings 
of Section 23 of the Act. it ^dlcatw wj^t 
are the matters to be considered by the 
Court in detemuning compensaUon. It 
does not deal with the matters to be con- 
ddered by the Collector at the tme of 
making an award. It is onlv 
the provisions of Section 15 of the Act to 
which we have already ® 


time of the Collector’s taking possession 
thereof. It means that It is only on zn 
event happening i.e., an event of taking 
standing crops which may be on the land 
at the time of taking possession, this 
question will arise. This section leaves no 
discretion to the Court. The Court is 
bound to take into consideration the 
damage sustained by the claimant by 
reason of taking standing crops which 
may be on the land acquired at the time, 
the Collector takes possession. If there are 
no standing crops at the time of taking 
possession, that question does notarise. In 
our view, therefore, the Court is boimd 
to consider this claim if the claimant has 
suffered any damages on account of 
standing crops which may be on the land 
under acquisition at the time of Col- 
lector’s taking possession. Taking in- 
to consideration all these rele- 


WiUCn we tiavc ^ ku wuBiuciauwii an Mieae reie- 

earlier Uiat the Collector Is to be guiow sections and the 'fact that the pos-i 

by the provisions contained in Sections m session was taken after the award, and 
•>! for deteiTuining the amount OI these nlants t were clant^^ after the! 


and 24 tor determining 
compensation. 

12. With the greatest respect to 
Justice Tendolkar. we are of the view 
that Ws remarks at page 938 are not 
wholly justified. Those remarks are as 
under,— 

"In the first Instance Section 23 deals 
with matters which are to be tak^ Into 
consideration by the pertwn malong toe 
award, viz. the Collector In the first In- 
stance, and once the award _ has ocm 
made, there can be no question of ^toe 
Collector considering anything at all. 

Section 23 deals with a quretion regard- 


these plants '■ were planted after the 
claimant had made a claim before] 
the Land Acquisition Officer, 
pursuance of a notice issued to him under 
Section, 9 of the Act. the claimant can 
agitate '.this question in the Court in the 
reference made under Section 18 of the 
Act We, therefore, reject the argument 
advanced by the '.learnt Assistant Gov- 
ernment Pleader, Shri Sompura. 

13. The next question for considera- 
tion b regarding the measure of these 
damages. The claimant had 'claimed Ri 
9,000 for these damages. The claimant’s 
power of attorney holder has been ex- 


Ing the matters to be considered by the emin^ at Ex. i32. He has not led any 
.Court in determining the compensation. It evidence regarding the costs of saDolincs. 
means, the Court is obliged to take into 


consideration the matters referred to. m 
Section 23 of the Act, while the Col- 
lector. in view of the provbions of Sec- 
tion 15 of the Act, has to take guidance 
from Sections 23 and 24 while determin- 
ing the compensation. Clause 2nd of sec- 
tion 23(1) of the Act with which we are 
jconcemed in the present appeal, runs as 
[under. — 

”23(1). In deternuidng the amount of 
compensation to be awarded for land ac- 
qt^ed under thb Act, the Court shall 
take into consideration the damage sus- 
tained by the person interested, by reason 
of the taking of any istanding crops ta 
trees which may be on the land at the 
time of taking possession.’’ 

In our view, a plain reading of this 
clause indicates that the Court b obliged 


evidence regarding the costs of sapplings. 
costs of labourers, etc. He has not also 
produced ',any documentary evidence in 
support of his claim. He also admits that 
the plantain plants had never been grown 
prior to thb ^occasion. He has no doubt, 
stated that the plants were watered 7 to 8 
times by the water of the well nearby. 
It appears from the evidence of an Ex- 
pert, Chandulal Chhotalal Shah,! examined 
by him at Ex 45, that the water of this 
well was quite suitable :for watering these 
plants and the soil was also adaptable for 
planting the plantain plants. That witness 
was a Vice-President of Agricultural Col- 
lege. Anand from 1947 to 1955, and was 
holding M.Sc. Degree of Bombay and 
Ph.D. Degree of '.London University, He 
has abo worked as a Joint Director of 
Agriculture in the State of Saurashtra, 
and ‘.abo worked as a Deputy Director of 
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Agriculture in Gujarat. It is true that at 
tile toe he visited the site, there were 

no XI -.standffig. From the 

Tip Has ffivGii th-G avGra^s yiGld^ o 
plants, a has stated tuS 

ISe^tto °he hi sSId th'af Saner^^ 

S,= ISert “woffi thg 

MdfSStaSement wty Mow averaBe^t 
is ‘therefore, evident that to yiem ^ 

St hi estimated by 
sideration the factor that ^ 
ment was below ‘.average. _ The leamea 

KocSe Shri Patek appearmg on beh^_ 

ol the datoart f g ^ Iwardlfto hint 
pensation of Rs. d.uuu dwa 

for the damages. As egair^ thi . 

learned Assistant Government Pleads 

urged that the Panchnama. Ex. 40 ravems 
S tlTcosls ot awfs The 

charges would he about Rs. ^o. 

to tSai^ages.^^^ o^ 

not well founded. I _ 

14 The learned Author Sanniva Row. 
his book. Law of Land Acquisition & 

ments under the neaomg 
when 

clause, ^ damage and market val^e^ 

wMcf Sfow'S® Sfiers by ^emg depto 

aA rt-F +Hp Harvest end not tHe price i 
ed of me na words, 

S^prlfS axl ^Bd, so that the 
“"?? g wStSl to note that the orit^ 

SoTi? srvS. Th»3C£ 

“kTS SisfirSrn&'SSpAefot an- 

"'’lJe“hSi’, to OUT OPtoion tomato 
threompensation to be piud on this hasa 
1 e; ppTtain observations made m 
Sub-CoUedor. of Godavari V. SeraBam 
Subbaroyadu m a decision, , fgrre^ 
fl9071 ILR 30 Mad 151 . can oe reierr 

°^..^%^^o»”=.d^4-to Se^n 

3 (a) ffidudes 'things ^tta^ed to the^^ 
and therefore, trees, and this denmnon 
has 'to be applied to 

there is something repugnant in to sub-, 
ject or context. 


The Government Pleader contends that 
the second clause of sub-sec. (1) of 
tion 23, shows that in this section 'tha 
trees standing upon land cannot be regain- 
ed as a '.part thereof, but we do not mnk 
that that is the effect of the clause. That 
clause refers to damage sustained by ‘.rea- 
son of the taking of standing ^ops or. 
trees which may *,be on the land at 'me 
toe of the CoUector’s taking possession 
thereof, and cannot, without a misuse of 
language, be applied ’.to a_ case of purc has e 
of land with trees upon it. In such a case 
if the price is fair Jno damage is sustam- 
ed by either party. ,. j * 

We think the clause may', be apphed to 
the case provided for in section 17 when 
the CoUector takes possession before 
award, and the owner of the land dechnes 
to accept the sum then offered as pay- 
ment •, for the crops or trees taken, or pos- 
sibly, as suggested for the respon^nt, to 
the case of crops or trees town after the 
date of the declaration under Secton 16, 
the date with reference to winch the 
market value has to ‘,be estimated. 

It may be, as the Government Plead^ 
suggests, that the CoUector 'is nob m 
mSdng an offer under Section 17(3), 
bSmd to aUow 15% over 'the vatoe of the 
trees to be paid for, but to off^F “aj® 
imder that section is 'one which _to 
owner of the land can accept or re]e^ 
and he may 'prefer to take a sum down 
rather than -to wait for the award. 

Moreover, to read ' the first dause of 
section 23(1) as referring to to bare Ito 
without the trees, mvolves thisj^cul^ 
there is no provision m the Act for ma 
separate assessment of 
biuldings apart from the land_ on whicffi 
they stand, and, inasmuch as it is mtoosa- 
ble to hold that they are liable to be ac- 
quired without payment of compensation 
ft must be taken, that m Section 23, the 
word 'land’ includes "bmltogs stodmg 
thereon.” If so, that must b®. became 
buildings are 'thmgs attached .to to 
earth’, and it is anomalo^ to mttoret 
the same word as mcludmg one class of 
things attached to the earth and exdud- 

“weT-rofd'this difficulty by mduding to 
trees as part of the land, and ^ c^ at 
the same time, give d^ ^ 

second dause of sub-section (1), by a^ 
^ +V.O €mDf>inl oases to 


second clause oi -j 

plying that dause to the ^ecto^^cases to 
which we have already referred. 

IG It wiU be significant to note that 
the ieamed trial Judge has not recorded 

the finding m ®ategoncd terto toat to 

daimant would be entitled to 3^uu 
bv way of compensation for these dama 
ses He has observed as under:-— 

^ "'The amount be would have been ^ 
tied to. to my would not ha 

more than 3.000/-. recorded the 

It means tot he only 
finding that at any rate, on tms 
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claimant cannot be entitled to more than 
Rs. 3,000. The Panchnama reveals that 
there were 2,000 standing plants at the 
date this Panchnama was made. The 
claimant has not led any satisfactory evi- 
dence to prove that there were 3,000 
plants standing at the date of taking-over 
possession. Furthermore, at the time of 
Panchnama, these plants were li months 
old. Some plants might also wither away. 
There would be some further costs to be 
incurred prior to the reaping of the har- 
vest. Taldng into consideration all the 
relevant factors, we are of the view that 
the damages suffered by the appellant- 
claimant. could be reasonably and fairly 
said to be Rs. 2,000. The claimant-appel- 
lant would be entitled to get compensa- 
tion of Rs, 2,000 in regard to that claim. 

17. In view of our finding regarding 
the market rate of the land under acqui- 
sition, to be Rs, 3,200 per acre, the claim- 
ant is entitled to an additional amount^ of 
compensation of Rs. 582.30 nPs. Including 
solatium at the rate of lS%for the land. 
He will be further entitled to an ad- 
ditional amount of Rs. 2.000 for the dama- 
ges suffer^ by him on account of digging 
of plants of the plantains at the time of 
takmg-over possession by the Collector. 
The total additional amount that becomes 
awar^ble comes to Rs- 2,532.30 oPs. 
claimant-appellant will be entitled to this 
additional amount of compensation. The 
decree for that amount to be passed in 
his favour. He will be further entitled to 
get interest per annum on that addi- 
tional amount awarded, from the date of 
tal^g over possession, L e. 5-12-1959 till 
the date of payment The claimant-appel- 
lant to get the proportionate costs from 
the respondent for the claim allowed and 
to pay the costs to the respondent for the 
disallowed in this appeal. Appeal 
is partly allowed. 

18. The claimant was and is a minor 
and hence he is not competent to alienate. 
In view of the provisions of sections 31 
and 32 of the Land Acquisition Act, 1894, 
(1 of 1894), the additional amount of com- 
pensation that will be awardable to the 
claimant-appeUant will have to be invest- 
ed during his minority in Government 
secxirities. The appellant’s advocate ex- 
presses a desire and states that it 'svUl be 
in the interests of minor Dahyaprakash 
Trikambhai to invest the additional 
amoimt that is awarded by this Court in 
National Savings Certificates (First Issue). 
It is, therefore, ordered that the addi- 
tional amoxmt that is awarded by this 
Court In the appeal, and which will be 
payable to the appellant. Is to be invest- 
ed in National Savings Certificates (Hrrt 
Issue). 

RSK/D.V.C. Order accordingly. 
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Jhalawar Electric Power Supply Co. 
Ltd, Appellant v. Wadhwan Ci^ Muni- 
dpality of Wadhwan City, Respondent 
Second Appeal No. 184 of 1962, D/- 21- 
3-1968, against decision of Extra Asstt. 
J.. Surendranagar in C. A, No. 97 of 
1959. 

Electricity (Supply) Act (1948), S. 57 
and Sch. VI, Cl. 1 — Electricity Act 
(1910), S. 3 — Agreement for supply of 
encr^ No piovbion for revision of 
rates daring period of contract — Agree- 
ment is in conflict with Sch. VI, CL 1 — 
Company can revise rates unilaterally* 
AIR 1955 Bom 182, held oven^cd ^ 
AIR 1964 SC 1598. 

A company which was known as Wadh- 
wan State Electric Power Distributing 
Company held a licence under the Elec- 
tricity Act for supplying electric energy 
within the limits of Wadhwan City. The 
respondent munidpality entered Into 
agreements with the Company for the 
supply of electric energy to Its water 
works, motors as well as street lights. 
The agreements were entered In 1943. On 
the Integration of the former Wadhwan 
State and formation of United State of 
Saurashtra the appeUant Company pur* 
chased the old Company in the year 1950, 
The appellant company continued to sup* 

g y electric energy to consumers includ- 
g the municipality. The appellant com- 
pany published revised charges for supply 
of energy and Increased the rates. Ihe 
respondent munidpality refused to pay 
higher rates and continued to pay at the 
rates fixed under the agreement 
Held, that the action of the appellant 
company could not be said to be illegal 
as it had power to revise the rates uni- 
laterally. AIR 1955 Bom 182 held over- 
ruled in AIR 1964 SC 1598. (Para 8) 
Provisions of Section 57 and first clause 
to Schedule 6 of the Electricity (Supply) 
Act, 1948, read together clearly indicate 
t^t the terms of the agreements have to 
give way to the power of revision of 
rates given under the first clause of Sche- 
dule 6. Sec. 57 of the Electricity (Supply) 
Act, 1948 clearly provides that If a term 
of an agreement was Inconsistent with 
the provisions of Sch. 6, such a term is 
void and of no effect. (Para 8) 

By the agreements the Electridty Com- 
pany and the Munidpality, fixed ^e rates 
to be charged for the supply of toe elec- 
trical energy and it did not provide for 
Its revision during the period of the can- 
trai^ In short it prohibited unilateral 
variations in the rates during the con- 
tinuance of the contract. This term of the 
contract was in direct conflict with tl^ 
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first clause of the 6th Schedule wMA 
provides that the licensee shall so adjust 
its rates for sale of electoaty 'Pf 
cal revision that his clear profit m any 
year shaU not as far as possible ex^d 
the amount of reasonable return. This 
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plied to the consumers. The respondent 
Munidpality objected to the proposed 
revised charges. There was correspond- 
ence between the parties and the appel- 
lant company assured the respondent 
Munidpality that the agreements imder 
+V.Q oloo+rnmlTT urac: Kiinnlipd to the 


year suaxi Munidpahty tnat tne agreements unuej. 

the amount of reasonable which &e electricity was supplied to the 

bemg the true posihon the respondent Municipality were not affected 

agreemente wtiich fixed the mtes t by fixation of revised charges and the 

c\^ “tllS ©iGCtriCltV 3X6 VU _ _ +V>c» 'rocrvn-n-. 


agreements wmcn nx6u tuc — --- 

loLumption of the electricity are vmd 
and of no effect and the app^ant com 
pany has the power to rewse the rates m 
accordance with the ®th Sdiedule^^^^ 

Cases Referred: ^ Cfaonol^Ml Paras 
(1964) AIR 1964 SC 1598 (V 51)-- 
^ (1964) 7 SCR 503. Amalg^ated 
Electridty Co. Ltd. v. N. S. ^ ^ 

(I^S^^Sr 1955 Bom 182 (V 42) = 

l-f 

TTTDGIVIENT : — The dispute in ^is 


by fixation of revised _ charges and the 
energy would be supplied to the respon- 
dent Munidpality according to the temM 
and conditions of the said agree m ents. It 
seems that there was some dispute be- 
tween consumers and the appefiant com- 
pany with regard to the revised rates and 
the dispute was referred to arbitrators. 
The arbitrators did not agree and, there- 
fore, the dispute _ was referred to the 
sarpanch or umpire for settlement. The 
umpire fixed the rates of the supply of 
the electric energy by his award dated 
September 3. 1952. Thereafter the appel- 
lant company issued a public notice m- 
forming the consumers, of the rates at 
which the electric energy was to be su^ 
plied by them to the consumers. The 
rates mentioned in the public notice were 
the rates fixed by the umpire m ms 


i^Ii7+P^to the rate at which the the rates fixed by the umpire m 

to be supplied to the res- award dated September 3, 1952. The a^ 
®^,f,^^,S^in^espert of the street fights md pefiant company forwarded a copy of Jthe 
porident m , .jbe facts according award to the Mumcipahty by their letter 

water worlcs motors, x , , there Hatad October 8. 1952. From August 1952 


fo^^the^pStiffs ie y there 

to the pi^^ns known as- 

Electric Power Distri- 
Wadhwan State held a licence 

!sr?. 


award to ttie Mumcipaury oy uieii 
dated October 8, 1952. From August 1952 
the appellant company started tendering 
bills to the Municipality for the energy 
supplied for running the water work 
motors at the rate fixed by the arbitra- 
tor. The appellant company addressed a 
.. .. on iQCiR 
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Ici- letter dated August 30, 1956, informmg 

^?-f^anteraT'into"ag7eSi‘4iirs’with the the respondent Municipality that from 
for the supply of electric November 1. 1956 the rates of supply of 

said works motors as well the electricity for the street fights would 

energy The agreements with res- he at the revised rates l e. as. 5 per unit 

nf electric energy to water The appellant company started tendering 
pect to supp^ street fights were entered to the Municipality the bills at th^revis- 
f.^hS 28 1943 The said Company ed rate from November 1, 1956. The res- 
on Septe^er 28, la^ ^ pondent Municipality refused to Pay the 

Stafo and one Natvarlal fcgher rates for the electrical energy and 
Mehta were partners. On the thirefore, the appellant company made 

phanjibhm ^ehta w^e P frequently demands for the payment. The 

mtegration of the form w respondent Municipahty rejected those 

and the foimatton of Umted became Snds and continued to Pay at foe 

the s3d Company. The rates fixed under the agreements, -^e 
a f^ttner Power Supply Company appellant company, therefore, ^ave the 

Zalawad Electric this case pur- nntice to the Mumcipahty dated April_ 9, 

\foo ryadhwan State Electric 1957 under Section 24 of the Electn^y 

chased the smd nnmnnnv in the year Act 1910 to cut off the supply of electrp 

Power Distributmg Co^W, g foe ap- from ApS 26th, 1957 as the Muni- 

1950. Accordmg to foe plmntfo.^ t^ dgliSr had committed a default in pay- 

peUant of Wadhwan State ment of the bills preferred by the com- 

rights and oblig rjistributing Company, pany for the consumption cff the energy 

Electric Power Distabuttng^ ?be aPP^ant company had preferred 

After the date o Distributing bills at the revised rates The refoon- 

SmpaS ceaid "»nc« 6 ^ sKflJ* of cSS o1 

pefiant company con including civil Judge. Junior Division. Wadhwan 

electric energy f® Some time aSiAg that appellant Company 

£ fo"e mTnth waT bound to supply electtic ^ 
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demands made in respect of the consiim|>- 
tion of the energy at the revised rates 
were illegal and contrary to the agree- 
ments. The respondent Munidpality 
claimed the relief restraining the appel- 
lant company from discontinuing the sup- 
ply of the electric energy to the Munid- 
p^ty, restraining the defendant company 
from interfering with the supply of elec- 
trical energy directly or indirectly and 
restraining the appellant company from 
making demands at the revised rates. 

2. The appellant company filed its 
written statement and contended that 
they had not piuphased the liabilities of 
Wadhwan State Electric Power Dbtribut- 
ing Company. The contention was that 
they had purchased only the assets of 
the company and, therefore, the agree- 
ments between the Munidpality and the 
Wadhwan State Electric Power Distribut- 
ing Company were not binding to them. 
It also contended that the company was 
within its rights in preferring bills at the 
revised rates for the consumption of the 
energy by the Municipality. According to 
the defendant the umpire was appointed 
by the consumers induding the Munid- 
pality, and the company and the award 
given by the umpire was binding on the 
Munidpality. As the Municipality did not 
pay up the arrears, the company had the 

'’ht to take action under Section 24 of 
tne Indian Electricity Act and cut off the 
supply of the energy. 

3. The learned trial Judge held that 
the appellant company had purchased 
rights and liabilities of Wadhwan State 
Electric Power DistribuUng Company 
and, therefore, agreements entered into ^ 
the said company were binding on the ap- 
pellant company. It also held that the ap- 
pellant company was not entitled to 
raise the rates of the water work motora 
and street lights by its unilateral act. The 
learned Judge also came to the condu- 
sion that the appellant company had given 
an assurance to the Municipality that It 
would not charge the revised rates for the 
supply or energy to the Munidpality and 
on the basis of the aforesaid findings the 
learned trial Judge decreed the suit of the 
plain^. Being aggrieved by the said 
dedsion, the appellant company filed a 
Regular Civil Appeal No. 97 of 1959 in 
the Court of the District Judge, Surendra- 
nagar. The said appeal was heard by the 
Extra Assistant Judge, Surendranagar who 
held that the appellant company had 
purchased the assets and liabilities of the 
Wadhwan State Electric Power Distribut- 
ing Company. The learned Judge also 
held that agreements entered into be- 
tween the said company and the Munid- 
pality were binding on the appellwi 
company. The learned Judge held that the 
app^ant Company had no right to revise 
the rates unilaterally and • to charge ttie 
enhanced rates from the Munidpality. 


The learned Judge also held that the 
Munidpality was entitled to the relief of 
injunction based on the agreement In 
view of the provisions of Section 56(fJ 
read with Section 21(1) of the Spedflc 
Relief Act. The Court ^so held that tha 
action of the appellant company In revls« 
ing the rates so as to enhance the elec- 
trical charges was contrary to the provi- 
sions of law, and therefore, illegal, ^le 
learned Judge, therefore, granted the In- 
junction asked for by the Munidpality 
and thus confirmed the decree passed 
the trial Court. It Is against this judgment 
and decree that this second appeal has 
been filed by the appellant company. 

4. The Extra Assistant Judge, Suren- 
dranagar came to the conclusion that the 
appellant company was not entitled to 
revise the rates of electrical energy uni- 
laterally and was bound by the contracts 
between the parties. For this proposition 
of law the learned Judge mainly relied 
on the decision in Babulal Chhaganlal 
Gujerathi v. Chopra Electric Supply Co, 
Ltd., AIR 1955 Bom 182. Mr. Dam 
appearing for the appellant relied on the 
decision of the Supreme Court in Amalga- 
mated Electricity Co. Ltd. v. N. S. 
Bathena, AIR 1964 SC 1598, and contend- 
ed that the decision in Babulal Chhagan- 
lal, AIR 1955 Bom 182 (Supra) has now 
been overmled by the Supreme Court 
and, therefore, the judgment and decree 
passed by the Extra Assistant Judge, 
Surendranagar were erroneous. 

5. In order to appreciate the argument 
of Mr. Daru, it Is necessary to refer to 
certain provisions of the Indian Electricity 
Act, 1910 and the Electricity (Supply) 
Act 1948. By sub-section (1) of Section 3 
of the Indian Electricity Act, 1910, it Is 
provided that the State Government may 
grant to any person a licence to supply 
electrical energy in any specified area. In 
resect of every licence granted under 
s’i*^sec.(l) of Sec. 3, certain provisions 
made m sub-section (2) are necessary to 
be noticed. Two out of these provirions 
are that a license granted under sub- 
section (1) of Section 3 may prescribe 
such terms as to the limits within which 
and the conditions under which, the sup- 
ply of energy is to be compulsory or per- 
missive and as to the limits of price to be 
charged in respect of the supply ol 
energy, other relevant provision ef 
the Act is that the provisions contained 
in the Schedule to the Act shall be 
deemed to be Incorporated in, and to 
form part ot every license granted und» 

^ so as they are express- 
ly added to, varied or excepted by the 
license. Under section 21 clause (2) a 
licence may with the previous sane&jn 
1 ^. Government given after 
TOiwultIng the local authority, make eon- 
muons not inconsistent with the Act or 
with his license or vdth any rules made 
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under the Act, to regulate his relations 
with the persons who are or intend to 
become consumers, and may, with the 
like sanction given after the like consul- 
tation, add to or alter or amend any such 
conditions and any conditions made by 
a licensee without such sanction shall be 
null and void. The relevant part of section 
57 of the Electricity (Supply) Act, 1948 
as it stood before its amendment was as 
under: — 

"Section 57: Licensees’ charges to con- 
sirmers; Sub-section (1): The provisions 
of the Sixth Schedule and the Table ap- 
pended to the Seventh Schedule shall be 
deemed to be incorporated in the licence 
of every licensee, not being a local auth- 
ority, from the date of the commence- 
ment of the licensee’s next succeeding 
year of account, and from such date the 
Hcensee shall comply therewith according- 
ly and any provisions of such license or 
of the Indian Electricity Act, 1910 (IX of 
1910), or any other law, agreement or in- 
stnunent applicable to the licensee shall, 
in relation to the licensee, be void and 
of no efiect in so far as they are incon- 
sistent with the provisions of this section 
and the said Schedule and Table.” 

The first clause of the Sixth Schedule 
to the Electricity Supply Act, provided 
that "the licensee shall so adjust his 
rates for the sale of electricity by periodi- 
ca revision that his clear profit in any 
year shall not as far as possible exceed 
the amount of reasonable return”. There 
is a proviso to this clause with which we 
are not concerned. 

6. We will now go to the facts of the 
case of Babulal Chhaganlal Gujarathi, 
AIR 1955 Bom 182 (Supra). In that case 
the clause 9(A) of the license issued under 
the Electricity Act provided as imder: — 

"The rates to be charged by the licen- 
see for energy supplied by him shall not 
exceed the maxima set out below: (A) 
li^ere energy is supplied by meter — 
(1) for general supply purpose, namely 
(a) for lights and fans not provided for 
in item (b) below — a rate of Annas 6 
per unit; . ... (c) for heating and refri- 
gerating purposes — a rate of Annas 2 
per unit.” 

The defendant company assuming that 
by the Electricity (Supply) Act, 1948, re- 
strictions which were placed under the 
license and by the Electricity Act, 1910 
upon the right of the licensee to levy 
rates and charges from consumers of elec- 
trical energy were abrogated, issued a 
notice to the consximers informing them 
of revised charges for the supply of elec- 
trical energy at increased rates. Babulal 
Gujarathi, who ■was one of the consumers, 
challenged this right of the electric 
company of revising the rates and ulti- 
mately filed a Civil Suit for a 
declaration that the re-vised rates fix- 


ed by the Electric Supply Company 
were_ contrary to law and for in- 
junction restraining the electric supply- 
ing Company from discontinuing the 
supply of electricity for non-payment of 
the charges. The plaintiff succeeded in his 
suit but lost in the appeal in the District 
Court. A second appeal was filed in the 
High Court and the High Court took the 
view that the Electricity Company had 
no power to revise the rates so as to ex- 
ceed the maxima fixed by the Government 
while granting license under the Indian 
Electricity Act, 1910. The High Court 
held that provirions of sub-section (1) of 
the Section 57 impose an obligation upon 
the licensees and did not create any new 
rights in favour of the licensees. By the 
^d pro-visions, a further obligation was 
imposed on the licensees to so adjust the 
rates by making periodical re-virions so 
that their clear profits in any year shall 
not so far as possible exceed the amount 
of reasonable retum, 

7. Now we come to the facts of the 
case in AIR 1964 SC 1598 (Supra). In that 
case also the Government while issuing 
the license for the supply of electricity 
fixed the rates which the licensee could 
charge for supply of the electrical energy 
to the consumers. Due to the conditions 
brought about by the Second World War, 
certain orders were made by the Govern- 
ment permitting the licensees to add a 
surcharge not exceeding 33J per cent to 
the existing charges. Ultimately an Act 
was passed by the Bombay Legislature 
called the Bombay Electricity (Surcharge) 
Act, 1946, which continued -the surcharge 
specified therein for a period of three 
years. That Act expired on September 30, 
1949. Even after the expiry of the said 
Act, the Electricity Company continued 
charging the consumers at the rates 
which included the surcharge, under the 
Surcharge Act. One of the consumers, 
therefore, filed a suit against the Electri- 
city Company for the refund of the 
amount illegally collected from him in 
excess of the limits fixed by the Gov- 
ernment. The Supreme Court while con- 
sidering the question as to whether the 
Electricity Company had a right to revise 
the rates and charge the rates higher than 
fixed by the Government, had construed 
the pro-visions of the Indian Electricity 
Act and also the Indian Electricity (Sup- 
ply) Act, 1948. The question which was 
raised before the Court in that case was 
with regard to effect of the Electricity 
(Supply) Act 1948 on the maxima of rates 
fixed by the Government under S. 3(2) of 
the Electricity Act. 1910, which could be 
charged by a licensee. IVhile considering 
this question the Supreme Court observ- 
ed thus: — 

"So far as the 1st point is concerned 
■viz., whether the maxima p,escnbed by 
Government under the Electricity Act, 



so that his clear profit in any year shall 
not, as far as possible, exceed the amount 
of reasonable return. We shall reserve 
for later consideration the meaning of the 
ejmession 'so adjust his rates.’ But one 
thing is clear and that is that the adjust- 
ment Is unilateral and that the licensee 
has a statutory right to adjust his rates 
provided he conforms to the requirements 
of that paragraph via. the rate chained 
does not yield a profit exceeding the 
amount of reasonable retxun. The conclu- 
sion is therefore irresistible that the 
maxima prescribed by the State Govern- 
ment which boimd the licensee under the 
Electricity Act of 1910 no longer limited 
the amount which a licensee could charge 
after the Supply Act, 1948 came into 
force, since the 'clear profit* and 'reason- 
able return’ which determined the rate 
to be charged was to be computed on the 
basis of very different criteria and factors 
than what obtained under the Electricity 
Act. In support of the submission that 
notvdthrianding the Supply Act the maxi- 
nsa ^ed by the State Government was 
still binding on the licensee and that any 
adjustaent jrit^ 1st paragraph ' of 
VI should be within the limits of 
m a x i m a we were referred to a ded- 
sion of the Bombay High Court reported 
^ 56 Bom LR 994=ILR (1955) Bom 42=» 
AIR 1935 Bom 182. It is sufficient to ex- 
tract the head-note to understand the 
pomt of the decision: 

"Sec. 57(1) of the Electricity , (Supply) 
Act, 1948, or CL 1 of the Si:^ SchrfSe 
to the Act. does not confer a right upon 
a licensee unilaterally to alter the terms 
and conditions on which supply may be 


Act, 1948. Tl^ right to amend the license 
is conferred by the Indian Electridty Art 
riiht V'® Government and that 
fsUl^ly) AiTm'” Electricity 

With Kreat respect to the learned Judoe 
we ue unable to agree with this dedsSrL 
SuDofe “ioJb’'. '1’® Pjovlrions ol the 
which -we have ad- 
PPriPi* ‘he con- 
struction, t^t the tnaxinia prescribed 
^der the Hectricity^SS^, 1?10 seS? 
as a fetter on the nght of the licensee 
I of the Vlth SchSSS 
^ room for any argmnent 

on the terms of para I of 
ocn. VI as originally enacted, the matter 
is placed beyond possibility of dispute by 
the amendment effected bv Act ini of 

<55 'S'h SchedSe v&rt Uie™ S. 

commences with the w^ 
contained In 

tee IndiM Hertridty Art and the provi- 
nons In the licence of a licensee’. 

Nanavati faintly argued that 
^ Babulal Chhag^M Guje- 
^'^Pra), was not overniled by the 
Supreme Court in 
Tho observa- 

ti(^ ated al^e from the judgment of 
toe Supreme Court clearly show that the 
de^on givm in Babulal Gujerathi was 
not appro^ by their Lordships of the 
^preme Court. The Supreme Court in 
toat^ ca^ considered Section 57 as it was 
onp^y enacted and held that the Elec- 
tricity Company had the power to adjust- 
ment of rates under the provisions of 
nrst clause of Schedule 6 of the Electri- 
city (Supply) Act, 1948. It Is, therefore, 


1969 Jhalawar Ele. Power Co. v. Wadhwan Municipality (Desai J.) 


Gnj. 45 


clear that when the appellant company 
revised the rates of supply of the electric 
energy it exercised the power conferred 
by first clause of Schedule 6 of the Elec- 
tricity (Supply) Act, 1948. Mr. Nanavati 
contended that in the instant case the 
rates for the supply of the energy were 
fixed by agreements and not by statute 
as was the case in Babulal Gujerathi and 
Amalgamated Electricity Company Ltd., 
and therefore the company had no uni- 
lateral right of revision of rate. Mr. 
Nanavati is right in his contention that 
in this case there were agreements between 
the parties fixing the rates of supply of 
energy, but in my opinion this circums- 
tance does not m^e any difference. Pro- 
wsions of section 57 and first clause to 
Schedule 6 of the Electricity (Supply) Act, 
1948, read together clearly indicate that 
the terms of the agreements have to give 
way to the power of revision of rates 
given under the first clause of Schedule 
6. Section 57 of the Electricity (Supply) 
Act, 1948 clearly provides that if a term 
of an agreement was inconsistent with the 
provisions of Schedule 6, such a term is 
void and of no effect. In the case before 
us, by agreements, the Electricity Com- 
pany and the Municipality, fixed the rates 
to be charged for the supply of the elec- 
trical ener;^ and it did not provide for its 
revision during the period of the con- 
tract, In short it prohibited unilater^ 
variations in the rates during the conti- 
nuance of the contract. This term of the 
contract was in direct conflict with the 
first clause of the 6th Schedule wMch 
provides that the licensee shall so adjust 
its rates for sale of electricity by periodi- 
cal revision that his clear profit in any 
year shall not as far as possible exceed 
the amount of reasonable return. This 
being the true position, the clauses in the 
agreements which fixed the rates for the 
consumption of the electricity are void 
and of no effect and the appellant com- 
pany has the power to revise the rates 
in accordance with the 6th Schedule. The 
appellant company in this case exercised 
the said authority under the said Sche- 
dule and has fixed the rates to be charged 
from August 1, 1952 in respect of the 
water work motor and from August 30, 
1958 in respect of the street lights. This 
action of the appellant company cannot 
be said to be illegal as the company had 
the power to charge the rates unilateral- 
ly. 

9. hir. Nanavati then contended that 
there is difference between the terms of 
the contract being inconsistent with the 
provisions of the Schedule and the agree- 
ment being inconsistent with the action 
taken by a party imder tlie Schedule. It is 
difficult to appreciate this argument. What 
Section 57 of the Electricity (Supply) 
Act, 1948 provides is that if a term of a 
contract is inconsistent with the provi- 


rions of the first clause of Sch. 6 then 
tne provmons of Schedule 6 must prevaff. 
In exercise of the powers conferred on 
tfte appelimt company by the first clause 
or Schedule 6, the company charged the 
consumers the revised rates for the sup- 
ply of energy. The terms of the contract 
nrang the rates at a particular amotmt 
^vere_ inconsistent with the provisions of 
revision of rates as provided in the first 
c^use of Schedule 6 and that being so 
the company had the right to revise the 
rates. 


10. Mr. Nanavati next argued that 
before the appellant company revised the 
rates of the energy it was bound to show 
that its return of profits as a result of the 
agreed rates was less than the reasonable 
retxim as contemplated by Schedule 6 and 
it was only then that the company could 
say that the agreement was not binding 
to the parties. It is difficult to accept this 
contention. First clause to Schedule 6 em- 
powers the company to revise the rates 
and the Company in this case acted imder 
the said provisions and revised the rates. 
It had not been challenged in this case 
that the revised rates fixed by the com- 
pany were not in consonance with the 
provisions of 6th Schedule. The only 
question that was agitated in the suit 
and the lower appellate Court was whe- 
ther the company had a power to revise 
the rates imder the provisions of the first 
clause of Sch. 6 in spite of the agree- 
ment between the parties. I have already 
come to the conclusion that the company 
had such a power and that being so the 
company had the power to revise the 
rates. 


11. It was next contended by Mr, 
Nanavati that in this case the electricitv 
company had given an assurance that 
they would not charge the Municipality 
at the revised rates and for this purpose 
Mr, Nanavati relied on the correspond- 
ence which ensued between the appellant 
company and the Municipality, Mr. Nana- 
vati first drew my attention to Ex. 92 
dated May, 12, 1952 which was a public 
notice issued by the appellant company 
for revising the rates in respect of supply 
of the electric energy from 1st June 1952, 
In response to this notice the President 
of the respondent Municipality addressed 
a letter. Ex. 70, to the appellant company 
informing the company that there were 
specific agreements between the parties 
with regard to the charges for the supply 
of the electricity and, therefore, revised 
rates notified by the company were not 
applicable to the Municipality. By 
Ex. 71, the Municipality again put for- 
v/ard the said contention. Ex. 73 datea 
June 4, 1952, was the letter o/. the appel- 
lant company addressed to 
dent Municipality therein th^ rioted 
that a separate agreement for supply ot 
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dectridty was in respect of water works 
motors only and other motors installed by 
the Munidpality temporarily or perma- 
nently were to be charged as per the 
rates in force from time to time. The 
appellant company also addressed another 
letter. Ex. 72. dated June 5. 1952 to the 
Secretary of the respondent Municipali- 
ty in reply to the letters Ex. 70 and Ex. 
71 and informed the Municipality that 
the Munidpality was their consumer for 
connections such as Gangavav and 
Madhavav to which the revised rates were 
applicable as per notice already given. 
The respondent Munidpality addressed a 
letter Ex. 74 dated June 26, 1952 to the 
appellant company inquiring from the 
Company as to whether the revised rates 
were applicable to the street lights and 
Tbs. 

pany by their letter, Ex. 75 dated July 15, 
1952 Informed the Munidpality that 
revised rates which were to come in force 
from August, 1, 1952 were not applicable 
to toe energy supplied under the special 
agreements. It must be noted that afore- 
said correspondence except Ex 74 related 
only to the revisions of rates In respect 
of the supply of electric energy to the 
water work motors. On the basis of this 
correspondence the argument advanced 
by Mr. Nanavati was that the appellant 
company had spedfically agreed that the 
revised rates were not applicable to the 
munidpality with regard to the supply 
of electric energy for water work motors 
and street-hghts and the action of the 
Company charging revised rates was con- 
trary to the agreements and therefore 
illegal. Mr. Daru, appearing for the com- 
pany argued that it was not the case of 
the Munidpality in the plaint that the 
appellant company had agreed not to 
charge the enhanced rates after the copy 
of the revised rates was sent to the Muni- 
dpality with Ex. 85 dated October 8. 1952 
and Mr. Nanavati did not raise any dis- 

E ute on this point. The argument of Mr. 

'aru was that no doubt an assurance was 
given by the company not to charge the 
revised rates as were set out in Ex. 69 
but subsequently an award was given by 
the umpire and the appellant company 
dedded to charge the revised rates in 
r^pect of the consumption of the elec- 
trical energy by the Munidpality. For 
this purpose Mr. Daru relied on the fact 
that the umpire by his award fixed the 
revised rates which the company had to 
charge for the supply of the electrical 
energy to its consumers. The public 
notice. Ex. 83. in respect of these rates 
was given to all the consumers in this 
respect. The said public notice refers to 
toe notice Ex. 69. The reference was to 
toe operative part of the said notice Ex. 
69 which informed the consumers that 
toe company was revising the charges for 
toe supply of toe electrical energy under 


the provisions of Section 57 of the 
Electricity (Supply) Act, 1948 read 
with first clause of the 6th Sche- 
dule thereof. The public notice Ex. 
83 also gave the revised rates which were 
fixed by the umpire and which the com- 
pany had dedded to charge under the 
provisions of Section 57 of the Electridty 
(Supply) Act read -^th clause 1 of the 
Schedule 6 of the Electridty (Supply) 
Act The revised rates were fixed alM 
for the consumption of the electrical 
energy of water work motors. A copy of 
this was forwarded to the Munidpality by 
letter. Ex. 85, dated October 8, 1952 
Thereafter some correspondence ensued 
between the appellant company and the 
Munidpality and by letter, ^ 85, the 
appellate company Informed the Munld- 
p^ty that an agreement pertaining to the 

and they had toe right to thake and issue 
the bills as per revised rates fixed by the 
umpire. The argument of Mr. Dam was 
that this correspondence clearly in^cat- 
ed that the company intended to charge 
revised rates from the Municipality in 
respect of the consumption for water 
work motors and street lights after the 
revised rates were fixed by the umpire, 
nje assurance given by the company In 
Ex. 75, was only in respect of rates noti- 
fied in Ex. 69 and In respect of revised 
rates mentioned in Ex 83. Under the cir- 
cumstances the company was justified io 
making a demand for the constunpUon of 
the electrical energy at the rates, fixed 
by the umpire and adopted by the com- 
pany under the provisions of Section 57 
read with clause 1 of the Schedule 6. 
The correspondence referred to above 
clearly indicates that the company at a 
latter stage i. e. after the rates were fix- 
ed by the umpire, had decided to charge 
the Municipality with the revised rates 
as fixed by the umpire. The assurance 
which was given by the appellant com- 
pany not to charge revised rates was In 
in respect of the rates fixed in Ex 69, 
There is nothing on the record to show 
that the company continued the said as- 
surance in respect of the rates fixed by 
the umpire on September 3. 1952. Ex 72 
clearly shows the intention of the appel- 
lant company because it was stated there- 
in in categorically terms that the com- 
pany had toe right to make a demand 
as per rates mentioned in the notice Ex 
83. Thus the argument of Mr. Nanavati 
that the appellant company was not enti- 
tled to charge the revised rates from the 
Municipality of consumption for electrical 
energy for water worli as well as for the 
street lights because of the assurance 
given by the company cannot be accept- 
^ The result is that the lower Courts 
erred in decreeing the suit of the Munici- 
pality and granting injunctions against 
the appellant company. 
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12. For the reasons stated above 
suit of the plaintiff is disnussed ana tne 
Appeal is aUowed with costs throughout. 

MVJ/D.V.C. Appeal allowed. 
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Bombay Prevention of Gambling Act 
(4 of 1887), Ss. 6(1), 7 Proviso - On 
death of person issuing general o’^der or 
Sority under S. 6(1). general order or 
authority comes to end and search cann 
ffmade"^ thereunder - If search is made 
under such invalid oythority or orgr 
there is no question of any detect Being 
not a material one and proviso to S. 7 

be mvobed P'S; 

tion under such unauthorised act. Grim 
Ll Appeals Nos. 139 and 143 of 1965. D/- 
15-7-1966 (Gu]), Foil. (Fara ) 

Cases Referred: 

(1966) Cri Appeals Nos. 139 ^d 
143 of 1965. D/- 15-7-1966 (Gu]). 4 

TT Thakore for Appellants; J. U. 

Govt. Pleeder, for Eespoa- 

dent. 


Armed with a general 

^^^.^^SSn'risS by late Mr. Niran- 

Police Commissioner, iUuneda- 
]an Das, t'oiice Bombay 

bad, under ^ct (hereinafter 

riT’SfOTeci A''"' 

So*’!. I T S’tSrpS 

gdded the p“=i,oS, Sp. m. on 28 lh 
Kalupur — 1 ^h^°°ursuance of some m- 
December him that it was 

formation received by mm^xn 

used as ^ pSons were gaming 

“rpii“ £o°p • the pnrpoee o£ 

Ka?ched, thoao .f '“f ,^^“ey."The icm- 
gaming m against accused 

IS" ieSei^S? oon- 

^MOS levelled 

Eidermg the ^ect ox , ^ j^qs. 2 

EL/IL/C212/68 


Guj. 47 

fine of Rs. 500, or, in default, to sufier, 
further rigorous imprisonment for_ one 
month. Accused No. 1 was acquitted 
Feeling dissatisfied with that order passed 
on 1-6-1965 by Mr. P. M. Mehta, City 
Magistrate, 2nd Court, Ahmedabad. the 
accused Nos. 2 to 9 have come in appeal 
before this Court. 

2. Mr, Thakore, the learned advocate 
for the appellants, contends that the ordei; 
of conviction of these appellants-ac- 
cused is m ainl y based on the presumption 
raised imder section 7 of the Act, hiss* 
much as the search was tailed out undCT 
a general order issued in favour of Mr. 
Dharia by the Commissioner of Police, 
Ahmedabad, under Section 6(1) of the 
Act. That order was issued on 14th Sep- 
tember 1964, and, according to him, at 
the date when this search was effected 
by Mr. Dharia, viz., on 28-12-64, 
Niranjan Das, the Commissioner of Pohce 
who had empowered him by_ a gmerm 
order or authority under section 6(1) of 
the Act was dead and that therefore, that 
authority cannot be said to continue on 
that day. Since the search effected under 
Section 6 of the Act was invalid, no pre- 
sumption can be allowed to be raised 
against the accused-appellants imder sec- 
tion 7 of the Act. Now section 7 of the 
Act runs thus: — . 

"7. When any instrument of gammg has 
been seized in any house, room or place 
entered under Section 6 or about the pe^ 
son of any one found therein, and m me 
case of any other thing so seized H the 
court is satisfied that the Pohce Officer 
who entered such house, room or ^ace 
had reasonable grounds for suspecting 
that the thing so seized was an instra- 
ment of gaming, the seizure of such in- 
strument or thing shall be evidence, until 
the contrary is proved, that such house, 
room or place is used as a cominon gam- 
ing-house and the persons found therein 
were then present for the purpose of gam- 
ing, although no gaming was actu^y 
seen by the Magistrate or the Pohce Offi- 
cer or by any person acting under the 
authority of either of them. 

Provided that the aforesaid presump- 
tion shall be made, notwithstanding any 
defect in the warrant or order m pursu- 
ance of which the hoi^e. room or place 
was entered under Section 6, if the Court 
considers the defect not to be a material 


one." . 

As contemplated in the proviso thereto, 
if the defect is not material m respect ol 
the warrant or order in pursuance^ 
which house or room or place w^ e^erra 
mder Section 6 of the Art, the ^ 

raise a presumption. In other words, if t 
SoriW under which Mr. Dhana act^ 
in scarfing the premises 

was invalid, the prosecution ^^ot^avm 
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evidence of the P. S. I. Mr. Dharia that 
Mr. Niranjan Das had died before this 
raid was effected on 28th December 1964 
and after his death he did try to obtain a 
fresh general authority to cany out the 
raid at this particular place from where 
the accused were searched and arrested, 
but he could not get the same from Mr. 
Deboo, the Commissioner of Police, who 
succeeded late Mr, Niranjan Das, In fact 
he has also admitted "that he cotild not 
raid the premises with the old warrant.” 
The general order which was issued in his 
favour by late Mr. Niranjan Das, the 
Commissioner of Police, under Section 
6(1) of the Act automatically came to an 
end on the day he expired. It cannot 
continue after his death for the simple 
reason that the person who gave him sudi 
an authority was no more the Commis- 
sioner of Police. It may well be that the 
succeeding officer may not choose to issue 
any such general authority in favour of 
Mr. Dharia and in fact it had so happened 
in this case. The person who Issues such 
a general authority has the power to with- 
draw the same at any time during his life 
time and, therefore, such an authority 
would continue upto the time it was not 
withdrawn, and at any rate only upto his 
death. In no case that authority can con- 
tinue to exist beyond his death for he 
ceased to be the issuing authority under 
the Act That authority, therefore, could 
not be utilised by P, S. I. Mr. Dharia in 
carrying out the raid of the premises in 
question, and more so. when the succeed- 
ing officer Mr. Deboo declined to give 
him any such general authority under 
Section 6(1) of the Act He also realised 
that he could not raid the premises under 
that authority, and yet surprisingly he 
did so under the authority which was in- 
valid in law. It puts an end to his power 
to search the premises under section 6 ( 1 ) 
and thus there is no question of the de- 
fect being not a material one. The proviso 
to Section 7 cannot be invoked for rais- 
ing presumption under such an unautho- 
rised act on the part of Mr. Dharia com- 
mitted on 28-12-64 before which the issu- 
ing authority no longer was there, and 
someone else was the authority to issue 
it under Section 6(1) of the Act 


3. The search effected was thus un- 
authorised and invalid and consequently 
no effect can be given to the same as 
contemplated under section 7 of the Act 
viz. to presume that the thing so seized 
was an instrument of gaming and that 
such house or place was used as a com- 
mon gaining house and the persons pre- 
sent were there for the purpose of pamtng 
until the contrary is proved. 


4. Now from the judgment it appears 
that the learned Magistrate has raised a 
presumption arising out of any such raid 
effected by Mr. Dharia in pxu:suance of a 
general authority issued under section 6 


(1) of Ae Act and the appreciation of evi- 
dence in the case has been on that basis. 
No such presumption can at all arise as 
contemplated under Section 7 of the Act 
It would therefore, be essential to ap- 
preciate the evidence on its own merits, 
and that can be best done by. the trial 
^urt, similar view has been taken by 
Raju J. in an unreported decision of 1^- 
7-W66 in Criminal Appeal Nos. 139 and 
143 of 1965 (Guj). In the resirit, the de- 
asion based on such appreciation of evi- 
has to be set aside, and the case 
^all be sent back to the trial Court for 
disposal in accordance with law keeping 
in mind the observations made hereabove. 

5. The order of conviction and sen- 
tence passed against the accused-appellant 
is set aside and the case is sent back 
disposal in accordance 
with law keeping in mind the observations 
made hereabove;, 

JHS/D.V.C. Order accordingly. 
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sMtIon 5(11) Is not 
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was an idiot 

OT lunatic at the toe of the marriace, 
ii'A' ““‘o' defect which could 
S “lied Idiocy or lunacy”, if it existed 
1*“® “1 ‘“o marriaKe, would en- 
aWe the party to avoid the marriase 
because under S. 5(U) this is one of the 
necessapr conditions, the non-fulfilment 
Hindu marriage void- 
hand Ss. 10 and 13 
wmch deal with the judicial separation 
and divorce provide for the ground of 
unMundness of mind either for two years 
or Ouee years, but the real difference in 
the two classes is that for a judicial sepa- 
ration mere ^soundness of mind for the 
relevant period is a ground, while for 
divorce such unsoundness of mind for the 
relevant period is to be further proved to 
hic^sble. The mental infirmity 
wiich the legislature has considered as 
weqiute to made a groimd for avoid- 
ing the marriage and getting a decree of 
nulhty is one which amounts to "idiocy 
or lunacy** and it must ex ist at the time 
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of marriage while as a ground of divorce 
it must be proved that the concerned 
spouse was for the relevant period speci- 
fied in S. 13(j)(iii) of “incurably unsound 
mind.” (Para 5) 

(B) Hindu Marriage Act (1955), S. 13 — 
'Incurably unsound mind’ — What is. 

The expression "incurably unsound 
mind” cannot be so widely interpreted as 
to cover feeble-minded persons or per- 
sons of dun intellect who understand the 
nature and consequences of their acts and 
are able, therefore, to control themselves 
and their , affairs and their reactions in the 
normal wasc AIR 1934 All 273, Ref. 

(Para 7) 

When this ground of unsoundness ot 
mind is relied upon as a ground_ for dis- 
solution of marriage or for avoiding the 
marriage, the said groimd must be prov- 
ed by cogent and dear evidence beyond 
reasonable doubt so as to satisfy the 
Court. (Para 10) 

Held consideration of entire evidence 
made it very clear that the respondent 
was able to manage herself and all her 
affairs in her own simple way and she 
would be able to cope with the obliga- 
tions of a marital life. Even if on some 
occasions she needed better instructions 
or advice, she was able to look after her- 
self and her affairs all alone and was 
not even seriously sub-normal as it was 
sought to be suggested. (Para 10) 

(C) Evidence Act (1872), S. 45 — Opi- 
nion of expert — Expert should put 
before Court all the materials which in- 
duce him to come to the conclusion, so 
that Court, although not an expert, may 
form its own judgment on those mate- 
rials.' AIR 1934 All 273, Eel. on. (Para 9) 
Cases Referred: Chronological Paras 
(1959) 1959-3 All ER 389 = 1960 P 

52, Whysall v. Whysall 6, 7 

(1934) AIR 1934 All 273 (V 21) = 

ILR 56 All 428, Titli v, Alfred 
Robert Jones 6, 7, 9 

(1932) AIR 1932 All 233 (V 19) = 

33 Cri U 714, Pancha v. Emperor 6 
(1854) 1 K & J 4=2 WR 612, Harrod 
V. Harrod 6 

(1843) 10 Cl. & F 200=8 ER 718, 

Daniel McNaughten’s case 6 

S. B. Vakil, for Appellant; D. K. 
Pandya, for Respondent. 

JUDGMENT: — The petitioner husband 
has filed this appeal rmder the Hindu 
Marriage Act, 1955, hereinafter referred 
to as "the Act”, as his original petition 
for obtaining decree of the nullity of his 
marriage or for divorce had been dismiss- 
ed by trial Comt. 

_ 2. The short facts which have given 
rise to this appeal are as under ; — 

3. The petitioner and the respondent 
are Brahmins by caste. The petitioner is 
deaf and dumb from the birffi. The peti- 
tioner’s father originally resided at 
1969 Guj./4 n G— 24 
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Umreth, while the original place of resid- 
ence of the respondent is Vaso. But the 
parents of both parties had been residing 
at Ahmedabad since many years. Accord- 
mg to the petitioner he was married to 
tte respondent at Vaso on 15th April 
1954 according to the religious rites and 
as per the custom of the community It 
Js the petitioner’s case that he relied 
upon the representations made by the 
respondent s father to the petitioner’s 
father. After the marriage the respondent 
came to reside with the petitioner when 
he found that her mental condition was 
defective and she was insane and did not 
know how to lead a married life with the 
petitioner. These facts were not known 
to the petitioner at the time of the mar- 
riage and so, the petitioner contended 
that as the respondent’s mental condi- 
tion was incurable, he was entitled to a 
decree of nullity of his marriage or in 
the alternative to a decree of divorce 
After the exchange of notices the peti- 
tioner has filed the present petition for 
the aforesaid reliefs. By her written 
statement. Ex. 24, the respondent denied 
that the marriage which was legally per- 
formed was on the mere representations 
of her father. The respondent averred that 
a writing Ex. 93 had been prepared as per 
the custom of the community at the time 
of the engagement and the petitioner and 
his parents and others had seen the res- 
pondent, talked with her and given app- 
roval to the engagement. There was ^so 
another ceremony known as Kunvaro 
Mandvo and thus the petitioner and his 
parents had ample opportunities of seeing 
her and talking to her and observing her. 
The case of the respondent was that while 
she stayed with the petitioner, the peti- 
tioner and his parents used to taunt her 
as she_ did not bear a child even after 
long time after the marriage and they 
did not keep her and this petition was 
filed only to get a divorce so that the 
petitioner could marry again. The res- 
pondent denied that she was mentally 
defective. The trial Court held that the 
petitioner had failed to establish that 
the respondent was an idiot or lunatic 
at the time of the marriage or that her 
mental condition had not been disclosed 
at the time of the marriage. The learned 
Judge further held that the petitioner had 
fiuther failed to establish that the res- 
pondent was of an unsoimd mind for the 
relevant period or that the said mental 
condition was incurable. Finally, the 
learned trial Judge held that the peti- 
tioner was guilty of delay and even if 
he had established the ground there was 
no case for granting the relief. A^ordmg- 
ly, the petition was dismissed. Tnc peu- 
tdoner has filed the present appcai. 

4, At the hearing Mr. Valal raised 
two points; — 
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(1) That the expresrfon "imsoundness 
of mind” had a wider connotation and 
would include even a person like me 
respondent who was a mentally defective 
and whose defect was congenital; 

(2) On the facts of the case the learn- 
ed Judge ought to have held that the res- 
pondent was of incurably unsound mind 
and should have passed a decree for 
divorce 

5. In order to appreciate the first con- 
tention of Mr. Vakil, it would be proper 
to consider the scheme of the relevant 
sections of the Act Section 5 provides 
for conditions for a Hindu marriage and 
section 5(ii) provides that a marriage 
may be solemnized between two Hindus, 
if the following condition is fulfilled: 
Viz., "neither party la an idiot or a luna- 
tic at the time of the marriage.” Section 
iO(l)(e) provides for a decree for ludl- 
dal separation, if either party to a 
marriage had been continuously of un- 
sound mind for a period of not less than 
two years immediately preceding the pre- 
sentation of the petition. Section t2(l)(b), 
however, proddes that any marriage 
solemnized whether before or after the 
commencement of the Act. shall be void- 
able and may be annulled by a decree of 
nullity on the ground that the maniage 
was ^ contravention of the conditions 
specified in clause (U) of Section i. Sec- 
tion 13(l)(iUl then provides that a 
marriage aolemnised, whether before or 
after the Act could, on a petition present- 
ed by the spouse, be dissolved by a de- 
cree of divorce on the ground that the 
other spouse "has been Incurably of un- 
sound mind for a continuous period of 
not less than three years immediately 
preceding the presentation of the peti- 
tion”. From this scheme it Is clear that 
if the condition in section 5(Li) Is not 
fulfilled the marriage Is not a void 
marriage as provided in section II. but 
a voidable marriage, under section 12. 
which can be annulled by a decree of 
nullity on the ground that the other 
party was an Idiot or lunatic at the time 
of the marriage. This type of mental 
defect which coiUd be called "idiocy or 
lunacy”, if it existed at the time of the 
marriage, would enable the party to 
avoid the marriage because imder Section 
5(il) this is one of the necessary condi- 
Itions, the non-fulfilment of whidi makes 
the Hindu marriage voidable. On the 
'other hand sections 10 and 13 which deal 
with the Judicial separation and divorce 
provide for the ground of unsoundness of 
mind either for two years or three years, 
but the real diflerence In the two classes 
is that for a judicial separation mere 
imsoundness of mind for the relevant 
period is a groimd, while for divorce such 
•imsoundness of mind lor the relevant 
period Is to be further proved to be in- 
icurable. The mental inflnnity which the 


legislature has considered as adequate to 
be made a ground for avoiding the ma> 
riage and getting a decree of nullity Is 
one which amoimts to "idiocy or lunacy" 
and it must exist at the time of marriage 
while as a ground of divorce It must be 
proved that the concerned spouse was 
for the relevant period specified in Sec- 
tion 13(l)(m) of "Incurably unsound 
mind.” We must, therefore, consider the 
Import of these three relevant expr e s- 
sions. "idiot”, "lunatic” and a person of 
"incurably unsound mind” In the context 
of the aforesaid scheme of the Act 

6. In Titli v. Alfred Robert Jones, ILR 
56 All 428= (AIR 1934 All 273), the Divi- 
sion Bench consisting of Sir Sulalman 
C. J. and Mukherjea J. had to consider the 
difference between medical and legal de- 
finitions of insanity in the context of a 
similar legislation viz.. Section 19(3) of 
the Indian Divorce Act 1869. which pro- 
vided for a decree of nullity of marriagB 
on the groimd of the other spouse being 
*an idiot or a lunatic". It was found that 
the person concerned in that could 
read and take pleasure in reading, could 
write and could draft a letter for him- 
self, could ride, shoot and fish, that he 
gave Intelligent answers to questions put 
to him by the Court; that he himself 
went to the priest and arranged for his 
marriage; that he knew that by the 
mamage he would be making the woman 
hb wife. It was held that he was fully 
able to understand the nature end con- 
sequences of his marriage and was not 
an "idiot” within the meaning of Sea 
19(3) of the Indian Divorce Act, 1869. The 
Division Bench held that even though the 
term "idiot” had not been defined in the 
Divorce Act, 1869. or in any other 
Indian Act, but imdoubtedly Idiocy was 
a form of congenital Insanity, due to the 
absence of development of the mental 
faculties and Intelligence from very 
childhood. It was also held that the only 
standard and test of Insanl^ laid down 
by the law was, according to section 84 
of the Indian Penal Code, whether the 
person was by reason of imsoimdness of 
mind incapable of knowing the nature and 
quality of the act, or that the act was 
wong or contrary to law. Their Lord- 
ships also accepted for guidance the defi- 
nition of the word, "idiots” in England 
in the Mental Deficiency Act, 1913, as 
being persons so deeply drfective in nitnd 
from birth, or from 2 in early age, as to 
be unable to guard themselves against 
common physical dangers. The definition 
distinguished idiots as being a more ag- 
gravated type of defectives than imbe- 
ciles or feeble mind^ persons and the 
said distinction was found to be In pet* 
feet accord with medical books of the 
highest authority. In the case of an idiot 
there was dementia naturalis or complete 
amentia, while In the case of ImbedUty 
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or partial amentia there was not that 
marked want of development of the cen- 
tres of sensorial perception which was 
present in idiocy. An imbecile has rudi- 
mentary intelligence, whereas a feeble 
minded person has a yet larger amount 
of intelligence. At page 451 Mukherjea J. 
observed that the meaning of that term 
"idiot”, according to Murray’s English 
Dictionary, was stated to be a "person 
Eo deficient in mental or intellectual 
tbiculty as to be incapable of ordinary acts 
of reasoning or rational conduct.” At page 
460 Sulaiman C. J. also held that one 
could not be an idiot unless his faculties 
had not at all been developed and he had 
not acquired any appreciable intelligence. 
The learned Chief Justice considered the 
definition of an insane person i. e. a man 
of unsound mind and observed that there 
had been difference between the points 
of view between a medical man and a 
lawyer on the question of insanity. At 
p. 457 (of ILR All)=(at p. 232 of AIR) 
Sir Sulaiman C. J. further pointed out 
that there were many persons who would 
be considered insane by medical men who 
did not come upto the standard of insani- 
ty as prescribed by law. The medical 
science had a long category of various 
degrees of abnormality which were 
thought to be insanity, including idiocy, 
imbecility, feeble mindedness, subjectivi- 
ty to stupor, exaltations, delusions, impul- 
ses etc. Indeed, abnormality in one form 
or another was considered according to 
medical books as a species of insanity, 
but that was not the legal view. In law 
it was a very high standard and the only 
test which had been laid down was as to 
whether the person by reason of unsound- 
ness of mind is incapable of knowing the 
nature of the act. or that he was doing 
what was either wrong or contrary to law. 
’Tn this section 84 of the Indian Penal 
Code the definition was borrowed from 
the opinions of the fifteen Judges in 
Danial McNaghten’s case. (1843-10 Cl. & 
F 2001 in AIR 1932 All 233. who unani- 
mously laid down that, "to establish a 
defence on the ground of insanity, it 
must be clearly proved that at the time 
of committing the act the party accused 
was labouring under such a defect of 
reason, from disease of the mind, as not 
to know the nature and quality of the act 
he was doing, or if he did know it he did 
not know he was doing w’hat was wrong." 
At pages 461 to 462 (of ILR All) = (at p. 
284 of AIR) the learned Chief Justice, 
therefore, concluded that a medical man’s 
conception of an insane, a lunatic or an 
idiot was utterly different from the legal 
conception. The medical opinion that a 
person was an idiot because by the mere 
deficiency in reasoning power he was 
unable to manage his affairs was useless 
In the inquiry as to whether the person 
was an idiot in the eye of law. The test 


which was applied by the Division Bench 
was that a_ person who was capable of 
understanding what marriage was and 
its consequences could not be held to be 
an idiot or a lunatic at the time of the 
marriage. (See at page 453 (of ILR All) 
— (at p. 281 of AIR) Mukherjea J. and at 
pp. 463-465 (of ILR All) = (at pp. 285-286 
of AIR) Sir Sulaiman C. J.) The learned 
Chief Justice also found the following 
passage quoted at pp. 466-67 (of ILR All) 
= {at p. 286 of AIR) from the case of 
Harrod v. Harrod, (1854) I K. & J. 4 very 
instructive. At p. 8, the Vice-Chancellor 
explained the two species of unsound- 
ness of mind as follows: 

"Unsoundness of mind may be occasion- 
ed either by perversion of intellect, mani- 
festing itself in delusions, antipathies, or 
the like, or it may arise from a defect of the 
mind. There is no allegation here of any- 
thing like a perversion of the mind, or 
what is more properly called mania. With 
respect to defects of the mind, they are 
of two kinds: The mind may be originally 
so deficient as to be incapable of directing 
the person in any matter which requires 
thought or judgment, which is ordinarily 
called idiocy or the defect may arise from 
the weakening of a mind, originally strong 
by disease or some accident of a physical 
nature, by which memory is lost and the 
faculties are paralysed, although there is 
no perversion of the mind, nor any species 
of that insanity which is ordinarily call- 
ed mania”. The defendant in that case 
had tried to put forward a case of simple 
idiocy invalidating the marriage of a lady, 
who was shown to have been deaf and 
dumb and of extremely dull intellect. 
Other people could not make her compre- 
hend anything. She had never been 
taught to talk with fingers, nor 
could she read or write; her mother 
never allowed her to leave the 

house alone; she was also unable 
to tell the value of money and she 
did not know how to give change. The 
Vice-Chancellor held at page 8: "It is 
clearly the law that the presumption is 
always in favour of sanity, and there is 
no exception to this rule in the case of 
a deaf and dumb person: but the onus 
of proving the unsoundness of mind of 
such a person must rest on those who 
dispute her sanity”. Even on the evidence 
for the defence alone he remarked that 
he should not have been disposed to 
direct an issue on the question. At page 
14 the learned Vice-Chancellor observed: 

"I am. therefore, of opinion that there is 
nothing in this case to show that the 
plaintiTs mother was of unsound mind; 
and as no case of fraud is alleged there 
is nothing more to be done”. In tlie 
result he held that her marriage was not 
invalid. 

The aforesaid decision concisely ex- 
plains the various terms with which we 
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have to deal with and brings out the sub- 
tle distinction between the medical 
legal view on the question of insanity. 
In the case of idiocy, the insanity _ is 
congenital and incurable and the mind 
is originally so defective as to be incap- 
able of directing the person in any mat- 
ter which requires thought or judgment 
or in other words, there is such a com- 
plete state of amentia from birth or early 
childhood, that the person is almost with- 
out any glknraering of reason at all. On 
the other hand, in case of lunacy or in- 
sanity or unsoundness of mind such men- 
tal defect arises from the weakening of 
the mind, originally strong, by reason 
some disease, accident or other such 
cause resulting in some mental illness by 
which memory, reason or understanding 
is lost and the faculties are so paralysed. 
The dikinction between the spedes of 
that insanity known as lunacy or mard a 
and mere unsoundness of mind is in the 
fact whether there Is perversion of 
mind or depravity of reason or omy 
a want of it The passage in Strouds 
Judidal Dictionary at page 2141 dearly 
brings out this diklnction in the follow- 
ing terms: 


" TJpsound mind' which all persons 
must understand to be a Depravi^ of 
Beason, or want of it Mere eccentricity 
Is not such an unsoundness of mind as 
will amount to testamentary incapad^. 
There is an important difference between 
TJnsoundness of llind’ and 'Dullness of 

Intellect' Unsoundness of mind 

may arise from perversion of the mental 
powers, and may exhibit Itself by meaitf 
of delusions or strong antipathies, v^ch 
is called 'Mania*; or it may arise from 
what may be termed as defect of mind, 
as where the mind was o riginall y incap- 
able of directing itself to anything re- 
quiring judgment which is 'idiocy or 
where a mind, ori^nally strong, has 
come weakened by illness or age though 
producing no such insanity as to amount 
to Mania.'* 


In aU these three cases Aether of con- 
genital insanity, lunacy or unsoimdness 
of min d, the mental infimdty satisfies 
the test of legal insamty only when it is 
to such a degree that a person Is unable 
to understand the nature and consequen- 
ces of his acts and would, therefore, be 
consider^ not responsible lor his acts or 
his acts in the eye of law cotild not ^ 
regarded as his acts at all. Mr. VakU, 
however, argued that, "unsoundness of 
mind" would differ in its import in the 
contest -of each legislation. The aforesaid 
tests e\'olved in Daniel McNaghten’s case, 
(1843-10 CL & F 200) and embodied in 
section 84 of the Indian Penal Code 
might be appropriate in fastening crimi- 
* nal responsibility upon a person in cases 
-where mens rea was a necessary ingre- 
- dient of the offence, but they would not 


be appropriate while considering the un- 
soundness'of mind as a grotmd of divorce, 
Mr. Vakil also pointed out that under 
Section 12 of the Indian Contract Act, 
the expression "imsoimdness of mind" 
was used in the context of consent being 
given for entering into a valid contract 
where a person must imderstand and 
form a rational judgment as to its effect 
before entering into such a contract 

Mr, Vakil further argued that In a matri- 
monial legislation the term "unsoundness 
of mind” should be widely interpreted, 
especially when the L<egislatme had pur- 
posely used a different phraseology In 
Section 13(1) when mental infirmity was 
considered as a ground of dissolution of 
marriage as distinguished from the men- 
tal defect contemplated in Section 5(ii) 
when it was considered as in the context 
a necessary condition for the marriage 
and which made it voidable under section 
12(l)(b), in which case. It must be such 
a grave mental disorder which must be 
of the nature of "Idiocy or lunacy". Mr, 
Vakil in this connection vehemently 
relied upon the decision of Phillimore J. 
in Whysall v. WhysalL 1959 (3) All ER 
389. where the learned Judge had Inter- 
preted the expression "incurably of xm- 
sound mind" in a similar jnatrlmonia! 
legislation in England. On parity of rea- 
soning Mr. Vakil argued that we should 
Include even feeble-minded persons and 
even persons of dull intellect who would 
not be able to lead a full matrimonial 
life 8$ rational persons duly appreciating 
the marital obligations, ^nd rationally con- 
trolling their affairs'ln the society and In 
married life. It would be futile to con- 
tinue such an 'Unhappy marriage tie. 

7. There Is much force In Mr. Vakil's 
contention that McNaughton Buies could 
not be strictly applied in civil cases and 
especially in a matrimonial legislation as 
their strict application would lead to ab- 
surd results, and as In civil cases they 
could pot be applied In the same way. The 
first limb of the rules may afford a good 
test, but as far as the second limb is con- 
sidered, it is interpreted in criminal law 
so that "wrong” means contrary to law 
and not as morally wrong. (See. section 
84 L P. C.) Obviously, this meaning can- 
not be applied to divorce cases. “To pay 
no heed to the consequences of insanlW 
other than that of knowing what one is 
doing would be to introduce an unjusti- 
fiable distinction. There would be neither 
reason nor logic in making any distinc- 
tion between these two types of persons 
who are in fact equally irresponsible so 
as to permit one to be divorced while 
not the other, on the ground that his 
type of insanity does not fall within the 
strict rigour of those niles. When Insanl- 
^ deprives a man completely of choice or 
responsibility or volition or even moral 
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judgment so that a man’s acts are not 
his acts, we must hold that the lusamty 
is of that degree which must be consider- 
ed as sufficient. Therefore, these Mc- 
Naughton Kules or their equivalent _c^ 
be safely accepted as working rules wth- 
out necessarily picking any one of them 
to the exclusion of others. That is w^t 
is done by the Division Bench m tiie 
aforesaid decision of ILR 56 All 428 
(AIR 1934 All 273) when the Leg^lature 
intended that if the mental infi^ty, 
short of idiocy or lunacy, should not be a 
ground on wbidh a marriage <muld oe 
avoided or in other words, if such a 
son, whose mental defect ffid not reach 
this serious state of insamty_ known ^ 
idiocy or lunacy, coffid^ter mto a i^d 
marriage tie, it would be absurd to hold 
that on the very same ^ound o£ 
mental defect which existed at the 
time of such marriage, it would 
be open to dissolve^ the marrmge 
tie by giving such a wide interpretetion 
to the term "unsoundness of mmd m 
Section 13(1) (ii). Feeble-nunded persons 
or persons of dull inteUect m whose cases 
mental infirmity is not of such a grave 
mental disorder as to make them mcap- 
able of knowing thenatmeand consequ- 
ences of their acts or, m other words, 
who can understand what marriage is as 
well as the consequences of a marriage 
tie cannot be conndered af PersoM 
of "unsound mmd m 
sense as contemplated m S- 
We also do not agree with Mr. VaM that 
Phillimore J. has laid down any different 
test in 1959(3) AU ER 389 , In tact ffie 
learned Judge at page 39 ^ observes that 
in the context of the ^atrimomm “ 
lation and bearing in mind the de&ntio^ 
afforded by the Oxford Dictionary, the 
plnase "unsound ^d” murt have been 
intended to describe a state ^ 
variously called imsoundness of mmd or 
and no diftinction was meant 
between the two ptaases At page 396 
also the learned Judge observes that me 
practical test of the degree ^ the un- 
soundness of mind or incapaaty of ^d 
required for such insanity must_ t>e f^nd 
in the definition of a lunatic m Section 
90 of the Lunacy Act, 1890, as a P^^^om 
"incapable of managing himseU ^nd h^ 
affiffis, provided it was remembered th^ 
"affairs” include the Pr«*l^s of 
and of married life a^d the te^ of abffity 
to manage affairs was that to be required 
nf tVif^ reasonablo niGn. Tnsreiorc, xne 
learned Judge evolved this test only m. 
the context of legal alone when 

it reached that high standard v,_hich WM 
required in law and did not intend to 
cover all lands of mental abnormahties or 
deficiencies as contended by Mr. Vakil. 
At page 396 the learned Judge consider- 
ed tile meaning of the tern mcuraW.- 
At page 397 he finaUy held that m dead- 
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ing whether a person "is incurably of un- 
sound mind”, the test to be applied is 
whether by reason of his mental condi- 
tion he is capable of managing himself 
and the affairs and, if not, whether he 
can hope to be restored to a state in 
which he vdll be able to do so. Of course 
he added the rider that the capacity to be 
required was that of a reasonable person. 
This test, therefore, really proceeds on 
the footing that the person is insane. A 
mere mental defective, whose state of 
mind being congenital would be incurable 
would not satis^ this test of insanity as 
in spite of arrested or incomplete develop- 
ment of his min d he would be able to 
imderstand the nature and consequences 
of his acts and there would be no justi- 
fication to dissolve the marriage tie. We 
therefore, do not agree with Mr. Vakil 
that the expression "incurably of unsoimd 
mind” should be so widely interpreted as 
to cover such feeble-minded persons or 
persons of dull intellect who understand 
the nature and consequences of their acts 
and are able, therefore, to control them- 
selves and their affairs and their reactions 
in the normal way. 


8. Now coming to the facts of the 
present case, Mr. Valcil frankly conceded 
that he cannot bring the present case 
under Section 12 read with section 5(ii) 
as the respondent could not be considered 
as an idiot or as a lunatic. The respon- 
dent did not suffer from such mental in- 
firmity as would m^e her an idiot or a 
lunatic. The only evidence which Wcis 
relied upon by the petitioner _ in this 
connection was of the priest Motilal, Ex. 
96, who stated that at the time of her 
marriage the respondent was not by her- 
self able to perform certain ceremomes 
and that she had to be helped by another 
girl Saroj who was sitting by her to per- 
form those ceremonies. In cross-exami- 
nation he had to admit that even educated 
persons might commit mistakes m per- 
formance of the ceremonies which tliey 
corrected on being explained and that 
in his experience some women had to be 
given instructions in greater detail than 
others The petitioner has also relied upon 
the maternal unde Hiralal Dave, 98, 
who supported the story of the priest that 
the respondent was not able to follow^ m- 
structions at the time of the marriage 
ceremony. But in cross-exaimnation he 
had to admit that though he \vas present 
near the place where the marnage cere- 
mony had taken place and had seen the 
girl at the time, he had not felt 
respondent had any mental 

ha/ to*b? caqjlaliic^taP'*’ “ "g'foS 
enable her to partake in tne va 
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ceremonies at the time of the maniaRe. 
IWs would not be any evidence of a 
mental defect In the petitioner whi^ 
made her completely unable to under- 
stand the marriage ceremony or the im- 
port of marriage. The respondent had 
given evidence and the learned trial 
Judge had made a note how she stood the 
test of a searching cross-examination. 
She merely ^d not understand compli- 
cated questions but she gave all 
proper replies to simple questions. Mr. 
Vakil therefore, rightly did not rely upon 
this ground under Section 12 for a de- 
cree of nullity as a condition under Sec- 
tion 5(iil was not fulfilled by the respon- 
dent as the alleged mental infirmity in her 
case was completely short of idiocy or 
lunacy. 

9. Mr. VaHl however, stronglv relied 
upon certain other symptoms from which 
he wanted me to infer the petitioner’s 
unsoundness of mind in the context of 
the aforesaid Phillimore J.'s test. Mr. 
Vakil argued that it was seen on the 
petitioner's evidence that the respondent 
was incapable by herself of managing 
herself and her affairs, including pro- 
blems of society and of marriage life, 
judged by the ability of a reasonable per- 
son to manage such affairs, and such in- 
eopacity in her case being congenital was 
necessarily permanent and incurable. Mr. 
Vakil in this connection stronglv relied 
upon the evidence of Dr. Rahimutulla- 
khan Ahmedullakhan Hakim. Ex. 101. 
who is an M.BB.S. Psychiatrist at the 
Civil Hospital and B. J. Medical College 
and an Honorary Consultant at the Men- 
tal Hospital, The doctor admitted that he 
had only once examined the patient and 
that too without any clinical examination. 
The doctor has opined and given certi- 
ficate Ex. 102. He stated that in his opi- 
nion the patient was suffering from men- 
tal deficiency by birth and this defici- 
ency which he found in her was not cur- 
able. She was a low grade moron. She would 
not be in a position to carryout usual 
household duties It Is well settled, that 
an expert opinion would be useful only 
when the expert gives grounds on which 
he holds such opinion. The doctor has 
admitted that while the patient would be 
clinically examined past history of the 
patient would be taken into consideration 
for coming to the conclusion and if the 
past history was not correctW given there 
was a likelihood of arriving at an incor- 
rect decision, and that without a clinical 
examination there would be a difference 
in the conclusion in the degree of mental 
deficiency. The doctor further stated that 
over and above the past history the doc- 
tor must' ask questions to formulate the 
decision and that in such personal ex- 
amination if the patient was nervous or 
shy; she might give Incorrect answers. In 
fact, he stated that he would definitely 


like to see the patient again to confirm 
the diagnosis. Mr. Vakil was unable to 
point out from this whole evidence of Dr. 
Rahimtullakhan as to what was the 
previous history given or as to what 
were the questions and answers which 
led him to the present conclusion. In ab- 
sence of such data or grounds of opinion 
the expert opinion would be practically 
useless for our purpose. As Mukerjee J. 
pointed out in ILR 56 All 428(450) = (AIR 
J934 AU 273 at p. 280) the opinion of 
such an expert would carry very little 
weight unless it was supported by a 
clear statement of what the doctor noticed 
and on what he based his opinion. The 
expert should, if he expected his opinion 
to be accepted put before the Court all 
the materials which induced him to come 
to his conclusion so that the Court, al- 
though not an expert, may form its own 
judgment on these materials. In fact to 
the Court question the doctor had stated 
that in his opinion he could not call a 
person "moron low" to be an idiot Idiocy 
was mental defidency • of the lowest 
grade. Thereafter, in answer to the ques- 
tions by the petitioner’s .. advocate the 
doctor explained the difference between 
aa idiot and a lunatic and he said that 
he would call a person an idiot who 
could not realise danger and would not 
be able to speak even or carry out all the 
routine habits of a human being. In fact 
the doctor’s opinion of an idiot could not 
differ from the accepted sense of the 
term "idiot” where there must be com- 
•plete absence of reason or judgment and 
the doctor rightly stated that he did not 
consider the petitioner idiot Similarly, 
the doctor stated that the petitioner 
could not be considered a lunatic. In fact 
what is material for our purpose is lunacy 
as understood In the legal sense and 
not in the medical sense. We have men- 
tioned this evidence of Dr. ^himutulla- 
khan only for showing that there was 
nothing in his entire evidence which 
would establish idiocy. lunacy or un- 
soundness of mind of the respondent The 
opinionof the doctor that the respondent 
could not carry out usual household duties 
would be merely ipse dixit of the doctor 
unsupported by any reason or ground or 
data. Therefore, this evidence could not 
help the plaintiff, 

10. Mr. Vakil next relied upon the 
fact that from the evidence of the peti- 
tioner’s witnesses it was clear that; 

(1) the respondent did not know how 
to dress her clothes and she, kept the 
buttons of her blouse open as stated by 
the petitioner In his evidence. Ex. 54; 

(2) that though she was Brahmin she 
did not take bath dailv; 

(3) that she did not distinguish between 
cereals and vegetables as she had stated 
that she did not know what use may be 
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made of Mug and that Cho^^ 
after putting into water and that it was 
not eaten, but applied on the head; 

(4) that she had no control over her 
nature discharges as she passed unne and 
stools even in the kitchen; 

(5) that she did not recognise the per- 
son and did not give welcome to 
and she had no sense and recollection of 
places, roads, neighbours etc., or 

(6) she required to be helped. 

Mr Vakil relied upon these- s^ptoms 

as having been established 
dence of the various witnesses of me 
petitioner. It is true as the learned 
himself has noted the demeanour of the 
respondent that the respondent is slo^ of 
Liderstanding compUcated 

she was not aWe to a»swf 
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dull intellect or a feeble minded person; 
Therefore, the entire evidence makes it 
very clear that the respondent p able to 
manage herself and all her affairs in her 
own simple way and she would be able 
to cope with the obligations of a marital 
life. Even if on some occasioi^. she need-, 
ed better instructions or advice, she 
able to look after herself and her affairs 
all alone and is not even seriously sub- 
normal as it is sought to be suggested by 
Mr. Vakil. Therefore, in any event, in 
the present case, the mental defect is not! 
of such a degree or extent which makesj 
the respondent incapable of managing h^ 
self and her affairs and even on the 
practical test adopted by Phillimore J., on 
which Mr. Vakil strongly relied upon the 
respondent would not be a person of un- 
sound mind. When this ground of un- 

3 ;*• vzalioH itnnn ?i<5 a 


I, on.P rn .^^me questions sound nrund. wnen ims grouuu ux uxx- 

she was n were not quite correct soundness of mind is rehed upon, as a 

^ w\fjr^nb!nomal in her mental ground for dissolution of marriage or for] 
But sl^ wa ^ relevant avoiding the marriage, the said ground 

capacity and she was cogent and clear evi- 

answers riehUv stated that the dence beyond reasonable doubt so_ ^ to 

learned Judge , ^ search- satisfy the Court There is not an iota of 

respondent Merely because evidence, however, in the pr^ent oas^, 

mg cross-ex^natmm and for establishing the ground of unsound-! 

she has a it would not ness of mind or . of idiocy or lunacy 

places or names of nnnd. As the petitioner was not, therefore. ent^ed| 

make her a ^ j control over urine to any relief under section 12 or section 

it U Sy (S^anben?). Ex.. 99 13 of the Act 

and stoo^ It IS only tom passing 


who-’haTsi^ted >at f e wa= passing 
stools and unne m “tchen ^ 

S-sSVoil/d her dothes hy^P^^f 
urine rightly not 

bXve? this sto^ wWch was Pr^hca^y 

dent Merely because she cUd^ 

bath daily it could no ^ath. In fact 

did not know how to ^ ’^^siondent 

refS^h^rSotoe?-in-law, which -|teS 

Se?^ES°l9.°^ be midl 

know how to comb her n^^^ 

Si Me'reTy because some buttons of the 

have teen 

petitioner It IS too did not 

to argue that , Besides even the 


11, In this view of the matter it 
not necessary for me to consider whether 
the alleged mental defect was proved to 
be congenital incurable and whether me 
petitioner was disentitled to any reliei 
because of any delay. 

12. In the result, this appeal must 

fail and is dismissed with costs. 
RSK/D.V.C. Appeal dismissed- 
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Union of India owning Western Rail- 
way, Appellant v. M/s. Lalji Bhimii, a 
partnership firm. Respondents. 

Second Appeal No. 189 of 1961, 2^ 

4-1967 against decision of Dirt. 
AmreU, in Civil Appeal No. 35 of 1959. 

(A) Civil P. C. (1908). Or. 21, B. 10 & 
c 2(3) — ^Vho may apply for execution 
— Decree in the name of a joint ILndn 
family firm by its manager -y- Fi^ 
sequently made a partnership firm 
same family members as partners — The 
firms are different entities and the 
latter cannot execute the decree. 

A decree obtained by a j?int Hn^ 


A decree obtainea oy a juuix 

te^rprapJred to her ^ fte'tertnSI 

fSS'**^p M iSards welcome offered „[ ae same name 

Sl’Ste^afb&t'S’te'Sia to be ol a KK/CLTOSBZ/eJ 
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different entitles havinfj different in- 
cidents. While the former is not 
governed by the provisions of the 
Partnersliip Act but by the normal per- 
sonal law goveming the Hndus, the 
latter is. Both the firms, even if the 
sharers are the same, stand on a different 
footing each govern^ by different law. 

(Paras & & 

Further, under S. 2, CL (31 of the Civil 
P. C. the term 'decree-holder' means any 
person in whose favour a decree has been 
passed or an order capable of execution 
been made. Since the conversion of 
the joint Hindu faiidly firm into a part- 
nership firm does not necessarily put an 
end to the former firm, the execution 
petition filed by the partnership firm 
cannot be said to have been filed by the 
^decree-holder’ such as contemplated 
under S. 2(3) of the Code, AIR 1946 Bom 
27, ReL on. (Para 7) 

(B) Linutation Act (1908). Sch. 1. Art. 
182, Cl. 5 — ’‘Application made in ac- 
cordance with law” — Expression relates 
to the application as filed and not the order 
passed thereon — It must be in accord- 
ance with law as contemplated by the 
Article — (CivU P. C (1908), Or. 21. 
Br. IX to 17). 

In considering whether an execution 
petition is in accordance with law under 
All 182 of the L^tation Act, It is not 
the order passed on the application that 
matters, but It has to be exandned If the 
application filed by the decree-holder is 
In accordance wl^ law as contemplated 
under Arficle 182(5) of the Act It is so 
because, the execution petition, though in 
accordance with law, may find itself dis- 
missed for other reasons as want of pro- 
secution etc. Dismissal may also result in 
cases of non-compliance with any of the 
rules such as rules 11 to 14 of Or. 21 of 
Civil P. C. AIR 1945 Bom 380, ReL on, 
AIR 1931 Bom 128. Ret (Para 9) 

Therefore, an application containing all 
the particulars required to be mentioned 
under rule ll of Or, 21 Civil P. C must 
be held to be "in accordance with law.” 

(Para 9) 

(C) Civil P. C. (1908), Or. 21. Br. 

12 & 11 — Scope Jodi^ent- 

debtor himself being in possession of 
moveables — Description not necessary 
— Inventory, however, necessary If they 
arc with the agent ol the J. D. (Para 9) 

(D) Limitation Act (1908), Sch. I Art. 
182(5) — Stcp-in-aid of execution of de- 
cree — Application praying issue of notice 
on the judgment-debtor (Railway) nndcr 
S. 82 and Or. 21, B. 22 Civil P. C. — 
Jjausnee of notice accordingJy — AppViea-^ 
tion. held, a > step-in-aid towards execu- 
tion of decree Neither non-appearance 
of the judgment-debtor nor nos-compU- 
ancDwith R.12 of Or. 21 of Civil P. C. 
held, affected the position. (Para lfl> 


(E) Civil P. C. (1908), Ss. 144 and 151 

— Against whom restitution can he grant- 
ed — Stay of execution on condition that 
judgment-debtor deposits decree amount 

— J. D’s clerk, by mistake, paying the 

money to a wrong person instead of de- 
positing into Court — Restitution, held, 
could not be granted — Court has no con- 
trol over the alleged recepient of (be 
money — Powers under S. 151 not exer- 
cised when there is definite provision 
under S. 144. (Para 12) 

Cases Referred: Chronological Paras 
(1046) AIR 1946 Bom 27 (V 33)- 
47 Bom LR 728, Kirtllal Jivabhal 
V. Chunilal ManlM 8 

(1945) AIR 1945 Bora 380 fV 32)- 
ILR (1945) Bom 463, Shankar Harl 
V, Damodar Vyankaji S 

(1931) AIR 1931 Bom 128 (V 18) = 

32 Bom LR 1368, Sakkargauda 
Basangauda v. Bhimappa Hanm- 
appa 0 

R, H. Daru and B. J. Shelat, for Appel- 
lant; R. C. Mankad, for Respondents. 

judgment One Nanubhal Har- 
jivan as the manager and co-sharer of a 
Hindu tindivided family firm nmning in 
the same of Messrs Laij i Bhbnji, at 
AmrelL filed a Regular Dvil Suit No. 55 
of 1947-48 in the Civil Court of the then 
State of Baroda, against the Governor 
General-in-Councfl of the Indian Domi- 
nion as the owner of the Bengal-Assara 
Railway for recovering an amount of 
Rs. 8500 in all on the basis of total loss 
of 8 consignment booked at Sialda Rail- 
way Station of Calcutta In favour of the 
plaintiff-firm to be delivered at AmrclL 
The summons was issued on the defen- 
dant 85 described in the pl^nt and since 
there was no appearance, the suit pro- 
ceeded ex parte. A decree for the sum of 
Rs. 8500 together with running interest 
at 3% on Rs. 5,141 and odd and costs of 
the suit came to be passed against the 
defendant on 13-11-1938. The plaintiff- 
firm thereafter filed a Regular Darkharf 
No. 65 of 1951 in the Court of the Civil 
Judge (J. D.) at AmreU — It being the 
successor (3ourt of the original trial Court 
on me merger of the State of Baroda 
with the Indian Union. That was filed on 
13-11-48 for recovering the amount due 
under the decree by calling upon the 
judgment-debtor to pay the amount f^- 
ing which to recover the same by attach- 
ment and sale of the movable property of 
the judgment-debtor. In that Darkh^ a 
^Hce under O. 21, R. 22 of the Civil 
Procedure Code was issued against the 
judgment-debtor and though served no 
me appeared on behalf of the judgraent- 
fiebtor. From the endorsement on that 
Darkhast It further appears that the 
amount was not paid though the judg- 
ment-debtor was directed to pay up the 
miowit. TbereafCer since the Court fijtmd 
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that the property sought to be attached 
was not mentioned by the decree-holder 
in his Darkhast, the Darkhast came to be 
dismissed directing the costs to be paid 
by the judgment-debtor. That order is 
dated 8-1-52. Thereafter another Darkhast 
No. 92 of 1953 was filed by the decree- 
holder in the same Court against the 
judgment-debtor on 11-11-53 and that 
came to be disposed of on 29-12-54:. 

2.' The same Nanubhai Harjivan has 
then filed Regular Darkhast No. 82 of 
1955 against the judgment-debtor in the 
Court of the Civil Judge at Amreli for 
recovering the amount due under the de- 
cree by attachment and sale of the pro- 
perly, He has therein stated that the ori- 
ginal joint Hindu family firm running in 
the name of Messrs. Lalji Bhimji of which 
he happened to be the manager, has been 
changed into a partnership firm and that 
he has been the manager and partner of 
the said firm. It is that way that he has 
filed the Darkhast on behalf of the part- 
nership firm running in the name of 
Lalji Bhimji. So far as the judgment- 
debtor is concerned, it has been stated 
that all the rights and liabilities of the 
Bengal Assam Railway have now merged 
in the Union of India and that, therefore, 
a notice may be issued to the Union of 
India calling upon the same to pay up the 
amount and on its failure to do so, to 
recover the amount by attachment and 
sale of the property foimd at the 
Railway Station of Amreli including the 
cash amount found there. The amount 
claimed in the Darkhast is Rs. 10,789-6-6. 
It has been signed by one Kakubhai 
Kanji, the holder of power of attorney for 
one Kanji Lalji a partner in the firm of 
Messrs. Lalji Bhimji and also by Nanubhai 
Harjivandas in his personal capacity. 
After the Darkhast was ffled on 30-4-55, 
an order for issuing notice to the judg- 
ment-debtor was issued. The Western 
Railway Administration through its 
advocate then appeared before the_ Court 
and filed his objections at Ex. 8 in that 
Darkhast. He inter alia contended 
that the decree under execution was in 
favour of M/s. Lalji Bhimji, a joint Hindu 
family firm and the firm executing the 
decree of Lalji Bhimji is a partnership 
firm and that way is .a separate legal en- 
tity; that, therefore, the firm executing 
the decree cannot be said to be the decree- 
holder as such entitled to execute the de- 
cree; that the execution application is 
barred by limitation under Art. 182 of 
the Indian Limitation Act as the previous 
execution applications No. 65/51 and No. 
92/53 were not in accordance with law; 
that there was no legal entity like the 
General Secretary, Union of India, Wes- 
tern Railway Board, New Delhi and such 
a person is not competent to receive 
notice of execution according to law; that 


fee decree being against a railway admin- 
istration of Union of India owning a 
particular railway administration, a notice 
should be served on fee General Manager 
of the said Railway Administration and as 
there is no such proper service, the exe- 
cution application is liable to be dismissed, 
that the decree under execution has been 
obtained by fraud on the Court and that 
it was void and was not executable; that 
fee_ decree under execution is without 
jurisdiction ^ it was passed without ser- 
vice _ of fee summons on the defendant 
and in the result, the execution applica- 
tion should be dismissed with costs. The 
trial Court rejected all the contentions 
raised on behalf of the Western Railway 
and directed the Darkhast to proceed 
further. 

2. Feeling dissatisfied wife that order 
passed on 7-8-59 by Mr. I. C. Sheth, Civil 
Judge (S. D.) Amreli — the opponent 
filled Civil Appeal No. 35 of 1959 in the 
Court of the District Judge at Amreli. 
Along with the appeal, an application Ex. 
4 was presented to the Court for staying 
fee execution proceedings taken out 
against the judgment-debtor. An interim 
stay was issued and it was to remain in 
effect till 15-12-59 during which time the 
appellant was required to deposit the 
decretal amount with costs and interest up- 
to-date in the District Court at AmreU. 
Instead of depositing amount in Court, 
the appellant through mistake of the pay- 
clerk sent a cheque to the respondent 
for fee sum of Es. 10918-91nP. with a 
covering letter on 8-12-59. One Balubhai 
Kanji, one of the partners of the firm, 
has made an affidavit Ex. 18 stating that 
a cheque was received in satisfaction of 
fee decretal dues and the payment has 
been appropriated towards the same and 
the receipt was sent to fee railway ad- 
ministration. That payment is said to have 
been received in the month of December 
1959. Sometime after L e. on 22-8-1960, 
the learned advocate appearing for the 
appellant, gave an application Ex. 15 stat- 
ing inter alia that the cheque for the 
decretal amount was sent to the opposite 
side through the mistake of a clerk of 
the railway administration instead of de- 
positing the amount in Court and that the 
respondent should be called upon to have 
the amount deposited in Court imder sec- 
tion 144 or under section 151 of the Civil 
Procedure Code. 

4. This application was heard along 
with the appeah The learned District 
Judge found that the Court was not com- 
petent to direct the respondent to deposit 
the amount in Court which came to be 
realized by him; that it is not a fit case 
for calling for any such amount from the 
respondent: that the appeal does not 
survive in view of the respondent having 
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recovered the amoimt in the execution 
proceedings from the appellant: that the 
decree passed in the suit was not a nullity 
as alleged; that the execution proceeding 
can proceed against the Union of India 
as owning the Western Railway Adminis- 
tration; that the execution application Is 
not barred by limitation as alleged and 
that in the result, he dismissed the appeal 
directing parties to bear their own costs. 
Feeling dissatisfied with that order passed 
on 11th November I960 by Mr. M, D. 
Manek, District Judge, Amrell. the origi- 
nal opponent has come in appeal before 
this ^urt 

5. Mr. Daru. the learned advocate ap- 
pearing for the appellant, has raised four 
contentions before this Court. The first 
is that the present Darkhastdar who had 
taken out the execution proce^ngs 
against the appellant in pursuance of a 
decree passed in Civil Suit No. 55/47-48 
is not the decree-holder entitled to exe- 
cute the same. (2) The present execution 
application is barred by Art. 182 of the 
Indian Limitation Act inasmuch as the 
earlier Darkhast No. 65 of 1951 was not 
in accordance with law and that way 
cannot serve as a step In aid of execu- 
tion 80 as to keep alive the decree. (3) 
The execution taken out against the Wes- 
tern Railway cannot lie inasmuch as the 
decree was passed against the Bengal 
Assam Railway and that way quite a dif- 
ferent entity in law. (4) Since the amount 
has been paid under a mistaken belief to 
the Darkhastdar so as to have the 
Darkhast stayed as per the order 

g assed by the Distrirt Court, it should 
e called hack by the Court and have the 
same made available provided he is 
foxmd to be the proper person entitled to 
recover the same under the decree. 

6. I have already set out hereabove 
that the original Civil Suit No. 55/47-48 
was filed in the Civil Court of the then 
State of Baroda by a joint Hindu family 
firm running in the name of M/s. TjiI ji 
B himji through its manager and a co- 
sharer one Shri Nanubhai Harjivan of 
AmrelL An ex parte decree was passed 
against the defendant In that suit on 13- 
11-38. As to the various allegations about 
the manner in which the ex parte decree 
was obtained, we are not concerned in 
this appeaL The executing Court has ob- 
viously to execute the decree as it stands 
imless it is set aside. The contention of 
Llr. Daru is that the original decree- 
holder alone Is entitled to ^e the execu- 
tion application and that tmless it is 
shown that the decree has been assigned 
In favour of some other person or has 
gone to some other person by operation 
of law. no other person can execute the 
same, llie present Darkhast is undisput^- 
ly filed, as I said above, by the partoer^ 
ship fiizQ running in the name of 


Bhimji through one Kakubhal KanjI, the 
holder of power of attorney of one Kanjl 
Laljl — a partner of that firm, and by 
Nanubhai Harjivandas In his personal 
capacity. It has been stated In the Dar- 
kl^t application that the original Joint 
Hindu family firm running in the narwB 
of M/s. Lalji Bhimji has been subsequent- 
ly converted into a partnership firm run- 
ning in the same name of Lalji Bhimji 
in AmreU, On the face of it It appears 
£. / .that the present Darkhast is not 
pgd by the original decree-holder but 
by the firm, constituted under the pro- 
visions of the Indian Partnership Act and 
by one Nanubhai Harjivandas in his In- 
dividual capacity. The contention of Mr. 
Mankad, the learned advocate for the res- 
Mndent, is that the same person, namely, 
Nanubhai Harjivandas who has filed this 
Darkhast was described as a manager and 
co-partner of the joint Hindu family firm 
running in the name of Lalji Bhimji and 
tlwt. therefore, there fs nothing wrong 
when he files the Darkhast particularly 
when the members of the private partner- 
smp firm are the same as the membeis 
of the jomt Hindu family firm. It appears 
that in the trial Court an attempt was 
to produce the partnership de^ 
but that does not seem to have been pror- 
fd and was even wrongly referred to in 
the order of the trial Court That was not 
wught to be relied upon in the first ap- 
jjellate Court and also in this Court The 
question therefore that arises to be con- 
, .ts as to whether the decree-hol- 
dor in the suit Is the same person recog- 
nised in Jaw who has come forward to 
execute that decree In this Darkhast 
proceedings. A joint Hindu family firm' 
governed by the provisions 
of the Partnership Act but by the normal 
jwrscnal law governing the Hindus. Both 
me firms, even if sharers are the same, 
stand on a different footing ~ each gov- 
erned by different law. The incidents are 
diHerent and one cannot be called the 
^e as the other firm. It Is clear, there-i 
lore, mat the firm which has filed the pre-l 
Darkhast is not the same as describ- 
^ m the suit la which that decree came 
to be passed. 

../• ,?■ defines the term 

decree-holderi as meaning any person 
in whose favour a decree has been passed 
or an order capable of execution has been 
made. In the present case, the decree* 
"Oiaer was then the Joint famfiy firm of 
Laljl B^mjL By reason of the Joint 
converting into a partner- 
amp firm. It cannot necessarily be pn fd 
mat me joint family firm came to an p p d, 
Thus me Darkhast cannot be said to have 
been filed by me decree-holder as suih as 
contemplated in Section 2(3) of me OvD 
«ocedure Code. Besides, Nanubhai Him . 
Jivandas was not a decree-holder In h& 
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individual .capacity, and 
bS Heha?\iot filed 

Z SvtidXnn&l to 

authority to do so. Dar- 

two persons . decree-holders 

^ast can be ^^id to t.e the 

funder Section 2(^3 of ^ny of them 

[Code so asto entiue n 21 R 10 of 
to file the S’ provided 

the Civil Procedure decree is en- 

therein, the “court for executing 

titled to apply to .a S°''^erefore. can be 
the same. None of t^en^ ^ereior 
said to be persons ^tiU^ w ^ 

execution ^PPhcahon m P joint 

idecree obtain^ by . ^ name of 

Hindu family firm ' -pU 

M^rs. Lalji Bhimp of Amreli. 


by characteriang the same being of techm 

cal importance particularly as m to view 
the full amount is paid up, the qu.^tion 
finch as the one would lose its sigmfi- 
SSe. Howsoever technical the conten- 
^n may appear, it does touch the ro^ 
of the matter particularly when alto- 
gether a different entity in law has come 
forward to execute the fe^ee in gace 
of some other persons entitled to 
tto smn^ It makes no difference whe- 
ther they remain the sam^.P^^sras a^^cj 
in a different form viz. in the Partner 
ship fiiS so far as the iP^^f^t-debtor 
is concerned- The mere fact that tne 
amount has been paid during ^ 

dency of the appeal would not come m 

the way of having to decide this qura 

S'-S Znl al 

gainst the judgment-debtor. 

9 The next question that aris^ to be 

S. Kirtna, livabhai V 

<la-“e-Sd-e‘r who ^ ad » «ep i„ Jd 


to apply ^signment in writ- 

transferred either by ^ trans- 

ing or by 0P®''5^°,^ for execution undCT 
toee can V has been observed 

" decree-holder applies 
that whether the decjee-^ ^ 

under O. f.l- only execute the 

the executing Court can ^ 

decree provided ms decree 

decree-holder op * Court cannot look 
itself. The o’'fP^"^_beYVnd the decree 
to anything outpde o person 

in order to satisfy if^elf j-hat tn ^p^ 

j? ''¥he Sar? dSlnitlon ot “d^ 
cree-holder. ine in 2 sub-cL (3) 

cree-holder” contmned in S is no 

of the Code makes this clear.^^^^^ ^ 

doubt true that a Pe« operation of 
transferee .of^J^oo decree coparceners 

law; and if there ar decree becomes 
h, ^hosa lavour d'crae^ 


cent Darkhast wouiu uc -- 

ftoe and over whichthereis.no ^spute. 
Art 182 provides for a penod of li^ 

aKOTdanfe'tdth"lBW totte oroper Court 

for execution or to take some step in aid 
S'ieculion ol ‘I'* ^'“'NoVot ITO 

».«orlLce' S 

K.te period of toee veart^ would 
SS”d'”l“ thoT Darkhaat. The eontePdon 

S,arucr.a"f dS fot comply with dae 
P.'»™S=p™S?c‘,5e°vlz-''bynot an, 


law; and if there ^re omek P^ovitions conmineo m 

Samferred.^Ihen he maj |PPl|^^"i6°"lead ^exiSrto £e" ^^fached." coSing 

^Vo'Tr. i|. But Pj aW P-; ,cc„„.e description ot the 

son to execute followed. No such 

laid down has Cot to be decree 

attempt is made to ^be present 

has been entitle them to fUe 

Darkhastdars so as to eniu 

the Darkhast under O. -pgars. there- 
Civil Procedure Cod^ I UPP 
fore, clear that the P^^'jfot the same 
or any of them a decree 

decree-holders un ..1^7.48 which is 
passed in Suit No. 55/4 
sought to be The learned 

ment-debtor o^. ^pH over that point 

District Judge has passed over u. h- 


^toence to the case of Sakkargauda 
V Bhimappa Hanmappa. 32 
Basanga .ggg^^^IR 1931 Bom 128). In 
the decree-holder applied to 
^tniifp his decree obtained in Novem- 
ber 1912. relying ^lis imrn^ediamly pre- 
ceding application. No. ° ^ nee with 

hTs ?ast appltotion in time, 
law. to bnng -ejected the apphci^ 

The original Court rejec ^ court 

tion as time-barred. ^ ^ and directed 
held that this was not 
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ance with law cannot cease to be in ac- 
andance mth law by any subsequent 
default on the' part of the applicant. 
Hence, an application under O. 21, R. 15 
(1) or R. 16 is in accordance with law 
and a step in aid of execution and is 
si^dent by itself to keep the decree 
alive irrespective of whether an order 
under R. 15(2) is passed or not or notices 
under R. 16 proviso are issued or not." 


the execution to proceed further. In ai>* 
peal before the High Court of Bombay 
the question arose as to whether failure 
to comply with the provisions of Order 
21 Rule 14, imparted to the apphcation 
No. 168 of 1924 the character of bd^ 
“not in accordance with law" or not. Tm 
defect pointed out before the High Co)^ 
was that "there was actually no desmp- 
tion of what was sought to be atta^^ or 
sold, the reference to it being that, it 
was described overleaf, “which It was 
not." It was then observed that looking 
to the provisions of Rules 11 to 17 of 
Order 21 of the Civil Procedure Code, the 
defect, when pointed out, not having been 
remedied within the time allowed, the ap- 
plication continued to be not in accord- 
ance with law. It was a case where the 
property sought to be attached and sold 
was an immoveahle property and defect 
was one under Rule 13 of Order 21 of 
the Civil Procedure Code. The observa- 
tions as I just stated above related to the 
defect even contemplated under Rules 11 
to 17 of Order 21 of the Civil Procedure 
Code and if that defect is not remedied 
within the time allowed by the Court, 
such an application cannot be said to be 
In accordance with law within the mean- 
ing of Article 182 of the Limitation Act 
In the present case, however, the argu- 
ment is that this Darkhast was dismissed 
by the Court since the decree-holder fail- 
ed to supply a list of the moveable pn^ 
pertles which were to be attached and 
sold In satisfaction of the decree. It was, 
therefore, said that there was non-com- 
pUance of Buie 12 of Order 21 of the 
Civil Procedure Code and on that account 
the Darkhast was not one wUch was 
filed in accordance with law as contem- 

I plated imder Art. 182 of the Indian Limi- 
tation Act. It may be said at the outset 
that It is not the order passed in the 
Darkhast that matters, as it may well 


not realised after service of such a notice, 
he should be granted a warrant for at- 

— - . . taching the moveables of the judgment- 

ippen that the Darkhast may be in ac- debtor. The amount was not paid even 
_jraance with law, but for some other after service of the notice contemplated 
reason, say for want of prosecution or by section 82 of the Code of Civil Proce- 


What is, therefore, essential for us Is 
to see whether the Darkhast filed by the 
decree-holder was in accordance with 
law as contemplated imder Article 182(5) 
of the Indian Limitation Act. In that Dar- 
khast the prayers made were to ask the 
Court to serve a notice on the Govern- 
ment to make payment under Section 82 
of ^e Qvil Procedure Code and on its 
failure to do so, to recover the amount 
by attachment and sale of the movable 
property of the judgment-debtor. Unfor- 
tunately the entire record of the proceed- 
ing is not before us. But it appears that 
those Darkhast applications were pro- 
duced as Exs. 43-C and 43-D before the 
trial Court. The trial Court had directed 
a notice to be Issued against the Judg- 
ment-debtor as required under O. 21, 
R. 22 of the Civil Procedure Code and 
then again a notice to pay the amount 
as required by section 82 of the Code, 
The judgment-debtor remained absent 
though served with both the notices. As 
observed bjr the learned District Judge; 
it was mentioned in the execution appli- 
cation by the decree-holder that the de- 
cretal amount should be given to him by 
calling for the said amoimt after serving a 
notice on the Government of India, as the 
Bengal-Assam Railway belonged to the 
said Government, and if the amount was 


the like, the Dar^ast Is not prowded 
with and it came to be dismissed. It may 
as w<^ be a case where Darkhast may 
not be In accordance with law. In other 
words not complying with any of the 
Rules such as Rr. 11 to 14 of O. 21 of the 
Civil Procedure Code and the Darkhast has 
come to be disposed of for non-compli- 
ance thereof. In Shankar Harl v. Damo- 
dar 'Vyankail, AIR 1945 Bom 380, it was 
held as imder: — 

"The erpresrion “in accordance with 
law” in Art 182(5) does not imply that 
the appllcati m must be successful It may 
be in accordance with law for the pur- 
pose of Art. 182(5) and yet the applicant 
may not be entitled to any relief on ac- 
count of drcumstances other than there 
being any defect in the application It- 
self. A valid application made In accord- 


dure and there arose the question of 
issuing the warrant for attachment of the 
moveables. The executing Court found 
that the property sought to be attached 
was not mentioned In the execution pro- 
ceeding and consequently it dismissed the 
same. It is on that account viz., by reason 
of the dismissal of the Darkhast on the 
ground that the decree-holder had not set 
out the description of the moveable pro- 
perty sought to be attached, that It is said 
that he did not comply with Rule 12 of 
Order 21 and, therefore, it was not a 
Darkhast filed in accordance with law as 
contemplated under Art 182(5) of the 
India n Limitation Act. As I s^d above, 
It Is not the order that matters, but one 
bas to see as to the application its^ 
whether It was in accordance with law as 
contemplated under Art 182(5) of the 
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Indian Limitation Act. Order 21, Rule 11 holder wanted the Pnn-rt 
sub-rule (2) provides as under : — +« , ... m 

"11(2). Save as otherwise provided by 
sub-rule (1), every application for the ex- 
ecution of a decree shall be in writing, 
and shall contain in a tabular 
form ihe following particulars, namely; — 


(i) the mode in which the assistance of 
the Court is required, whether — 

(i) * * * • 

(ii) by the attachment and sale, or by 
the sale without attachment, of any pro- 
perty; 

» » * » 

So far as Rule 11 is concerned, the 
[Darkhast was quite in order inasmuch as 
aU that was required to be stated was 
stated in the Darkhast application includ- 
ing the mode in which the assistance of 
!the Court was required, viz., by attach- 
ment and sale of the moveable property 
of the judgment-debtor. Then comes Rule 
12 which says that where an application 
is made for the attachment of any mov- 
able property belonging to a judgment- 
debtor but not in his possession, the de- 
cree-holder shall aimex to the applica- 
tion an inventory of the property to be 
attache^ containing a reasonably accurate 
rdescription of the same. Now if we ana- 
lyse the section, it appears that the decree 
is required to give a reasonably accurate 
description of the property to be attach- 
ed if that property is to be attached while 
jin possession of the person other than the 
[judgment-debtor. That person may no 
doubt be an agent of the judgment-debtor 
or that he may be holding on account of 
the judgment-debtor. It is only then that 
the list of the properly has to be at- 
tached with the application itself. In the 
iPresent case it is not shown that it was 
to be attached from altogether some other 
persoir who was holding on account of 
the judgment-debtor. Thus, when the 
moveable property in the possession of 
the judgment-debtor was sought to be 
attached, no such specific description of 
property was essential to be given so 
it can be said that non-compliance 
iflereof would render the application in- 
valid m the sense that it was not in ac- 
coraance with law as contemplated under 
Art. 182(5) of the Indian Limitation Act. 

t from that position, if we 

; on ® .second part of clause (5) of 

182, it contemplates " or to 

of execution of the 
order.” If any such application 
be an application for taking 
wpif ^ of execution, it can as 
purpose and extend the 
Lu ? oi Ihmtation by three years from 
CGpriufo order passed in the pro- 

cation present case, in the appli- 

alre.oflw o I® ^ two-fold prayer as 

eedy set out hereahove. The decree- 
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to the iudfirn'enliS-te 
the amoimt before his application can be 
procee^d for executing the w^ant 

Cc^e that may have to be issued against 
moveable property of the judgment- 
debtor for reahsmg his amount That 
notice under Section 82 of the Civil Pro- 
cedure Code was issued against the judg- 
ment-debtor and no amount was paid in 
pmsuance thereof. The judgment-debtor 
did not also appear either in pursuance 
of that notice, or in pursuance of; 
a notice issued under Order 21, R. 22 of 
the Civil Procedure Code whereby it; 
was called upon to show cause why the 
d^ree should not be executed against it. 
When such is the position, it can be 
easily said that it was a step towards thej 
relief which the decree-holder sought fori 
by actually executing the warrant of at-j 
tachment of the moveable property which 
may be issued after the judgment-debtor 
failed to comply with the notices issued 
against it. Such an application, therefore, 
is in itself a step in aid towards the exe-i 
cution of a decree for which the decree- 
holder moved the Court. If the judgment- 
debtor does not remain present and the 
Darkhast ultimately comes to be dismiss- 
ed for the reason that he did not supply! 
the details of the description of the] 
moveable property sought to be attache^; 
it cannot t^e away the effect of the vali-' 
dity of the application for execution filed 
by the decree-holder so as to serve as a 
step-in-aid of execution and thereby save 
the period of limitation under Art. 182(5)] 
of the Indian Limitation Act. In my view, 
therefore, the learned District Judge was 
quite right in saying that the Darkhast 
No, 65/51. was in accordance with law and 
that it was a step-in-aid of execution and 
consequently the period of limitation 
would begin to run from the date of the 
order passed on 8-1-53 in that Darkhast. 
The mere fact that it came to be dismissed 
on some such ground and that the order 
remained without being appealed against, 
cannot help the opponent to say that it 
was not in accordance with law or that 
it did not serve as a step in aid of exe- 
cution within the meaning of Art, 182(5) 
of the Indian Limitation Act, 

11. The third point raised by Mr, Daru 
was that the person against whom the 
decree was sought to be executed was al- 
together a different person from the one 
—the judgment-debtor — in the decree 
and that, therefore, the execution pro- 
ceeding taken out against the appellant 
was bad in law. In view 

that the respondent had no nght to exe- 
cute the decree — he bang not 
cree-holder as such, tiiis ^ position, 
not survive, Apart fom of 

one thmg is of different 

India is the sole proprietor o 
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railways ruimina in diCercnt parts of the 
country. It is indeed true, as pointed out 
by Mr Daru, that there are different 
units and all accounts have to be kejrt 
separate in respect of those units mu^ 
though the overall control is of we 
Union Government as one entity. But 
when the appellant has chosen to appear 
and resist the execution itself and even 
cone to the length of paying the amount 
though no doubt with the purpose of 
staying the execution proceedings, it can 
be said that he did not resist the execu- 
tion on that ground as such and conse- 
auently the execution application hied 
against the Union of India through 
Western India Railway cannot be said lo 
be bad in law in the peculiar circum- 
stances of this case. 


may well be open for the appellant to 
recover the amount by taking any other 
recourse in accordance with law, from 
the respondent 

13. In the result therefore, the appeal 
Is allowed, and the order passed by the 
trial Court and confirmed by the first 
appellate Court shall be set aside. The 
Darkhast shall stand dismissed. The res* 
pondent shall pay the costs of the appel- 
lant and bear his own. 

TVW/D.V.C. Appeal allowed. 
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12. The last point raised by Mr, Daru 
was to request the Court to exerdse in- 
herent powers under section 151 of the 
Civil Procedure Code calling upon the 
respondent to return or deposit the 
amount in Court and it can omv 
directed to take the amount provided his 
Darkhast was held to be vaUd in Uw. 
Ordinarily no doubt If the amount was 
deposited in Court, this Court would have 
been Justified in exercising those wwew 
and direct the respondent lo deposit the 
amount in Court. But In the presentee, 
the amount has been paid though no 
doubt out of some mistake, to the rMpon- 
dent out of Court and consequentlv We 
Court would have no control over such 
a person when he was paid We amount 
rightly or wrongly believing him lo be a 
person entitled to get under the decr« 
passed against We judgment-debtor. It is 
again clear that Section 144 of We Civjl 
Procedure Code will not apply and it 
would not be so very proper to apply 
the provisions contained in Section 151 
when we have definite provision for resti- 
tution of any such amount under Section 
144 of the Civil Procedure Code. At any 
rate, as I said above, the Court has no 
control over the person who Is said to be 
a wrong person having received We 
amount and when that is so, this Court 
would not be Justified in passing an 
order of directing any such person to de- 
posit the amount in Court for. after all. 
We Court can always consider to pass an 
order which -would be effective and not 
an order which cannot be complied wiW 
or in other words be ineffective in We 
circumstances of We case. 1 do not Were- 
fore. think Wat any such order can be 

g issed in this proceeding and the learned 
istrict Judge was. Werefore, right in not 
exercising his powers under section 151 
of We Civil Procedure Code for direct- 
ing We respondent to deposit We amount 
In Court. Since, however, the appellant 
succeeds on We first point viz. that the 
respondent was not enUtled to file We 
Darkhast it Is liable to be disndssed. It 


Criminal Appeal No. 521 of 1967. D/- 
3-ft-1967. against judgment of City Magis- 
trate. 4th Court Ahmedabad in Summary 
Case No. 1151 of 1966. 

(A) Penal Code (1860). Ss. 279 and 337 
and 71 — Offences under Ss. 279 and 337 
are distinct — Separate conviction for 
oflcDcra can be recorded at same time — 
Commission of offence in same Iransae- 
tion — StfcUon 71 governs assessment of 
punishment AIR 1939 Pat 388, Diss. 
from. 


offences under Ss. 279 and 337 are 
offences of different nature and the con- 
du« referred to therein is penalised wdth 
mfferent objects. Therefore a person can 
be convicted of an offence under S. 279 
as well as of an offence under S. 337 at 
We same Ume. If these offences, however, 
are committed in the same transaction. 
S. 71 will govern the assessment of 
punishment. Thus while We punishment 
to be awarded for both the offences In 
such a case should not exceed the maxi- 
mum punishment that may be award^ 
for any of these offences, there is nothing 
iu fo indicate that no separate 

punishment can be awarded for both We 
offences and if it is awarded it is illegal 
AIR 1939 Pat 388 Dissented from AIR 
I960 Bom 269 & AIR 1956 Madh Bha 141 
(FB). Cri Appeal No. 993 of 1965 D/- 
31-7-1967 (Guj), ReL on. 

(Paras 9 and 12) 

(B) Criminal P. C. (1898). Ss. 262(2). 
362. 263, 264 and 2GI ^ Ahmedabad City 
Courts Act (19 of 1961). S. 14— Charge (or 
offences under Ss. 279 and 337 IPC — 
Case tried summarily by City Magistrate 
who was competent lo try so and accu.s^ 
convicted for offences — Sentence of 4 
monttu R. I and lo pay fine of Rs. 500 and 
In default lo pay fine or to undergo further 
R. L of three mon ths, for offence under 

•(Only portions approved for report- 
Ing by H. C. are reported here). 
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S. 279, held, illegal as contravening S. 262 
(2), Criminal P. C. and S. 65, I. P. C — 
(Penal Code (1860), S. 65). (Para 10) 
Cases Referred; Chronological Paras 
(1967) Criminal Appeal No, 993 of 
1965, D/~ 31-7-1967 (Guj) 0 

(I960) AIR 1960 Bom 269 (V 47) =61 
Bom LR 1674 = 1960 Cri LJ 814 
State V. Kamlakar Prabhakar 
Juvekar 0 

(1956) AIR 1956 Madh Bha 141 
(V 43) = 1956 Cri LJ 624 (FB), 

State V. Gulam Meer 9, 12 

(1939) AIR 1939 Pat 388 (V 26)= 

40 Cri U 759, Ragho Prasad v. 
Emperor 8 

(1909) 9 Cri U 23=4 Low Bur Rul 
338, Poka v. Emperor ill 

R. K. Abhichandani, for Appellant: J. 
XJ. Mehta, Asst. Go'v^ Pleader, for the 
State. 

JUDGMENT: — This Is an appeal, filed 
by the appellant from the jail against the 
order of conviction and sentences, pass- 
ed against him in a Summary Case No. 
1151 of 1966 of the Court of the City 
Magistrate, 4th Court, Ahmedabad. He 
has been convicted of offences, punishable 
under Sections 279 and 337 of the Indian 
Penal Code and sentenced to suffer four 
months’ rigorous imprisonment and to pay 
a fine of fe. 500 and in default of pay- 
ment of fine, to imdergo three months’ 
further rigorous imprisonment for the 
offence under Section 279 of the Indian 
Penal Code, and to suffer one month’s 
rigorous imprisonment and to pay a fine 
of Rs, 100 and in default of payment of 
fine, to undergo one month’s further rigo- 
rous imprisonment for the offence under 
Section 337 of the Indian Penal Code. The 
substantive sentences are ordered to run 
concurrently. This order of conviction 
and sentences has been passed by the 
learned City Magistrate. 4th Court, 
Ahmedabad, Mr. B. J. Shelat. 

Paras 2-7. » » « « 

8, It has been contended by the learn- 
ed Advocate, Mr. Abhichandani that 
both these offences are similar and they 
are of a similar nature and hence, no 
separate conviction could be recorded for 
both the offences. In support of his argu- 
ment, he relied upon the case of Ragho 
Prasad v. Emperor, AIR 1939 Pat 388. It 
has been observed therein as under : — 
"Section 279 malces rash driving or 
riding on a public road_ pimishable if 
such rash driving or riding endangers 
human life or is likely to cause hurt or 
injury to any person. Where the rash or 
negligent driving actually results in grie- 
vous hurt being caused to any person, an 
offence under section 338 is committed 
and accused can be convicted under sec- 
tion 338 but not both under sections 279 
and 338." 

In my opinion, with great r^ect to 
Agarwala J., the reasoning on which that 


ji^gment is based, is not quite sound. The 
offence under Section 279 is an offence 
against the public safety. That is the ob- 
ject of that Section. The object of Sec- 
tion 337 or Section 338 is to punish a 
person who commits such an act and his 
act causes hurt or grievous hurt to an in- 
dividual person, 

9. In the case of State v. Gulam Meer. 
AIR 1956 Madh Bha 141. a Full Bench of 
Madhya Bharat High Court has observed 
as under: — 


_ "An offence trader Section 279 is dis- 
tinct from an offence under Sec. 337 
or Section 338 and, therefore, a person 
convicted of an offence under Section 337 
or Section 338 can also be convicted for 
an offence under section 279. If, however, 
the two offences are committed in the 
same transaction, Section 71 will govern 
the assessment of punishment.” 

A Division Bench of the Bombay High 
Court, in the case of State v. Kamalkar 
Prabhakar Juvekar, 61 Bom LR 1674=’ 
(AIR 1960 Bom 269) has also observed as 
under: — 

"Where the accused is prosecuted for 
the offences under Sections 279 and 337 
of the Indian Penal Code, 1860, the com- 
pounding of the offences under Section 
337 of the Code will not prevent the pro- 
secution from being continued under Sec- 
tion 279 of the Code.” 

At page 1675 (of Bom LR) = (at p. 270 
of AIR), the relevant observations made 
are as trader: — 


"The offences under Sections 279 and 
337, Indian Penal Code, are however, of- 
fences of different nature and the conduct 
referred to therein is penalised with dif- 
ferent objects. An act, which is rash or 
negligent or is likely to endanger human 
life, may be the result of driving any 
vehicle or riding on a public way. Un- 
doubtedly, the two sections overlap, but 
that does not, in our judgment, make 
those offences of the same character. The 
offence trader Section 279, Indian Penal 
Code, is non-compoundable, and the com- 
pounding of the offence under Sec. 337, 
Indian Penal Code, will not prevent the 
prosecution from being continued trader 
Section 279, Indian Penal Code 

Mr. Nadlcami, for the accused, con- 
tended that whenever on account of rash 
or negligent driving simple hurt is caused 
to any other person, a charge under Sec- 
tion 337, Indian Penal Code, may be made, 
and if grievous hurt is caused, a charge 
under Section 338, Indian Penal Code, 
may be made against the accused and in 
neither case a prosecution for a charge 
under Section 279, Indian Penal Code, 
may be sustained. We are unable to ac- 
cept this argument. If a pereon driv^ a 
vehicle or rides on a public way m a 
manner so rash or negligent as to endan- 
ger human life or to be likely to cause 
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hurt or injury to any other person, he 
commits an offence, against public safety. 
If, by so driving a vehicle or riding on 
any public way, he causes an Injury to 
any other person, he also commits an of- 
fence punishable imder Section 337, 
Indian Penal Code, and if he causes grie- 
vous hurt, he commits an offence punish- 
able under Sec. 338, Indian Penal Code. 
If by such rash or negligent driving the 
accused has caused injury to some person, 
offences punishable imder Sections 279 
and 337, Indian Penal Code, will be com- 
mitted, and acquittal of the offence under 
Section 337 or Section 338, Indian Penal 
Code, as a result of the compounding will 
still leave the ^arge under Section 279, 
Indian Penal Code, outstanding.” 

I am in respectful agreement vdth the 
principle enunciated In this decision. Fur- 
thermore, 1 am bound by that dedaon. 
It being a decision given by a Divirion 
Bench of the Bombay High Court prior 
to the date of bifurcation of the Bombay 
State. 1 have also taken the same view 
in Criminal Apped No. 993 of 1965, D/- 
31-7-1967 (Guj). L therefore, reject this 
argument, advanced by Mr. Abhlchandanl 
that a separate conviction for both the 
offences could not be recorded la law. 

10. His another argument was that at 
any rate no separate sentences can be 
awarded for these two offences, if they 
are committed in the course of the same 
transaction. Before I advert to that argu- 
meot, I first propose to refer to his an- 
other argument That sugument of his 
was that tWs case was tri^ by a City 
Magistrate summarily. In view of the pro- 
visions of Section 262, sub-section (2) of 
the Criminal Procedure Code, the case 
having been tried summarily by the City 
Magistrate, he cannot be awarded punish- 
ment in excess of three months. For the 
offence under Section 279, Indian Penal 
Code, the learned City Magistrate has 
awarued sentence of four months’ rigo- 
rous imprisonment and a fine of Rs. 500. 
It is, therefore, evident that the substan- 
tive sentence awarded by him for that 
offence is in excess of three months. The 
learned Assistant Government Pleader, 
Mr. Mehta contended that the case may 
not have been really tried siiminarily. 
Only an old form, prescribed for a sum- 
mary trial in the Criminal Procedure 
Code, 1882 was used. In view of the pr<V' 
ririons of S. 370 of the Criminal P. C. 
the City Magistrate Is empowered 
to record only the prescribed particulars 
thereunder instead of recording the 
judgment. He also invited my attention 
to Section 362 of the Criminal Procedure 
Code, which relates to maintaining the 
record of evidence In the Presidency 
Magistrate's Court. He also Invited my 
attention to Section 260 of the Criminal 
Rwedure Code and certain comments 
made by the learned Author Mr. Sohonl. 


In his book on Criminal Procedure Code, 
page 1792, Note 7. 16th Edition, 1966. A 
perusal of the record of this case, clearly 
shows that the case was tried summarily. 
There is absolutely nothing to indicate] 
that there was a regular trial, and the 
case was not tried summarily. On the! 
contrary. Ex. 2 shows that it is referredi 
to as Summary Case No. 1151 of 1966. 
Heading *A’ is as under 
’’Register of cases tried by City Magis- 
trate, 4th Court, Ahmedabad. in a sum- 
mary way under Chapter XXII of the 
Criminal Procedure Code, CAct X of 
1882).” 


It may be that the old form may have 
been used, but it Is shown as a summary 
case No, 1151 of 1966. The evidence of the 
witnesses examined, has not been sepa- 
rately recorded, as contemplated by sec- 
tion 362 in the case of a regular trial by 
a City Magistrate. Only notes of evidence 
have been embodied. That Section 362 of 
the Criminal Procedure Code is subject to 
the provisions of Chapter 22. Chapter 22 
deals with eummary trials. It is, therefore 
evident that in a summary tri^ If the 
case is tried summarily ty a Magistrate 
in which the appeal lies, such Magistrate 
has to record substance of the eridence 
and also.the.partictilars mentioned in Sec- 
tion 263. That appears to be the position 
from Section 264 of the Criminal Proce- 
dure Code and that is what is found in 
the record of the present case. It will also 
be significant to note that the offences in 
question were the offences not punishable 
with death, imprisonment for 'life or im- 
prisonment for a term exceeding 6 
months. In view of It, taking into consi- 
deration the provisions of Section 261-A 
of the Criminal Procedure Code, a City 
Magistrate has power to try these offences 
summarily. The comments made by the 
learned Author Mr. Sohonl, cannot be 
pressed Into service in view of the provi- 
sions of the Code of Criminal Procedure, 
1898. in its application to this State In 
the Bigger Bilingual Bombay State, clause 
A to Section 261(1) of the Criminal Pro- 
cedure Code was added by the Bombay 
Amending Act, No. 54 of 1959. The words 
added were "any Presidency Magistrate”. 
It is, therefore, eyident that in the Bom- 
My State, a Presidency Magistrate was 
also empowered to try cases summarily in 
respect of the offences referred to la 
Section 260 like other Magistrates of the 
* 1 ^ Class, specially empower^ In that 
pehalt Same provisions are in force in 
^ State of Gujarat Section 14 of the 
Ahmedabad City Courts Act, 1961. Indi- 
cates that any other Magistrate appointed 
under sub-section ( 1 ) shall have and ex- 
^^e \rithin the limits of the City of 
Ahmedabad aU the powers and Jurisdic- 
tion of the Chief Presidency Magistrate 
and a Presidency Magistrate respectively 
under the Cr. P. a and all other laws 
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1909 Shdkh Abdul v. Jagat Bam (Anaiit Singh J.) 

fl968) AIR 1968 Mys 18 (V 55)= 

13 Law Rep 153, paje Kh ^wa r 
Khadkhan Hi^henkhan v. Sidda- 
vanhaUi Nijalingappa 
(1966) AIR 1966 Madh Pra 255 
^ (V 53)=1966 Jab LJ 91. Hanram 

SinA V. Kamtaprasad Sh^a 

{1959)AIR 1959 SC ^|.(V 46)- 
^ (1959) Supp (1) SCR 62^ N. T. 

Veluswami Thevar v. G. Raja 

(195^^R 1959 Pat 856 (V 46) = 

^ 17 EleLR 81, Rambshun Sm^ v. 

(iSTe^^R 338 
^ Lu^ana), Gumam Sin^ v. Par 

tap Singh 

R N Bhalgotra, for Petitioner; Mix 
sSm >5 CT Edna, for E^pondent 

ORDER: The petitioner Sheil^ a votS 
Rehman of this efechon pehbon isa vo^^ 

in the Bhaderwah election 

sembly Consti^n^. He ^ d t^ Election 

S? tribunal to try 
orders of the Chief ^Um 
The petition was received 1^ u-fore the 
1967, The parties appe^^ betore ^ 

Tribunal Some sevra witaess^, 
to 7 were examined before , - ,yjQ 

Tribunal was abol^hed by an Actjf^ 

Legislatme .a 15-9-1967. 

transferred to tbL Co^ iq.12-67. The 
It came to my file on to 

parties were ^er^er, petitioner 

appear before this Court. , . jt one 

examinOd before me ' jg^t examined 

Hiranand MEra, ^d ^sp^ent examm 

four witnesses mcluding ni^ 
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dar of Bhaderwah, R. W. No. 1. It is not 
brought on the record when the omer 
two candidates had filed their nomina- 
tion papers. 

5. The scrutiny of aR the seven nomi- 
nation papers was taken up on the date 
of scrutiny by the Returning Officer, 
Shri Abdul Gani, R. W. No. 2, an Ad^- 
tional CoUector, He accepted as vahd 
the nomination, papers of only Kara 

Aryan, the respondent and Faquir Gha^ 
but rejected the nomination papers of tne 
other candidates for various reasons, we 
are not concerned with the rejechon of 
nomination papers of Cm Parish and 
Swami Raj, for, no ground has been made 
in the election petition as to their rejec- 

txon* . 

6. The respondent and Faqim Ghmd 
only went to poU and, eventually, toe 
respondent was declared elected, having 
secured larger votes then his rival 

7. The nomination paper of Bhaga 

Ram was rejected Slt^of 

tiirine Officer. Exhibit RW 2/1, mat oi 
nK R^. as per ,hia 

o/o and ihs.! of Nsxfilll Dsss fiS 
SS’orde? E^bh RW 2/3. aU dated 

R One common ground for rejecting 

the’ nomination papers of ^ 
toat they were not members of toe sche 

^^'g^'^'^r^next ground for rejecting the 
nomination paper of Na^ Sfat^toy 

Nikka Ram was again conmon toat mey 
had not made & subscnbed to the oa^s 

SShS^^Col^Sol S^^rSd 

toe State Constitobon. 

- in There was a third ground for me 

TOUT wiLue«« .. , eii. rejection of the nomination paper gN^J 

2. By this *e°^ection o^ toe Ham, and it^as the name 

cSS ElS.^'ErSk'o“^ 

Bhaderwah Scheduled j^Lsembly of Bakan, but tbs NUma 24- 

Etituency to the Hegislabw application Minister had described 

toe State of Janmu 4-66 to toe He^Mi^r tia^ 

last general election of la conduct of himself as NikKa 

3. The series of steps for Arya , j + :n his written state- 

etaliou yeio a, follows-.- Srbelore fte 

1. Date of filing nommabon papers 

oTSW of riomiriaaon 
papers 23-1-67. 

r BSI ol ?oSili?-d declaration of 

'I^^Them were -yen canffidat- wh^^ 
had filed their nommabon paP ^ 

this Constituency. /oj Faquir 

Ram Aryan the resPfdent 
Chand (3) Naram D^s (7) 

(5) Bhagat all ^ 

Swami Raj. The hrst^f^:® the last date 
their nomination A^stant Betum- 

le. 20-1-67 before t^ a TehsR- 

ing Officer, Shri Kahan Singh, 
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ilio V-VAXWWW- 

xnent, jas^ suSorted^^e re- 

candidates as P^°P® ’ Narain Dass 

ft?p"o“e A? STo referred .0 hero- 

after, as the Act. ..fter hcar- 

12. The Election Tnbuna^ of drawing 
ing toe parties one issue under 

tol issues, framed oriy on following 

his order dated o-< o 
effeeb 
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"Whether the nomination papers of 
Sh. Nikka Ram, Sh. Narain Dass and Sh. 
Bhacat Ram candidates have been Im-* 
properly rejected.” 

13. No other issue was canvassed be- 
fore me. 

14. I may first of all dispose of the 
issue with regard to Bhagal Ram. His 
nomination paper was rejected only on 
the ground that he could not prove before 
the Returning Officer that he was a 
member of the scheduled caste. Bhagat 
Ram had examined himself on 24-8-67 
before the Election Tribunal, and his eid- 
dence was. recorded-ln-chief, only In 
pai^ he ^Imed to be "Megh” by caste, 
which is in the list of scheduled castes. He 
produced no document in support of his 
caste, except a certified copy of a certi- 
ficate from one Om Raj. On an objection 
being taken on behalf of the respondent to 
the admissibiUty of the above document, 
his further statement was adjourned by the 
Election Tribunal; but Bhagat Ram does 
not appear to have turned up thereafter 
for his further examination and cross- 
examination by the respondent He was 
not produced before me either, although 
several opportunities were ^ven to the 
petitioner as will appear from my orders 
dated 1-8-68 and 12-8-66. On 12-8-68. ft 
was made clear to the counsel for the 
petitioner that if Bhagat Ram was not 
produced by the next date on 18-8-68, his 
further evidence would be deemed to be 
treated as dispensed with, and even then, 
he was not produced on the above date. 

15. The mere oral evidence of Bhagat 
Ram when he could not be produced for 
his cross-exandnation. cannot be accept- 
ed that he is a member of the scheduled 
caste. The evidence of some of other 
witnesses of the petitioner, who spoke to 
his being a member of the scheduled caste, 
cannot be accepted, when Bhagat Ram 
himself has not come forward to press 
his claim. The counsel for the petitioner, 
Mr. Bhalgotra also, did not press this 
point about Bhagat Ram. It must, for 
all these reasons, be held that the order 
of rejection of the nomination paper of 
Bhagat Ram was qmte proper. 

16. As to the remmrdng two candidates. 
Nikka Ram and Narain Dass. I mav first 
of all dispose of the additional ground taken 
on behalf of the respondent about the 
election deposit of Narain Da^ having 
been irregular. As I have Indicated ear- 
lier. no Issue in this regard was framed 
by the Election Tribimal, and the respon- 
dent did not press this Isme even before 
me. At the stage of arguments, however, 
the learned counsel for the respondent 
pointed out that the deposit receipt does 
not mention that it was made In favour 
of the Govt of Jammu and Kashmir. 
This is too technical a ground deserving of 
any serious notice. 


17. As to one of the grounds about the 
rejection of Nikka Ram, that his father’s 
name, in the electoral roll, against serial 
number 287, was shown as 'Bakan' but the 
correct name of the father of Nikka Ram 
had been admittedly ‘Katan’. This, how- 
ever. was not at all a serious error on 
which the nomination paper of Nikka 
Ram could be validly rejected. In the 
nonfination paper. Nikka Ram was not 
required under the rules, to give the name 
of his father, and, in fact, he had not 
given it His name correctly appeared in 
the serial number 287 of the electoral 
roll, with this difference that there the 
father’s name of Nikka Ram was noted 
as Bakan. There is a phonetic similarity 
between 'Bakan' and 'Katan’ which fs 
the correct name of Nikka Ram’s father. 
'Thus the father’s name of Nikka Ram In 
the electoral rolls is obviously an error, 
which under the proviso to sub-sec- 
tion (4) of Section 44 of the Act. should 
be ignored. This groimd, therefore, in 
my opinion, was not sufficient to have re- 
jected the nomination papers of Nikka 
Bam. 

18. The next question for considera- 
tion is, whether Nikka Ram and Narian 
Dass are the members of the scheduled 
caste. In support of this claim, both of 
them had filed certain papers from the 
Revenue records before the Returning 
Officer. 


19. Narian Dass had produced a certi- 
fied copy of genealogical table of his 
family, ezliibit M and certified copy of 
Jamabandi. Ext. PF In proof of his claim. 
In both these documents, the name of 
Narain Dass as son of Ganga Ram ap- 
pears. and they are described as "Megh” 
by caste. The Returning Officer does not 
appear to have been quite right in read- 
ing these documents as not showing 
Narian Dass as "Megh” by caste. 


20. Nikka Ram had produced before 
the Returning Officer, a certified copv of 
genealogical table of his family In viliage 
Nagni. exhibit P.W. and a certified copy 
of Jamabandi, exhibit PE. The name of 
’Nikka Ram’ as the son of ’Ketan’ appears 
to both these documents as "Megh”. The 
wturniag Officer did cot act on these 
documents, because the father’s name of 
Nikka Ram was mentioned in the elector- 
w roll as "Bakan". I have already 'held 
that Bakan must have been a mistake for 
Katan, the father of Nikka Ram. 


before the Returning 
Offtoer that the respondent himself had 
ged an application of Nikka Ram Exhl- 
^ addressed to the Health 
Afinister. on 24-4-1966. to this appUca- 
Hon Nikka Ram had described him^lf 
“ ,® Sh. Katan Arya of Village 

Wag^ showing, that he belongs to the 
scheduled caste, being "Megh". 
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22. In this trial also. Nikka Ram has 
Bled some other documents exhibits PF, 
PS and PH. Exhibit PF is a genealogical 
table, showing Nikka Ram as son of Ketan, 
and *Megh’ by caste. Exhibit PS is a 
Jamabandi showing Lenu alias Nikka Ram 
son of "Ketan Megh”. Exhibit PH is a 
State Subject Certificate issued by a 
Tahasildar on 23-2-54 showing Nikka Ram 
alias Lenu as son of 'Ketan Megh’ then 
jresiding in village Nagni 

23. An objection was, however, taken 
on behalf of tiie respondent that the docu- 
ments which were not produced by Nikka 
Ram before the Returning Officer could 
not be produced at this trial, but there is 
no substance in this contention. There 
is preponderance of authorities of the 
different High Courts to show that new 
materials, and even new grounds, can be 
taken at the trial of an election petition 
for the simple reason, that the Returning 
O/JBcer has to decide the validity or other- 
wise of the nomination papers in a sum- 
mary manner having no adequate time to 
allow the parties to adduce their evidence. 
Some of these authorities are, to refer to 
only a few; — 

1. (1953) 7 Ele. LR 338, Gumam Singh 
V. Partap Singh, 

2. 17 Ele LR 81 = (AIR 1959 Pat 356), 
Ramkishun Singh v. Tribeni Singh. 

3. AIR 1959 SC 422 at p. 425. N. T. 
yeluswami Thevar v. Raja Nainar. 

24. Apart from the documents refer- 
red to above, the petitioner has also exa- 
mined some witnesses including Narian 
Dass and Nikka Ram who have all depos- 
ed to their being 'Megh' by caste. There 
Is no reason to disbelieve their evidence 
when it is duly supported by the docu- 
mentary evidence referred to above. The 
Returning Officer was in the wrong to 
have held that Nikka Ram and Narain 
Dass could not be able to prove that they 
are the members of the scheduled caste 
and therefore he was wrong to have r^ 
jected their nomination papers on this 
ground. 

25. The last question that falls for con- 
sideration is whether Narain Dass and 
Nikka Ram were not qualified to be chosen 
to fill a seat in the State Assembly on 
the ground that they had not made and 
subscribed the necessary oath or affirma- 
tion as required under Section 51 of the 
State Constitution. 

26. Section 51(a) of the State Consti- 
tution. is the same as Article 173(a) of 
the Constitution of India. According to 
this provision a candidate seeking elec- 
tion to the legislature shall not be quali- 
fied to be chosen to fill a seat in the le- 
gislature unless, amongst other things, he 
"makes and subscribes before some person 
authorised by the Election Commission... 
an oath or affirmation according to the 

form set out for the purpose ” and 

this form as prescribed. Is printed In 


form "C” in schedule. It is both in 
English and Urdu. 

27. This disqualification is a substan- 
tial one and the making and subscribing 
of oath has to be done in the prescribed 
manner as in form "C” otherwise, the 
c^didate is not quaUfied to be chosen to 
f^ a seat in the Legislature. TWs prin- 
ciple of law was not disputed on behalf 
of the petitioner. The question for con- 
sideration, therefore, is. whether Nikka 
Ram and Narain Dass had made and sub- 
scribed oath before any person authoris- 
ed by the Election Ciommission in that 
behalf. The person so authorised was 
admittedly the Returning Officer or the 
Assistant Returning Officer, as was notifi- 
ed by the Election Commission of India, 
New Delhi on 14th May. 1965 in the 
notification No. 3/4J&K/65 a copy of 
which was shown to me by the counsel 
for the respondent 

^ 25. The next <juestiaa for considera- 
tion is when such an oath or affirmation 
had to be made and subscribed. There is 
no dispute that it can be made and sub- 
scribed any time on any of the dates 
fiiced for filing of nomination paper. It 
can be made on the last date fixed for 
the tiling of nomination paper, even after 
its filing, for, there is no pro\dsion in 
the Act or the State Constitution, 
requiring an oath form, duly sworn, 
to be accompanied with the nomination 
paper. The point however, is not clear 
whether an oath can be made and subs- 
cribed after the last date of tilin g of the 
nomination paper and upto the date of 
scrutiny including it The Supreme Court 
in its judgment dated 22-1-68 reported 
in AIR 1968 SC 1064 in the case of 
Poshupati Nath Singh v. Harihar Prasad 
Singh, a copy of which was shown to me, 
has held that oath or affirmation cannot 
bo made on the date fixed for the scrut- 
iny and it has left the question open 
whether such an oath or affirmation by 
a candidate can be made after the lari 
date of filing of the nomination paper and 
before the date fixed for the scrutiny, as 
these questions did not then arise. 

29. In Pashupati’s case, AIR 1968 SC 
1064 his claim was that he had taken oath 
during the course of the scrutiny and the 
question that actually arose before their 
L<jrdships and which they decided was 
"is a candidate entitled to make and 
subscribe the requisite oath or affirma- 
tion before the scrutiny of nomination 
commenced”. And after a review of the 
relevant provisions of the Constitution and 
Representation of the People Act, regard- 
ing the existence of qualification or dis- 
qualification of a candidate, "on the date 
feed for the scrutiny” occurring in Sec- 
tion 36 of the Act, their Lordships inter- 
preted this expression "on the date fixim 
for the scrutiny” as meaning "on the whole 
of the day on which the scrutiny of no- 
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mination has to take place” and they have 
put the same in other words, "the qualiil- 
cahon must exist from the earllert mo- 
ment of the day of scrutiny” meaning, 
from the preceding midnight. 

30. Section 47 of the Act fe exactly 
the same as Section 36 of the Central Act. 

It has to be interpreted, therefore, that a 
qualification cannot be acquired or dis- 
qualification cured at any time on the 
date of scrutiny beginning from the pre- 
ceding and ending with ^e succeeding 
midnight 

31. The learned counsel for the peti- 
tioner would call this dedsion as ©Inter, 
so far as. It r^tes to the time prior to 
the commencement of the scrufiny since 
this question id not arise In Pashu- 
pati’s case, AIR 1868 SC 1064, But I 
do not agree. The expression, "on the dale 
fixed for scrutiny" has been Interpreted 
on the pleadings of that case, and even 
an obiter la binding. 

32. A contrary view taken In AIR 
1968 Mrs 18 Khale Khanwar Khadskhan 
V. SiddavanhalU Nilalingappa and AIR 
1966 Madh Pra 255, Hariramangh v, 
Kamta Prasad Shaitna can have no 
weight 

33. In the present case the question 
does not arise. If oath or affirmation could 
be made at any time, on the date of 
scrutiny either before, or In the midst 
alter it had been commenced, because no 
such claim hsis been made in the Election 
Petition. 

34. It Is true that ITlkka Ram and his 
pleader, Shri l^a Rand Mishra who had 
represented him and Raraln Pass at the 
time of the scrutiny, have deposed that 
Nikka Ram and Raraln Pass had offered 
to take oath before the Betuming Officer 
at the time of scrutiny, but this evidence 
Is obviously an afterthought not having 
deposed to even by Rarain Pass. 

35. Their only claim In the election 
petition Is that they had both of them 
made and subscribed oath on 26-1-67 b^ 
fore the Assistant Betundng Officer, 
B. 'W. Ro. 1. at the time, when they had 
both presented their noxidnation papers, 
almost rimultantoiisly, one after the other, 
and they have not made any piaim to 
have made and subscribed oath any time 
thereafter, not even at the time of the 
scrutiny, before the Beturmng Officer. 
No doubt, the Returning Officer. R. W. 
Ro. 2 has noted in his orders relating to 
the rejection of the nomination papers of 
the two candidates (exhibits RW 2/2 and 
BW 2/2) that both of them, at the time of 
the scrutiny by him, had been 0ven ob- 
portunity to make and subscribe the oath 
or to prove, having done so before. In 
his evidence also, he has said the same 
thing. This may or may not be true that 
In sitite of his a:sking they did not take 
oath at the time of the scrutiny, but this 


fa Immaterial when It fa not the claim of 
Narain Pass or Nikka Ram that they had 
made and subscribed any oath at the time 
of the scrutiny. In view of the decirionof 
the Supreme Court in Pashupati Singh’s 
case, AIR 1968 SC 1064 if was not within 
the competence of the Returning Officer 
to have offered or to have administered 
any oath to these two candidates, or 
taken any oath from them, after the 
scrutiny had been commenced and ob- 
jections raised. Thus the above offer of 
the Returning Officer to these candidates 
fa besides the point. 

36. Now, it fa only a question of fact, 
U Narain Pass and Nikka Ram had made 
and subscribed the oath before the As- 
sistant Retiuming Officer R. W, No. 1 at 
the time, they had presented their nomi- 
nation Papers on 20-1-67. The evidence 
in this behalf consists of the oral testi- 
mony of Nikka Ram. Narain Pass, Abdul 
Rahman and Abdul Qayum. 

37. The evidence of these witnesses fa 
practically to the same effect In sub- 
stance. 

38. The evidence of Narain Pass fa 
that be presented before the Assistant 
Returning Officer, two nomination papers, 
exhibit PJ and £:^bit PK. and when 
he went to file them, he bad also signed 
the oath loim which was marked by the 
Tribunal as exhibit PL and by the Re- 
turning Officer as exhibit A on 23-1-67. 
The further evidence of Narain Pass fa 
that be had read the oath form In English, 
and. after that, he had signed IP- ana 
handed it over the same to the 'Asristont 
Returning Officer. He has further stated 
that he had not filled the oath form him- 
self, but a Vakil from Jammu belonging 
to his Party had filled It up. 

39. It may be mentioned here that the 
oath form is printed in English and only 
the name of the candidate was to be writ- 
ten in the blank after the word "I” in 
the first line; and his signature was to 
be put above the column "signature of 
candidate" printed at the bottom of the 
form. There was nothing also to be 
filled up In this form. Both the name 
and the signature of the candidate 
should be normally affixed by him after 
he has completed the making and subscri- 
l^g of the oath or affirmation before 
me authorised person, but he admittedly, 
md not write out his name in toe first 

"I” after taking of the oath or 
alfirmation. The only thing that remaln- 
M to be done was to put down his dgna- 
tore above the column meant for it, after 
It .‘^^ag of toe oath. This witness 
Narain Pass has also spoken to toe mak- 
^ and subscribing of oath by Nikka 
ip his presence, his oath form, being 
exhibit PC and his signature In Urdu 
^g Exhibit PC/1, marked by the Tri- 
bunal. He has said "NitJea Ram had be- 
side, nomination paper, dgned the oath 
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form. Nikka Ram had read the oath in. 
Urdu. It was translated by the Assistant 
Returning Officer into Urdu and Nikka 
Ram repeated it". 

40. Nikka _ Ram in his evidence in 
dhief first, said about his taking of the 
oath. He had said "when I deposited the 
nomination paper I had also signed the 
oath form which was attached with the 
nomination paper. I had taken oath on 
Urdu and I identify the signature on 
the oath form. It has been marked as 
Exhibit PC/I”. 

41. It was, however, in his cross exa- 
mination that Nikka Ram said "I had 
obtained oath form from the Tehsildar 
when I went to deposit the nomination 
paper; at the time I got the o,ath form 
the Tehsildar translated it in Urdu. I 
had read over the oath”. He has also 
spoken to the making and subscribing of 
oath by Narain Dass in his presence, in 
the manner as steted by Narain Dass. 

42. Abdul Quayiun and Abdul Rehman 
are the other two witnesses, on this point, 
who have said practically the same thing 
as deposed by Nikka Ram and Narain 
Dass. They have not however, said why 
they had gone along with the aforesaid 
two candidates when they had filed the 
nomination papers, except to say that 
they had their allegiance to the Jansangh 
Party to which, these two candidates also 
belong. They were not even among 
their proposers. 

43. It will appear that these four wit- 
nesses are quite interested, and their evi- 
dence, therefore, has to be scrutinised 
with care and caution. 

44. The Assistant Returning Officer 
has denied the claim of the aforesaid 
v/itnesses that Narain Dass and Nikka 
Ram had made and subscribed any oath 
before him at the time they had present- 
ed their nomination papers before him 
on 20-1-67, or any other date. Hb evi- 
dence is that the oath forms were given 
along with the nomination papers by 
Nikka Ram and Narain Dass and he had 
also given them a receipt for the same 
on their demand. This part of his evi- 
dence finds support from the evidence of 
Nikka Ram in Chief which I have already 
quoted, in that, it gives a dear impres- 
sion that he had filed an oath form, al- 
ready signed by him, along with his nomi- 
nation papers. 

45. Nothing has come out in the cross 
examination of the Assistant Returning 
Officer to shal^e his credibility. Nothing 
was even suggested, why he would false- 
ly depose against their claim. He is a 
responsible officer, being the Tahsildar, 
and I have no reason to disbelieve his 
evidence in this regard, 

40. It is significant to note that on the 
oath forms of these two candidates, no 
endorsement or ceitificate was appended 


by the Assistant Returning Officer that 
they had made and subscribed oath as 
daimed by them. He, however, made no 
endorsement on them even to the con- 
trary that no oath or affirmation had 
been made and subscribed by these can- 
didates, but, usually, in the ordinary 
course of human conduct, one may not 
expect any certificate or endorsement of 
a negative act It may be mentioned 
here that on the oath form of Bhagat 
Ram exhibit PQ, the Assistant Returning 
Officer had endorsed a certificate of his 
having taken oath before him, erfiibit RI, 
as Bhagat Ram has also admitted in Ids 
part evidence adduced on the petitioner’s 
own behalf. Admittedly, Bhagat Ram 
bad also filed his nomination paper simul- 
taneously with Nikka Ram and Narain 
Dass. If the Assistant Returning Officer 
endorsed a certificate in respect of Bha- 
gat Ram. there is no reason, why he 
would not endorse a similar certificate on 
the oath form of Nikka Ram and Narain 
Dass. There is also no reason why they 
should not have insisted for such a certi- 
ficate. On the other hand, Narain Dass has 
said that on his oath form, the Tahsildar, 
meaning R. W. No. 1 had recorded a 
certificate, but he did not know, what he 
wrote on it. The fact, however, is, that 
R. W. No. 1 did not even sign it, nor did 
be sign the oath form of Nikka Ram, It 
appears that Narain Dass and Nikka Ram 
did not make and subscribe oath in their 
ignorance of the law about it, which was 
a new one, not having been in existence 
upto the general election of 1962. 

47. It is true that there is no provision 
in the Act or toe Rules made thereunder 
that .an Officer authorised to administer 
an oath to any candidate should endorse 
a certificate or grant any receipt to him 
in token of his having made and subscrib- 
ed the oath. In toe oath form also, there 
is no column provided for toe signatures 
of the authorised officer before whom an 
oath has to be made and subscribed like 
toe one in toe oath form prescribed under 
the central Representation of toe People 
Act for appending the signature of such 
officer with date below toe column "oath 
sworn solemnly affirmed”. It is rather 
unfortunate. 


48. There is, however, an instruction 
in para 7 at page 10 of the Hand Book for 
Returning Officers, issued by toe Elec- 
tion Commission, that the authorised 
oiJiccr, should ask toe candidates to read 
aloud the oath or affirmation in English 
or Regional Language, and toe Assistant 
Returning Officer has admitted that he 
did not ask these candidates to read out 
to him the oath form either in English or 
Urdu, nor did he himself read out to 
them, as none of them asked him to do 
so. It was, of course, desirable for tne 
Assistant Returning Officer to have done 
so. but nothing turns up on the breach ol 
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this instruction. A candidate cannot 
make out any eround out oI such a 
breach that he failed to make and sub- 
scribe the reauisite oath or affirmation, 
because, he was not asked by the authoris- 
ed officer to do so. The law or the rules 
made thereunder have imposed no such 
obligation on the authorised officer. Sec- 
tion 51 fa) of the Constitution and also the 
notification issued by the Electioix. Com- 
mi^on of India referred to before, do not 
cast any such obligation on the officer 
before whom oath is to be taken. But they 
required that a candidate "shall make and 
subscribe the oath or affirmation accord- 
ing to the form set out for the purpose 
In the fifth schedule to the Constitution" 
and lor this purpose, the Returning Offi- 
cer or Assistant Returning Officer of a 
particular constituency has been authoris- 
ed before whom oath Is to be taken. In 
the case of a prisoner or detenu the 
Superintendent of the Jail or the Com- 
mandant of the detention camp has been 
60 authorised in the Notification. 

49. It vrill appear that It is the candi- 
date, and not the authorised officer, who 
has to seek for the candidate to adminis- 
ter oath to him. It is for the candidate 
to seek the authorised officer and take 
the oath before him In the prescribed 
manner. 

50. The Instruction In the Hand Book 
above referred to. Is only advisory and. 
by no means, mandatory not being the 
rule of any law. The same Instructions 
lay down that mere rignlng on the oath 
form by a candidate is not sufficient, and 
that after the oath or affirmation is made 
and subscribed, the candidate will rign 
It with date. 

51. The oath iorma of none of these 
candidates were even signed by the 
Assistant Returning Officer. If these 
candidates had really taken the oath, they 
were, expected to have asked him. at 
least, to sign on their oath form or at 
least give them a receipt although there 
Is no rule in this regard. It was Just an 
ordinary course of human conduct. 

52. On the date of the scrutiny, the 
Returning Officer R. W. No. 2 had asked 
these two candidates to adduce evidence 
In the form of affidavit if they had 
already made and subscribed to the oath. 
Both Narain Dass and Nlkka Ram have 
adnutted that they had been asked to pro- 
duce affidavits. They admit having gone 
to the Munsiff for swearing their affi- 
davits, after the same had been written 
by their vakil. Hr. Hira Nand ilUra, 
who aign has tried to svvDort thrir 
version in this regard. But these 
affidavits do not seem to ^ve bran 
filed before the Returning Officer, nor at 
this trial The explanation of Narain 
Dass and Nlkka Ram. however, is that by 
the time they returned withth^ efBdavits 


Which could not be sworn, the Returning 
Officer had left, having rejected their 
nomination papers. The affidavits, hqw^ 
ever, remained with them, and according 
to Nikka Ram, they were with a worker 
of Jansang one Swami Raj, and 
according to Narain Dass, they were in 
toe office of the Jansang. But no explana- 
tion has been given why these affidavits 
have been trithheld. 

53. Mr. Hira Nand Mbra, a pleader 
who came to support the version of 
Narain Dass and Nikka Ram about the 
affidavits has shown his over-anxiety 
^ saying that they had at the time of 
scrutiny offer^ to take oath, although, 
this is not the case In the election petition, 
nor was it so spoken, even by Narain Dass. 

54. I am not at all Impressed with the 
evidence adduced on behalf of the peti- 
tioner that Narain Dass and Nlkka Ram 
had made and subscribed the requisite 
oath before the Assutant Returning Officer 
at the time as alleged, l^e non-making 
and non-subscribing of oath was a scr:ous 
disqualification and, therefore, their 
nomination papers were rightly rejected 
by the Returning Officer on this ground, 
though, not on the other grounds, referred 
to before. 

55. In the result the Election petition 
tails, and is dismissed with cost to be 
calculated by the office and hearing fee 
of Rs. 300/- payable by the petitioner to 
toe respondent 

56. Let the result of the case be com- 
municated to the Election Commission 
and the Speaker of the State Assembly 
forthwith to be followed by a copy of 
the judgment 

iryj/D.V.C. Petition d ismis sed 
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M. JALAL-UD-DIN J. 

Smt Vidhya Devt Applicant v. Shrf 
Harish Chander and another, Non-apnU- 
cants. 

Civil Revn. No. 136 of 1967, D/- 29-7- 
1968, from order of Dist J„ Jammu. D/- 
10-8-1967. 

(A) Civil P. C. (1908) O. 38 R. 5 — 
Attachment before Judgment — Notice to 
show cause b not obligatory — It b in 
the dberetiou of court — Dberetion has 
to be exercbed according to exigencies of 
aituatioQ, 

On beir^ satisfi^ of the existence of 
the condmons sufficient to pass an order 
for attachment before Judgment it b in 
toe power of the court to call upon the 
defendant to furmsh security and the 
court may also pass an order of condi- 
Monal attachment tmder clause 3 of 
njlL/D872/68 “ 
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Rule 5. Sub-clause (b) of clause (I) of 
Rule 5 gives a discretion to the court to 
issue notice to the defendant to show 
cause as to why the security may 
not be furnished by him. According to 
the language of the sub-clause no legal 
obligation is cast on the court to issue 
notice of show cause in the first instance 
as the sub-clause gives an ootion to the 
Ctourt either to ask the defendant to fur- 
nish security, or to appear and show 
cause as to why such security be not fur- 
nished. This discretion of option and 
also the discretion to pass a conditional 
order of attachment is to be exercised ac- 
cording to the exigencies of the situation. 

Held on facts that the order was an 
order of conditional attachment. AIR 
1967 All 136, Dist. (Paras 7 & 8) 

(B) CivU P. C, (1908), S. 151, O. 38 
R. 5 and O. 41 R. 23 — Order of attach- 
ment before judgment — Remand by Dis- 
trict Judge on appeal — Order of remand, 
held, was one under S, 151 and not under 
O, 41. R, 23, (Para 5) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 All 136 (V 54)=ILR 

(1966) 2 All 733, Krislma Gupta v. 

Ram Babu 8 

V. S. Malhotra, for Applicant; B. R. 
Chowdhari, for Non-applicants. 

ORDER: This revision petition is direct- 
ed against the order dated 10th of August 
1967 passed by the learned District 
Judge, Jammu, whereby he has set aside 
the order of the trial court in proceed- 
ings relating to attachment before judg- 
ment, 

2, It appears that in a suit for the re- 
covery of arrears of rent, an application 
for attachment before judgment support- 
ed by an affidavit was also moved in the 
trial court of the Sub Registrar Munsiff, 
Jammu. It was alleged in the said ap- 
plication that the defendants had no im- 
movable property within the local limits 
of the jurisdiction of the court and that 
they had closed their business and locked 
the premises and had, in fact, left the 
State. That the defendants with intent to 
obstruct or delay the execution of the 
decree that may be passed against them 
were about to dispose of their part of the 
property, and in these circumstances it 
was prayed that a warrant of attachment 
before judgment be issued against them. 

The trial court, passed an order of 
attachment before judgment and directed 
that if the defendants failed to furnish 
security in terms of the suit money and 
costs thereof, attachment should be made 
forthwith. The said order of the coui^ 
was executed. Against this order the de- 
fendants respondents went up in appeal 
before the District Judge, Jammu. The 
learned District Judge by his order set 
aside the order of the court below and 
remanded the case (relating to attach- 


ment before judgment) for fresh hearing. 
The learned District Judge observed in 
his order that the allegations made in the 
application for attachment before judg- 
ment were vague and that no show causa 
notice was served upon the defendants. 
Therefore, the order passed by the trial 
court was not sustainable in the eye of 
law. Against this order the plaintiff ap- 
plicant has come up in revision before 
this Court 

3. I have heard the arguments in the 
case and have gone through the file. 

4. It has been vigorously contended by 
the learned counsel appearing on behalf 
of the applicant that the order passed by 
the court below was not appealable as the 
said order was passed under Order 38 
Rule 5 C. P. C. and, therefore, the Dis- 
trict Judge had no jurisdiction to hear 
the appeal. In this way the order pass- 
ed in appeal was illegal and without 
jurisdiction. Secondly, even on a ques- 
tion of fact and law the case of the plain- 
tiff was attracted by the provisions of 
Order 38 Rule 5. C. P. C. and the trial 
Court had passed an order quite in ac- 
cordance with law. The observations of 
the learned District Judge, that the ai> 
plication contained vague allegations and 
that no show cause notice was issued to 
the defendants, were not legally sound. 


As against this, the learned counsel ap- 
pearing on behalf of the defendants res- 
pondents has supported the order passed 
by the learned District Judge in appeal. 
He has, on the one hand, submitted that 
the order of the trial court was in essence 
one passed under Rule 6 and not under 
Rule 5 and therefore the order was ap- 
pealable, and because the order of the 
trial court had some legal infirmities, 
therefore, the appellate court had 
rightly set aside the same. He has also 
raised some preliminary objections (1) 
that the revision was incompetent in^ 
much as the remand order of the District 
Judge was one passed under Order 4t 
R 23 and was therefore appealable. 
Secondly that the original suit out of 
which the present proceedings have 
arisen has now been dismissed for de- 
fault by. the trial court and. therefore, 
the attachment had ceased. The revision 
had, therefore, become infructuous. 


5. I will first of all deal with the pre- 
liminary objections raised before me. The 
jrder of remand, purported to have been 
3assed by the learned District Judge, 
ioes not at all fall within the ambit of 
Drder 41 R. 23 of the Civil Procedure 
Dode, but it falls under Section 151 of 
2. P. C., and is not. therefore, appealable 
jut revisable. Secondly, it is conceded 
aefore me that an application for rastora- 
aon of the suit has already been made In 
he trial court and is pending disposal in 
hat court. When and if that apphcation 
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Js allowed, and the aidt Is restored to its 
original numbers, naturally all the pro- 
ceedings taken in the suit will be revived 
and the parties will be relegated to the 
pgiTTift position as they occupied before the 
suit was diaidssed for default. There- 
fore. ^e revision in my opinion has not 
become infructuous. I, therefore, over- 
nile the preliminary objections raised In 
the case. 

6. Kow. on a careful con^deration of 
the language employed in Order 28 Buie 
5 of the Civil Procedure Code It should 
become abundantly clear that the appli- 
cation for attachment before judgment 
made by the plaintiff In the trial court 
is predsely covered by Its provisions and 
the application does not contain vague 
aUegations. Order 38 Rule 8 provldesj 
that where at any stage of the suit, the 
court is satisfied that a defendant with 
intent to obstruct or delay the execution 
of a decree that may be pas^ against 
htm Is about to dispose of the whole or 
any part of his property, or Is about to 
remove the whole or any part of his pro- 
perty from the local limits of the juris- 
diction of the court, the court may direct 
the defendant either to funush security 
within the specified time i-- such sum as 
may be specified in the or^er or to pr^ 

duce or to appear and show 

cause why he should not furnish sectirity. 
The court may also In the order direct 
the conditional attachment of the whole 
or any portion of the property so sped- 
fied. 

7. Thus It la clear that on being satis- 
fied of the existence of the conditions 
nxfficient to pass an order for attachment 
before judgment it is in the power of the 
court to call upon the defend^t to furnish 
security and the court may alM pass an 
order of conditional attachment under 
clause 3 of Rule S. Sub-clause (b) of c^use 
(I) of Rule S gives a discretion to the 
court to Issue notice to the defendant to 
Ishow cause as to why the security ma y 
not be furnished by him. According to 
the language of the Su^clause no legal 
obligation Is cast on the coxmt to Is^e 
notice of show caxise in the first instance 
as the sub-clause gives an option to the 
court either to ask the defendant to furnish 
security, or to appear and riiow cause as 
to why such security be not lumlsbed. 
This discretion of option and also the 
discretion to pass a conditional order of 
attachment Is to be exercised according 
to the exigencies of the situation. There 
may be cases where issuing of a notice 
to show cause in the firet Instance 
within a spedCed time to the defendant 
may frustrate the very object for whldi 
an application Is made under O. 38 ^ 5. 
By the time a notice of show cause Is 
served a clever defendant may try to 
evade the order of the court and thus de- 
feat the very object for which the notice Is 


being sent to him, it Is, therefore, that 
discretionary powers have been given to 
the courts to proceed either way and also 
to pass conditional orders of attachment 
Under Rule 5. / 

8. I am, therefore, of the view that 
the trial court has not misdirected Itself 
and the order passed by It does not suffer 
Irom any serious legal infirmity although 
the order. It appears. Is not happily word- 
ed. The authorities dted by the learned 
counsel for the respondents deal with 
cases where there was no order of con- 
ditional attachment. It was held on the 
Interpretation of Order 28 R. 5 that a 
court could not pass an order of uncon- 
ditional attachment under Rule 5 and the 
proceedings taken In pursuance of such 
e direction were ultra vires; Vide AIR 
1967 All 136 (142) Para 17. Here In the 
Instant case no doubt the trial court has 
pa^d an Irregular order but the same 
cannot be said to be clothed with any 
Illegality. The court has observed that 
In case the defendants fail to furnish 
security to the extent of the suit money, 
attachment should be made forthwith. 
The order is imdoubtedly a conditional 
Older and therefore. AIR 1957 All 136 
dted by the counsel for the respondents, 
has got no application to the facts of the 
present case. 

9. Again, there is much force in the 
contention of the learned counsd for the 
applicant that the lUstrict Judge, Jaromu, 
had no Jurisdiction to hear the appeal 
against the order ot the trial court because 
the order was not appealable. Order 43 
Rule 2 Sub-clause (a) makes an order 
passed imder Rule 6 of Order 38, appeal- 
able. But no appeal is provided against 
an order passed under Rule 5. 
The order purported to have been passed 
by the trial court appears to have been 
passed imder Rule 5 and not under Rule 
6, therefore, the order passed by the 
learned District Judge in appe^ Is beyond 
JurlscUction, as no apperi lay to It 

10. The result is that this revision is 

allowed, the order of the learned District 
Judge is set aside and the order of the 
trial court is restored. However, the 
defendants will be at liberty to approach 
the trial court with their objections re- 
garding the order of attachment and the 
toial court after considering the objec- 
tions and hearing the parties will pass an 
appropriate order according to law. 
GGM/D.V.C. Berision Petition 

allowed. 
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full bench 

J. N. BEAT, JASWANT SINGH AND 
ANANT SINGH, JJ. 

The Jammu & Kashmir Bank, Appel- 
lant V. Lai Mohamed Bangroo, Respon- 

Appeal No. 83 of 1966, D/- 26-8- 

ClvU P. C. (1908), S. 96 — Appeal 
— Anneal against decree — Party w en- 
titled^to appeal agai^t that part of decree 
which adversely affects hnn. 

A decree holder can approbate the 

deCTee £ to what it awards h^ ancir^ 

nrobate the decree as to what it refuses 
In other words, if a decree 
selv affects him and negatives a part ^ 
his claim, he can appeal agam^ 
of the decree. In some cases it has been 
held that an appeal wiH lie 

974 Rel. on. ' x- ' 

(B) Jammu and Kashmm Coi^txtetion 
Ss. 1 to 8 and 5A and 5B (as 

tended ^in 2001) - 

^ey^a^°£ot^e:mi£ent resident -7- ^ bank incorporated under J and K 

MoiSe of imim)vable property m their Companies Act ceases to be permanent re- 
favS is hivalid. ^ . -Mpnt. on the coming into force^of the 

provisions contained in 

0 J.1* Act. 


J. & IL 25 

J and K Constitution of the State is that 
it is not possible for any person who had 
not lawfidly acquired immovable proper- 
ty in the State and resided therein for 
ftiU ten years prior to the 14th day of 
May 1954, to become a State subject. 
Another significant change brought about 
by the J and K Constitution is the omis- 
sion of a prevision corresponding to Sec:- 
tion 5-B of the Constitution Act. It is 
therefore manifest that companies were 
excluded from purview of "permanent 
subjects”. (Paras 23 & 25) 

"V^atever may be the position regard- 
ing the acquisition of citizenship by a 
natural person, reference to Section 2(1) (F) 
of the Citizenship Act indicates that the 
word "person” does not include _ any 
company, or association or body of indi- 
viduals whether incorporated or not._ In 
other words, a jur^ic or an artifiaai 
person cannot acquire the status of citi- 
zenship. Thus the position that emerges 
as a result of the combined reading of the 
provisions of Articles 5 and 6 of the Coi^ 
stitution of India, of the Citizenship Act 
and of Section 6 of the Constitution of 
the State, is that the juristic or artificial 
persons like companies or corporatu^ 
have not been included within the ambit 
of the term "permanent resident”. 

(Para 26A) 


5-0 A« 

every company which before the 14t ^ 
May 1954 was ^ecogn^ed as a State Su^ 

toth A^ril, 

^mpanies Act contmued to be regardea 
a permanent resident subvert to any 
future law. This Position contmued^pto 
the day preceding the 17th Nov^ner 
1956, when Sections 1 to 8 and 158 of tee 
Constitution of the Jammu and Kashmir 
^e teto force. According to Provision 
of sub-section (3) of Section 6 of Con- 
Ktitution, the expression State EUD3_eci; 
S cffl or of class H kad to be givra 

s-Mr Mr £ 

Act of 1996 as amended by Act No. KLvu 
nf 9007 the J & K Constitution has done 
£vav fvith the division of the State sub- 
jects into several classes and instead 
cSzed only one class namely perman- 
S“£ideV One important res^t how- 
ever of the provisions contamed m the 

1L/JL/E260/68 


28 


33 


dd^nron“ toe' coming into force of the 
Con^tution of the Jammu and Kashnur 
and consequently a mortgage of immov- 
able property in its favour is invaua 
air 1963 SC 1811, Rel. on. , (Para 28) 
Cases Referred: Chron^ogic^ PMa" 
(1967) AIR 1967 SC 795 ^ 54)-1966 
Supp SCR 311. Barium Cheimcal 
Ltd. V. Company Law Board 
(1965) AIR 1965 SC 40 (V 52)- (1964) 

6 SCR 885, Tata Engineenng and 
Locomotive Co., Ltd v. State of 

(1963) AIR 1963 SC 1811 (V 50)= 

(1964) 2 SCA 201, State Trading 
Corporation of India Ltd v. Com- 
mercial Tax Officer 
(1926) AIR 1926 Mad 974 (V 13) 51 
Mad LJ 211, Raghava Aiyangar v. 
Irula Thevan 

(1924) AIR 1924 Mad 689 (V 11) ILR 
47 Mad 633, Venkateswarlu v. B, ^ 

(1917)^ AHi 1917 Pat 350 (V 4)=40 
^ Ind Cas 771, Raghunath Kurmi v. 

Deo Narain Rai , 

^'SIwMT SINGH J. • A Bh“ j! 

case to the fuU kench ^ of far 

raised important questions 
reaching importance. 
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2. The facts material for the piirpose 
of and leading to this reference are; 

On 2&-12-1963, the Jammu and Kash- 
mir Bank Ltd. the appellant herein, 
brought a suit, being suit No. 43 of 1963 
against Lai Mohammad Bangroo. the res- 
pondent herein, on the original side of 
the court, for recovery of Rs. 59.166.14 
sale of an orchard measuring 76 Kanals 
and 9 Marlas and house etc. described in 
Para No. 3 of the plaint which were mort- 
gaged in favour of the former by the 
latter as also by sale of the movable pro- 
pertes hypothecated in favour of the 
former by the latter. In the petition of 
plaint. It was averred by the plaintilf 
that a sum of Rs. 60.000 on cash credit 
system was advanced to the defendant 
on the basis of a pronote executed on 17- 
2-1962 by the latter on behalf of himself 
and Aerosound, whose sole proprietor he 
was, that in order to secure the loan, the 
defendant conveyed by way of simple 
mortgage on the same day, ^e aforesaid 
orchard measuring 76 Kanals and 9 mar~ 
las and other immovable property des- 
cribed in Para No. 3 of the plaint, that 
the payment of loan was further secured 
by means of a deed of hypothecation of 
goods mentioned in the Schedule annex- 
ed hereto which was also executed on the 
same day by the defendant, that the de- 
fendant had only paid Rs. 15.000 towards 
the aforesaid loan account and in spite of 
several demands, had failed to liquidate 
the balance and hence the suit 

3. The suit was resisted by the defen- 
dant contending inter alia, that though 
cash credl» limit of Rs. 60,000 was sanc- 
tioned in his favour and several deeds 
were executed but no amount was paid 
to him on 17-2-1963. that pronote was 
without consideration, that the documents 
got executed by him were in English 
language with wMch fie was not famifar, 
that the mortgage and the hypothecation 
deeds were invalid and unenforceable In 
law and could not be availed of by the 
plaintiff and that the Interest charged was 
excessive. 

4. On the pleadings of the parties; the 
following issues were Iram^ by the 
learned trial Judge; 

1. Whether the Pro-note dated 17-2- 
1962 was duly executed and signed by 
the defendant and if so was it for con- 
sideration? O. P. PlaintifL 

2. fa) Was the mortgage deed and 
hypothecation deed dated 17-2-1962 duly 
execute and signed by the defendant and 
were they for consideration? O. P. Plain- 
tilL 

fb) If the execution of these do- 
/Cuments is proved by the plaintiff, whe- 
,ther the documents -were invalid in law? 
O. P. Defendant ■ 

3. Was the affidavit dated 17-2-1962 

rigned and sworn/ by the defendant? 
O. P. P. , 


4. To what amoxint Is the plaintiff 
entitled by way of principal and interest 
flnd insurance charges? O. P, PlaintifL 

5. Is the rate of interest exorbitant? 
O. P. D. 

8. Had the defendant made any part 
payments over and above those admitted 
by the plaintiff, if so to what extent? 
O. P. D. 

7. To what relief if any. Is the plain- 
tiff entitled 7 O. P. P. 

5. Hon'ble All J, fas his Lordship then 
was) after recording the evidence adduced ' 
by the parties and hearing their counsel 
found all the issues in favour of the 
plaintiH excepting that the mortgage In 
question in so far as it related to the land 
(Orchard) was invalid as the plaintilf 
Bank was not a permanent resident of 
the State. In the result, the learned Judge 
granted a preliminary decree for Rs. 50, 
894-13 Paise In favour of the plaintiff 
Bank by sale of the mortgaged and hypo- 
thecated properties (excevt the orchid 
measuring 76 Kanals and 9 Marlas men- 
tioned at item No. 1 of the mortgage 
deed) in terms of Order 34 Rule 4 of the 
Code of Civil Procedure and the defen- 
dant was given six months time to pay 
the decretal amount failing which the 
plaintiff was held entitled to apply to the 
court for passing a final decree. 

6. Aggrieved by this judgment and 
decree in so far as it prohibited sale of the 
orchard, the plainiUl preferred an ap- 
peal to this court which came up for 
hearing before a Division Bench who as 
already stated, have referred it to a Full 
Bench in view of the great importance of 
the points involved. 

7. A preliminary objection as to the 
maintainability of the appeal has been 
raised by the learned counsel for the res- 
pondent on the ground that the decree 
being in favour of the plaintiff no appeal 
lay. 

J have given my earnest consideratioa 
to the preliminary objection but am of 
opinion that it cannot be allowed to pre- 
vaiL It is well settled that a decree hol- 
der can approbate the decree as to what 
It awards him and reprobate the decree 
as to what it refuses him. In other words, 
if a decree adversely affects him and ne- 
gatives a part of his claim, he can ap- 
peal against that part of the decree. In 
some cases it has been held that an ap- 
peal will lie even against a finding which 
is necessary and will operate as res judi- 
cata as against a party by implication 
(See AIR 1917 Pat 350; AIR 1924 Mad 689 
and AIR 1926 Mad 974). . In the instant 
case, the decree not b^g absolutely In 
favour of the plaintiff and the reliefs 
sought for by It not having been granted 
in their entirety In its favour. It was 
open to the appellant to assail that part 
of the decree which went against it. In 



; 1969 J. & K, Bank v. Lai Mokamed 

tke circiunstances the preliminary obipc- 
tion raised by the learned counsel for the 
respondent cannot be sustained and is 
therefore overruled, 

8. Mr, J. N- Bban the learned coun- 
sel, appearing in support of the appeal 
has contended that Jammu and Kashmir 
Transfer of Property (Second Amend- 
ment) Act, 1961 (Act No. 26 of 1961) on 
the basis of which the mortgage of land 
has been held to be invalid by the learned 
trial Judge, is merely an enabling Act 
and does not take away the right con- 
ferred on the appellant bank by Order 
No. 24-H of 1940 issued by the Command 
of His Highness under Notification No. 

1, L/ 84 dated 20-4-1927, as amended by 
Notification No. 98-H dated 22-12-1939 
declaring the bank to be a State Subject 
He has further submitted that the bank 
having been declared to be a State Sub- 
ject it was competent to acquire interest 
in land or other immovable property in 
the State and the position remained whol- 
ly unaffected even after the coming Into 
force of New (Present) Constitution of 
Jammu and Kashmir. 

9. Mr. S. N. Dhar. learned counsel for 
the respondent has on the other hand, 
submitted that the appellant can no lon- 
ger be regarded as a permanent resident 
of the State in view of the provisions 
contained in Section 6 of the constitution 
of the State and that the findings of the 
learned Single Judge that the mortgage 
deed jn favour of the appellant in respect 
of the land was invalid, was perfectly 
correct and could not be interfered with. 

10. The points for determination in 
this appeal are as to whether the plain- 
tiff Bank which is a Company incorporat- 
ed under the Companies Act of the State 
is a permanent resident of the State and 
whether the land (orchard) was or was 
not validly mortgaged in its favour as 
security for loan advanced by it to the 
defendant 

11. For a proper appreciation of the 
legal and constitutional point involved in 
this appeal, it is necessary to go into the 
history of the legislation relating to 
"hereditary State Subject”, "State Sub- 
ject” and "permanent resident” of the 
State. 

12. It was for the first time on 29 
Maghar. 1943 that the late Maharaja Sir 
Partap Singh Bahadur by means of an 
• Irshad No. 226 prohibited the mortsa^e 
of any land situate in the State in favour 
of a Zamindar who was a resident of 
British India, i.e. a person who was not 
a State Subject 

13. Nearly 14 years later i e. on 9th 
Maghar 1957 the ruler made another order 

•See Circulars Nos. 104 and 105 con- 
tained in Majmua Circularat Judicial 

in (Urdu) 1946-50 at page 274. 
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ordaining as follows: (Original in Urdu 
omitted — ^Ed). 

14, The restriction contained in the 
aforesaid order dated 9th Maghar 1957 
was reiterated on 30th Ear 1960 in civil 
case entitled Aroda, Phaga. and Mangtu 
and others, residents of Charwah Tehsil 
Zafarwal v. Chaudhori Ghulab Lambar- 
dar ^d ors. residents of chak Jawahar 
Tehsil Sambat where His Highness was 
pieced to observe inter alia, as follows:** 
(Original in Urdu omitted — ^Ed.) 

About score & three and half years 
later his successor. His Highness Maharaja 
Hari Singh Bahadur, was pleased to issue 
Circular order No. PS 2349 dated 31-1-1927 
commanding that every new entrant into 
the State Service should be a hereditary 
State Subject. The term “hereditary 
State Subject” was defined in the Cir- 
cular to mean and include: 

All persons bom and residing within 
the State before the commencement of 
the reign of His Highness the late Maha- 
raja Ghulab Singh Sahib Bahadur and 
also persons who settled therein before 
the commencement Samvat 1942 and 
have since been permanently residing 
therein. 

A few months later, the said Ruler was 
pleased to sanction the issue of another 
• • * Notification No, IL/84 dated 20-4-1927 
which ran as follows;. 

Class L 

"All persons bom and residing within 
the State before the commencement of 
the reign of His Highness the late Maha- 
raja Ghulab Singh. Bahadur, and also 
persons who settled therein before the 
commencement of Samvat year 1942 and 
have since been permently residing 
therein. 

Class n. 

AH persons other than those belonging 
to class I who settled within the State be- 
fore the close of Samvat year 1968 and 
have since permanently resided and ac- 
quired immovable property therein. 

Class III. 

All persons other than those belonging 
to classes I and II permanently residing 
within the State who have acquired under 
a Eavatnama any immovable property 
therein or who may hereafter acquire 
Bucb property under an ijazatnama and 
may execute a Rayatnama after ten years 
continuous residence therein. 


Note L In matter of grant of State 
scholarship. State lands for agriculture 
and house building purposes and recruit- 

•‘See page 128 of Majmua Circular at 
Judicial (1955-1960 Bikarmi) 

Note. This Hidayat is repeated in essen- 
ce at page 128 of Special Laws. 

•••See J&K Laws 1958 Edition, Volume 
IL page 585. 



A.LB. 


28 J. fis K. J. & K. Bank v. Lai Mohamed (FB) (Jaswant Singh J.l 


ment to State Service, State Subject of 
I diould receive preference over 
other classes and those of class II over 
r iVsa III subject however to the order 
dated 31st January 1927 of His Highness 
the Maharaja Bahadur regarding employ- 
ment of hereditary State Subjert In Gov- 
ernment Sendee. 

Note IL The descendants of the per- 
son who have sectJred the status of anv 
class of the State Subject be entitl- 
ed to become the State Subject of the 
same class. For example if A is declar- 
ed State Subject of class H his sons and 
grandsons will ipso facto acqiilre the sta- 
tus of the same dass (U) and not of class 
I”. 

15. It will be seen that while omitt- 
ing the Mse of the term "hereditary State 
Subject” and dividing the State Subjects 
Into three classes, the latter Notification 
made it posable for persons other than 
those bdonj^g to class 1 or class II per- 
manently riding vnthln the State who 
had before the 20 April, 1927, acqidred 
under a Bayatnama any Immovable pro- 
perty there or who might thereafter have 
acquired Immovable property under an 
Ijazatnama and executed a Blayatnama 
alter ten years continuous residence there- 
in to acquire the Status of State Subject 
though of inferior class. 

1C. The • terms on which the Ijazat- 
nama was to be given are reproduced be- 
low lor facility of reference: 

1. ‘The person who Is granted an 
Ijazatnama and the reddenUd property 
acqidred by him shall be subject to Laws 
and Begulatlons of Jammu and Kashmir 
Government for the time being in force. 

2. The person in whose favour this 
Ijazatnama is grants shall be subject to 
the Jurisdiction of the Criminal, Civil, 
and Revenue Courts of Jammu and Kash- 
mir Government. 

3. If the person In whose favour the 
ijazatnama is granted to subndt the 
details of the property acquired and Its 
site plan within six months from the 
date of the receipt of the Ijazatnama be 
shall have to apply for renewal of the 
Ijazatnama without which Us deed will 
not be registered. 

4. Whoever Is granted Ijazatnama 
imder these rules shall be bound to ac- 
quire State Subject CertiScate alter tea 
years. In case of fafiure to acquire fids 
certificate the property acquired by bim 
imder the Ijazatnama shall be liable to 
be forfeited to the Government 


•See Booklet entitled State Subject and 
Permanent Resident; Definition and 
Ijazatnama Buies, (as amended up-to- 
date) with orders, and Instructions re- 
lating thereto published In June 1956 
by Comment of Jammu and Kashmir 
(Revenue Department). 


If the person to whom an ijazatnama 
was granted or his successor-in-interest 
has failed to acquire a State Subject 
Certliicate at the end of 10 years, he 
will 1)6 at liberty to transfer the pro- 
perty to a State Subject within six 
months of the end of the period of 10 
years and in such a case there will be no 
forfeiture. 

5. The maximum area of residential 
land which can be acquired under an 
ijazatnama shall not exceed four Kanals 
in any case. 

6. The dependants of a person In 
whose favour an ijazatnama for purchase 
of a residential house or land has been 
granted sliall not be eli^ble to any Ijazat- 
nama In their name. 


7. More than one renewal of an 
ijazatnama already granted shall not 
ordinarily be allowed. 

After ten years continuous residence In 
the State, it was open to a person wish- 
ing to become a State Subject to apply 
to the Wazir Wazarat concerned for 
grant of a State Subject Certificate.” 

17, The following Note numbered as* 
Note No. Ill was added to Notification 
No. l-L/84 vide Notification No. 61-D/ 

1989 85 amended by Notification No. 6-L/ 

1990 (Published in the Government 
Gazette dated 8th Baisk^ 1990 and Gov- 
eminent Gazette dated 23rd B^doon 1990 
respectively— 

"The wife or a widow of a State Sub- 
ject of any class shall acquire the status 
of her husband as State Subject of 
same class as her husband, so long as 
she resides in the State and does not leave 
the State for permanent residence out- 
tide the State.” 

Nearly five years thereafter, Le. 1995 
(1938 A.D.) ••The Jammu and Kashmir 
Alienation of Land Act, (Act No. V of 
1995) was enacted. Section 4 of this Act 
which came Into force on 24th Har 1995 
prohibited transfer of land (as defined In 
the Act) In favour of any person who was 
not a State Subject. 

18. To the categories of the State 
Subject enumerated In Notification No. 
l.L/84 dated 20-4-102? another class of 
State Subject was added vide •••Order 
No. 9&-H/39 published in the Government 
Gazette dated 27th Poh 1996. This 
comprised of the following: 

Class ZV. "Comps^es which have been 
registered as such within the State and 
which being Companies in which Govern- 
ment are financially interested so as to 
the economic benefit to the State or to 
the financial stability of which the Gov- 
ernment are satisfied have by a spedal 
order of ffis Highness been declared to 
be State Subject, 

•••See Government Gazette dated 27th 

Poh 1996 and also page 586 of J&K 

Laws VoL n 1958 Eidtlon. 
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19. By the same order His Highness 
further directed that notwithstanding 
any law. rule, or other order to the 
contrary, no disability as regards acqui- 
sition of any interest in land or other 
immovable property in the State would 
attach to a company which is a heredi- 
tary subject within the meaning of Noti- 
cation No, l-L/84 dated 20-^1927 as 
amended, 

20. By the same order i.e. Order No. 
98-Hy39 another note numbered as Note 
IV was also added to the State Subject 
Definition Notification dated 20-4-1927, 
reproduced abova This Note read as 
follows: 

"For the purpose of the interpretafion 
of the terms "State Subject” either with 
reference to any law for the time being 
in force or otherwisa tte definition given 
in this Notification as amended upto date 
shall be read as if sudx amended .defini- 
tion existed in this Notification as ori^- 
nally issued," 

Then came order No. 24 of 1940 which 
was issued under the Command of His 
Highness. This order ran as follows: 

"Under Notification No. l-L/84 dated 
20th April, 1927 as amended by Notifica- 
tion No. 98-H dated 22nd December 1939, 
His Highness is pleased to declare the 
Jammu and Kashmir Bank Ltd., to be a 
State Subject.” 

By Command, 

Sd./N. Gopalaswami 
Prime Minister. 
Under the aforesaid Command order, the 
Jammu and Kashmir Bank came to be 
clothed with the status of a State Sub- 
ject and thus became competent to ac- 
quire interest in land and other immov- 
able property in the State. Consequent- 
ly it was enabled to advance loans against 
mortgages of immovable property. 

21. After a lapse of about a decade 
and a half during which the State under- 
went many momentous changes another 
epoch making event, as a result of, 
what is popularly known as Delhi Agree- 
ment took place in the history of the 
State. This was the long awaited appli- 
cation to the State of some of the provi- 
sions of the Constitution of India, includ- 
ing those relating to fundamental rights 
by the President of India by means of 
the ’Constitution (Application to J & K) 
Order 1954 dated 14-5-1954, made vmder 
Article 370(1) of the Constitution. 

22. Simultaneously with the issue of 
this order by the President of India, the 
Janunu and Kashmir Constitution Act, 
1996 was amended by the ’’Jammu and 
Kashmir Constitution (Amendment) Act 
No. XLVni of 2011. By this Amend- 

*See page 587 of J&K Volume H 1958 

Edition. 

’’See page 137 of J&K Laws Voliune HI 

1959 Edition. 


ing Act, the term "State Subject” was 
substituted by the term "permanent resi- 
dent” and the following six Sections 
namely 5-A to 5-P relating to the per- 
manent resident were inter alia insert- 
ed in the Constitution Act, 1996. These 
Sections read as under: 

5-A. Every person who is or is deemed 
to be a citizen of India under the provi- 
rion of Part n of the Constitution of 
India as applied to the State of Jammu 
and Kashmir under the Constitution (Ap- 
plication to Jammu and Kashmir) Order 
1954, shall be a permanent resident of 
the State of Jammu and Kashmir, if at 
the date of the coznmencement of the 
Jammu and ’ Kashmir Constitution 
(Amendment) Act, 2011 namely the 14th 
May, 1954, 


(a) he was a State Subject of (Class I 
or) class H as defined in the State Sub- 
ject Notification No. l-L/84 dated 20th 
April, 1927, read with Notification No. 
13/L dated 27th June, 1932, or 

(b) after having acquired immovable 
property in the Jammu and Kashmir 
State in pursuance of an ijazatnama 
granted under the Ijazatnama Rules for 
file time being in force, he has been ordi- 
nary resident in the territory of the 
State for not less than ten years prior to 
the date of such commencement 


Explanation: All persons who before 
the commencement of the Constitution 
(Application to Jammu and Kashmir) 
Order 1954, were State Subjects of Class 
H as de^ed in the State Subject Noti- 
fication No, l-L/84 dated 20th April, 
1927 read with Notification No. Is/L 
dated 27th Jime 1932, and who having 
migrated after the first day of March 
1947, to the territory now induded in 
Pakistan returns to the State under a 
permit for resettlement in the State or 
permanent return issued by or under the 
authority of any law made by the State 
Legislature shall continue to be deemed 
permanent residents of the State. 


5-B. Status of permanent reridentship 
of certain juristic persons: Notwithstand- 
ing anythi^ contained in the foregoing 
provisions of this Act every company 
which immediatdy before the commence- 
ment of the Constitution (Application to 
Jammu and Kashmir) Order 1954_ was 
cognized to be a State Subject witl^ the 
meaning of State Subject Notification 
No, l-L/84 dated 20th April 1927 shall be 
deemed to be a permanent resident at 
sudi commencement. 

Explanation: In this Section "Company 
shall have meaning assigned _ to it m 
Jammu and Kashmir Compames Act, IJ//. 

5-C. Continuance of the Status of per- 
manent residentship: 

Every person who ^ or State of 

to be permanent resident of the btam o 
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Jammu and Kashmir shall be subject to 
the provisions of any law that may be 
made by the State Legislature <Mntinue 
to be such permanent resident. 

5-D. State Legislature to define and 
regulate the rights of permanent resi- 
dents by 2/3rd majority: 

•Ihe power of the State Legislature to 
define the term "permanent resident” of 
the State and to regulate their special 
rights and privileges shall be exercisable 
only by a majority of not less than two 
thirds of the total membership of the 
Legislative Assembly. 

5-E. State Legislature to make laws 
respecting the acquisition of the status of 
permanent resident 

Nothing contained in the foregoing pro- 
visions shall derogate from the power of 
State Legislature to make such laws 
as it thinks ht with respect to the acqui- 
aition of the status of the permanent resi- 
dents and until the State Legislature en- 
acts provisions in that behalf the exist- 
ing ijazatnama Rules shall continue to 
remain in force and the existing procedure 
lor obtaining a State Subject Certificate 
shall be followed for the purpose of 
securing the certi&cate of being a per- 
manent resident of the Stat& 

5-F. Reference to the term of the State: 
Unless the context otherwise requires all 
references in the existing laws of the 
State to the expression "State Subject” 
shall be construed as references to the 
permanent residents of the State.” 

23. It will ^ noticed that by virtue of 
the provisions contained In Sections &-B 
and 5-C of the CoosUtutlon Act as re- 
produced above, every company which 
before the 14th May 1954 was recognized 
as a State Subject within the meaning of 
State Subject Notification No. lX/84 
dated 20th April, was to be deemed to be 

lb inaimnnan.* *t2sld3Tv* aius* comSiiuir Ar ihr 
{regarded as such subject to the provisions 
of any law that might be made by the 
State Legislature. Consequently the 
J & K Bank was to continue to be regard- 
ed a permanent resident subject to any 
future law. This position continued upto 
the day preceding the 17th November 
1956, when* Sections 1 to 8 and 158 of the 
present Constitution L e. the Constitution 
of the Jammu and Kashmir came into 
force. 

24. We have now to see whether with 
the enactment of these provisions Sec- 
tions 1 to 8 of the New Constitution of the 
J & K the position underwent any 
change or not It is relevant at the 
stage to reproduce Sections 6 and 7 o f 

•See Appendix to the Constitution of 

India (as modified upto the 15th Apr^ 
/ 19571 at page 371. 

•See JScK. Constitution Act 1996 publlrij- 
by the order of the Government of 
/.J & K in 1956. 


the Constitution of Jammu and Kashndr 
for facility of reference. The said sec- 
tions read thus: 

Permanent residents; 

1. Every person who Is or Is deemed 
to be a citizen of India under the provi- 
rions of the Constitution of India shall 
be a permanent resident of the State U 
on the fourteenth day of May, 1954. 

fa) he was a State subject of class I or 
of class II or, 

(b) having lawfully acqxiired immovable 
property in the State he has been ordi- 
narily resident In the State for not less 
than ten years prior to that date. 

2. Any person who before the fourt- 
eenth day of May 1954, was a State Sub- 
ject of class I or of class II and who 
having migrated after the first day of 
March 1947, to the territory now includ- 
ed In Pakistan returns to the State under 
a permit for resettlement in the State or 
for permanent return issued by or under 
the authority of any law made by the 
State Legislature shall on such return be 
a permanent resident of the State. 

3. In this Section the expression 
"State Subject of class I or of class II 
riiall have the same meaning as in the 
State Notification No. l-L/84 dated the 
twentieth April, 1927 read with the State 
Notification No. 13/L dated the twenty- 
eeventh June, 1932. 

7. Construction of reference to State 
Subject in existing laws; Unless the con- 
text otherwise requires, all references La 
any existing laws to hereditary State 
Subject or to State Subject class I or of 
class II or of class III shall be construed 
as reference to permanent residents of 
the State. 

From a perusal of Section 6 of the pre- 
sent Constitution of Jammu and Kashmir 
if taViJir AlaC nr ortfer dj de 
to qualify as a permanent resident of the 
State, it is necessary for a person to 
fulfil two requirements, viz. 

(i) He must be a citizen of India 
under the provisions of the Constitution 
of India, and 

(ii) on the 14th day of May 1954, he 
should have been: 

fa) A State Subject of class I or II or 

(b) having lawfully acquired Immov- 
able property In the State been ordinari- 
ly resident therein for not less than ten 
years prior to the 14tb day of May 1954. 

2S. It Is further clear that according 
to the provisions of sub-section (3) of 
Stectlon 6 of the Constitution, the expres- 
sion "State subject" of class I or of 
class II has to be given the same mean- 
ing as in the State Notification No. 1.XJS4 
dated 2-4-1927 read with • State Notlfica- 
tloD No. 13/L dated 27-6-1932. 

•See Section 1(2) of the Constitution of 

Jammu and Kashmir. 
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26. Prom the above it is abundantly 
clear that like the Constitution Act oi 
1996 as amended by Act No. XLVU of 
2007 the present Constitution has done 
away with the division of the State Sub* 
ject into several classes and instead re- 
cognized only one class namely perma- 
nent residents. One important result how- 
ever of the provisions contained in the 
present constitution of the State is that 
it is not possible for any person who had 
not lawfully acquired immovable proper- 
ty in the State and resided therein for 
full ten years prior to the 14th day of 
May 1954, to become a State Subject. 
Another significant change brought 
about by the present Constitution is the 
omission of a provision corresponding to 
Section 5-B of the Constitution Act of 
1996 which ran as follows; 

"Notwithstanding anything contained 
in the foregoing provisions of this Act, 
every company which immediately be- 
fore the commencement of the Constitu- 
tion (Application to Jammu and Kashmir 
Order No. 94) was recognized to be_ a 
State Subject within the State Subject 
Notification No. l.L/84 dated 20-4-1927 
shall be deemed to be a permanent resi- 
dent at such commencement.” 

It is, therefore, manifest that the com- 
panies were excluded from the purview 
of the "permanent residents”. 

It is relevant in this context and at 
this stage to consider also the provisions 
of Articles 5 and 6 of the Constitution 
of India, as well as the provisions of the 
Citizenship Act. Articles 5 and 6 of the 
Constitution which define the persons 
who are to be deemed as citizens of India 
at the commencement of the Constitu- 
tion ran as imder: 

5. At the commencement of this Con- 
stitution every person who has his do- 
micile in the territory of India, and 

(a) who was bom in the territory of 
In^a, or 

(b) either of whose parents was bom 
in the territory of India, or 

(c) who has been ordinarily resident 
in the territory of India for not less than 
five years immediately preceding such 
commencement, shall be a citxzen of 
India. 

6. Notwithstanding anything in Arti- 
cle 5 a person who has migrated to the 
territory of India from the territory now 
included in Pakistan shall be deemed to 
be a citizen of India at the commence- 
ment of this Constitution, if 

(a) he or either of his parente or any of 
his grand parents was bom in India as 
defined in the Government of India Act 
1935 (as originally enacted) and 

(b) (i) in the case where such person 
has so migrated before the nineteenth 


day of J'^y 1948, he has been ordinarily 
resident in the territory of India since 
the date of his migration, or 

(ii) In the case where such person has 
so migrated on or after the nineteenth day 
of July 1948. he has been registered as a 
citizen of India by an officer appointed 
in that behalf by the Government of the 
dominion of India on an application made 
by him therefor to such officer before 
tile commencement of this Constitution 
in the form and maimer prescribed by 
that Government. Provided that no per- 
son shall be so registered unless he has 
been resident in the territory of India for 
at least six months immediately preced- 
ing the date of his application. Article 
10 of the Constitution of India, provides 
for the continuance of such persons as 
citizens subject to any law that may be 
made by the Parliament "The Constitu- 
tion, it will be noticed does not as such 
contain any provision with respect to the 
acquisition of citizenship after its com- 
mencement or the termination of that 
status thereafter. By Article 11 of the 
Constitution the Parliament has, how- 
ever. been empowered to make laws to 
supplemmt the provisions of the Consti- 
tution with respect to the acquisition and 
termination of citizenship and all other 
matters relating thereto, 

26A. Whatever may be the position re- 
garding the acquisition of citizenship by 
a natural person, one thing is at least 
clear by reference to Section 2(1) (P) of 
the Citizenship Act, that the word "per- 
son" does not include any company, or 
association or body of individuals whe- 
ther incorpotated or not. In other words, 
a juristic or an artificial person cannot 
acquire the status of citizenship. Thus 
the position that emerges as a result of 
the combined reading of the provisions 
of Articles 5 and 6 of the Constitution of 
India, of the Citizenship Act and of Sec- 
tion 6 of the Constitution of the State, is 
that the juristic or artificial person, like 
companies or corporations have not been 
included within the ambit of the term 
"permanent resident”. 

27. Now let us see as to what Is the 
position of the Jammu and Kashmir Bank. 
Although by virtue of Section 5-B in- 
serted in the Constitution Act of 1996, fay 
Act No. XL VII of 2011, which was in 
force at the commencement of the pre- 
sent Constitution, the Jammu and Kash- 
mir Bank a juristic or artificial person 
who was a permanent resident of the State 
and as such was capable of acquiring any 
interest in land or in any other immov- 
able property, it cannot be doubted that 
it ceased to be able to do so after the 
coming into force of the Constitution be- 
cause it would no longer be regarded as 
a citizen of India in view of Section G of 
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the State Constitution read with ArUdes 
6 and 6 of the Constitution of Indi^ 
under which only natural persons could 
be permanent reddents. 

28. It has now been settled by the 
Supreme Court In State Trading Cor- 
poration of India Ltd v. Commerdal 
Tax Officer, AIR 1963 SC 18U that only 
a natural person as distinguished from 
juristic or artificial person can be a dU- 
zen of India. The following observa- 
tions made by their Lordships in that 
ruling, may be reproduced In this con- 
nection with advantages 

'It would appear that the makers of the 
Constitution had altogether left out of 
consideration juristic person when they 
enacted Part II of the Constitution re- 
lating to "Citizenship” and made a dear 
distoction between "persons” and "dtl- 
zens” in Part III of the Constitution. 
Part III which proclaims fundamental 
rights, was very accurately drafted, de- 
limiting those rights like freedom of 
speech and expression, the right to as- 
semble peceably, the right to practise any 
profession, etc. as belonging to "citizens” 
only and those more genera rights like 
the right to equality before the law. as 
belonging to 'all persons*. 

In view of what has been said above, it 
Is not necessary to refer to the contro- 
versy as to whether there were any dti- 
zens of India before the advent of the 
Constitution. It seems to us, in 'dew of 
what we have said already as to the 
^tinctlon between dtizenship and nati- 
onality, that corporations may have nati- 
onality in accordance with the country of 
their incorporation, but that does not 
necessarily confer dtizenship on them. 
There is also no doubt in our mind that 
Part JJ nf fb^ Ctfsastifatinn wkeo it dnaly 
with dtizenship refers to natxunl person 
only. This Is further made absolutely 
clear by the Citizenship Act which deals 
with Citizenship Act which deals dtizen- 
fihip after the Constitution came into 
force and confines it only to natural 
persons. We cannot accept the argu- 
ment that there can be dtizens of this 
country who are neither to be fotmd 
within the four comers of Part 11 of the 
Constitution or within the four comers 
of the Citizenship Act We are of opinion 
that these two provisions muri be exhau- 
stive of the dtizens of this coimtry. Part II 
dealing with dtizens on the date the Con- 
stitution came into force and the Citizen- 
ship Act dealing with dtizens ther^ter. 
We must therefore, hold that these two 
provisions are completely exhaxistiveof tiie 
dtizens of this country and these citizens 
can only be natural persons. The fact 
that corporations may be nationals of the 
country for purpose of international law 
will not make them dtizens of this coun- 


try for purpose of muitidpal law or the 
• Constitution." 

In view of this unequivocal pronounce- 
ment of their Lordships, I have no doubt 
In my mind that the Jammu and Kashmir 
ceased to be permanent resident on 
the coming into force of the Constitu- 
tion of the Jammu and Kashmir. In 
coming to this conclusion I should not be 
deem^ to be unconsdous of the provi- 
sions contained in Section 157{3) of the 
Constitution of the State on whidi strong 
reliance has been placed by the learned 
counsel for the appellant in support of 
his contention that Jammu and Kashmir 
Bank continues to enjoy the status of a 
State Subject, But that provision can- 
not in my opinion be of any avail to the 
appellant, as it saves only those Notifica- 
tions, orders, etc. which are not inconsis- 
tent with the provisions of the present 
Constitution. Vi^en person falling tmder 
classes I and II of Notification No. l.L/84 
dated 20-4-1927 read with Notification 
No. 13L dated 27th June 1932. and those 
who before the 14th day of May 1954, 
had acquired immovable property in the 
State and had been resident therein, for 
not less than 10 years prior to that date 
have only been recognized as permanent 
residents and dass IV Slate Subjects have 
not been included within the scope of the 
term, it is obvious that companies have 
b^n exduded from the category of the 
permanent residents. If Companies like 
me Jammu and Kashntir Bank had been 
intended to be Included in the category 
of the permanent residents, one would 
have expected a provision on the line of 
Section 5-B of the Jammu emd Kashmir 
Constitution Act, 1996 in the present 
Constitution of the State the inconsisten- 
cy between the Notifications and order 
of His Highness on the one hand and the 
present Cbnstitutfon of the ^afe on the 
other Is apparent. Consequently the 
Jammu and Kashmir Bank ceased to be a 
permanent resident as a result of the 
provisions contained In the present Con- 
stitution and was rendered incapable of 
acquiring any Interest in land or other 
immovable property as according to Sec- 
tions 138 and 139 of the Transfer of Pro- 
perty Act, no transfer of Immovable pro- 
perty or interest therein could be effect- 
ed in favour of non-permanent resident 

29. Feeling this void, the State Legis- 
lature. firstly by means of Act No. 20 
of 1961, and then by means of Act No. 26 
of 1961 amended Section 140 of the Trans- 
fer of Property Act making it possible 
thereafter for the Jammu and 
Kashmir State, Financial Corporation. 

•This ruling has been affirmed in the 

Tata Engineering and Locomotive Co. 

Ltd V. The State of Bihar, AIR 1965 SC 

40 and AIR 1967 SC 295. 
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Judge to Judge. Section 144 Civil P. G. 
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AIR 1969 KERALA 34 (V 56 C 11) 

T. S. KRISHNAMOORTHY IYER. J. 

Narayanan Namboodiri Kamavan. Ap- 
pellant V. Appukutty Nair and others, 
Respondents. 

Second Appeal No. 297 of 1964, D/- 
30-11-1967, from order of Sub. J., Bada- 
gara. In A. S. No. 287 of 1959. 

Transfer of Property Act (1882). S. 105 

— Lease or licence — Absence of docn- 
mcQt — Intention of parties and sur- 
rounding circumstances to be considered 

— A engaged as karaistha of illom en- 
trusted with disputed property — Subse- 
quently A ceasing to be Karaistha but 
out of consideration for him property not 
resumed and he was allowed to be In 
enjoyment of property — On A’s nephesra 
trespassing on property, illom filing suit 
for their ejection — After recovery of 
property in execution illom again put- 
ting A in possession on same terms — 
Possession of A held not that of licensee 
but of lessee — Cose law discussed. 

- (Paras 7. 8 ) 



Nambiar, for Appellant; P. G Balakrish- 
na Menon and A. P. Chandrasekharan. 
for Respondents. 

JUDGMENT:— The suit Instituted by; 
the piaintUf who Is the appellant for de- 
claration of his title to and for recovery 
of the plaint schedule property was con- 
currently dismissed by the Courts below, 

2. The plaint property admittedly be- 

longs to the Illom of the plaintiff. The 
plaintiff’s case is that it was entrusted to 
the first defendant who was the kariastha 
of the Illom for some time by the plain- 
tiff's father deceased Kesavan Nambudl- 
ri. Tbe first defendant ceased to be the 
kariastha of the Illom in the year 1132, 
But out of consideration for the first de^ 
fendant the property was not resumed 
and he was allowed to be in enjoyment 
of the property. The first defendant exe- 
cuted Ext. A-1 lease on 12-2-1958 In 
favour of his son who Is the second de- 
fendant. In view of Ext. A-1 the plal^ 
tiff is entitled to recover possession ol 
the property. . • 

3. The first defendant while admitting 
the title of the plaintiff’s Illom to the 
plaint property contended that be Is s 
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lessee of the plaint item- ExL A-1 was 
executed in favour of the second defen- 
dant with the consent of the plaintiff 
and he has no right to recover posses- 
fiion of the plaint schedule property. 

4. According to the plaintiff, the en- 
trustment of the property by his father 
to the first defendant is only in the na- 
ture of a licence and not a lease and 
therefore he is entitled to recover posses- 
sion of the property. The Courts below 
found that the first defendant is a lessee 
of the plaint schedule property and not a 
mere licensee and even though the plaint 
property belongs to the plaintiff’s Illom 
file plaintiff has no right to recover pos- 
session. To appreciate the controversy 
between the parties it is necessary to take 
note of certain admitted facts in the case. 

5. There is no document to evidence 
the transaction between the plaintiff’s 
father and the first defendant. The 
plaint property was outstanding on regis- 
tered kanom from 1887 in favour of the 
fiiat defendant’s brother Kanaran Nair 
who was also the Karyastha of the Illom. 
After his death the first defendant who 
was even then the karvasthan of the 
Dlom continued in possession of the pro- 
perty under that lease paying rent to the 
UlomL Wiile so. the nephews of the first 
defendant trespassed upon the property 
and fordblv harvested the crops. The 
niom therefore filed O. S. 201 of 1929 to 
remove the trespass. Ext. A-7 is the copy 
of the extract of the suit register evi- 
dencing the institution of O. S. 201 of 
1929. After the property was recovered 
in execution of the decree in O. S. 201 
of 1929 it was again given to the first 
defendant. Ext. A-7 shows that the 
kanom was for Rs. 75/- and the annual 
rent fixed for the property is 108 1/2 
edangazhies of paddy. 'T.he evidence is 
not quite specific regarding the date of 
death of Kanaran Nair. The delivery in 
execution of O. S. 201 of 1929 was on 
14-10-1929. According to the first defen- 
dant, the institution of O. S. 201 of 1929 
by the Illom was at his instance to eject 
his nephews who were trying to put for- 
ward certain rights against him and the 
property was after delivery entrusted 
back to him by the Illom. The Courts 
below held that the entrustment of the 
property to the first defendant by the 
Dlom was in continuation of the kanom 
In favour of Kanaran Nair. 

'6. The plaintiff’s case is that during 
the time when the first defendant was 
taking the yield of the property he was 
not being paid any salary and the arran- 
gement was that the yield should be ap- 
propriated towards his remuneration for 
the service he was rendering as Karyas- 
tha and therefore he was a licensee and 
not a lessee. To support his contention the 
learned Counsel for the plaintiff relied 
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on the decision in B. M. Lall v. Dimlop 
Rubber & Co. Ltd.. 1967-2 SC WR 406= 
(AIR 1968 SC 175). In that case the 
question arose whether the occupation by 
an officer of a company of a building be- 
longing to the company while in com- 
pany's services is in the nature of a 
licence or lease. Their Lordships ob- 
served: 

"The transaction is a lease, if it grants 
ra mterest in the land; it is a licence if 
it gives a personal privilege with no in- 
terest in the land. The question is not 
of words but of substance and the label 
which the parties choose to put upon the 
transaction, though relevant, is not deci- 
sive. The test of exclusive possession is 
not decisive, see Errington v. Errington 
and Woods. (1952) 1 KB 290 (292); Asso- 
ciated Hotels of India Ltd. v. N. N. Ka- 
poor. 1960-1 SCR 368 at pp. 381-385= 
(AIR 1959 SC 1262 at pp. 1268-1270) 
toough it is a very important indication 
in favour of tenancy. See Addiscombe 
Garden Estates Ltd. v. Crabby (1958) 1 
QB 513 at p. 525. A servant in occupa- 
tion of premises belonging to his marter 
may be a tenant or a licensee, see Hals- 
bury’s Laws of England Third Edition, 
VoL 23, Article 990. p, 411. A service 
occupation in a particular kind of licence 
whereby a servant is required to live in 
the premises for the better performance 
of his duties. Formally, the occupation 
of the servant was reganied as a tenancy 
Uidess it was a service occupation, see 
Nippon Menkwa Kalmshiki v. F. Port- 
lock, AIR 1922 Bom 70. Now it is settl- 
ed law that a servant may not be in ser- 
vice occupation. In Torbett v. Faulkner, 
(1952) 2 TLR 659 at p. 660, Denning L. J., 
said: 

"A service occupation is, in truth, only 
one form of licence. It is a particular 
kind of licence whereby a servant is re- 
quired to live in the house in order to do 
his work better. But it is now settled 
that there are other kinds of licence 
which a servant may have. A servant 
may in some circumstances be a licensee 
even though he is not required to live 
in the house, but is only permitted to do 
so because of its convenience for his 
work: see Ford v. Langford, (1949) 65 

TLR 138. per Lord Justice Asquith, and 
Webb Ltd, v. Webb unreported. ^-10- 
1951 and even though he pays the rates, 
Gorham Contractors Ltd. v. Field (imre- 
ported. 25-3-1952) and even though he has 
exclusive possession, Cobb v. Lane, (1952) 
1 TLR 1037.” 

The Lord Justice then continued. 

"If a servant is given a personal privi- 
lege to stay in a house for the greater 
convenience of his work, and it is treated 
as part and parcel of his remuneration 
then he is a licensee, even though the 
v^ue of the house is quantified in money; 
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but If he is Given an interest In the land, stanc^ and the way In wMch the ^ 
HUtinct from his contract of ^ndant beGan to enioy the Proper^ 
The institution of O. S. 201 of 1929 by 
the Illom was for purpose of puttInG 


separate and distinct from his contract 
service, at a sum properly to be reGard- 
ed as a rent, then he is a tenant, and 
nonetheless a tenant because he is also a 
servant The distinction depends on the 
label which the parties choose to Put 
upon it; see Facchini v. Baryson. 1952-1 
TLR 1386.” 

7. The dedsion in the case turned on 
the terms of the written aGreement 
tween the parties. The prinaple in rach 
cases is stated thus by their Lords^ps 
of the Judicial Committee la Corporation 
of Calcutta v. Province of BenGat Ain 
1944 PC 42: 

"The General prindples upon which a 
tenancy as opposed to an oc^pation ^ 
servant is created are not in dilute. 
The mere fact that xt Is convenient to 
both parties that the sen^t ^ould oc- 
cupy a particular house and that he is put 
in possession of it for that re^on does 
not prevent the servant from bei^ a 
tenant: his possession is that of a tenant 
unless he is required to occupy the pr^ 
mises for the better performance of hia 
duties thouGh his reridence is not neces- 
sary for that purpose or If his residence 
there be necessary for the perforaance 
of his duties thouGh not sp^c^y w- 
Qulred. See per Breti J., in (1875) 10 
CP 285 at P. 295. 

The position Is unaffected by the dr- 
cumstance that the servant is entitled to 
occupy the house only so lonG as he re- 
tains his position as servant or the parti- 
cular office in virtue of which the house 
is provided The same prindples apply 
thouch he may be a tenant at wilL See 
(1875) 10 ^ 422 and (1890) 24 QBD 147. 
In G. G. of India v. Corporation of Cal- 
cutta , AIR 1948 Cal 8, B. K, Mukherjea. 
J., after a reriew of several dedsions on 
the subject observed thus: 

'Tf it is a reqitirement of the contract 
of service that a servant should live In a 
house owned by the master whether It 
is suitable to him or not or If the occu- 
pation Is necessary and subservient to 
the service it should be deemed to be the 
occupation of a servant and not of a 
tenant. 

a • ■ « ■ 

On the other hand. If residence is 
merely optional or is a matter of conve- 
nience to the employee and is not requir- 
ed for the better or more effident per- 
formance of his service the occupation 
will be deemed to be that of a tenant 
and not of a servant” 

It is in the liGht of these prindples that 
question has to be considered. It can- 
not be disputed that the ultimate answer 
to the question will depend upon the In- 
tention of the parties to the transaction. 
In the absence of any document we have 
to be Guided by the surroundinG drcum- 


back the first defendant into possession 
of the plaint schedule property when he 
was dispossessed by his nephews. This 
obviously shows that the Illom of the 
plftintiff wanted the 1st defendant to 
continue in possession on the same terms 
on which he was in possession prior to 
the filinG of O. S. 201 of 1929. That pos- 
session was not tiiat of a licensee but a 


8. It was also pointed out by the 
learned Counsel for the appellant that in 
Ext. A-1 there is no reference to any, 
lease. The expression used Is "• • •” (Ori- 
Ginal in Malayalam omitted). It Is 
not possible from those words toj 
infer that the 1st defendant Is only 
licensee. In these circumstances, thej 
findinGs of the Courts below are correct 
and they do not require any interference. 
The Second Appeal is therefore dismissed 
but in the circumstances, I make no 
order as to costs. 

IXSC/D.V.C. Appeal dismissed. 
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Manninkal Krishna Kurup, Appellant 
V. Swamiyar AverGal and another. Res- 
pondents. 

Second Appeal No. 803 of 1964, D/- 
6-11-1967, from order of Sub. J., PalGhat, 
in A. S. No. 42 of 1963.' 

Specific Relief Act (1877), S. 42, Pro- 
viso — ' Dismissal of servant of reliGions 
institution — No compliance by trustee, 
in spite of order of Dy. Commissioners 
settine aside dismissal » Declaration that 
dismissal is void can be Granted by Civil 
Court — Proviso not attracted merely be- 
cause second relief of reinstatement was 
Tciused. 

A servant of reliGious Institution was 
dismissed by the trustee and in spite of 
the order of the Deputy Commissioner, 
settInG aside the dismissal and remand- 
inG the case, no action was taken by the 
trustee. 

Held that the order of dismissal hav- 
iuG been set aside by the competent au- 
thority the servant was entitle to . seek 
declaration from the Civil Court that the 
order of dismissal is void. As the order 
of dismissal affects dvil riGhts of the 
servant, it is proper for the Civil Court 
to make decimation in his favour and 
proviso to S, 42 could not be attracted 
merdy because the second relief of re- 
Instat ^ent was not Granted to him, 

GL/HL/C830/68 
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when it was not found that the prayer 
for a further unavailable relief was a 
mere subterfuge to avoid the provisions 
of S. 42. AIR 1967 SC 436, FoU. (Para 2) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 436 (V 54)= 

(1966) Supp SCR 270, Vemareddi 
Ramaraghava Reddy v. K, Seshu 
Reddy 2 

y. R. VenMtakrishnan, for Appellant; 
D. Narayanan Potti, for Respondents. 

JUDGMENT: — ^The appellant plaintiff 
was a clerk in a reli^oiis institution gov- 
erned by the provisions of the Madras 
Hindu Religious and Charitable Endow- 
ments Act, 1951, The hereditary trustee 
of this institution had been removed from 
office and the management of the insti- 
tution taken over by the Endowments 
Board which acted through an executive 
officer, and it would appear that the 
plaintiff was first appointed as- derk by 
■the executive officer. However, conse- 
quent to the pro-visions of the Act autho- 
rising such assumption of management 
having been struck do-wn, the manage- 
ment was restored to the -trustee, the ist 
defendant herein who appointed the 2nd 
defendant as a manager under him. On 
application made by him to the 2nd de- 
fendant on 1-7-1956, the plaintiff was 
appointed as a derk on probation, and, 
■that being so, it is dear that the plain- 
tiffs right to the office of derk depends 
solely on his appointment under the 1st 
defendant and cannot in any way relate 
to his pre-vious appointment by tiie exe- 
cutive officer. 

On 20-11-1956, the 2nd defendant plac- 
ed the plaintiff under suspension, and, 
after framing charges against him and 
holding an inquiry, made the order Ext. 
B-1 (c) dated 7-5-1957 dismissing the 
plaintiff from service. It is the finding 
of the Coiuis below that the dismissal 
was in fact ordered by the >lst defendant 
trustee and that all that the 2nd defen- 
dant manager did was to issue the order 
which the 1st defendant had authorised. 
Under Section 49 (2) of the Act any 
office-holder or servant punished by a 
trustee may appeal against the order to 
■the Deputy Commissioner, The plaintiff 
accordingly appealed to the Deputy Com- 
missioner against his dismissal, and, on 
16-9-1957, the Deputy Commissioner 
made the order, Ext. A-3, setting aside 
the order of dismissal passed against the 
plaintiff and remanding the case to the 
1^ defendant trustee for fresh disposal 
in accordance with the procedure laid 
do-^vn by the Act and the niles framed 
thereunder. 

This order of the Deputy Commis- 
sloner, the defendants admittedly ignored 
and they have kept the plaintiff out of 
office, paying Mm no salary and making 
not the least attempt whatsoever to hold 


a fresh inquiry. Therefore, on 22-10- 
1959, the plaintiff brought the present 
suit for a declaration that the orders of 
suspension and dismissal made by the 
2nd defendant were void and for a man- 
datory injunction directing the defen- 
dants to reinstate the plaintiff in office 
with back wages. The suit ha-ving been 
dismissed by the Courts below, the plain- 
tiff has come with this Second Appeal. 

2. Notwithstanding that Section 49 of 
the Act affords the servants of religious 
institutions some measure of protection in 
the matter of punishment, there can be 
no doubt that the plaintiff’s right to the 
office derives from a contract for perso- 
nal service. The Courts below were 
therefore qmte . right in declining to 
order his reinstatement, and his prayer 
for reinstatement with back wages was 
in effect a prayer not merely forremstate- 
ment but for arrears of salary -without 
paying co-urt-fee therefor and without 
regard to the question of limitation. But 
I do not -think that the courts should have 
refused the plaintiff the declaration he 
sought in so far as it rdates to the order 
of dismissaL It has not been contended 
that Section 49 of the Act is bad, and, 
that being so, it follows that the order 
of dismissal made against the plaintiff 
ha-ving been set aside by an authority 
duly empowered by the statute to do so, 
that order is no longer in force. I think 
that the plaintiff is entitled to a declara- 
tion to that effect, 

I do not think that the proviso to Sec- 
tion 42 of the Specific Relief Act stands 
in the way, for, in the first place, I 
doubt whether a declaration that the 
order of dismissal is void would be a 
claim to a legal character so as to attract 
the section. It is now put beyond doubt 
by the decision in Vemareddi Ramara- 
ghava Reddy v. K. Seshu Reddy, AIR 
1967 SC 436 that Section 42 of the Spe- 
cific Relief Act is not exhaustive of the 
cases in wMch a declaratory decree may 
be made by the Court, and, since the 
order of dismissal affects the plaintiff’s 
ci-vil rights, I think it only proper that 
the Court should make a declaration in 
his favour. Secondly, the plaintiff did 
ask for the further relief of reinstate- ^ 
ment, and, that the Court foimd that he 
could not be given this further relief 
would not, to my mind, attract the proviso 
to the section unless it be further found 
that this prayer for a fxirther unavaila- 
ble relief was a mere subterfuge to evade 
the pro-visions of -the section. 'Thirdly, I 
am not siue that there is any further re- 
lief that the plaintiff ought to have 
sought. It is suggested that the plaintiff 
ought to have asked for arrears of salao', 
but this, I should thinlc, was not rcaUy 
consequential on the declaration for 
which he has asked. _ 
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3. So far as the order of suspension Is 
concerned that, it would appear, has not 
been set aside by the Deputy Commis- 
sioner in appeal. 

4. 1 have already pointed out that the 
order of dismissal, although issued by the 
2nd defendant manager, was really made 
by the trustee, and I see no force In the 
argument that the order of suspension 
and dismissal are bad in that, under sub- 
section (1) of Section 49 of the Act, the 
person competent to siospend or dismiss 
Is the trustee. In fact, in this case, the 
appointment also was issued by the 2nd 
defendant manager whereas, under Sec- 
tion 48 of the Act, the power of appoint- 
ment is vested in the trustee. I am not go- 
ing into the question whether the trustee 
ot an institution can or cannot delegate 
his powers of appointment and punish- 
ment, for. it seems clear that, as a matter 
of fact, in making the appointment and 
the suspension and the dismissal in this 
case the ^d defendant manager was act- 
ing under orders of the 1st defendant 
trustee. I do not think that the plain- 
tif! can afford to press his ease that the 
orders of suspenson and dismissal made 
against him are vcdd In that they were 
made by the manager whereas under 
Section 49 (il of the Act the powers of 
Buspension and dismissal are vested in 
the trustee. For. if that contention be 
upheld, his very appointment would go 
since, on his own showing. It was made 
by the manager and not bv the trustee 
whereas under Section 48 of the Act the 
power of appointment Is with the trustee. 

S. 1 allow this appeal in part and 
grant the plaintin a declaration that the 
order of dismissal made against him has 
been duly set aside and Is not In force. 
The defendants will pay the plalntiS bis 
costs throughout 

BNP/D. V.C. Appeal partly allowed. 
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M. MADHAVAN NAIR. T. S. KRISHNA- 
MOORTHI IYER AND V. BALA- 
KRISHNA ERADI, JJ. 

The State of Kerala and others. Appel- 
lants V. Annam and others. Respondents. 

Writ Appeals Nos. SO. 76. 77, 78. 79 
and 80 of 1968. D/- 1-4-1968. 

(A) Kerala High Court Act (1959-66). 
S. 5 (1) — Conslitutinnal validity of im- 
pugned provision decided as prelimmarr 
point and case posted for further hearing 
— It is preliminary judgment and ap- 
pealable — Letters Patent (^m. CaL & 
blad.) Clause 15 — Civil P. C. (1908), Ss. 
2 (2), 2 (9), 

HL/JUD514/68 


Where in a writ petition the judgment 
of a single Judge determines the main 
point namely the constitutionality of the 
Impugned Orders, on which the reliefs 
sought depeni and orders the writ peti- 
tion to be posted for further hearing and 
appropriate orders, it is a preliminary 
Judgment within the meaning of the 
Civil P. C. and is appealable under S. 5 
(i) of the Kerala High Court Act 1947 Mad 
WN 723 and (1895) ILR 17 All 112 (PC) 
and (1890) ILR 15 Bom 155 (PC). Relied 
on: AIR 1951 SC 14 and AIR 1953 SC 
19^ Distinguished. AIR 1960 All 692 
(FB). Considered. (Para 7) 

{B) Kerala Rice and Paddy (Procure- 
PDcnt by Levy) Order (1966). Cl. 2 (b) — 
"Cultivator” — DeGnition is plain and 
simple — Does not include labourer 
(brough wham owner of land does the 
cultivation — "Actually” means "really” 
— Words, and Phrases — "Actually”. 

The deGnition of 'Cultivator* In CL 2 
(b) is plain, simple and expressive of the 
ordinary sense of the term with particu- 
lar emphasis on paddy being the object 
of the cultivation. (Para 9) 

The expression ”a person who actual- 
ly cultivates" would not signify "one who 
actually puts his hand to the plough and 
plough to the soil" and would not include 
a servant or labourer of an owner of land 
to be regarded as a "cultivator". 1968 
Ker LT 223, Reversed. (Para 9) 


When one does an art through the hand 
of another, one is in law and in fact do- 
ing it oneself really. The expression 
"actually” in the deGnition does not 
cause any confusion. T^e dictionary 
meaning of the word "actuallv" is 
"reallv": in actual fact; and of the word 
"actual**, is "real, existing in fact". Qui 
ladt per alium facit per se (He who does 
anything by another does ft himself). 
AIR 1953 SC 278, AppUed. AIR 1957 
SC 768 (788). Retied on. 

The deGnition of 'cultivator' in the 
Levy Order must be construed In conso- 
nance with the other provisions of the 
Order and its object AIR 1957 SC 628 
and AIR 1958 SC 353 and AIR 1965 SC 
871 and AIR 1965 SC 1839 (1843). Relied 
on- (Para 10) 

The person who directs the agricultu- 
ral operations on a piece of land and 
takes the yield on harvest with a right • 
or power to dispose it is the person who 
actually cultivates the land. Such ap- 
pears to be the intent and meaning of the 
Levy Order. (Para 11) 

Even If the deGnition of "cultivator” 
be assumed to be vague, the procedure 
prescribed in Cl. 3C leaves tittle room 
for any mistake In Gxing the cultivator 
for purposes of levy. (Para 12) 


(C) Kerala Rice and Paddy (Procnie- 
ment fay Levy) Order (1966), CL 7 » 
Clause does cot violate Art. 31 12} of the 
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Clause 7 requires the Gove^ent^^^ 

its officer prevailing market 

to pay Its price maximum price 

rate but not exceeding me^ma^^ 

specified by t^f, ^°^„„^rned Maximim 
being ui^er’ the concern 

Prices Or^r. procured by the 

cultivator for the PaPay p^ equiya- 

Govemment taken from him. 

lent” to the <^9™";,'lSon is what is the 
But the maten^, ^ It cannot be pnce 
"just _ eciuiyalent ^ which is placed bey- 
that is -hv the Article 31 (21 

ond iudicial re-^ew fixation of 

of the Constitution w market 

maximum pnce in n^ay be 

price cannot ^ 

anything to ^ price above it 

mum price. | therefore cannot 

will not be lawful , equivalent 

afford a standard for^^ius^^^^ 

for the cpnimodr^. fiiegal transac- 

pels consideration of any ^^ipp m 

tion as avment of price to 

the Le^ the prevailing market 

the cultivator at me ^pp, 

rate subjert to the^ time 

cified by the Gove^e^^^^ Maxmium 

bGinfi uncisr tlis fHprpforc sp6ll s-ny 

SSs Order <■<■“ "“‘^S^r a viola- 
■negation of_ a ]urt eq Constitution- 

a letLT m Svera'iS (Para 13, 

1968 K.er 1 j Paddv (Procure- 

(D) Kerala (19^66) — Bevy 

inent by Kevy) , . _ g 3 (3B) of Essen- 
order is governed by ^ 'g. 3 (3) of 

tial Commodities Act ^“^pjities Act 

the Act — - (Para 14) 

(1955), S. 3 ( ) a Paddy (Procure- 

(E) Kerala Rice ond Paddy tr _ 

ment by Levy) Order jlSg^S. 7 ^ 

!!.“L,?vy^‘ffi: does not tra^^|ss_lim,te 

of delegation ‘=°"^priLation of price -— 
Order contains t 31 (2) — 1998 

Co^titution of India, Art. 31 
Ker LT 223, Reversed. 
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^mauiicivctLi 

emment for the time being under the 
lative Maximum Prices Order is spe^ 
fic within the meaning of the said su^ 
sec (3B). It cannot therefore be sma 
that the Levy Order does not specify the 
price ^ sudT; The State has not trans- 
gressed the limits of the delegabon con- 
ceded to it and the Levy Order is not m- 
vaHd. 1968 Ker LT 223, R^verse^^^^ 

(F) Kerala Rice and Paddy (Procra^ 
ment by Levy) Order (1966), Cl. 7 — The 
order does not ignore direction m b. 3 
(3B) of the Essential Commodities Act, 
that cultivator is to be given P^ce speici- 
fied in the Order having regard to the 

r" 7^Sod° "‘feeSre^di: 

^S'tli’Snk S. 1308 K.r M 

223, Reversed. 


pr LT — 

. _x.- 1 11 of the Constitution uses 

Article 21 ( ' , *fixes* and ^specifies 

two law of acquisition either 

and requires ^"6 l^w 01 ^ 

to fix the amount of comp^.^^ 

specify tbe Pnnapl 

pensation ^ d t ^ Essential Comm^ 

tion m S. 3 snecify the price. In 

dities A^g^worcT'fn? in relation to the 

not using ^be worn intention not 

price, the be given in Rupees 

to require fb^ pnce expr^ 

and pies “ ^deliberately used in the 
Sion specify is ^ price should 

Act to me^. only that^^ 

be indicated m fbe ganable of definite 

ticulari.tyastom^etijapab^^^^ 

ascertnmment The 0 exce^g 

prevailing ^^’^brice gpeciffed by the Gov- 
the maxunum pnce fap*- 


neverseu. 

Under S. 3 (3B) of the Essential Com- 
modities Act. the cultivator entitled to 
be given a pnce spewed _m ^be Ord^ 
havinS resard to the price lihely 
prevati during the post-harvest penod to 
tVip area to which that Order applies 
and the same is not ignored by the Le^ 
Order The sub-section m question does 
not say that any possible future pnce 
should necessarily be taken 
when the cultivator is paid for me 
^ed foodgrains. It mentions the price 
Seely to prevail during the Post'barv^ 
^riod’ only as an alternative to the 
Se preva^g’ as a factor for cond- 
deration in spedfymg the pme to be 
paid for the grains procured. The Pnee 
mevaiUng” must ne«ssanly ^ 

thp current time, and not to any lum^ 
and that is the alternative that 

s;i?hU\ropted »he„ it ^ 

the cultivator shall be paid ^t^the^^^ 
vailing market both the 

the maximum ' ..^^^^evatong or 

ir.renr?«||w‘-3- 

promulgation of the ^ fixed by the 
paid the "'f^^cannot have any legi- 
Government, ^^°regard. 1968 Ker 

timate grievance m this reg 
LT 223, Reversed. 1 


1; ZZi5, xvevciocw. 

ir\ Kerala Rice and Paddy (Procure- 

„1S £ V’^) ?'<■“, »“!> Tt^fS - 

k'toMlilut’™! — Concur- 
nf Central Government was not 
rence of p q (1908), Preamhlo 

rfScSrS'oS^ot- %«ntoo - B«»c»l 

and supersession. must 

The constitutiomtoty of an^ 

fie judged on the basis o 

tion as it was on the dato ^"^trospective 

SStoeifoi'ic li-c ronto 
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principle should apply when the question 
is of constitutionality or vires of a Sta- 
tutory Order and other pieces of subor- 
dinate legislation. AIR 1963 SC 1019 
(Pr. 14), Relied on, (Para 19) 

T^e Levy Order was made by the 
State Government on 1st July, 1966, 
imder authority conferred on it by G. S. 
R No. 906 dated June 9, 1966. That 

G. S. R. «iid not require any concurrence 
of the Central Government lor Orders 
relating to matters specified in Cl. (£) of 
S, 3 (2) of the Essential Commodities Act, 
Nor has G. S. R. No. 1508 dated 30th 
September. 1967, that prescribed prior 
concmrence of the Central Government, 
been made to apply to Orders already 
made. The Levy Order has therefore to 
be held to have been lawfully made on 
the date of its promulgation and not to 
require a concurrence of the Central 
Government for its validity. The con- 
tention, that, with the supersession of 
G. S. R. No. 906 by G. S. R. No. 1111 
on July 24, 1967, the Levy Order lost its 
^ralidity caimot also be accepted. 

Distinction between a supersession and 
a repeal of statute pointed out. AIR 1945 
Oudh 214 and 1963-1 Cr LJ 372 (Mys) 
and AIR 1962 SC 945, Belled on. 

(Para 20) 

G. S. B. No. 906 was not ‘tcmpora^. 
The Levy Order made xmder it is also 
not ‘temporary’ but is obviously intend- 
ed to last lor an indefinite time. G. S. R 
No. 906 was not repealed but only super- 
seded by G. S. R. No. 1111. There Is 
nothing in the latter Rule or In any sub- 
sequent Order or Rule indicating an in- 
tention to annul Orders Issued under 
any prior G. S. R. True, G. S, R. No. 
906 contained a clause and a proviso 

"that the Orders specified in the 

Schedule below shall stand rescinded: 
Provided that, notwithstanding such res- 
OE^on, any orinT made by a SWre Gov- 
ernment in pursuance of the orders 

so rescinded shall continue in force 

according to its tenor. ” There is 

no similar proviso or saving clause in 
G. S. R. No. 1111, for the obvious reason 
that it does not purport to resdnd any- 
thing. AIR 1962 SC 945 and AIR 1961 
SC 838 and AIR 1955 SC 84, Applied. 
1968 Ker LT 223, Affirmed. (Para 28) 

(H) Essential Commodities Act (1955), 
S. 3 (6) — Laying of Order before Par- 
liament is not condition precedent for 
validity of Order — Kerala Rice and 
Paddy (Proctirement by Levy) Order 
(1966) is not invalid. 

By its expression sub-s. (6) of S. 3 of 
the Essential ^Commodities Act does not 
make the laying before the Parliament 
a condition precedent to the validity of 
the Order made imder the Act: nor does 
It annul the Order if it is not laid be- 
fore the Parliament within a specified 
time. A law once brought to force nor- 


mally continues in force till it is deter- 
mine by a statutory provision therefor. 
To interpret the expression in the sub- 
section ‘as soon as may be’ to mean 
*withiii a reasonable time’ would make 
the duration of the law uncertain and 
therefore cannot be accepted. The obli- 
gation is not laid on the State Govern- 
ment to lay Orders made by it before 
the Parliament It cannot therefore be 
contended that the Kerala Rice and 
Paddy (Procurement by Levy) Order 
(1966), made under the Act is Invalid be- 
cause it was not laid before the Parlia- 
ment. AIR 1954 SC 210 and AIR 1966 
SC 385, ReUed on. 1968 Ker LT 223, 
Affirmed. (Paras 21. 22) 

(I) Essential Commodifies Act (1955), 
S. 3 (2) (f) — S. 3 is cot invalid because 
it did not contain l^Ulated guidance as 
to the scope and amoit of Govt’s powers 
to make Orders under it 
Section 3 of the Act cannot be attacked 
as imconstitutional because it contains no 
legislated guidance as to the scope and 
ambit of the Government’s powers to 
make Orders under it, and pa^cularly 
Section 3 (2) (f) which did not prescribe 
the minimum limit of stock to attract 
a liability to sell (Para 23) 

Considering the object of the Levy 
Order, which is to secure "equitable dis- 
tribution and availability at fair prices" 
of food-grains for all at a time of coun- 
trywide food shortage, the determination 
of quantity to be procured from or to be 
allowed to be retained by a producer 
must necessarily be left to the State' Gov- 
ernment who is the best appraiser of 
the presstne of the time, the urgency of 
the rituation and the maintenance of 
public morale. Even a monopoly pro- 
curement may be Justified If dreumstan- 
ces require such a course. (Para 23) 
W EesA'Btttl CiwmszrtAVttts Ad tWo?), 
S. 3 (2) (0 — "Person holding the stock" 
does not mean that he should have both 
possession and title — Two-fold idea 
cannot be imported in definition of "culti- 
vator” in Cl. 2 (b) of Kerda Rice and 
Paddy (Procerument by Levy) Order 
(1966). 

It cannot be said that the word 'holds’ 
includes invariably possession and title 
of the thing held. What it means in a 
particular context must necessarily de- 
pend upon the context its^ 

The expression "a person holding in 
stodc” in S. 3 (2) (f) of the Act does not 
Include a two-fold idea of actual posses- 
sion of a thing and also being invested 
with a legal title and this liznitation of 
possession and title cannot be impost In- 
to the definition of "Cultivator” in the 
Levy Order. In a legislation designed to 
meet urgent public need for foodgrains, 
the title to property In the paddy, which 
is a matter of Indi^ual concern between 
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the_ rival claimants thereto, cannot enter 
seriously for consideration. Procure- 
men for price paid involves little depri- 
vation of property: it works only a con- 
version of the commodity into its equiva- 
lent in cash. In the circumstances of the 
Levy Order an investigation on ultimate 
title is neither relevant nor practical. 
AIE 1966 SC 1191, ExpL (Para 24) 

(K) Essential Commodities Act (1955), 
Ss. 3 (2) (f) and 3 (3c) — Kerala Eice 
and Paddy (Procurement by Levy) Order 
(1966), because it deals with ciiltivators 
only has not travelled beyond the Act. 

Section 3 (2) (f) of the Act does not 
use the expression 'producer’. Section 3 
(3c) which uses that expression is imre- 
lated to paddy or rice with which only 
the Levy Order is concerned. In the 
context of the Levy Order it is also di- 
fScult to say that the cultivator of paddy 
is not one of the class of producers of 
foodgrains. It cannot therefore be said 
that the Levy Order has travelled bey- 
ond the Act. (Para 25) 

(L) Essential Commodities Act (1955), 
S. 3 (2) (f) — “Stock” of food grains 
does not mean stock for sale — Kerala 
Eice and Paddy (Procurement by Levy) 
Order (1966) is not ultra vires becatise it 
directs procurement as soon as paddy is 
harvested and before requirements of 
produce are ascertained. 

The expression 'stock’ in Section 3 (2) 
fQ. appears to mean a collection or store. 
■When a crop of paddy is harvested, 
threshed and the harvesting workers’ 
charges are paid, what the cultivator 
takes thereafter is his 'stock’ of paddy 
within the meaning of Section 3 (2) (f) 
of the Act, and the Levy Order made in 
relation thereto is therefore well with- 
in its purview. There is nothing in that 
sub-section to indicate that the stock 
means only a stock for sale after provid- 
ing for one’s requirements. The Order 
is not ultra vires because it directs pro- 
curement as soon as paddy is harvested 
and before the requirements of the pro- 
ducer are ascertained and allowed for. 

(Para 25) 

(IVI) Essential Commodities Act (1955), 
S. 3 (2) (f) — “Person bolding stocli” 
does not postulate holding in quantities 
in excess of one’s requirement — Kerala 
Eice and Paddy (Procurement by Levy) 
Order (19GG), is not ultra vires. 

The expression "any person holding in 
stock any essential commodity” in S. 3 
(2) (f) of the Act must, in the context, 
comprehend aU persons having possession 
of any appreciable quantity of the com- 
modity. In the nature and pimpose of 
the. Act it cannot be said that the Levy 
Order that directs sale of a relative ex- 
cess of the production of a large scale 
cultivator, has outstepped the Act The 
expression 'holding in stock’ does not ne- 


cessarily postulate “holding in quantities 
m excess of one’s own requirements”. 
1966 Ker LT 931, Relied on. (Para 26) 
(N) Kerala Eice and Paddy (Procure- 
m^t by Levy) Order (1966), CIs. 3, 6, 
Notification under Cl, 3 is not 
violative of rule of equal protection in 
Art. 14 of the Constitution — Levy is 
not unrelated to actual yield — Constitu- 
tion of India, Art. 14, 

Even if the scales of .Isvy notified 
under CL 3 of the Order, dassified ac- 
cording to talifirs and areas cultivated by 
each cultivator is foimd hard for any in- 
dividual farmer to comply, the Order 
provides by_ its clause 6 for an objeclion 
by the cultivator, enquiry and decision 
thereon by a Talxik Supply Officer and an 
appeaL if needed, from his decision to 
the District Supply Officer and an overall 
access to the Government, the Commis- 
sioner or Director of Civil Supplies, Con- 
sidering The enormousness of the range 
of operation of the Levy Order and the 
speed with which it has to be worked, 
ample justice has to be held met by the 
above provisions. The constitution of 
official staff to survey and inspect all 
paddy fields in the State to assess their 
actiM yield would involve an admffiis- 
trative machinery so stupendous and 
costly that the very object of the Order 
woidd be frustrated. It has to be kept in 
mind that Courts are not to sit tight on 
every governmental action. A judicial 
review of governmental action should not 
involve excessive timidity that would en- 
courage arbitrariness in administration 
nor temerity that would paralyse the ad- 
ministration. (1930) 282 US 499 (501), 

Relied on. 1968 Ker LT 223, Affiimed, 
AIR 1967 SC 1458 and AIR 1961 SC 552, 
Distinguished. (Para 27) 

The basis of classification under the 
Order is not area alone but area and ge- 
neral productivity. For regulation by a 
general law only the general yield of a 
locality can be taken as the standard. For 
asesssing general yield a taluk is taken 
as the unit by the Levy Order. It is too 
much to assume that the yield from lands 
similarly situated would vary so widely. 
Clause 3C also affords opportunity to 
every cultivator to inform the Village 
Officer 7 days before harvest, the extent 
of lands cultivated by him and the date 
of the harvest and the estimated yield 
thereof, and that affords the basis of fur- 
ther proceedings under the Levy Order. 
The contention that the levy is unrelat- 
ed to the actual yield of the land does not 
bear much merit (Para 28) 

It cannot therefore be said that the 
scale of levy notified under Cl. 3 of the 
Levy Order pays no regard to the actual 
production of a cultivator and is therefore 
arbitrary and violative of the rule of 
equal protection in Article 14 of ffie 
Constitution. 27) 
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in bis possession — Essential Commodi'* 
ties Act (1955). S. 3 (2) (f). 1968 Ker 

LT 223, Reversed. 

The Declaration Order has been made 
under S. 3 (2) (f) of the Essential Com« 
modities Act, alon^ with the Levy Order, 
Rice (Purchase by Levy) Order and the 
Rationing Order, as part of a scheme de- 


42 Ker. 

(O) Kerala Rice and Paddy (Pro<rae- 
ment by Levy) Order (1966). CL 3 — 
Classification is not unreasonable — Lon- 
stitntion of India, Art. 14. 

Article 14 of the Constitution does rmt 
prohibit reasonable classification and fte 
classification made under the Levy Order 
is not unreasonable. All cultivators ^are 


riven exemption from levy for the first signed to secure "equitable distribution 
2 acres of cultivated Und and aU have to and availabibty at 


measure the same measure of paddy for 
every acre cultivated beyond 2 acres, the 
same measure though at a higher rate 
per every acre beyond 5 acre^ ana_ me 
same measure though at a smd 
rate per acre above 10 acres. That the 
rates rise as the slabs rise cannot s^U 
any unreasonable discrimination ^thm 
the meaning of Article 14 of the Consti- 
tution. The merit of equal protecUon 
of the laws does not lie in giving the 
same treatment to every member of the 
society, for all are not of the same condi- 
tion* but in giving to those in want ac- 
cording to their needs and taking fr^ 
those in plenty arxording to their stocks. 
AIR 1952 Pat 220 (226) (FB). ReU^ on. 

(Para 29) 

(P) Kerala Rice and Pad^y fPr<^^ 
ment by Levy) Order (1966), CU, 13,^ 
XI — Clause does not give Govt, unbridl- 
ed power and is not arbitrary — Dise^ 
tion of administrative officers under CL 6 
is not unguided and arbitrary — Consti- 
tution of India. Art. 14. 

The power to exempt from the opera- 
tion of the Order any class of cultivators 
is riven to the Government only and that 
has been spewed, in the clause i^lL 
to be exercised only "in the public inte- 


availability at fair prices” of food- 
grains to ease the food shortage in ths 
country. Every stock-holder — not being 
a cultivator who has sold the levy paddy 
and not been specially requir^ by the 
Government. Commissioner (Or Director) 
of Civil Supplies. District Collector or 
District Supply Officer to declare — ] ha«i 
to declare the quantity of paddy and 
rice in his possession or control to the 
Tahsildar or the Taluk Supply Officer, 
The Taluk Supply Officer has a record, 
under the Rationing Order, of the num- 
ber of members in every house, taken 
from the head of the family. It cannot 
therefore be said that the officers con- 
cerned have no data for determining tha 
stock and the number of members in the 
stock-holder’s family to assess their re- 
auirements of the foodgrain. As the In- 
formation on the above matters is riven 
by the stock-holder himself, no enqtdry 
is normally needed to fix the quantity of 
paddy to be requisitioned from him, un- 
less the officer suspects suppression of 
tacts in which case he has to ni^e an 
enquiry in the matter. If. in any parti- 
cular ease, the stock-holder is not satis- 
fied with his decision, an appeal is provided 
for under CL 6; and the Government and 
the Commissioner (which term includes 
the Director also) of Civil Supplies have 


rest” having regard to the conditions pre- ^ order of mv officer, 

vailing in any area”. T^ itself is some P^use 4 of the Declaration Order cannot 
safeguard against the abuse of this 
power. AIR 1954 SC 46^ and_ AIR I9W 


SC 896 and AIR 1957 SC 510 and AIR 
1961 SC 1731, Relied on, (Para 31) 

The power to reduce levy on objections 
by cultivators under Clause 6 (2) of the 
Order is left to the discretion of the 
Triuk Supply Officers. The Court cannot 
presfime that the administration of a par- 
ticular law would be done '‘with an evil 
eye and unequal hand”. The jurisdiction 
to decide is conferred on a responsible 
officer, and the subjection of his decision 
to the supervision (under Clause 11) of 
the Government and the Commisaoner 
and Director of Ciril Supplies is a suffi- 
dent safegiiard acainst abuses by indi- 
vidual officers. AIR 1954 SC 465, Hriied 
on. (Para 32) 

(0) Kerala Paddy and Rice (Declara- 
tion and Requisitioning of Stocks) Order 
(1965). CL (4) — Clause does not give 
arbitrary power to officers to order, 
stock-bolder to sell specified quantity 
paddy without any enquiry as to stock 


... — Declaration Order carmot 
^ attacked on the ground that It Is ar- 
bitrary in that It allows officers even of 
the status of a Panchayat Executive Offi- 
cer to order a stock-holder to sell a spe- 
cked quantity of paddy to a nominee of 
the Government without any enquiry as 
to the volume of the stock in his posses- 
son and his requirements for the main- 
tenance of himself and his family. 1968 
Ker LT 223, Reversed. (Para 34) 

(R) Kerala Paddy and Rice (Declara- 
tion and Requisitioning of Stoclu) Order 
(1966), CL 4 — Classification is not un- 
reasonable — Essential Commodities Acf 
(1955), S, 3 (2) (f) — Constitution of 
India, ArL 14. 1968 Ker LT 223, Revers- 
ed. 

Though under S. 3 (2) (f) of Essential 
Commodities Act. the power of the State 
Govt, to requisition extends to the whole 
of the stock of paddy and rice In tlte 
possession or control of the stock-holder, 
the State Government has. In the Decla- 
ration and Requisitioning Order, made S 
concession to him to retain a part of It 
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and has for that purpose dassified the 
stock-holders according to their relation 
with the stock and their co-operation 
with the Government in the administra- 
tion of the Order. Article 14 of the 
Constitution guarantees eauality before 
the law and equal protection of the laws. 
But that does not exclude a reasonable 
classification of persons, objects or trans- 
actions, for attaining certain objectives. 
If a classification is based on some real 
and substantial distinction, bearing a just 
and reasonable relation to the objects 
sought to be achieved, it is valid. It can- 
not be said that the classification made 
in Cl. 4 of the Order does not have a 
real relation to the object of the Order. 
AIR 1966 SC 619, Relied on. (Para 35) 

Allowing concessions at different rates 
to producers, rent-receivers and non-pro- 
ducers among the stock-holders, all of 
which are at a rate much above that 
given to other dtizens and even to per- 
sons engaged in essential services like 
the Defence, is also not unreasonably 
discriminatorv. An incentive to cultiva- 
tors of foodgrains to enhance production 
in the country in the context of shortage 
of foodgrains in the country cannot be 
said to be an unreasonable discrimina- 
tion. A larger concession shown to per- 
sons concerned in the production of 
paddy is not unrelated to the objects of 
tte Order, one of which is "for main- 
faining the supplies of rice and paddy," 
AIR 1952 Pat 220 (FB), Relied on. 

(Para 36) 

"Allowance of 1.5 qumtals of paddy for 
every acre of land cultivated by the cul- 
tivator with paddy" is not arbitrary and 
unrelated to its purpose viz., meeting the 
cultivation expenses. Harvest charges do 
not come in the picture, as they are in- 
variably given at the threshing ground 
and Uierefore do not form part of the 
stock in the possession of the producer. 
Moreover in the absence of reliable data, 
to show that 1.5 quintals of paddy per 
acre would not suffice for the seed and 
other requirements like food to agricul- 
tural labourers at work which have to 
be met with the grain, and since there is 
no large difference in labour conditions 
between one part of the State and an- 
other. there cannot be said to be any pre- 
judice to the producers caused by the 
fixation of an allowance of 1.5 quintals 
per acre of cultivated area. 1968 Ker 
LT 223. Reversed. 

(S) Kerala Paddy and Rice (Declara- 
tion and Requisitioning of Stocks) Order 
(1966), Cl. 4 — Fixation of compensation 
for rice and paddy requisitioned at con- 
trolled price is "just equivalent” — Con- 
stitution of India, Art, 31 (2). 19G8 Ker 
LT 223, Reversed. 

The fixation of compensation for the 
rice and paddy requisitioned under the 
Order at the controlled price, which is 


defined in the Order itself as the maxi- 
mtm price fixed imder the Maximum 
Prices Orders, cannot be attacked as ne- 
gation of the stock-holder’s right to get 
a "just equiv^ent” for the grains taken 
from_ him. It is one thing to say that the 
Maximum Prices Orders need periodical 
revision, and another thing to say that 
payinent of the maximum price fixed by 
law is not a just equivalent for a thing 
procured by the Government. In the 
light of the fact that on sales by private 
treaty the stock-holder is not entitled to 
a larger price it cannot be said that the 
provision to pay the maximum price is 
anyway unjust in the matter of payment 
of compensation within the meaning of 
Article 31 (2) of the Constitution. AIR 
1952 Pat 220 (FB), Relied on. (Para 38) 

(T) Kerala Paddy and Bice (Declara- 
tion and Requisitioning of Stocks) Order 
(1966), CL 3 (1) — Absence of provision 
to oblige officer to take excess paddy 
does not result in discrimination — Con- 
stitution of India, Art. 14. 1968 Ker LT 
223, Reversed. 

The pre^ble and various provisions of 
the Order indicate clearly the intent and 
purpose of the law and they afford suffi- 
cient guidance to the action of the offi- 
cers administering the law. It is hardly 
legitimate to presume that the adminis- 
tration of law entrusted with the execu- 
tive officers will be exercised 'with an 
evil eye and an unequal hand’. Ihere is 
^ple power conceded by our Constitu- 
tion to the Courts to correct the vaga- 
ries of any erring individual officer. 

(Para 39) 

Clause 3 (1) of the Order cannot be 
attacked on the ground that obliges a 
stock-holder to declare his stock, but 
there is no corresponding provision to 
oblige any officer to fc^e the excess 
paddy in that stock; nor is any time fixed 
for making a demand in case the officer 
proposes to take such excess, and that 
the absence of a provision for an expe- 
ditious demand empowers officers to keep 
mum in the case of certain persons and 
to be vigilant in the case of others, and 
thereby to discriminate largely, tadtly al- 
lowing some to sell their stock in open 
market for prices far above the control- 
led price and at the same time compelling 
others to sell their stock to the State at 
controlled rates. 1968 Ker LT 223. Re- 
versed. (Para 39) 


(XI) Kerala Paddy (Maximum Prices) 
Order (1965) — Kerala Rice (Maximum 
Prices) Order (1965) — Maximum Prices 
fixed under conditions prevailing, in 1965 
— Absence of an.v data to .show that 
under the present conditions in the State 
the maximum prices fixed by the M.axi- 
mum Prices Orders. 1965, do not leave a 
fair margin of profit oyer the cost ol 
production — No material to declare tnc 
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pric» now in vogue to te 
real and arbitrary — Expre^ion the 
Twaftmum price specified by the Gov^- 
ment for the time being under the Ke- 
rala Paddy/Rice (Majummn Pncra) Order 
19G5” indicates categorically that t^ in- 
tention behind the Maximum ?««« 

Orders is to revise the price from tme to 
time as conditions may require — Ordera 
cannot be attacked on ground that mam- 
mum price fixed in 1965 rraaiM the 
same, in view of the underta^g by the 
Govt that it will be checked from year 
to year. 
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In W. A, No. 30/68: 

Advocate General, for AppeHants; T. 
S, "Venldteswara Iyer, (for Nos, 1 and 2), 
C. Sankaran Nair (for No. 3), for Respon- 
dents. 

In W. A. No. 76/68: 

K, V. Suryanarayana Iyer, for Appel- 
lant; Advocate General, for Respondents 
(Nos. 1, 3 and 4), 

In W. A. No. 77/68: 

K. V. Suryanarayana Iyer, for Appel- 
lant; Advocate General, for Respondents. 

In W. A. No, 78/68: 

K. V. Smyanarayana Iyer, for Appel- 
lant; Advocate General, for Respondents 
(Nos, 2 to 7). 

, In W. A. No. 76/68; 

M/s, K. Velayudhan Nair and N, R. K. 
Nair, for- Appellant; Advocate General, 
for Respondents. 

In W. A. No. 80/68: 

E. Easwara Iyer, for Appellant; Advo- 
cate General, for Respondents (Nos. 1 to 
3); M/s. T, N. Subramania Iyer, V. R. 
Krishna Iyer, M, T. Paikaday, K, T, Ha- 
mdranath, Cheriyan Manjooran and T. 
P. Kelu Nambiyar, Intervened, 

madhavan nair, J.:— . [Writ Appeal 
No. 30 of 1968 is by the State against the 
judgment* dated February 8, 1968, of 
t^palan Nambiyar, J., in O. P. No, 4134 
5^ 1967, wherein the Kerala Rice and 
fuddy (Procurement by Levy) Order, 
1966, Md Clause 4 of the KerHa Paddy 
and Rice (Declaration and Reqiuritioning 
of Stocks) Order, 1966, have been hdd 

‘(Reported in 1968 Ker LT 223) 
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^lative of Constitutional provisions 
^e two Orders wiH be referred to her^ 
^below ^ the Levy Order’ and 'the Dec- 

adopting the short-names 
used by the learned Judge. 

2. The petitioners in the above-said 
+ “o*er and son) are admittedly 
gdhvators of paddy in 30.49 acres of 
S ^ St^te they culti- 

T 7" chaUenged the 

Order which compels them to seU 
Paddy to Government on a graduated 
^ale accor^g to acreage against pay- 
ment of price not exceeding the maxi- 
muni price feed fay the Government, and 
Dedaration Order imder which they 
might be compeUed to declare the paddy 
m them ^ssession or control and to seH 
K to the Government, as imconstitutionaL 
cy consent of parties, this O. P. was 
learned Judge, along with 
^40 others that challenged the above-said 
Orders as also the Kerala Paddy (Maxi- 
mum Prices) Order, 1965, and the Kerala 
Rice (Maximiun Prices) Order, 1965 — 
hereinafter 'the Maximum Prices Orders’ 
on "the question of the constitutional 
vaHdity of the Orders’’ as a "preliminary 
point” and by a judgment common for aU 
the 721 O. Ps. tile learned Judge has 
held: 

"The expression 'cultivator’ has been 
defined as 'one who actuaHy cultivates 
^y land with paddy.’ On the definition, 
R seems to signify one who actuaHy puts 
his hand to the plough, and the plough 
to the soil. It seems also immaterial that 
the land he cultivates is one in which he 
has himself no proprietary or beneficial 
interest. If this be the meaning to be at- 
tributed to the term 'cultivator’ the 
working of the Levy Order would be re- 
duced to an absurdity. It would mean 
that even a servant or labourer of an 
owner of land is to be regarded as a 
cultivator to be dealt with imder the 

provisions of fhe Order. (T) he 

meaning of the term 'cultivator’ may 
range from the one who actuaHy pute 
the plough to the soil to the one who is 
stationed far away from the lands md 
who directs or supervises the cultivation 
or causes the same to be done by mem- 
bers of ids fanuly, dependants or rela- 
tions, or with his own or hired labour. 
To say that 'cultivator’ means one who 
actuaHy cultivates any land is to lay 
down no defimte standard as to the cir- 
cumstances imder which the diilerent 
categories of persons would be answer- 
able for the levy. As the definition ot 
the term 'cultivator’ as given m the 
Order is artificial arbitrary, and ^ 
the same is inextricably wov^ througi^ 

out the texture of the I^vy 9^^„cted 
enfee Order must be hdd to be affec.ea 

by the vice of the ^.^^^°p«ves Orders 
... Under the Maximum |«=“that the 
1965, it is the case of the State m 
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maximum prices have been fixed so as to 
ensure a reasonable margin of profit to 
the cultivator, and taking into account the 
burden on the consumer. Granted that 
this is so it is a well known fact that the 
prices of rice and paddy have been spi- 
ralling in this State in the past lew 
years I can find no justification for 
denying the cultivator for all time the 
benefit of any increase in the market 
price of rice and paddy over the level 
fixed by the Maximum Prices Orders 

1965 The Maximum Prices Ordere 

themselves contain no Indication that the 
Maximum Prices fixed by the Schedule 
therein are capable of periodical revision 
and adjustment. That the market value 
has for all time been tied down to the 
price fixed in the Maximum Prices Orders 
is a matter that pertains to the pnnciples 
of compensation and not to its adequacy. 
It must therefore be held that Clause 7 
of the Levy Order in so far as it imposes 
a ceiling on the price to be paid, fails to 
specify the principles on which compen- 
sation for the paddy token Is >o l» ^ 
sessed, and thereby violates Article 31 (2) 
of the Constitution. 


It will be noticed that, as In the 
i»n«»o of the Levy Order, the Declaration 
Order also inelastically fixes the price to 
be paid for rice and paddy as the maxi* 
mum prices fixed by the Maximum Prices 
Orders of 1965. The stock-holder is de- 
nied toe benefit of any rise In the mar- 
ket value of these commodities subse- 
quent to 1965. I therefore hold that 
Clause 4 of the Declaration Order In so 
far as it directs the stock-holder to sell 
paddy or rice to the Government at the 
“controlled price” offends Article 31 (2) 
of the Constitution. 

In the result, as far as the Declaration 
Order is concerned I hold that only 
Clause 4 thereof to the extent to which 
It directs sale to toe Government at the 
"controlled price” is unconstitutional sind 
Invalid. 

Nothing was made out to show 

that the Maximiun Prices Orders 1965 
are unconstitutional or invalid. 

In the light of mv above conclusion re- 
garding the constitutional validity of the 
Orders, these writ petitions vdll now be 
posted for further hearing and appro- 
priate orders." 


It is a matter of some doubt, and 

of controversy, as to which of the two 
Bub-sections viz,, sub-section (3) or sub- 
section (3B) of Section 3 of the Act has 

application Be that as It may, 

whichever be the sub-clause that applies. 
It is clear that the controlled price is not 
the sole determinant of the price to be 
paid to a person required to sell an essen- 
tial commodity in compliance with an 
Order made with reference to Section 3 
(2) (f) of the Act It Is only one of the 

factors to be taken Into account 

Turning to the provirions of the Levy 
Order, the controlled price Is the sole 
determinant of the price to be paid. To 
that extent the L«w Order seems to have 
travelled beyond the provisions of the 
parent Act viz., the Essential Commodi- 
ties Act in respect of the provision as 
to payment of price for the rice or 
paddy acquired. 


In the result I hold that toe de- 
finition of toe term 'cultivator’ in the 
Levy Order is vague and does not lay 
down even the broad principles for a 
satisfactory administration of the provi- 
sions of the Order and is productive of 
arbitrariness. As the definition hi the 
very crux of the Order and is Inextric- 
ably. woven throughout the texture of 
the Order the entire Order is liable to 
be struck down under Article 14 of the 
institution. I am further of the view 

toat. In any event the proviso to 

CTause 7 of the Order in so far as It 
a ceiling on the market value of 
toe pnce to be paid to the paddy acquit 

SiSwuSoT' 


3. The State has come up In appeal 
under Section 5 (i) of the Kerala 
Court Act. 1959-1966. which reads: 

“5. Appeal from judgment or order of 
Single Judge. — An appeal shall lie to 
a Bench of two Judges from — 

(i) a Judgment or order of a Single 
Judge in toe exercise of original Juris- 
diction: 

(ii) " 

4. On a motion (C. M. P. No. 1567 of 

1968) in this Writ Appeal "to stay the 
operation of the declaration by the learn- 
ed Judge that the Levy Order. 1966. 

and Clause 4 of the ... Declaration Order, 
1966. are illegal, till the disposal of the 
appeal", the learned Chief Justice and 

Mr. Justice Govindan Nair ordered: " 

issue notice also to the Advocates for 
the petitioners in the O. Ps. dealt with 
by the common judgment appealed ' 
against In the W. A." and we are told, 
at the bar, that such notice has been 
ttiven to counsel Mr. T. P. Kelu Nam- 
biar. appearing in response to the above- 
said notice, contended that this appeal is 
Incompetent as the judgment impugned 
Is not a final judgment in the O. P.. 
which is still pending before the learned 
Single Judge. Comparing Section 5 (D 
of the Kerala High Court Act with 
Clause 10 of the Letters Patent of the 
Allahabad High Court, counsel commend- 
ed to us the Assenting judgment of Sri- 
vastava. J.. in Standard Glass Beads Fac- 
tory V. Shri Dhar, AIR 1960 All 692 (FB) 
where the question was whether an order 
of a Single Judge dismissing an appeal 
against an order granting a temporary 
Inunction in a suit can be appealed 


1969 


State V, Annam (P.B.) (Ma^avan Nair J.) Ker. 47 


against before a Division Bench. The 
learned Judge said: 

"All kinds of decisions are, however, 
given in a suit or proceeding from the 
date of its institution to the date of its 
termination. It is obvious that it could 
not have been the intention to include 
all these decisions in the term 'judgment' 
and make them appelable irrespective of 
their nature or impoilance. If a decision 
amounts to a decree as defined in the C 
P. C„ it would certainly amount to a 
judgment within the meaning of the Let- 
ters Patent.” 

But, Mootham. C. J., with whom Dayd. 
J., agreed, has observed in the abovesaid 
case, AIR 1960 All 692 (PB): 

"Now the order the nature of which 
we have to determine is an order which 
finally determines the right of a party 
to a specific temporary relief. It stems 
from a suit and its purpose is to make 
the jud^Tient, if obtained, fully elective. 
It is neither an order which merely re- 
gulates procedure nor an order made on 
an application which is merely a step 
towards obtaining a final adjudication. 
Such an order is in my opinion neither 
a final judgment nor a preliminary judg- 
ment which had been assumed to mean 
(and I think correctly) a judgment wMch 
determines the right to the relief claim- 
ed but which requires further proceed- 
ings to be taken before the suit or appeal 
is finsdly disposed of. 

The grant or refusal of ari interim in- 
junction may cause substantial loss to a 
party adversely affected by the order; and 
the refusal to grant this provisional relief 
may result in the suit becoming largely 
infructuous. Such sin order if made by a 
subordinate Court is appealable under 
Order 43 Rule 1 Clause (r) Civil Procedure 
Code I would accordingly an- 

swer the question referred to us in the 
affirmative." 

5. I do not think it necessary to refer 
here to Prem Chand v. State of Bihar, 
AIR 1951 SC 14 which concerned with 
the meaning of the term 'judgment’ in 
a Letters Patent; or to Asrumati Debi v. 
Rupendra Deb, AIR 1953 SC 198 where 
the order concerned was one transferring 
a suit from one Court to another with- 
out adverting to the merits of the con- 
troversy in the suit or a part of it. 

More pertinent seems to me the ob- 
servations of the Judicial Committee in 
Rahimbhoy Hibibbhoy v. C. A Turner, 
(1890) 18 Ind App 6 (PC) where the stut 
was for accounts and the defendant de- 
nied liability to account, but the High 
Court found him liable to account and 
remitted the suit to the Court of trial 
for settling accounts: 

"Now that question of liability xvas the 
sole question in dispute at the hearing 
of the cause, and it is the cardinal point 


of the suit. The arithmetical result is 
only a consequence of the liability. The 
real question in issue was the liability, 
and that has been determined by fhfn 
decree against the defendant in such a 
way that in this suit it is final The 
Court can never go back again upon this 
decree so as to say that, though the result 
of the account may be against the defen- 
dant, still y the defendant is not liable to 
pay anything. That is finally determined 
against him. and therefore in their Lord- 
ships’ view the decree is a final one with- 
in the meaning of Section 595 of the 
Code (present Sec. 109, C. P. C. 1908).” 
In Syed Muzhar Husein v. Bodha Bibi, 
(1895) 22 Ind App 1 (PC) the pl aintiff 
based his claim imder a will whose vali- 
dity was challenged by the defendant. 
The High Court upheld the will and sent 
back the case for decision of other issu- 
es. The Privy Council held an appeal 
from that order of rejDand entertainabie 
because the cardinal point in the case 
was about the will and that had been de- 
cided^ by the High Court lea\dng only 
certain subordinate enquiries to be made 
thereafter. 

6, In Kasi v, Ramanathan Chettiar, 
1947 Mad WN 723 the question was whe- 
ther an appeal would lie against an order 
^ecting a fresh report by a commis- 
sioner on the accounts of a partnership, 
when that order contained an adjudica- 
tion on the substantive rights of the par- 
ties with regard to several matters in 
controversy in the suit. Patanjali Sastii, 
J., (as he was then), with concurrence of 
Tyagarajan, J., observed: 

"Even under the old Code which did 
not expressly provide for the passing of 
a 'preliminary decree’ in any suit, th^ 
Lordships of the Judicial Committea 
stressed the expediency of passing sudj 
decrees so as to make it possible to pre- 
fer an immediate appeal to settle that 
part of a case on which the decision of 
the other parts depended. They observ- 
ed in Muhammad Abdul Majid v. Mu« 
hammad Abdul A 2 ±z, (1897) ILR 19 AH 
155 at p. 164 (PC): 

'The learned Judges of the High Court 
have examined the Code minutely to 
show that Subordinate Judge Kashi Nath 
Biswas acted under its provisions. Their 
Lordships think that such an examination 
is hardly necessary. The Subordinate 
Judge had before him a case consisting 
of two parts, a question of title, and an 
incident^ question of account depending 
largely on the title. It was for the ob- 
vious advantage of the parties, and they 
proposed, that the first part should be 
decided and the second reserved for ded- 
sion. In point of fact the first part has 
been the subject of successive appeals hv 
the defendant, who successfully struggl- 
ed against the trial of the second parf 
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E ’me these appe^ 

the parties and the Court so to 
range the disposal of a law suit, it would 
be a very starting thing. It is not pr^ 
tended that the Code contains any such 
prohibition,' 

It is neirt contended for the r^- 

pondent that the decision of the 20th 

August. 1946, amounts to, no roore 
fi pHin ga recorded on certam parts of the 
case and no appeal Ues th^efrom. (Re- 
fer^ to the definition of a decree in 
the C. P. C. his Liordship continue). 

The sub-section does not say that the 
adiudication should conclusively deter- 
mine the suit Indeed it says the con^ 
rary. 'determines the right of parties 
with regard to all or any of the maUera 
In contoversy In the suit, and by adding 
the 'explanation’ further makes it clear 
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1968 in the present hearing itselt As the 
learned Advocate General took notice of 
those appeals and agreed to their being 
heard now. it was so ordered by us on 
March 8. 1968 and the hearing continued 
as on all these writ appeals together. 

L The Kerala Rice and Paddy (Procure- 
ment by Levy) Order. 

9. The learned Judge has struck down 
the Levy Order on the groimd that the 
definition of 'cultivator’ therein is vague 
and arbitrary, and "the same is inextric- 
ably woven throughout the texture of tte 
Le^ Order.” The latter observation 
appears well justified as Clause 3 of the 
(^der compels ‘every cultivator’ to sell 
to Government or its agent or nominee 
paddy derived from lands cultivated by 
him, Clause 3-C directs 'every cultivator 
holding more than 2 acres of land’ to in- 


Slt Se adiudication in order to, be a fora the Village Officer concerned 7 da^ 
need not dispose of the suit ...... before harvest of his intention to harvest 

new Code has enacted a compre- the crop and the anticipated production 
hf^ve definition of ‘decree’ and has fan- thereot Clause 4 authorises officers to 
- n«T 4U^ issue a notice to ‘each cultivator’ to sell 

a specified quantity of paddy. Clause 6 
allows 'any cultivator' who is not In a 
position to comply with such notice to 
file an objection petition before the Ta- 
luk Supply Officer who will hear the 
matter, Clause 9 empowers Taluk Supply 
Officers to order seizure of the quantity 
of paddy due from a defaulting 'cultiva- 
tor’. and Clause 13 concedes a power to 
Government to exempt a class or classes 
of '^tivators’ from the operation of the 
provisions of the Order; but the obser- 
vation that the definition of a cultivator 
tn the Order Is vague and arbitrauy does 
not appear warranted. 

Clause 2 (b) of the Levy Order defines 
a cultivator thus: 

"’Cultivator’ means a person who ac- 
tually cultivates any land with paddy.” 
To me this definition appears to be plain, 
simple and expressive of the ordinary! 
sense of the term with particular empha-! 
sis on paddy being the object of the cul- 
tivation. Pertinent seems to be the ob- 
servation of the Supreme Court in Sek- 
saria Cotton Mills Ltd. v. State of Bom- 
bay, AIR 1953 SC 278 para 23: 

"it is not till one is learned in the law 
that subtleties of thought and bewilder- 
ment arise at the meaning of plain Eng- 
lish words which any ordinary man of 
average intelligence, not versed in the 
law, would have no difficulty In under- 
standing.” 

The assumption of the learned Single 
Judge that the expression "a person who 
actually cultivates” would, "signify one 
who actually puts his hand to the plough 
and plough to the soil” and would there- 
fore include "even a servant or labourer 
of an owner of land to be regarded as 
cultivator” does not appear to be correct 
If I engage a servant or employ 


posed upon the suitor, by Section 97 the 
necessity of appealing against pre l i minap 
decrees, end the only question fn ^ 
whether a particular dedsion f^s sritb- 
Jn the definition. No doubt, it Is not al- 
ways easy to detemdne this question 
owing to the somewhat vague language 
employed, and there may be room for 
divergence of opinion, as can be seen 
from the variety of cases referred to 
above. We are, however, satisfied that 
the dedsion under appeal fulfils the con- 
dition of Section 2 (2) and we hold 
this appeal is maintainable under Section 
96 of the Civil Procedure Code. 

7. Applying the prindple in tte 
abovedted precedents, I hold that me 
present 'judgment' — it is styled so by 
jthe learnt Judge who delivered it — 
which determines the main point m ^ 
case (namely, the constitutional validi^ 
'of the impugned Orders) on whidi the 
ireliefs sought in the O. Ps. depend large- 
ly is a preliminary judgment within the 
i meaning of the C. P. C, and is appeal- 
table as such under Section 5 (i) of the 
iHigh Court Act 

8. As arguments on the merits of Writ 
Appeal No. 30 of 1968 proceeded, Mr. 
Velayudhan Nair, Mr. Suryanarayana 
Iyer and Mr. Easwara Iyer (who have 
already entered appearance in response 
to the general notice referred to above) 
stated that they have, on behalf of peti- 
tioners in five of the 721 O, Ps. disposed 
of by the judgment under -appeal, filed 
Writ Appe^ Nos. 76 to 80 challenging 
the validity of the Maximum Prices 
Orfers and of the entirety of the Decla- 
ration Order as also the findings of the 
learned Judge against points urged by 
them against the Levy Order, and re- 
quested that those appeals imy be heard 
' along with the Writ Appeal No. 30 of 
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labourer to plough my 
seeds thereon, the common 
mention me to have cultivated the 
■and not the servant or the labo^ who 
did the manual work more | 

machine and for another 

does an act through 

one is in law and m_ fact doing it ones^ 
rpaUv The expression actually m xna 
definition does not appear to cause ai^ 

SSon. The ^dictionary me^g of 

the word "actuaUy” ^ 

nnd of the word actual is ic^ 

gknrto fe ™ If ff<* 

nroper perspective there can be h 
ffibf that, when I m/ 

o labourer to do a work for^- ^oe worn 

768 at p 788 "cultivation of l^d m 

IS Sc?‘sSse of 

ilS»fe|e-= 

dt per se (He who 

other does it himself) is a maxim wei> 
known in law and in practice. 

10. The learned Advocate Gener^ 

Court may hmt Its 

consistent with tne ooj , jo-mt 

and that. in. the conte^ ^ale PurdS 
Order that aims at forge scale puru 

ot paddy by the oI 

vator is a person who la^oo 
Sdy and has the capacity to sell it. 

Bench of the Supreme Court, has o 
served; 
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competitions in which success does not 
depend to any substantial degree on 
skilL” 


VCU. ^ . , 

"The definition of 'prize ^its 

5n =; 2 fd) is wide and unqualified it 
MS There ^ nothing in the wording 

5hiAluc?es?dSs'Ut TJend°^ any 

whoirAct Having regard , to , 

Sto^ of the legislation, the ded^ed ob- 
npr+ thereof and the wording of the sta 
tofe we are of opinion that the comp^ 
titions which are sought to be oontr^led 
^d^e^ated by the Act are only those 
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Similarly, in Workmen of the Dimaku- 
chi Tea Estate v. Management of the 
Dimakuchi Tea Estate, AIR. 1958 SC 353 
the expression 'any person’ in the context 
of its use in the definition of an indus- 
trial dispute was held to mean not afiy" 
body in the world but one of a limited 
class and therefore not to indude an as- 
sistant medical officer of the Tea Estrte 
though his dismissal was challenged by 
the workmen. The Supreme Court ob- 
served: 

"A little careful consideration will 
show, however, that the expression 'any 
person’ occurring in the third part of 
the definition clause cannot mean any- 
body and everybody in this wide world. 
First of aU, the subject matter of dispute 
must relate to (i) employment or non- 
employment or (ii) terms of employment 
or conditions of labour of any persom 
these necessarily import a limitation in 
the sense that a person in respect of 
whom the employer-employee, relahra 
never existed or can never possibly, exist 
cannot be the subject-matter of a dispute 
between employers and workmen, 
condly, the definition dause must be 
read in the context of the subject-matter 
and scheme of the Act, and consistently 
with the objects and other provisions of 
the Act, ... Having regard to the scheme 
and objects of the Act, and its other pro- 
visions. the expression 'any person m 
Section 2 (k) of the Act must be ... one 
In whose employment, non-employment, 
terms of employment or conditions of 
labour the workmen as a clap have a 
direct or substantial interest.” 

In Kanwar Singh v. Delhi Admnistra- 
tion. AIR 1956 SC 871 the Supreme 
Court hdd: 

"In the context in which it occurs . in 
Section 418 (1) (of the Delhi MV“cipal 
Corporation Act) the mear^g '^ffich can 
reasonably be attached to the word aban- 
doned’ is 'let loose’ m the sense of being 
'left unattended’ and certainly not 

° The^^ratio of these dedsions is rdterrt- 
ed by Gajendragadkar, C. J., m Shell* 
Gulfm V. Sanat Kumar Ganguh, AIR 
1965 SC 1839 at p. 1845 in these words; 


"Often enough, in interpreting a statu- 
tory provision, it becomes necessary to 
have regard to the subject-matter of the 
S^tfSd the object which it is mt^d- 
Id to achieve. That is why m deadmg 
the true scope and effect of the. rdevant 
words in any statutory provision, the 
context in which the v/ords occur, the 
obiert of the statute in which the prow- 
c-nn induded, and the policy under- 
lie the statute assume mlevance 
Sie material As Halsbury has ob- 
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served, the words ‘should be aoistraed 
In the light of their context rather tl^ 
what may be either their strict etymolo- 
pi r'a\ sense or their twpular rneaniTig 
apart from that context’ " 

It follows from these precedent that 
the definition of cultivator in the Levy 
(Order must be construed in conson^ce 
(with the other provisions of the Order 
land its object 

11. Before the learned Judge the Gov- 
ernment pleaded "that ownership of tos 
lanrt is not the criterion for demanding 
levy and that the test is actual estiva- 
tion;” but it was repelled vrith the o^ 
servation "All the same to enforce a 6«a6 
of paddy from the actual cultivator, with- 
out any regard to his property or ben^ 
fidal interest in the lands — or the la<i 
of these — is inequitable in the extreme . 
In the context of the Levy Order. whiA 
aims at procurement of paddy for equi- 
table distribution in a period of food 
shortage in the country, the cultivator 
from whom the paddy is to be purchased 
under the Order can only be a person 
who has such benefidal interest in the 
paddy (not the land) concerned as to m 
capable of transferring the goods to the 
Government. He cannot be a mere ser- 
vant or labourer who merely "puts the 
plough on the soil"; but his interest need 
not amount to a proprietary Interest In 
the land. An imposter or even a tres- 
passer who has i^ed and harvested a 
crop of paddy unlawful may be a culti- 
vator within the meaning of the I>evy 
Order, and that rrill be so even if a 
is pending for his eviction. To me, that 
person who directs the agricultural oi^ 
rations on a piece of land and takes the 
yield on harvest with a right or power 
to dispose it is the person who actually 
culUvates the land. Such appears to me 
the intent and meaning of the Levy 
Orfer. 

12. Mr. T. N. Subramonla Iyer exhort- 
ed us to condemn the definition of a 
cultivator In the Levy Order "as it rats 
across the known norms of land-holding 
and of Interests in landed property and 
b therefore arbitrary and invalid” and 
expired it by pointing out that the cul- 
tivator of a land may be the owner, a 
co-owner, a tenant, a sub-tenant, an agent, 
or a servant, but there b no provision In 
the Lievy Older to oblige the officer who 
rnaV fts a demand for the levy to make 
any enquiry as to the interest of the cul- 
tivator in the paddy rabed by him. I see 
little force in thb contention. Whatever 
might have been the position before Sep- 
tember 4, 1967 — which need not be 
canvassed here as the paddy raised then, 
whether procured by the Government or 
left ^th the cultivator, most have been 
diHx»ed of long ago and therefore can- 
not now he made the subject of an effeo- 
ti^'Wiit or direction (cf. K. N. Gun>- 
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swamy v. State of Mysore, AIR 1954 SC 
592 Last Para) — after the introduction 
of Clause 3C in the I^evy Order there can 
be little chance for error in naming the 
cultivator for purposes of the levy. That 
clause obliges every cultivator, who b 
liable for a levy, to inform in writing, 7 
days before harvest, on penalty of a 
year's imprisonment, the Village Officer 
concerned the extent of land cultivated 
by him, the proposed date for harvest 
and the anticipated production. If any 
Officer turns down toe information so 
given and toe request for permission to 
harvest, toe cultivator can appeal to toe 
Government or to the Commigaoner or 
Director of Civil Supplies for relict If 
the Officer did nothing in 7 days after the 
information b fumbhed be will be pre- 
sumed to have accepted it and given 
permission to the informant-ctUtivator to 
harvest the crop. The learned Judge has 
observed, and I agree with it: 

"that the notice under Clause 4 b to 
be issued only after receipt of the Infor- 
mation humbhed by Clause ^C and It 
cannot be lightly assumed that toe offi- 
cers in question would arbitrarily mag- 
nify either the extent of the holding or 
the yield from the harvest It may ba 
that the Levy Order does not in terms 
provide for investigation of an objection 
as to whether a person b a cultivato? 
within the meaning of the Levy Order or • 
cot But thb b a jurisdictional fact on 
which depends the jurisdiction of autho- 
rities to issue toe reqxibite notices and to 
take toe requisite action tmder the 
Order. It was rightly conceded by the 
Government Pleader that thli jurisdic- 
tional fact if denied by the person con- 
cerned. b liable to Investigation and de- 
cision by the authorities functioning 
under the terms of toe Order." 

As the levy under the Order b of the 
paddy harvested, it b diffletdt to imagine 
that a person other than the one who 
was permitted to harvest toe crop under 
Clause 3-C would be asked to deliver toe 
levy. However, If any officer diooses to 
demand levy from a person who is nrt 
toe cultivator thereot or says that he has 
cultivated more than 2 acres when to 
has cultivated only two acres or less, to 
can prefer hb objections thereto under 
Clause 6 (1) of the Order before tto 
Taluk Supply Officer who b directed to 
enquire and decide the same; and In case 
to does not get relief toerel:^ he can ap- 
peal under Oause 6 (3) before the Dis- 
trict Supply Officer and/or approach the 
Government or the Commissioner or 
IXrector of Civil Supplies for rellel 
under CL 11. If a prindpal or a co- 
owner or an employer has cultivat- 
ed hb land throu^ hb agent, co-owner 
or labourer, it b upto him to claim tto 
crop and give written Information, tmder 
Clause 2-C, of hb cultivation to the ‘VD- 
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lage Officer and then to harvest it. The 
procedure prescribed in Clause 3-C leaves 
little room for any mistake in fixing the 
cultivator for purposes of levy even il 
the definition be assumed to be vague. I 
do not find any inequity, much less arbi- 
traiiness, in the definition of a cultivator 
or in the procedure laid down in the Levy 
Order for procuring the levy paddy from 
the cultivator. 

13. The learned Judge has held that 
“Clause 7 of the Levy Order, in so far 
as it imposes a ceiling on the price to be 
paid, fails to specify the principles on 
which compensation for the paddy taken 
£s to be assessed, and thereby violates 
Article 31 (2) of the ConstitutioiL" Clause 
7 requires the Government or its officer 
or nominee purchamng paddy to pay its 
price "at the prevailing market rate but 
not exceeding the maximum price speci- 
fied by the Government for the time 
being under” the concerned Maximum 
Prices Order. Mr. K. V. Suryanarayana 
Iyer cited State of West Bengal v. Mrs. 
Bela Banerjee, AIR 1954 SC 170, State 
of Madras v. D. Namasivaya, AIR 1965 
SC 190. Vajravelu Mudaliar v. Special 
Deputy Collector for Land Acquisition, 
West Madras, AIR 1965 SC 1017, N. B. 
JeejeebhoY v. Assistant Collector. Thana. 
AIR 1965 SC 1096. Union of India v. 
Metal Corporation of India, AIR 1967 SC 
637 and Deputy Commissioner and Col- 
lector. Kamrup v, Durganath Sarma, AIR 
1968 SC 394 to urge that the price paid 
to the cultivator for the paddy procured 
by the Government should be a "just 
equivalent" to the commodity taken from 
him. Nobody disputes that proposition 
here. But the material question is what 
is the "just equivalent”. It cannot be 
price that is "adequate" which is placed 
beyond judicial review by the Article 
31 (2) of the Constitution, which com- 
mands " no such law shall be called 

In question in any Court on the ground 
that the compensation provided by that 
law is not adequate.” Counsel urges that 
both the Essential Commodities Act and 
the impugned Levy Order refer to a 
market price different from the control- 
led price of the commodity, and that It 
must be common knowledge that at a 
time of food shortage the market price 
will always be far above the controlled 
price. It is well known that the market 
price for seasonal crops, like paddy, 
dianges largely from time to time, par- 
ticularly to fall considerably in the wake 
of a harvest and to rise thereafter till 
the next han-est takes place. Public in- 
terest in maintaining the price of food- 
grains at a fair level, wnthout a flare up 
on account of scarcity which has come to 
stay as a fact for some time in our coun- 
try. requires the market to be controlled 
by the State. Section 3 (2) (c) of the 
Essential Commodities Act — hereinafter 
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*the Act’ — contemplates an order "for 
controlling the price at which any essen- 
tial commodity may be bought and sold." 
Such a control may be exercised by fix- 
ing the actual price of the commodity at 
a particular time or by fixing a maxi- 
mum price for the commodity which 
may stand good till modified, or by fix- 
ing a minimum price. By the Maximum 
Prices Orders, made on September 3. 
1965, the State Government has fixed 
maximum prices at which rice or paddy 
might be sold by any person in the State, 
When such an Order has been issued any 
violation of it becomes a wrong pimish- 
able under Section 7 (i) (a) (ii) of the 
Act with a prison-term which may ex- 
tend to five years and with fine. When 
such fixation of maximum price is in 
force the market price cannot rise above 
it: it may be anything equal to or less 
than the maximum price. Any sale at 
a price above it will not be lawful and 
therefore cannot afford a standard for 
"just equivalent” for the commodity. 
The word ’just’ in 'just equivalent’ seems 
to repel consideration of any illegal 
tTcUisaction as its standard. If dealings 
with racketeers or other anti-social ele- 
ments in black market are to rule the 
price of paddy procured for equitable 
distribution, the object of the Act and 
the Levy Order — 'for securing avail- 
ability at fair prices’ — is certain to be 
defeated. They cannot afford a standard 
for governmental action or judicial con- 
siderations. The contention that the 
Government is empowered by the Maxi- 
mum Prices Orders to sell the foodgrains 
to the consumers at prices above the 
maxima fixed under them is not cor- 
rect as the said Orders have only allow- 
ed the Government to fix separate maxi- 
mum prices for the rice and paddy pro- 
cured and sold by the Government "after 
taking into consideration expenses on ac- 
count of transport, storage and other in- 
cidental charges." I do not find anything 
imfair or illegal therein. The provirion 
In the Levy Order for payment of price 
to the cultivator "at the prevailing mar- 
ket rate subject to the maximum price 
specified by the Government for the time 
being under” the concerned Maximum 
Prices Order does not therefore spell 
any negation of a just equivalent or a 
violation of Article 31 (2) of the Con- 
stitution. 

It is conceded at the bar that ever 
since 1966 cultivators have been oaid at 
the maximum price fixed by the Maxi- 
mum Prices Orders, besides other cash 
incentives by way of bonus to sten up 
production and co-operation with the 
scheme for levy. 

14. There is a controversy In the case 
whether the Levy Order is governed by 
sub-section (3) or sub-section (3B) of 
Section 3 of the Act. 
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Mr. Justice Gopalan Nambiyar felt no 
necessity to solve it as his Lordship h^ 
"Whichever be the sub-clause (either sub- 
section (3) or sub-section (3B) that ap- 
plies the controlled price is not the 

sole determinant of the price to be paid' 
and to the extent the Levy Order has 
cognised so it has "travelled beyond the 
provisions of the parent Act viz., the 
Essential Commodities Act" I am afraid 
that the above observation cannot be 
correct, particularly when the learned 
Judge has accepted the Maximum Prices 
Orders as valid and constitutional. Mr. 
K. T. Harindranath characterised Section 
3 (3) as a general provision in respect 
of all essential commodities and Section 
3 (3B) as a partiailar pro^dsion in res- 
pect of foodgr^ns, edible oilseeds and 
edible oils only, and contended that sub- 
section (3B1 alone governs. The learned 
Advocate General submitted that Section 
3 (3B) is not attracted to this case, and 
what applies Is only Section 3 (3) of the 
Act He pointed out that an Order made 
under Se<^on 3. as Indicated in its sub- 
section (5), may be either one of the 
general nature, or one directed to a spe- 
cified in^vidual, and contended that 
Se^on 3 (3) applies to Orders of the 
former category like the Instant Levy 
Order, while Section 3 (3B) applies to 
Orders of the latter kind. 

The argument is Ingenuous and seem- 
ingly attractive. But 1 do not think it 
to be qitite right. The distinction drawn 
between the expression in Section 3 (3) 
'T^ere any person sells any essential 
commo<tity in compliance with an order” 
and the corresponding one in Secti<m 3 
(3B) 'T^ere any person is required by 
an order” evaporates when they are put 
In juxtaporition with the primary ex- 
fu’essJrw in Serlifax 3 {2) (S) "/an order 
made) for requiring any person to 
sell”. I would therefore accept Mr. Ha- 
rindranath's distinction and hold that 
Section 3 (3B1 governs the Instant Levy 
Order. 


15. Mr, V. R. Krishna Iyer urged that 
the cultivator is entitled to the current 
market price of the foodgrains procured 
from him by the Government, He at^ 
the observation in AIB 1967 SC 637. 

"Under Artide 31 (2) of the Constitu- 
tion, rio property shall be compulsorily 
acqiiired except under a law wUch pro- 
vides for compensation for the property 
acquired and dther fixes the «moTTnf of 
compensation or specifies the prindples 
on which and the manner in wHch com- 
pensation is to be determined and ^tiven,” 

’ urged that Section 3 (3B) of the Act, 
' - ■■ it said "there shall be paid to that 
person such price for the foodgrains 
as may be specified in that order" impe- 
ratively insists on the first of the alter- 
natives, namely fixation of the amount of 


compensation itself In the Order, but the 
State Government has ignored those 
commands of the Act in tiie impugned 
Order professedly made imder the Act 
itself. In other words, the contention Is 
that, in not spedf^g the price as such 
in the Order the State Government has 
transgressed the limits of the delegation 
conceded to it and the Levy Order is for 
that reason invalid. Sub-section (3B) 
commands: 

“Where any person is required by an 
order made wi^ reference to Clause (f) 
of sub-section (2) to sell any grade or 

variety of foodgrains to the 

State Government or to an officer or 
agent of such Government .....4 there 
shall be paid to that person such price 

for the foodgrains as may be sped- 

fied in that order hadng regard to — 

(1) the controlled price, if any, fixed 
under this section or by or tmder any 
other law for the time being In force 
for such grade or variety of foodgrains 
and 

(ii) the price for such grade or variety 

of foodgrains prevailing or likdy to 

prevail during the post-harvest period In 
the area to which that order applies. 

Explanation.'— For the purposes of 
this sub-section, ‘post-harvest period’ in 
relation to any area means a period of 
four months beginning from the last day 
of the fortnight during which harvesting 
operations normally commence.” 

This sub-section requires the price to be 
paid for the paddy to be procured to-be 
spedfled in the Order. It Is contended 
that the provision in the Levy Order 
that such price "shall be at the prevail- 
ing market rate but not exceeding 

tbc maximum price specified by the Gov- 
ernment for the time being under the 
(relative) Maximum Prices Order” would 
not satisfy the requiremeait of the sub- 
section. ,The force of this contention de- 
pends on the import of the word "spe- 
cified”. 


16. It Is pertinent to note here that] 
Artide 31 (2) of the Constitution ' uses 
two dlfierent verbs “fixes’ and 'spedfies' 
and requires the law of acqttirition either 
to foe the amount of compensation qt to 
Epedfy the prindples on wWdi the com- 
pensation is to be determined. The di- 
rection in the Section 3 (3B) of the Act 
Is only to specify the price. I ana afraid 
that la not uring the word ’fix’ In rela- 
tion to the price, the Act expresses Its) 
Intention not to require the price to be 
given In Rupees and pies in the Order 
Itself To me the expression 'spedfy' is 
deliberately used In the Act to mean 
only that the price should be Indicated 
in the Order with such particularity as 
to make it capable of definite ascertain- 
ment. In Davidson v. Carlton Bank Ltd.,' 
(1893) 1 QB 82, Lord Esher M. R. (with 
concurrence of the other two learned 
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Judges of the Court of Appeal) held an 
entry- in a bill of sale “Study — 1800 
voliunes of books as per the Catalogue" 
to be "a specific description of the books” 
within the me anin g of Section 4 of the 
Bills of Sale Act, 1882, that required the 
chattels assigned under a bill of sale to be 
"specifically described” in a schedule an- 
nexed to it. likewise, in Carpenter v. 
Deen, (1889) 23 QBD 566, Fry, L. J. ob- 
served: 

“In considering the meaning of the 
words 'specifically described’, we should 
look at the scope and object of the sec- 
tion, They are in my opinion plain. 
think they are to render the identi- 

fication as easy as posable, and to render 
any digjute as to the intention- -of the 

parties 'as rare as possible, That is 

to be done as far as posable; by wMcb 
I mean, as far as is reasonably possible 
*— so far as a careful man of busiriess 
trying 'to , carry the object of •fhe Act 
into execution could and would do with- 
out going into imreasonable particulars.” 
The Bengal Foodgrains • (Disposal and 
Acquisition) Order, 1947, directed that a 
notice or Directive issued to a cultivator 
“shall specify the price” of the paddy 
directed to be sold by him. The notice 
given to Ramachandra Pal was ■ to s^ 
paddy to K. M. Dey at a price not exceed- 
ing Rs, 7-8 per marmd subject to, deduc- 
tion bn account of poorness of quality 
and .cost , of tran^ortation and other in- 
-ddental charges inciured by the. Govern- 
ment Bose, J., cited Attorney General 
v. Marquis of Hertford, (1845) 153 ER 
484 (488) where Baron Parke held "£700 
or less” to be a "specmc sum” for prur- 
poses of exemption from legacy duty and 
held: 

“To .construe the words ^ 'specify tiio 
price’ to mean that a' definite or fixed or 
unalterable amount- must be ^ set out^ in 
the Directive as the price, _is in my view 
too rigid a construction to be put on .the 
terms of Clause 3 (2) of the _ Bengd 
Foodgrains Order, 1947. If a definite basis 
for- ascertaining the price is indicated 
there is sufficient compliance with the 
Statute.” (Ramachandra v. Hiramba 
Kumar, AIR 1952 Cal 502). 

Sub-section (3B) was inserted In Section 
3 of the Essential Commodities Act 14 
years after this pronouncement, by the 
Act 25 of 1966 on September 3, 1960. I 
-think like-wise must be the import of 
the expression therein "there shall be 
paid to that person such price for the 
foodgrains, edible oilseeds or edible oils 
as may be specified in that order.” If 
that be so the description "at the pre- 
vailing market rate but not exceeding 
the maximum price specified by the Gov- 
ernment for the time being under the 
relative Maximum Prices Order” is spe- 
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cific -within the meaning of the said sub- 
section (3B). 

1 

17. It was then urged that the culti- 
vator is entitled under sub-section (3B) 
to be given a price specified in the Order 
ha-ving regard to the price "likely to pre- 
vail during the post-harvest period in 
the area to which that Order applies” 
Md that the same is ignored by' the 
instant Levy Order. I do not feel per- 
suaded by this argument. The area to 
which the instant Order applies is the 
State of Kerala — the whole of it. The 
sub-section in question does not say that 
any possible future price should neces- 
sarily be taken into accormt when the 
cultivator is paid for the procured food- 
grains. It mentions 'the price likely to 
prevail during the post-harvest period’ 
only as an alternative to the ’price pre- 
vailing’ as a factor for consideration in 
spedfym^ the price to be paid for the 
grains procured. The “price prevailing” 
must- necessarily relate to the current 
time, and not to any future and 'that is 
the alternative that the Le-vy Order has 
adopted when it provided that the culti- 
vator shall be paid “at the prevailing 
market rate but not exceeding the maxi- 
mum price.” As has already been said, 
when both the controlled price and the 
prevailing or hkely-to-prevail price are 
directed to be taken into consideration, 
the latter can only be en-visaged as one 
below the controlled price and not ex- 
ceeding it As it is conceded that the 
cultivators have, since the date of pro- 
mulgation of the instant Levy Order; 
been paid the maximum price fixed fay 
the Goveimnent, they cannot have any 
legitimate grievance in this regard. The 
contention fails, 

18. Thus, the groxmds on which the 
learned Judge has struck down the Le-vy 
Order or its Clause 7 do not appear to 
me substantial 

19. Mr. K. Velayudhan Hair’s at- 
tempt was to sustain the declaration of 
Invalidity of the Levy Order on certain 
grounds that have been repelled by the 
learned Judge. He contended that -the 
promulgation of the Order is beyond -the 
authority delegated to the State Govern- 
ment and therefore void, and explained 
it thus: The Le-vy Order has been made 
on 1st July, 1966, in exercise of powers 
conferred by the Central Government on 
the State Government as per G. S. R 
Ho. 906 dated 9th June, 1966; that G, S. R, 
had been superseded by G. S. R. No. 1111 
dated 24th July, 1967; supersession im- 
plies a repeal of the superseded Order; 
and therefore when G. S, R, No. 906 was 
superseded and thereby repealed -vdthout 
a provision to save existing orders, the 
Le-vy Order lost its legislative authority 
and became an ultra -vires piece from 
the date of supersesrion. It was pointed 
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w An Act or order b 

dSJ^to^Kve Ordera 'teied'lmder the Sd“to'be siip^seded where a Utei 
wMe G. S. E. Ko. 906 had enactment or order cHectette same nur- 
prior rt R n Wn till poses as an earlier one by repetition of 


such a clause: and 

Itself had been amended by U. b. rt. x^o. 
1508 D/- 30-9-1967 directing prior conci^ 
rence of the Central Government to be 
taken before the State Goye^ent made 
an order imder clauses (a), (c) or (f) of 
Section 3 (2) of the Essential Common- 
ties Act. but no concurrence hM so 
been obtained to the impugned Levy 
Order, 

Mahendra hal Jalnl T. plate oIU. P. 
AIR 1963 SC 1019 para 14 declares it to 
ibe "absolutely elementary that toe co^- 
tutionaUty of an Act must be Judgrf on 
Ithe basis of the Constitution ^ 
on toe date toe Act was ppsed. subj^ 

'to any retrospective amendment of toe 
Constitution". 1 do not see reason why 
toe same prindples ehould not app^ 
when toe question b of constitutionality 
OT virea ol a SUtutnry Order No au- 
toority has been dted to avoid Its appU- 
cabllitv to Orders and other pieces of 
'subordinate le^slation. 

The Levy Order was made by the State 
iGovermnent on 1st Jtdy. 19M. TOdcr ou- 
thoritv conferred on it by G. S. R. No. 
906 dated June 9. 1966. That G. f- ^ 
fcd not require any concurrence of toe 
Central Government for Orders rela^g 
to matters spewed In 
tioa 3 (2) of the Act Nor has G. S. B 
No 1508 dated 30th September. 1967. 
[that prescribed prior concurrence ol toe 
ICentr^ Government been ma^ to ap- 
oly to Orders already mada The Levy 
k^er has therefore to be held to have 
been lawfully made on the date of its 
'ipromulgation and not to require a cot- 
Ic^nce of the Central Government lor 
its validity. 

20. The contention that with the su- 
Ipersession of G. S. R. No. 906 by G. S. R 
INo. 1111 on July 24. 1967. the Levy 
Order lost Its validity cannot also be ac- 
•cepted. The distinction between a su- 
persession and a repeal is pointed out to 
Nand Kishore v. Emperor. AIR 1945 
Oudh 214 thus: 

It was argued that the Notifica- 
tion of 26th August 1943. having been 
superseded it should be deemed never to 

have eidsted at alL It is true that 

as stated by Undal, C. J.. in (1830) 6 
Bing 576. the effect of repelliwj a sta- 
tute is to obliterate It as completely 
from the records of the Parliament as if 
It had never been passed; and it must 
be considered as a law that never exist- 
ed except for toe purpose of those ac- 
tions which’' were commenced, prosecut- 
ed and conriuded whilst it was an exist- 
ing law. The effect of an Act or 
Order which Is superseded Is not to obli- 


its terms or otherwise. The order 

of 1943, for the breach of which the peti- 
tioner was prosecuted was never repeal- 
ed, or in other words it was never obli- 
terated altogether. On the other hand 
It continued to exist till Government de- 
rided to effect toe same purpose as was 
contemplated by that order by another 
order. There is nothing in the law which 
would justify toe contention that aftex 
the supersession of that order no pro- 
ceedings in respect of its breach could 
be commenced. The provisions of Sec- 
tion 6. U. P. General Clauses Act, apply 
only to repealed Acts and not to Acts 
which are superseded by others. There 
Is. as shown above, an essential distinc- 
tion between an Act or Order which is 
repealed and one which is superseded. 
The first contention must, therefore, be 
rejected." 

This has been followed by the Mysore 
High Court in Syed Mustafa Moh^ed 
Ghouse V. State of Mysore. 1963-1 Cri 
U 372. 

Even In regard to the expiration of a 
temporary statute the Supreme Court has 
observed In State of Orissa v. Bhupendra 
Kumar Bose, AIR 1962 SC 945: 

"What the effect of the expiration of a 
temporary Act would be. must depend 
upon toe nature of toe right or obliga- 
tion resulting from the provisions of the 
temporary Act and upon their character 
whether the said right and liability are 

enduring or not If the right created 

by the Btatirte Is of an enduring charac- 
ter and has vested in the person, that 
right cannot be taken away because the 
statute by which It was created has ex- 
pired," 

If such be the effect of expiry of a tem- 
porary legislation. It must be more 
strongly so in case of a repeal end simixl- 
(aneous re-enactment same thing as 
supersession of an enduring legisUtion 
by another. G. S, R. No. 906 was not 
Hemporary’. The Levy Order made under 
It is also not 'temporary’ but is obwous- 
1v Inteoded to last for an Indefinite time 
G. S. R. No. 906 was not repeal^ but 
only superseded by G. S. R. No. 1111. 
There is nothing In the latter Rule or In 
any subsequent Order or Rule indicating] 
an Intention to annul Orders issued 
under any prior G. S. R l^e. G. S. R 
No. 906 contained a clati^ and a proviso 
"that the Orders specified in the 
Schedule below shall stand rescinded: 
Provided that, notwithstanding such res- 
cission. any order made by a State Gov- 
ernment ...... in pursuance of the orders 

so rescinded shall continue in force 

according to its tenor. There is so 
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'nmilar proviso or savinS clause in. ; i 
1111 for the obvious reason ftat 
not 'pOTortV tp^cind 

”'Ce"mav Pehse here ^ 

regulations fr^ed ^ 

frT Sm^ f^the successful 

gulations Without proper re- 

operation of often be worse 

gulations. a stat . repealed, 

than Almost inevitable 

but re-enactM, it time lag between 

that there ;otU force, 

the re-enarted statute co^^| 

However efficient the 

re-enacted stature. i ^ 

rule-making hiatus between 

possible to re-enacted 

tile coming mto fwce of we r^^^ 

statute and the sun of regula- 

"“nSfr, to toeTaTSouW be to- 

1 , 1 °^^ iV cS^eivable that any le- 
siderable. It is conceive 

^lature .»••• statute, for some 

that ...... the re emi ^ respecte, 

«6i sc 

'^-When to »PP®^. 

legislation on the provi- 

undoubtedly have of 

dons of not ’whether the new 

enquiry ^°Vi^T.g|ps aliw old rights ^d 
Act expressly keeps an manifests an m- 

liabilities Wem” (State of Pi^ 

faf v" Mo&^ 

1955 SC 84). abovesaid 

There is no mutatis mu- 

Utf If? 

?We^^|%rapre«^l 

rJaSrf’VAWa b- of 

lat on were supersession of G.^R 

No. 906 by G. S. R. l^^l^Jder made 

Velaypdhm “®" 

fd'i of SGction 3 of tliG Act* 
section (o) o under this sectioD 

b,:' &rCenta| Govej^ent^^ 

' officer or before both Houses 

S^SLSc1i,’’ls‘??op"t may ba. aflex 

SItodad tot “ to^^3 °rSS 

admittedly far laid before the 

P^liSe^t it is for that reason invalid. 


Mr. S. Easwara Iyer added •ffiat as ^ 
unbridled discretion to make prdere foi 
various matters is envipged m Se^on 
3 of the Act. the only leg^lative contt« 
adumbrated in the su^ection (6) h^ to 
be held mandatory. The learned 
has overruled these contentions with 
the observation: 

"The requirement of laying hefora 
ParUament is enjoined ...... 

respect to an Order made by the Gentry 
Government under Section ^ oi ^ ^ 
and not with respect to one irade by tha 
delegate under Section 5 thereof. ....^ 

There is also sufficient auffionty to hold 
that the requirement of laying 
the Parliament without any top 
therefor, nor any penal^ for disobedience 
OT default, is in the ^ 

directory and not mandatory. (Vide 

1966 SC 385 and 1960 Her U 1319.) 

It is obvious that, by its e:pr^sipm to 
Lb-section does not make 
fore the Parliament a conditira 
dent to the validity of ffie Order. nOT 
does it annul the order if it ^ not laid be-, 
fore the Parliament within a specifi^ 
&e A law PP“ bxPPjbt *» to'rX-' 
mally continues m force tiU ito detarmm 
^ by a statutory provision toreton ^ 
interpret the expression m the 
Sn^i soon as may be* to wean 
a reasonable time’ as coumel w°bld bgre 
It, would make the duration of the taw 
tmcertain and therefore c^ot he 
cented As mdicated by the Suprme 
^urt in Jesan Nath v. Jaswant Singh, 
air 1954 SC 210: 


LXV IVvf'T 

"Tt is one of ’the rules of construction 

tory unless ^non-comphance with it iS 

made penaL” 

rJe“o.“ffliS°Serrc;x\cg 

u "qhall be laid before each ot xne 
Houses of the Provincial LeKislatoe at 
tiie session thereof next following b 
held by the Supreme Court not to ba 

“"It^'^e that the Le^slature 
prescribed that the rules shall be 
betare the Houses of i^giriature, 
fSure to place the ^rules before to 
Houses of Legislature does not afiect ^to 
r»f rules merely beceuse tnej^ 
S™ not°bS« befom to Housas 

“if IfoXbrni (3rd Edb. 
Vol 36 pages 486-7) also says. ^ 
^"Many statutes conferrmg 

powers Vvide gat Srii^Sd 

procedure. 
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“of the 

Sg'oJder 

soon as paddy is nawesieu ^ 
the reqi^ements of the pwd^ 

Sis aS^SI tS. 

fsp>i M4t| 

charges are paid, what of paddy 

takes thereafter in h^ ^ (2) (f) of 
withm the °deJ^^de in Velation 

the Act. and fte 

nothing in that sub-sec- 
teo SScate that the stock means only 
a Sock for sale. _ 

r"SHh4S.e%i 

tom a ' .id “hoS a stock 

“■f ?^,Kfs??tora o“ golds beyond hla 

only .if he Ms a ^ore o ^ 
requiremente, every person v/ho 

Eff ^SalSrm?re'’^thS“^o’’ aor^ ot 

if 1 S3t % Sp!Sdate 

mSsSS 'S:*matotionhjf or 

modity or for ®?‘^'^^_bility at fair 
distribution and av^ab^ 
prices”, contemplates Mrch^e 
prains only from persons wiiu 

above then ^^^^inf^^ditions cannot 

ss'filliS^rss 

prehend all Persons na^K^ commo- 

i-rS Hsf^atESfsiy^u's 

[Act It .caimoi ue relative excess of 

t£f Pr^duSion of a ^l^^^ge^scale ^hv^ 

'?cSc1lnlf|=Sc.J™th‘he^ 
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Ses in excess of one’s own requirements”. 
The contention advanced on the. ^si^p- 
tion that it does so has to be rejected. 


27. Counsel stressed that the scale of 
levy notified under Clause 3 of the Levy 
Order pays no regard to the .act^ pr^, 
duction of a cultivator and is th^efore 
arbitrary and violative of the ^e of 
equ^ protection m Artide 
Constitution. The scale of levy ck^es 
the paddy lands in the several taluks of 
the State into three d^es according to 
their average yidd and, after ex^ptog 
2 acres cultivated by eaci cultivator, 
prescribes a scale of lei^ m 3 pro^e^ 
sively rising slabs of next 3 acres, next 
5 acres and larger areas. The scale of 
le^notified on July 1, 1966, has been 
mo^ed from time to time — seven tim^ 
before 1968 >— which must have bep on 
the basis of experience gamed op .^ ts a^ 
tual working. Even if this is dassifiration 
^cording to taluks and the area cultivat- 
ed by each cultivator is found hard for 
any individual farmer to comply, the 
Order provides by its Clause 6 for ^ 
objection by the cultivator, enqui^ ^d 
decision thereon by a Taluk Supply Offi- 
ce^d an appeaL if 
decision to the District Supply 
and an overaH access to the Gover^ent, 
the Commissioner or Director of Ciw 
Supplies. Considering the onoOTOUsne^ 
of the range of operation of the Le^ 
Order and the speed with .whiA it has 
to be worked, ample justice. has to be 
hdd met by the above provisions, as 
pointed out by the learned Judge the con- 
stitution of official stafi . to survey and 
inspect all paddy fields m the State to 
assess their actual yield. wQuld evolve 
"an adndnistrative machmery so ^pen 
dous and costly that llie very object of 
the Order would be frustrated It has 
to be kept in mind that Courts ^e not 
to sit tight on every governmental ac- 
tion. As observed by Holmes, J., ® ^ 

Peanut Co. of Texas v. Pinson, (19^) 
282 US 499 at p. 501 we have to remem- 
ber that the machinery of government 
would not work if.it were not ^o^ed a 
little play in its jomts. A judci^ re- 
view of governmental action should not 

SvTlve ^cessive timidity that would 
encourage arbitrariness m admin^ation 
nor t^erily that would paralyse the 
administration. 

Counsel’s reliance on State 
Pradesh V Nalla Raja Reddy, AIR 1967 
SC 1468lnd on K T. Moopil Nayar.w 
State of Kerala, AIR 1961 SC 552 w^* 
related to land revenue, is, m my opmon, 
out of place because of the wide diH^ 
ence in the nature of the subject^att^ 
Evolved and in the PPU^o^e °f 
wncemed. 'The scheme of the Levy 
O^T taken along with its co®pl^eM 
the Declaration Order m so far as the 
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latter affects cultivators, is to procure 
with the least hardship to the producers 
a fair proportion of the paddy produced 
in the State as soon as the harvest Is 
over, and thereafter. If conditions of the 
time so reqmre, to empower the Gov- 
ernment. Commissioner. District Collector 
or District Supply OfBcer to get a dec- 
laration of the stodc held by the produ- 
cer expected to have in possession or 
control excessive paddy, and procure the 
entire excess over the just requirements 
of himself and his dependents, on Imme- 
diate payment of price In both cases, 

28. Mr. Id. T. Paikaday contended 
that the classification of cultivators for 
purposes of levy on the bans of the area 
of land cultivated and not on the volume 
of foodgrains produced is irrational, and 
illustrated it by pointing out that a cul- 
tivator who produced only 50 quintals 
of paddy from 10 acres and a cultivator 
who produced 100 quintals from a like 
area by improved method of cultivation 
are to deliver the same quantity of paddy 
under the present Order. The basis of 
classification imder the Order is not area 
alone but area and general producUwty. 
For regulation fay a general law only the 
general yield of a locality can be taken 
as the st^dar^ For assessing general 
yield a taluk is taken as the unit by the 
Levy Order, It is too much to assume that 
the yield from lands similarly situated 
would vary so widely as counsel puts Ih 
assxunption can only be that lands 
Gi a locsdity would normally yield fairly 
the same yield. Individual ailtivators 
whose land did not produce as much as 
was expected can make their represen- 
tations ami get relief under Clause 6 of 
the Order. Clause 3-C also affords oppor- 
tunity to every cultivator to inform the 
Village Officer 7 days before harvest, the 
extent of lands cultivated by him and the 
date of the harvest and the estimated 
yield thereof, and that affords the bads 
of further proceedings under the Levy 
Order. The contention that the levy b 
unrelated to the actual yield of the land 
does not then bear much merit. 

29. Hr. Suryanarayana Iyer contended 
that the scale for levy prescribed by no- 
tification under the Levy Order is dis- 
criminatory in that it does not treat all 
cultivators in the same way and procure 
from them the same measure of paddy 
oer acre of their cultivation. Article J4 
of the Constitution does not prohibit rea- 
sonable classification and In my view the 
cbssification made under the Levy Orders 
Is not unreasonable. All cultivators are 
given exemption from levy for the first 
2 a^es of cultivated land and all have 
to measure the same measure of paddy 
for every acre cultivated beyond 2 acres; 
. the same measure though at a higher 
'rate per every acre beyond 5 acres, and 


the same measure though at a still higher 
rate per acre above 10 acres. That the 
rates rise as the slabs rise cannot speD 
any unreasonable discrimination within 
the meaning of Article 14 of the Consti- 
tution. The merit of equal protection of 
the laws does not lie in giving the same 
treatment to every member of the 
society, for all are not of the same con- 
dition; but in giving to those In want ac- 
cording to their needs and taking iroto 
those in plenty according to their stocks. 
I am In respectful agreement with the 
observations of Shearer, J., In Mohammad 
Anzar Hussain v. State of Bihar, AIB 
1952 Pat 220 at p, 226: 

*'It cannot fairly, or Indeed at all, be 
said that the objert of the Ministry tn 
making this Order was to benefit one 
sub-class of producers at the expense oI 
any other sub-class. There Is, clearly, 
nothing objectionable In the levy being a 
progressive one, that is In any compara- 
tively large producer being requir^ tq 
deliver to the State a proportionatdy 
greater quantity of bis grain than a 
smaller producer.” 

The contention tails. 

30. Mr. Paikaday contended that 
Clause 13 of the Le^ Order which em-* 
powers the Government to exempt any 

of persons from levy Is an unbridl- 
ed Power capable of enormous mischief 
and therefore arbitrary. 

In Harishankar Bagla v. State oZ 
Madhya Pradesh. AIR 1954 SC 465 the 
Supreme Court observed; 

’*Mr. Umrlgar.'.further argued that the 
Textile Comml-isioner bad been ^vea 
unregulated and arbitra^. discretion to 

refuse or to grant ^a'pennit. Tie 

policy imderlying the Order is to regu- 
late the transport-of cotton textile in a 
mamer that^will ensure an even distri- 
bution ofthe commodity in the country 
and make It available at a fair price to 
ell. The grant or refusal of a permit Is 
thus to be governed by this policy and 
the discretion given to the Textile Com- 
missioner is to be exerrised in such a 
way as to effectuate this policy. The 
conferment of such a discretion cannot 
be Called invalid and if there Is an abuse 
of the power there Is ample power tJ 
the Courts to undo the mischl^” 

Further, as pointed out by the Sup- 
reme Court In AIR 1957 SC 896; 

"The fact that power is to be 

exercised by the State Government Itself 
Is some safeguard against the abuse of 
this power.” 

31. The power to exempt from the 

operation of the Order any class of culti- 
vators is given to the Government only 
and that has been specified, in the clause 
Itself, to be exerted only ”ki the pub- 
Uc interest” •'having regard to the con- 
<titions i£ any area”. Meeting 
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a similar contention the Supreme Court 
has held in Inder Singh v. State of Ra- 
Sasthan, AIR 1957 SC 510 para 14 thus:- 

“A more substantial contention is the 
one based on Section 15, which autho- 
rises the Government to exempt any per- 
son or class of persons from the opera- 
tion of the Act It is argued that that 
section does not lay down the principles 
on which exemption could be granted, 
and that the decision of the matter is 
left to the rmfettered and \incanalised 
discretion of the Government, and is 
therefore repugnant to Article 14. It is 
true that that section does not itself in- 
dicate the grounds on which exemption 
could be granted, but the preamble to 
fte Ordinance sets out with sufficient 
dearness the policy of the Legislature; 
and as that governs Section 15 of the 
Ordinance, the decision of the Govern- 
ment thereunder cannot be said to be 
unguided.” 

This has been dted with approval and 
followed In P. J. Irani v. State of Mad- 
ras. AIR 1961 SC 1731 para 13. 

32. Counsel contended also that the 
power to reduce levy on objections by 
cultivators under Clause 6 (2) of pie 
Order is left unguided to the discretion 
of the Taluk Supply Officers and is 
therefore likely to be made an instru- 
ment of unhealthy patronage by certain 
officers. The Court cannot presume that 
the administration of a particular law 
would be done "with an evil eye and un- 
equal hand," The jurisdiction to decide 
is conferred on a responsible officer, and 
the subjection of his decision to the su- 
pervision (under Clause 11) of the Gov- 
ernment and the Commissioner and Di- 
rector of Civil Supplies is a _ sufficient 
safeguard against abuses by individual 
officers. On the principle of the decision 
in Bagla's case, AIR 1954 SC 465, the 
contention has only to be overruled. 

33. The result is that none of the 
grounds of attack on the validity of the 
Levy Order appears substantiaL The 
Order is declared constitutional and valid. 

II. The Kerala Paddy and Rice (Decla- 
ration 8c Requisitioning of Stocks) Order. 

34. Mr. Krishna Iyer challenged CL 4 
of the Declaration Order as arbitrary In 
that it allows officers even of the status 
of a Panchavat Executive Officer to order 
a stock-holder to sell a specified quan- 
tity of paddy to a nominee of the Gov- 
ernment without any enquiry as to the 
volume of the stock in his possession and 
his requirements for the maintenance of 
himself and his family. It has to be re- 
membered that this Declaration Order 
has been made under Secpon 3 (2) (f) 
of the Essential Commodities Act, along 
with the Levy Order. Rice (Purchase by 
Lew) Order and the Rationing Order, as 


part of a scheme designed to secure 
“equitable distribution and availability 
at fair prices” of foodgrains to ease the 
food shortage in the country. Every 
stock-holder — not being a cultivator 
who has sold the levy paddy and not 
been spedally required by the Govern- 
ment Commissioner (or Director) of Ci'^ 
Supplies. District Collector or District 
Supply Officer to declare — has to dec- 
lare the quantity of paddy and rice in 
his possession or control to the Tahsildar! 
or the Taluk Supply Officer. The Taluki 
Supply Officer has a record, under the 
Rationing Order, of the number of mem- 
bers in every house, taken from the head 
of the family. It cannot therefore be 
said that the officers concerned have no 
data for determining the stock and the 
number of members in the stock-holder’s 
family to assess their requirements of 
the foodgrain. As the information on 
the above matters Is given by the stock- 
holder himself, no enquiry is normally 
needed to fix the quantity of paddy to be 
requisitioned from him, unless the officer 
suspects suppression of facts in which 
case he has to make an enquiry in the 
matter — the learned Advocate Gene- 
ral assiu-es it is Invariably done — and 
take a decision. If in any particular 
case, the stock-holder is not satisfied oi 
his decision, an appeal is provided for 
under Clause 6; and the Government and 
the Commissioner (which term indudes 
the Director also) of Civil Supplies have 
powers to revise any order of any officer. 
The complaint of arbitrariness therefore 
does not appear to be serious. 

35. Counsel then contended that the 
4th proviso to Clause 4 of the Declara- 
tion Order which allows only one month's 
ration to some stock-holders while six 
months’ ration is allowed to others by 
the preceding provisos is rmreasonably 
discriminatory. Section 3 (2) (f) em- 
powers the Government to require by 
order "any person holding in stock any 
essential commodity to sell the whole or 
a specified part of the stock’’ to the Gov- 
ernment or its nominee for 'securing 
equitable distribution and availability at 
fair prices’ for all. Though the power, 
extends to the whole of the stock of 
paddy and rice in the possession or con- 
trol of the stock-holder, the State Gov- 
ernment has. in the uppugned Order, 
made a concession to him to retain a 
part of it and has for that purpose classi- 
fied the stock-holders according to their 
relation with the stock and their co-ope- 
ration with the Government in the ad- 
ministration of the Order. If the stock 
is of paddy produced in the stock-holder’s 
lands and he has co-operated with the 
Government by filing his declaration as 
required by the Order, he is allowed 
concession for the fuU period between 
two consecutive cultivations on bis land 
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— the rate of such allowance bemg 
greater if he is the producer himself, and 
lesser if he is only a receiver of rent Ip 
paddy. If the stock is not of paddy of 
the rtock-holder’s land or if the stodc- 
holder has suppressed his stock, the cort* 
cession allowed to him is only for a pe- 
riod of one month at the rate allowed to 
rent-receivers. Article 14 of the Consti- 
tution guarantees equality before the law 
and equal protection of the laws. But 
that does not exclude a reasonable classi- 
fication of persons, objects or transac- 
tions, for attaining cert^ objectives. If 
a dassification is based on some real and 
substantial distinction, bearing a just and 
reasonable relation to the objects sought 
to be adiieved, it is valid. (See Hari 
Krishna v. IJition of India, AIR 1966 SC 
619). It cannot be said that the dasd- 
fication made In Clause 4 of the impugned 
Order does not have a real relation to the 
object of the Order. The contention 
fails. 

36. According to Mr. Krishna Iyer the 
rvery provldon allowing concesdons at 
different rates to producers, rent-recei- 
vers and non-producers among the dock- 
holders. all of which are at a rate much 
above that 0ven to other dtizens and 
even to persons engaged In essential ser* 
vices tike the Defence, Is unreasonably 
discriminatory. This argument also falls 
to carry conviction- It is well Imown 
that India Is short of focdgrains and has 
now to Import large quantities from other 
countries to meet the requirements of her 
popidation. An Incentive to cultivators 
of foodgrains to enhance production In 
the country cannot be said to be an un- 
reasonable discrimination in the drcum- 
stances. Pertinent hero is the observation 
of Shearer. J., in AIR 1952 Pat 220: 

"In other countries In which the State 
has found it necessary to reqxUdtlon part 
of the crops r^ed by substantial culti- 
vators it has sometimes happened that 
so much has been taken that the cultiva- 
tors have been discouraged from growing 
as much as they could In subsequent 
agricultural year.” 

I am not therefore prepared to hold that 
a larger concesdon shown to persons 
concerned in the production of paddy is 
unrdated to the objects of the Order, 
one of which is "for mflintflfntng the 
supplies of rice and paddy.” 

37. Counsel then challenged the "al- 
lowance of 1.5 quintals of paddy for 
every acre of land cultivated by him (the 
cultivator) with paddy” as arbitrary and 
unrelated to its purpose, viz., meeting 
the activation expenses. Harvest diarges, 
the learned Advocate General states — 
and I agree with him •— do not come 
in the picture, as they are Invariably 
given at the threshing ground and th»«- 
fore do not form part of the stock in the 
possesdon of the producer. Mr. Velayu- 
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dhan Kair also contended that the fixa- 
tion of the same rate for the whole State, 
Irrespective of the actual need in the 
locality, is arbitrary. His contention is 
that in certain areas, where paddy Itself 
has to be measured as wages to workers, 
the requirement will be more, and in 
areas where labour is cheap and wages 
are paid in cash, it woiCd be far less 
than what Is allowed by the Order. 

Except the vague allegations at the 
hearing, no data have been placed before 
this Court to find any arbitrariness in 
this matter. No data are given by 
counsel to show that 1.5 quintals of padd\ 
per acre would not suffice for the seed 
end other requirements tike food to 
agricultural labourers at work which 
have to be met with the grain. Nor am 
I convinced that there is large difference 
In labour conditions be^een one part of 
the State and another. I do not therefore 
find any prejudice to the producers 
caused by the fixation of an allowance of 
1.5 qulnt^ per acre of cultivated area. 

^ 38. Counsel contended that the flxa- 
tton of compensation for the rice and 
paddy requisitioned under the Order at 
the controlled price, which is defined !□ 
the Order Itself as the maximum price 
fixed under the Maximum Prices Oraers, 
is a negation of the stock-holder's right 
to get a "just eqifivalent” for the grains 
taken from him. It Is one thing to say 
that the Maximum Prices Orders need 
periodical revision, and another thing to 
say that payment of the maximum price 
fixed by law Is not a just equivalent for 
B thing procured by the Government. In 
the tight of the fact that on sales by pri- 
vate treaty the stodc-holder is not en- 
titled to a larger price. I cannot say that 
the provision to pay the maximum price 
is anyway imjust in the matter of pay- 
ment of compensation vrithin the mean- 
ing of Article 31 (2) of the Co^ltution. 
As observed by Shearer, J., In AlR 1952 
Pat 220: 

"It has to be remembered that the 
paddy which a producer is required to 
deliver Is not confiscated. The producer 
is paid for It, and the difference bet^en 
what he receives from the State and 
what he would have obtained If he had 
sold It at the controlled wholesale price 
Is not very great. No doubt. It would be 
more convenient for htm to sell it in the 
open market, and not to have to deal 
with minor officials. But too much 
ought not to be allowed to be made of 
such a grievance, and none at all of the 
grievance that he might, quite possibly, 
be able to obtain from some speculator 
more than the controlled wholesale 
price." 

I am In respectful agreement with these 
observations. 

39. It is then pointed out by counsel 
that Clause 3 (1) of the Order obliges a 
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stock-holder to declare bis stoc^ but 
there is no corresponding provision to 
oblige any ofScer to take the excess 
paddy in that stock; nor is any time fixed 
for making a demand in case the officer 
proposes to take such excess. It is urged 
that as private sales by stock-holders are 
not prohibited except when a demand 
under the Order has been made, the ab- 
sence of a provision for an expeditious 
demand empowers officers to keep mum 
in the case of certain persons and to bo 
vigilant in the case of others, and there- 
by to discriminate largely, tacitly allow- 
ing some to seU their stock in open mar- 
ket for prices far above the controlled 
price and at the same time compelling 
others to sell their stock to the State at 
controlled rates, and that such an arbi- 
trary discretion is inconsistent with the 
equality of protection of law envisaged 
by Asrbcle 14 a£ the Ccnstitutica. 1 am 
afraid that the apprehension expressed 
by counsel is far-fetched. The preamble 
and various provisions of the Order indi- 
cate clearly the intent and purpose of 
the law and they afiord suffident guid- 
ance to the action of the officers admi- 
nistering the law. It is hardly legitimate 
to presume that the administration of 
law entrusted •with the executive officers 
will be exercised ‘with an e'dl eye and 
an imequal hand*. There is ample power 
conceded by our Constitution to the 
Courts to correct the vagaries of any 
erring individual officer. I see no force 
in the contention. 

40. As the Kerala Paddy and Kice 
(Dedaration and Requisitioning of 
Stocks) Order, 1966, is not shovra to have 
offended any pro'vision in the Constitu- 
tion, the attack on its constitutional va- 
lidity has to fail The Order is dedared 
valid. 

in. The Kerala Paddy (Maximum Prices) 
Order, 1965 and the Kerala Rice (Maxi- 
mum Prices) Order, 1965. 

41. Mr. Krishna Iyer impugned the 
Marimum Prices Orders as arbitrary le- 
gislations as the prices therein have been 
fixed in 1965 ■without a pro-vision for revi- 
sion from time "to -time and pointed out 
that the Orders made under conditions 
prevailing in 1965 have not been re-vised 
so far, even though the cost of produc- 
tion has gone up on accoimt of increase 
in labour charges and enhancement in 
price of mamu-e. It is true that the price 
of paddy must be such as to leave a rea- 
sonable margin of profit to the producers 
above their cost of produciion. But no 
data have been placed before us to show 
that under the present conditions in the 
Slate the maximum prices fixed by the 
Maximum Prices Orders, 1965, do nof 
leave a fair margin of profit over -the 
cost of production. In the judgment 
under appeal Gopalan Nambiyar, J., has 
observed; 
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"Nothing was made out to show that 
the Maximum Prices Orders 1965 are 
Unconstitutional or invalid.” 

I am in respectful agreement -with that 
Observation. Mr. Krishna Iyer cited the 
tables of li-ving indexes given in 1965 
L. J. and 1967 L. L. J. to show that 
the h-vdng indexes in all parts of the 
State have risen above 100 points in the 
mterval 1965 to 1967 and consequently 
the labour charges have shot up consi- 
derably, But the extent of its impact 
on cost of production of paddy is not 
exhibited to us. As such we have no 
material to declare the maximum prices 
now in vogue to be unreal and arbitrary, 
^e expression "the maximum price spe- 
wed by the Government for the time 
being under the Kerala Paddy/Rice 
(Maximum Prices) Orders 1965” indicates 
<^tegorically that the intention behind 
the Maximxmi Prices Orders is to revise 
the price from time to time as conditions 
may require. The learned Advocate Ge- 
neral assures that the propriety of the 
maximum prices fixed by the Ma-iriTnnm 
Brices Orders is now being checked by 
the Government and it will be done from 
year to year hereafter. The assurance is 
recorded and in the light of that I do not 
feel it necessary to canvass further on 
me legality or propriety of the Maximum 
Prices Orders here. 

42. In the result, I allow the Appeal 
(W. A. No, 30 of 1968) by the State, and 
dismiss the other appeals. 

Before parting -with the case, I would, 
in -view of the statements made at the bar 
that several officers have misunderstood 
and misapplied the definition of a c-ffiti- 
vator in the Le-vy Order and that has 
caused the filing of a multitude of writ 
petitions in -this Court, tell the Govern- 
ment that it would ensure ' proper admi- 
niUration of the Order if its officers are 
in^ructed on the real import of that defi- 
nition in the light of this Judgment. 

1 make no order as to costs here. 

43. KRISHNAMOORTHY IYER, J.;— 
I agree -with my learned brother Madha- 
van Nair, J. 

44. The learned Single Judge has held 
that the definition of the term "cultiva- 
tor" in the Kerala Rice and Paddy (Pro- 
curement by Le-vy) Order, 1966, (herein- 
after referred to as the Le^ry Order) is 
vague and does not lay down even the 
broad principles for a satisfactory ad- 
ministration of the pro-visions of the Le-vy 
Order and is productive of arbitrariness 
and is therefore violative of Article 14 of 
the Constitution and -the last portion of 
Clause 7 of the Le-vy Order in so far as 
it places a ceiling on the market value of 
the price to be paid for the paddy acquir- 
ed offends Artide 31 (2) of the Constitu- 
tion. The learned Judge took the -view 
that rince the definition of the term "cul- 
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tivator” is so Intimately connected with 
ell the other providons the Levy Order 
ts liable to be struck down. The learned 
Judge also held that Clause 4 of the Ke- 
rala Paddy and Rice (Declaration and 
E^uiationing of Stocks) Order, 1966, 
(hereinafter referred to as the Requisi- 
tioning Order) to the extent it directs 
sale to the Government at the "controlled 
price” offends Article 31 (2) of the Con- 
etitution. But the challenge of the Ke- 
rala Paddy (Maximum Prices) Order, 
1965, and the Kerala Rice (Maximum 
Prices) Order, 1965. was overruled by 
hi'm. The Levy Order, the Requisitioning 
Order and the Maximum Prices Orders 
have been Issued by the Kerala Govern- 
ment in exercise of the powers conferred 
by the Essential Commodities Act. 1955, 
(Central Act X of 1955) read with certain 
Orders Issued by the Government of India. 
The Essential Commodities Act, 1955 
(hereinafter referred to as the Act) Is 
.Intended to provide, in the Interests of 
the general public, for the control of the 
production, supply and distribution oL 
end trade and commerce. In Essential 
Commodities. Section 3 (1) thereof em- 
powers the Central Government if It la 
of opinion that U is necessary or expe- 
dient so to do for maintaining or Increas- 
ing supplies of any Essential Commodity 
or for securing their equitable distribu- 
tion and availability at fair prices, or for 
securing any essential commodity for the 
Defence of India or the efUdent conduct 
of military operations to pass orders pro- 
viding for regulating or prohibiting the 
production, supply and di^ribution of 
essential commodities and trade and com- 
merce therein. Section 3 (2) of the Act 
specifies the several matters in respect 
of which orders under Section 3 (1) of 
the Act can be made. Section 5 of the 
Act enables the Central Government by 
notified order to delegate the power to 
make orders under Section 3 of the Act 
In favour of a State Government and 
other persons. It is in pursuance to such 
del^atlon that the Kerala Government 
has passed the Levy Order and the Re- 
quisitioning Order which came into force 
on 1-7-1966 and the Maximum Prices 
Orders which came Into force on 3-9- 
3965. 

45. The Levy and the RequlsitJoning 
Orders have b^ passed by the State 
Government in exercise of the powers 
conferred by Section 3 (1) and (2) of the 
Act. read with the Order of the Govern- 
ment of India No. G. S. R, 906 dated 
9th June. 1966, while the Maximum 
Prices Orders have been passed under 
Section 3 (1) and (2) (c) of the Act read 
with the Notification No. 203 (General) 
(14)743/64/Py.ll dated the l3th October. 
3954 of the Government of India. Minis- 
try of Food and Agriculture (Depart- 
ment of Food). Sections 3(1) end 3(2)(c) 


end (fl which are relevant are repro<3u> 
ed below: 

"3. Power to control production, supply, 
distribution etc. of essential conunodities. 

(1) If the Central Government is ol 
opinion ffiat It is necessary or expedirat 
so to do for maintaining or Increasizyj 
supplies of any essential commodity or 
for securing their equitable distribution 
and availability at fair prices, or for se- 
curing any essential commodity for the 
Defence of India or the efficient conduct 
of military operations it may. by order, 
provide for regulating or prohibiting the 
production, supply and distribution there- 
of and trade and commerce therein. 

(2) Without prejudice to the generality 
of the powers conferred by sub-section 
(1). and order made thereunder may pro- 
vide — 

(a) 

(bl 

(c) for controlling the price at which 
any essential commodity may be bought 
or sold; 

(d) 

(e) 

(f) for requiring any person holding In 
stock any essential commodity to sell the 
whole or a specified part of the stock to 
the Central Government or a State Gov 
emment or to an officer or agent of such 
Government or to such other person or 
dass of persons and in such circum- 
stances as may be specified in the orden 

(g) 

(h) 

«) 

(j) 

Neither before the learned Judge nor be- 
fore us the Constitutional validity of 
dlher the Act as a whole or Sections 3 
and 5 thereof separately was challenged 
The attack was confined only to the 
Order, the Requisitioning Order and the 
Maximum Prices Orders on the «mjund 
that they are violative of Articles 14. 19 
(1) (f) and (g) and 31 (2) of the Consti- 
tution. 


46. In Narendra 'Kumar’s case, AIR 
1960 SC 430 their Lordships of the 
Supreme Court pointed out that; 

“when Section 3 confers power to pro- 
vide for regulation or prohibition of the 
production, supply and distribution of 
any essentia] commodity it gives such 
power to make any regulation or prohi- 
bition in 60 far as such regulation and 
prohibition do not violate any fundamen- 
tal rights granted by the Constitution of 
India,” 

It is therefore clear that If any of the 
Orders offend Articles 14 or 19 (1) (f) and 
(g) or 31 (2) of the Constitution they 
cannot be sustained and it is necessary 
to consider the constitutional vallffity of 
the orders. 

47. The first question to be consider- 
ed Is whether the Levy Order infringes 
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defining "cultivator’ reads. 

’•'Cultivator’ means ^ e^^|h%Sdy;’’ 
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I am in brother 

views expr^sed ^ interpretation 

Madhav^ ^fif’the dSinition clause. But 
to be given to ^ ^ y the defim- 

I wish to ad'Lj'^Lttor’’ iTthe defi- 
tion of the teOT Tpvv Order is sus- 
nition clause m t *^d.on given to it 
^ptible of the mte^retehon gi^ 

^n'cSfes 3”c aidTto 8 of the 
used m Clauses understood m a 

Levy Order nK the light of 

restricted pinner ^ ^ doubt true 

the definition ^Mse. “ ^ defined, 

that when m a should be at- 
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to V F. & G. tohS“5l6?SC 9n their 
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a certain tlung. ^ . different meanmg In 
to have a somewhat gier^n 
different seotmns of 
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X all.detohot^^^^Xdl simUar 
begin sed in^e present case, 

to the anything repug- 

namely, or context." 

nant m „iause cannot there- 

An hiterpretation c^nse gg 

Slt^^to “"Sf 1 s Si 

interpretation clai^e. . g. .tin this 

Levy Order ^ext^therwise re- 

order, unless the conte^ Lew Order 
quires". Clause ^ oi ^ sell to 
toects that ^vew ePh ^^ni 

the Government padW accordance 

lands cultivated hy 1^ specified by 
with such ac^a a ^ ^jnie hy 

the Government riazette' Clause 3-C 
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directs that evew ^ ^Lall fur- 

more than two a^es 

nish information to th m ^ lands are 

the Village in S*e harvest 
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issue of notice to the cultivator hy the 
officers mentioned thereui specify^ 
among other things the quantity of paddy 
to he^ sold by the cultivator; Clause 5 
irescrib^ the mode of service of notice 
Sued under Clause 4 on the cultivate^ 
Clause 6 prescribes for the filing of ob- 
iections by the cultivator, the mode of 
disposal thereof and for the 
appeal by any person ^ggnewd by the 
Srs of the Taluk Supply Officer. CL 7 
says that after the service of notire 
under Clause 4 no cultivatOT sm 

or remove paddy from, his ^to^ wffioig 
conforming to the provisions of . Clause ^ 
and Clause 3 provides Le 

receipt for the purchase of paddy by the 
Gove^iient tojhe effitivat^ It J 
Tinssible to construe the term cumva 
tor” occurring in the above clauses M 
•meaning even a person who carries on 
the mere tilling work or other analogous 
^tivation operatioi^ without any, con- 
■trol over the standmg crops or without 
power to deal mth ffie P^ddy har- 
vested from the land. The context m 
which the term "cultivator” is i^ed m 
these clauses shows that the cultivator u 
the person who has got fee nght to con- 
duct fee harvest and who has the ngM 
of disposal of fee paddy harvesfed feom 
fee land. The term in fee context cannot 
Smprehend a Person who merdy gig 
his own muscular effort to fee soil it ^ 
not necessary that for a Person to be a 
cultivator he should plough the ti^d, 
irrigate it, harvest the crop ^d threfe 
fe It is s^iffident if the land is ‘^hva^ 
ed imder his supervision, he bears fee 
of cultivation and gives Sections reg^- 
ing the disposal of the crops. As to 
whether a particluar person is a cullwator 
having a right to conduct ^he bawe^ md 
dispose of fee paddy is a matter to he d^ 
dded wife reference to 
case and in my view even if, there is any 
ambiguity in, fee “terpretetion^gis^M 
to the meanmg of the term auitiyator 

no such ambiguity ex^ fee 

meaning that has to be attributed to fee 
term "cultivator” in clauses 3, 3C and 4 
to 8 of fee Levy Order. Clause 3 of the 
Lew Order compels fee cultivator to 
naddy derived from lands cultivated W 
Ii^m in accordance with the scales speck- 
ed by fee Government •^ccorfeng to fee 
Schedule fixed by the Notificati on 
dated 3-8-1966 it is seen feat persons who 
have cultivated paddy in an area up to 
and including 2 acres in the ag^egafe 
are exempted from selhng any paddy to 
fel S Similarly clause 3C prowls 
for a cultivator holding more thm 
acres of land to furnish fee mfomation 
Warding fee harvest It is ^^er^ 
impossible to conceive feat t^ 

"cidtivator” used in these 
rStes even to a tfller havmg ^ 
rontrol over the paddy to be sold to th 
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Government. Though the term "holding^ 
In clause 3C of the Levy Order may not 
be eufadent to indicate the necesaty 
of any proprietary interest In the land 
it is a pointer to show that the sale is 
contemplated by a person in whom the 
right to sell is vested. This view is 
con&med by the provirion of Section 3 
(2) (f) of the Act which provides for re- 
qxUiing any person holding in ertodc any 
ess pnijai commodity to sell the whole 
or a specified part of the stock, It Is not 
possible to concrive that the legislature 
empowered the delegate to make 
laws for the acquisition of the paddy 
from ttiose people who have absolutely 
no right to them to the detriment of the 
people having right over the same. The 
subordinate legislation eridenced by the 
Levy Order and the ReqiUrition Order 
has normally to be Interpreted only in 
consonance wi^ the power delegated and 
these orders therefore cannot be expect- 
ed to authorise the sale of the paddy by 
persons who are in mere custody but 
have no right of sale over the same.^ I 
am therefore in agreement with the view 
taken by my learned brother Madhavan 
Nair. J., that the finding of the leam^ 
Single Judge that the Levy Order offends 
Article 14 of the Constitution ca nno t 
stand. 


48. 1 shall now pass on to conrider 
the second question whether the latter 
part ol Clause 7 ol the 
oflends Artlde 31 (2) ol the pjnsHtution. 
Since In the course of the discu^on it 
is necessary to refer to Section 3 (3) and 
3 (3B) of the Act. I shall reproduce the 
same here: 


"3 (31. "Where any person sells any 
essential commodity in compliance with 
an order made with reference to Clause 
(f) of sub-section (2), there shall be paid 
to hi m the price therefor as hereinafter 
provided: — 


(al where the price can, conristently 
with the controlled price, if any. fixed 
under this section, be agreed upon, the 
agreed price; 

(b) where no such agreement can be 
reached, the price calculated with refer- 
ence to the controlled price. If any; 

(c) where neither Clause (a) nor Clause 
(b) applies, the price calculated at the 
market rate prevailing In the locality at 
the date of sale. 


(3B1 Where any portion Is required by 
an order made with reference to Clause 
(£1 of sub-section (2) to sell any grade 
or variety of foodgrains, edible oilseeds 
or ^ble oils to the Central Government 
or a State Government or to an officer 
or agent of such Government and either 
nonnotification in respect of such food- 
grains. e^ble oilseeds or edible oils has 
been Issued imder sub-section (3A) or 
any such notification having be^ Issued 


has ceased to remain 'in force by efflux 
of time, then notwithstanding anything 
contained in sub-section (3), there shall 
be paid to that person such price for the 
foodgrains, edible oilseeds or edible oils 
as may be specified in that order having 
regard to- 
ll) the controlled price, if any fixed 
under this section or by or imder any 
other law for the time being in force for 
such grade or variety of foodgrains, edi- 
ble oilseeds or edible oils; and 
(ii> the price for such grade or variety 
of foodgrains, edible oilseeds or edible 
oils prevailing or likely to prevail during 
the post-harvest period In the area to 
which that order applies. 

Explanation. — For the purpose of this 
sub-section, “post-harvest period" In re- 
lation to any area means a period of 
four months beginning from the last day 
of the fortnight during which harvesting 
operations normally commence," 


49. Section 3 (2) (f) of the Act ena- 
bles the Central Government or its dele- 
gate to require any person holding in 
stock any essential commodity to sell the 
whole or a specified part of the stock to 
the Central Government or a State Gov- 
ernment or to an Officer or agent of 
such Government or to such other per- 
son or class of persons and In such cir- 
cumstances as may be specified in the 
order. When any person is required to 
sell any essential commodi^ In compli- 
ance vdth an order made with reference 
to Section 3 (2) (f) of the Act, Section 3 
(3) of the Act provides that there shall 
be paid to him the price therefor as staU 
ed therein. Section 3 (3) of the Act Is 
a general provision which will apply 
when a person holding any stock of 
essential commodity is required to sell 
by an order under Section 3 (2) (f) of 
the Act to any of the persons referred 
to toere^ Section 3 (3A) of the Act 
enables the Central Government or its 
delegate in the circumstances mentioned 
In the provision to regulate the price at 
which the foodstuff shall be sold in any 
locality. This provirion has been enact- 
ed to meet a specific situation namely 
toe rise in pnces and hoar ding of food- 
rtuff In any_ locality which have a ten- 
dency to bring about artificial scardtv 
and thereby prevent the free flow of 
foodstuff at reasonable prices. Section 
3 (3A) is applicable only in the case of 
foodstuff and not to all essential commo- 
dities. Section 3 (3A) of the Act need 
jwt detain us further as It was agreed at 
the bar that it is not relevant for the 
purpose on hand. 


50. Section 3 (3B) of the Act which 
was inserted by the Amending Act 25 of 
1966 and which came into effect from 
3-9-1966 deals with foodgrains, edible 
oilseeds or edible oils only. There was 
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dL The Government then revievred the 
order dated 4th January 1968 rescind- 
ing it. The order passed by the State 
Government on review said: 

"Whereas Shri Sheikh Habib and two 
others have filed an application dated 
8th January 1968 requesting the State 
Government for the review of the orders 
passed by the State Government under 
section 328 of the Madhya Pradesh Muni- 
cipalities Act, 1961 (No. 37 of 1961), 
(hereinafter referred to as the said Act) 
and published under this Department 
Notification No. 14-A-XVin-Urban-n 68 
dated the 4th Januaryt 1968 for the dis- 
solution of the Municipal Council, Eewa: 

And whereas, it is foimd that the 
enquiry conducted by the Enquiry 
was not properly conducted inasmuch as 

(i) The report of enquiry is based on 
records and documents made available by 
the Municipal Council which have not 
been exhibited and proved by witnesses: 
(u) witnesses whose evidence was mate- 
rM were not summoned and examined 
for accoimting for the allegations; 

Now, therefore, in exercise of the 
power conferred by section 332 of the 
said Act, the State Government hereby; 

(i) reverses the dissolution of Rewa, 
Municipal .Council ordered on the 4th 
January, 1968; 

(ii) restores the status quo prevailing 
on 3rd January, 1968, and 

(iii) remands back the case for enquiry 
according to law and procedure. 

2. As none appeared in the dock before 
the enquiry officer for , accoimting for 
and proving the allegations, it caimot be 
determined at this stage of review .as to 
who are the parties interested in sup- 
port of order of .dissolution and as such 
the question of giving notices to such 
parties for appearance and being .heard 
does not arise.” 

4. Before stating .the contentions 
advanced on behalf of the petitioner, it 
is necessary to refer to the material .pro- 
visions of sections 328 and 332 of the 
Act. .Section 328 (1) is in the following 
terms: 

"328. Power to dissolve or supersede 
Council. — 

(1) If at any time upon representa- 
tion made or otheiwise it appears to .the 
State Government that — 

(a) the Council is not. competent to per- 
form, or persistently makes default in the 
performance of the duties imposed on it 
by .or under this Act or any other law 
for the time being in force, or exceeds 
or abuses its powers .or fails to carry 
out any order passed by the State Gov- 
ernment under this Act; . 

(b) the President of _ the Council or 
any of its committees is not .competent 
to perform, or persistently makes de- 
fault in the performance .of the duties 
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imposed on him or if by or under this 
Act or any other .law for the time being 
in force, or exceeds or abuses his or 
its powers or fails to. carry out any order 
passed by the State Government under 
this Act and the Council has .failed or 
neglected to take action against the pre- 
sident or the committee; .the State Gov- 
ernment may, by an order stating the 
reasons therefor published in the Gazette, 
dissolve .such Council and may order a 
fresh election to take place.” 

By sub-section (4) of section 328, it is 
provided that no order imder sub-sec- 
tion (1) or sub-section (2) or sub-sec- 
tion (3) shall be passed until a reason- 
able opportunity has been given to the 
Council to furnish an explanation- Sub- 
section (6) of section 328 runs thus: 

"(6) If the Coimcil is dissolved or 
superseded as provided in the preceding 
sub-sections, the .following consequences 
shall ensue: 

(a) all the Councillors of the Council 
shall, as from the date of the order, 
vacate their offices as Councillors: 

(b) all powers and duties of the Coun- 
cil under .this Act may, until the Coun- 
cil is reconstituted, be exercised and per- 
formed by such person or a Committee 
of persons .as the State Government may 
appoint in that behalf; 

(c) all properties vested in the Council 
■s hall, until the Coimcil is reconstituted 
vest in the State Government; 

(d) when more than one person are ap- 
pointed under clause (b) any one of them, 
duly authorised in this behalf by a reso- 
lution passed by them, may sue or insti- 
tute or defend any action-at-law by or 
against the CoundL 

Section 332 deals with "power of review”. 
The material .portion of that provision is 
as follows: 

"332. Power of review. — (1) The State 
Government may, either on its .own 
motion or on the application of any 
party interested, review any order passed 
by itself, and the Commissioner, the Col- 
lector, the prescribed authority or any 
other officer authorised under this Act 
may, similarly, review any order passed 
by himself and pass such order in refer- 
ence thereto as it or he thinks fit; 

Provided that — 

(i) no order shall be varied or reversed 
unless notice has been .given to the par- 
ties interested to appear and be heard in 
support of such order. 

»» *«r ff 

5. Shri Dharmadhikaree, learned coim- 
sel for the petitioner, submitted that 
as on the malting of an order under sec- 
tion 328 (1) dissolving the Council, the 
Council itself became extinct and the 
consequences mentioned in sub-section 
(6) of section 328 followed, so there could 
be no question at all of an order .of the 
State Government dissolving the Coim- 
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dl being set aside or reviewed, so as to 
revive the dead CoundL He proceeded to 
say that the order of the Government 
dissolving a Council was an administra- 
tive or an executive order ana 
power of review conferred on the otate 
Government under S. 332 oidyvn* 
regard to review of quasi-iudicial orders. 
In the alternative, he urged that assu^ng 
that an order dissolving a Counal could bs 
reviewed under section 332. it could be 
varied or reversed after hearing the par- 
ties interested and only in the man- 
ner and subject to the condiUons to 
which an order superseding a Council 
could be made under section 328. ^arn- 
ed Counsel suggested that the party 
interested" to whom notice should have 
been given as prescribed by the “rat 
clause of the proviso to secUon pi ip 
was "the constituency itself , that Is to 
say all the citizens residing In Hewa 
Municipality; and that in any case noUces 
should have been given to all the Coun- 
cillors including the petiUoner on wh^ 
complaint the Council was dissolved 
Learned Counsel attacked the or^r 
dated 23rd March 1963 of the Govern- 
ment restoring the Council 


A.LX. 


7. The contentiOT that to' Its very 
nature an order dissolving a Municipal 
^uncil cannot be rescinded because ol 
the consequences specified to sub-section 
(6) of section 328 that ensue on the 
making of an order of dissolution also 
lacks substance. It is no doubt true that 
when a Council is dissolved, all the 
Councillors of the Council vacate their 
offices as from the date of the order of 
dissolution and the administration of the 
Council is taken over by a person or a 
committee of persons appointed by the 
State Government. But these are not 
consequences which make the restoration 
of the Council an impossibility. It can- 
not be denied that an order of the State 
Government under section 328 superse- 
ding or dissolving a Council can be 
quashed by this Court in proceedings 
under article 226 of the Constitution. II 
the order is quashed, then Its effect Is 
to restore the Council and the consequ- 
ences mentioned in sub-section (6) of sec- 
tion 328 cease to be operative. The same 
result would have followed If the Act 
had provided lor an appeal against an 
order under section 328 giving to the 
appellate authority the power to vary 


uround that the said order was based or modify or rescind the order made byl 
on extraneous grounds In that it refer- toe Stale Government under section 328.1 


on extraneous grounds in 

red lo the report ol an 
when no enqulrv et 
none was contemplated by section 328. 

6. In our Judgment, all these 
tlons are without any substance. It •JrtU 
be seen from the language of section 3^ 
a) that the power of review conferr^ 
on the State Government by the P«>^* 
sion is not in any way qualified or limit- 
ed or controlled by anything that Is ron- 
tained In section 332 or in any otoer 
provision of the Act There Is nothing 
lin section 332 to show that under that 
provision only quasl-judicial ordere ran 
be reviewed and not an administratlye 
lor an executive .order. Indeed, as Is evi- 
dent from Sec. 21 of the General Clauses 
lAct, an executive or an adminlrtra- 
tive order can be amended, varied or 
■rescinded in the same manner and sub- 
Iject to the like sanctions and conditions 
lin which the order is made. An order 
of the Governor of the State Government 
'after it has been duly authenticated 
under article 166 (2) of the Constitution 
and communicated to the party or au- 
thority concerned whose legal rights are 
affected by it cannot no doubt be review- 
ed or modified in the absence of a legal 
provision in that behalf. Bachhittar Singh 
V. State of Punjab, AIR 1963 SC 395. 
“ITie legal provision for review of such 
Ian order Is contained in section 332 ol 
the Act. The contention, therefore, toat 
the order dissolving the Municipal Coun- 
Icil being an administrative order could 
[not be reviewed under section 332 can- 
|not be accepted. 


328. 

If the Council could be restored in thel 
aforesaid proceedings, then it is difficult] 
to appreciate why it could not be re-f 
stored by the State Government itself to; 
exercise of Its power of review tinder 
section 332. To support his contention' 
learned counsel for the petitioner placed 
reliance on Akbarall Arif v. Govt of 
Madhya Pradesh, 1967 MPLJ 949. That 
decision does not in any way assist toe 
petitioner. On the other hand, the 
observation In that case that statutory 
consequences of a decision of the Gov- 
ernment cannot be arrested or discon- 
tinued so long as the decision Itself 
stands, shows that when the order of the 
Government from which the statutory 
consequences flow Is set aside, then the 
statutory consequences also cease. 

8. In our opinion, the power of review 
conferred on the State Government under 
section 332 is wide enough to enable it 
to review an order passed under fie> 
tion 328. No doubt, as laid down in the 
first clause to the proviso to section 332 
(1) no order can be varied or reversed 
"unless notice has been given to the par- 
ties interested to appear and be heard 
In support of such order". The expres- 
slon "oarties interested to appear and 
be heard in support of such order” 
clearly means those parties who are 
interested to the maintenance of the 
order sought to be reviewed. As Is clear 
from the last paragraph of toe impugn- 
ed order, notice was not given to any 
"party interested”. But there was no 
eu^ party. It stands to reason to thlnl^ 
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appear” and "be heard in support _ oil 
such order” should be read disjunctive- 
ly. In our opinion, there is no justif^a-1 
tion whatsoever for such a reading. Thei 
observation of Morris J. has no bearing 
in the present case. Where the lis is an 
•election’, then clearly in election pro- 
ceedings the constituency itself is the 
principal party interested. But where the. 
dispute is about the dissolution of a] 
Municipal uouncu wcxc is Council, then the principal party inter- 

OTder of dissolution being ested can be only the Councillors or the 

dear from the fact that Council had Government to dis- 

itseri requested the Government solve the Council. As we have pointed 

S the notice to show ca^e why U ^oun- 

?h^uld not be dissolved wl^h cillors including the petiPoner w^e 

to it on 5th May 1967. PetiUon j ^ ^sied in supporting the order ofdis-, 

was also one of the Councillor who had Consequently, the order passed 

voted for the resolution o/ .^^dmw by the Government is not vitiated for 
JequesUng the Goverr^ent^to ^tMmw y_^ Councillors m- 
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that the CoundUors who were 
to vacate their office as from the date 
of the order dissolving the Councd were 
totSilrf in seeing that <jder^I 

SssoluUon was set asde and fte Co 
dl was restored. They were not partis 
interested in supporting j-h n 332 
which was reviewed under ' 

That all the Councillors of the 
Muidpal Council were interested in t 

frder of dissolution be.„s set asrf^ 


requesUng tne petitioner 

S^d;fbrcorplainTAo -the Gov^ 

against "mal-admimstration . 

Council. Buthene,„ went tothe^l 


bv tne uovernmenL is* — . 

want of notice to the Councillors m- 
duding the petitioner. 


10. The further argument of learned 
« i. {vv%r\tirtnoH order is 


not claim that he was a a 

Government 

dissolving the CounciL 

fl. Learned counsel referred us to sec- 
tion 3 (181 and section 4, and 


neainst "mal-aamimsi.rai.iuti lurmer aiKumcui ua ...... 

CouS But he never went to the length that the impugned ordei 

of saving that the council should be ms extraneous eonsiderabon b 

solved That being so. i^e peUtioner untenable. Section 328 no doubt doe^ot 

tint claim that he was a party *uter^ contemplate or enjoin a regular fomal 
not claim tnai^^_ 4th comemp allegations on which it 

is proposed to dissolve or supersede a 
Council. But such an enquiry is not 
barred by that provision. The enqmry 
fl. Leamea 5 of the mentioned in the impugned order has no 

tion 3 (181 and dealing reference to a formal regular enquiry into 

Act defining .^’fP^^'^^/’^iinicinalities to the charges on which the Council was dis- 
with the constitution o resi- solved. It simply means an enqiui^ 

support his c°niention that muni- conducted by an officer 

dents residing the ® also Government to verify 

dpality were persons observations of charges made against the Municipal Goun- 
pressed into service tl^e observauo^^^^^^ cH On the basis of that enquiry the 
Morris J . m the ^mpera^^^^ Government no doubt made an o^der ^- 

3 0’M&H. Kamaraia Nadar solving the Municipal Council, but later 

Supreme Court in K. gg^ when it found that the charges had no 

V. Kunju Thavar, AIR 195« ^ °"g^"^"operly verified with reference to 

namely, that at p. ^^^ gg^ding in which relevant records and 
tion peUlion is n pro principal Government passed the U 

the constituency its^ difficult to ap- ^deed. when it has been heldbyaFuU 

party interested’ . It is difhcun.^.^^ Si in Kareli Muniapahty v Stat^ 

predate how classification of a.IR 1958 Madh Pra323. that 

•Municipality or ii}® -ortion 4 of the Government supersedes or dissolves a 
municipalities given ^ .:«gation under Municipal Council vrithout properly '^^ri- 
Act or the issue ^ ? "°Sws that all S the charges and the explanation of 

section 5. the conclu^on municipality Coundl thereto, the action oi nie 

the dtizras jesting purpose of Government cannot 

ire parlies interested lo . cannot be contended that the State 

the first clause ^_sel adnutted G^emment rescinded the order of dis-, 

tion 332 (1). Learned mice it was not solution on extraneous factors when it 

that before the is^e would Sed that the charges had not been pr^ 

possible to know dissolution pgrly verified with reference to 

be interested in ^PP°’^?^vour of the fevant records and document. It rnustl 
and who would ^ .gj j Coundl. If be noted that under 

**n*»tA*1T /IrtOC Tint 


^d who would Coundl. If 

restoration of the MPmcipa^^^.^^ 

that be so-. Munidpal area 

citizens reading ^ under 

cannot be Rivan. proviso to see- 

the first c ause of the prow^^ 


iQ^ranf rpcoras ana uuuuiiicnwi. .«.v — 

be noted that under Section 332 State| 
Government’s power to review does not 
depend upon the existence of any speafic 
gS or grounds. .It is open to ge 

Gwemmonl to je’oew “ 1? 


cannot be Riven, ine proviso to sec- Guvemment to review an -r m 

'the first clause , neouired to be exercise of its power under S. 332 if it 

'?o ail Sartvwho IsTntercslod lo & to, the order Is oot reesooeble or, 
given to *at P^Y jg^^L 

Ibe^redew^ L^imed counsel sought to though the 

l^e Sp"roSSis‘^‘'t^p'^P^“ inSried to Government has the power to re ew 
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order dissolving a Municipal Council and 
to restore the dissolved Municipal Cotm- 
cilit is a power which should be exercis- 
ed very sparingly and in extraordinary 
(drcumstances. We have not come across 
any case in which a dissolved Munidpal 
Council was restored by the Government 
exercising its powers of review. It is dea^ 
ly not conducive to efficient and stable 
municipal administration that a Council 
should bt dissolved and then again restor- 
ed only a few months after. The occasion 
for the exercise of review power for set- 
ting aside an order of dissolution will not 
arise if the order of dissolution is made 
not in a nonchalant manner but after a 
proper scrutiny of the charges against the 
Municipal Council and conrideration of 
the explanation of the coundl thereto. 

12. For the foregoing reasons, this 
petition is dismissed. The amount of the 
security deposit shall be refunded to the 
petitioner. 

yGW/D.V.C, Petition dismissed. 
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Kodu, son of Paachhi Dhimar. Appd- 
lent V. BaunaU, son of Mohan Kewat. 
Jabalpur, Respondent 

Criminal Appeal No. 530 of 1965, D/- 
17-2-1968, from Judgment of Magistrate 
1st Gass. Katnl, D/- lS-11-1964. 

(A) Criminal P. C. (1898), Ss. 417,204 

(3) and 256 — ^Accused pleading not guilty 
and desiring the presence of prosecution 
witnesses for further cross-examination— 
Ma;^trate ordering summons to be issu- 
ed directing complainant to ^ pay diet 
money — Dismissal of complaint under 
S. 204 (3) on failure of complainant to 
comply with direction < — Appeal against 
order is competent as the dismissal of 
complaint after charge has been framed 
amounts to acquittaL (Para 3) 

(B) Criminal F. C. (1898), S. 204 (3) — 

"Talbana” ordinarily means process fe^ 
Magistrate dlsmlcMing complaint for fail- 
ure to pay diet money in accordance with 
Court’s direction to pay Talbana”, inter- 
preting the word to indnde diet money 
also — Order ncither/lndicating any pro- 
vision wherein that word has been used 
to inclnde diet monc}’ or that it is the 
practice of that ' Contt to so use it and 
that the partieS-Were acqurinted with 
that expression to inclnde diet money as 
well — Held that the drastic action of 
the magistrate in ' ‘dismissing’ the com- 
plaint could not be jostitied or snstained 
— (Words and Phrases — "Talbana"). 
' i ' ^ (Fara 5) 

DiVMssyea ’ 


(C) Criminal F. C. (1898), Ss. 544 and 
256 — Bccall of prosecution vritncsscsloi 
further cross-examination — Payment of 
expenses of prosecution ^vitnesses — Pro- 
secution under S. 497, Penal Code — 
Offence being bailable and non-cognlza- 
blc, having no direct nexus with public 
interest, question whether government 
should pay travelling allowances and 
subsistence allowance of witnesses sum- 
moned is under R. 558 (a) (ii) of Rules 
and Orders (Criminal) framed by the 
Madhya Pradesh High Court for the 
subordinate Courts to decide — Held that 
In the case the complainant should bear 
the expenses — Scope of R. 558 indicat- 
ed — (1912) 8 Nag LR 65, ^plained and 
Distinguished; 1962 MFLJ (Notes) 36 and 
1933 Mad WN 1266 and AIR 1950 Nag 88 
& 1947 Nag LJ (Notes) 7 and AIR 1950 
Mad 283, Distinguished — High Court 
Rules and Orders (Criminal) (Madhya 
Pradesh), R. 558. (Para 11) 


Cases Referred; Chronological Paras 
(1961) Criminal Rev. No. 123 of 1961, 

D/- 24-4-1961 = 1962 MPLJ 
(Notes) 36. State v. Smt BUso o 
0950) AIR 1950 Mad 253 (V 37)- 
51 Cri LJ 738, Vendanta In re 
0950) AIR 1950 Nag 88 (V 37) - 
ILR (1950) Nag 506 - 51 Cri 
LJ 746. Vithi v. Tulsiram 
(1949) AIR 1949 AU 428 (V 36)- 
50 Cri LJ 674, Saghlr Uddia v. 

Mt. Munni 

0947) 3947 Nag U (Notes) 7. 

Crown V, Mst. Guni 
(1933) 1033 Mad WN 1266, Amir- 
thammal v. Ratnaswamy Padayachi 
0912) 8 Nag LR 65-13 Cri LJ 554, 
Birdhichand v. Lahhmichand 


10 


10 


L. S. Bagheh for Appellant; G. M. 
Kekre, for Respondent; hi. V. Tamaskar, 
Deputy Govt. Advocate, for the State. 


SHTV DAYAL, J.: This is an appeal 
against acquittal on special leave granted 
under section 417 (3), Criminal Procedure 
Code. The appellant filed a complaint 
under sections 497/498/109. Penal Code, 
against the respondent in the Coiirt of 
the Magistrate First Gass, Katnl. It is 
alleged in the complaint that Mst Itl;^ 
is the married wife of the complainant 
Banmali, acemsed No. 1, has kept MA 
Itiya as Ms wife and he is committing 
adultery and is liable under section 497/ 
498, Penal Code. Mst. Charkt accused 
No. 2. is the mother of Mst. Itiya. She 
connived and abetted the offence imder 
sections 497 and 498, Penal Code. 

2. After recording . prosecution evi- 
dence. the learned .trial I^gistrate, on 
29th September 1964, framed a clmrge 
under section 497, Penal Code, against 
Banmalt The accused pleaded not guilty 
and desired that the prosecution wit- 
nesses be recaRed for further cross-exa- 
mination. The learned .Magistrate direct- 



19G9. Kodu V. Banmali (Shiv Dayal J.) M. P. 21 


ed that stimmons be issued on. payment 
of "T^bana”. The 9th November 1964 
was fixed for further cross-examination. 
Mst, Charki was discharged. The com- 
plainant submitted that he was not bound 
to pay "Talbana”, The learned Magistrate 
held that the word "Talbana" includes 
both process fee and diet money; that 
the complainant was bound to pay diet 
money; and that for non-compliance with 
his direction for payment of "Talbana”, 
the complaint was liable to be dismiss- 
ed. Accordingly^ he "dismissed” the com- 
plaint under section 204 (3), Criminal 
Procedure Code. This appeal is from that 
order. 

3. There can be no doubt that the 
learned Magistrate was clearly wrong in 
using the expression "dismissal of com- 
plaint”. A charge had been framed. His 
order amoimts to acqiuttal. This appeal 
IS, therefore, competent. 

4. So far as the process fee is con- 
cerned, the following provision, which is 
contained in Rule 546 of the Rules and 
Order (Criminal), framed by the High 
Court, is quite clear. Clause (3) of this 
Rule reads thus: 

"No fee shall be chargeable for any 
process to compel the appearance of a 
witness recalled for cross-examination 
under the provisions of section 256 of the 
Code of Criminal Procedure”. 

Thus, the learned trial Magistrate was 
in error when, in his order dated 29th 
September 1964, he directed the com- 
plainant to pay process fee, 

5. In his order, dismissing the com- 
plaint, the learned Magistrate observed 
that he used the word "Talbana” and 
that it includes both process fee and 
diet money. Here too, he is wrong. The 
word "Talbana”, in its ordinary connota- 
tion, means process fee. The learned 
Magistrate now interprets the word 
"Talbana” as inclusive of diet money. 
May be that the learned Magistrate might 
be employing that expression in that 
sense but since he does not say in the 
order under appeal that that was the 
practice in that Court so that the coim- 
sel and the parties were acquainted with 
that expresssion as to include diet money 
as well, and since he does not refer to 
any provision where the word "Talbana” 
has been used as to include subsistence 
allowance, the drastic action he took in 
"dismissing” the complaint cannot be 
justified or sustained. He could not 
abruptly terminate the trial on that ac- 
count. Therefore, the order under .appeal 
must be set aside. 

G, Tliis brings us to the question whe- 
ther the complainant is bound to pay 
subsistence allowance of prosecution wit- 
nesses when they are recalled under sec- 
tion 256, Criminal Procedure Code, at the 
Instance of the accused. Section 544, Cri- 
minal Procedure Code, enacts thus: 


“ade by the 

btate Government, any crhninal Court 
may, if it thinks fit, order payment, on 
the part of Government, of the reasona- 
ble expenses of any complainant or wit- 
ness attending for the purpose of any 
enquiry, trial or other proceeding before 
such Court under this Code”. 

This section invests the Magistrate with 
a discretion regarding payment, on the 
part of Government, of the expenses not 
only of a witness but even of the com- 
plaint. Firstly, this discretion must be 
exercised according to the lules, if any, 
made by the State Government. Second- 
ly, this discretion, as any other, must be 
exercised judiciously. It is pleun enough 
that it is the right of the accused to 
have xvitnesses for the prosecution recall- 
ed and cross-examined after charge and 
it is not necessary for him to show a 
reasonable ground for exercising that 
right. It is obligatory on the Magistrate 
to recall the witnesses at the request of 
the accused. The Magistrate has no dis- 
cretion to refuse to recall prosecution 
witnesses for cross-examination, even if 
the witnesses have been cross-examined 
before the charge was framed. (See 
Saghir Uddin v. Mt, Munni, AIR 1949 All 
428. 

It is equally clear that section 256, Cri- 
minal Procedure Code, does not cast the 
duty of recalling the witnesses on the 
Complainant. It is the duty of the Magis- 
trate to recall them. Therefore, the mere 
fact that the complainant did not take 
steps in that matter, does not absolve the 
Magistrate from his duty to recall the 
Witnesses, It is also patent enough that 
section 256 of the Code, while giving 
an absolute right to the accused to recall 
prosecution witnesses, without assigning 
any cause for the same, does not make 
him liable to pay expenses of the pro- 
secution witnesses. 

7. Now, therefore, the question boils 
down to this. Whether the subsistence al- 
lowance of the prosecution witnesses, 
who are recalled at the desire of the ac- 
cused for further cross-examination after 
charge (i.e., imder section 256, Criminal 
Procedure Code) must be borne by the 
complainant or by the Government. Rule 
558 of the aforesaid Rules and Orders 
provides as follows: 

"558. Subject to the instructions here- 
inafter contained the criminal Courts are 
authorised to pay the expenses — 

(a) of complainants and witnesses, whe- 
ther for the prosecution or the defence — 

(i) in cases prosecuted, instituted or 
carried on by, or under the orders of, 
or with the sanction of Government or 
any judge, magistrate or other public of- 
ficer acting as such, 

(ii) in cases in which the presiding 
officer considers such payment to be 
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furtherance of tte pubUc 

(Ui) to ell to toef brSd ^'se. the State Is always 

^**’v.°'ti,”'‘j!^in?^cer*oI hlT^n concerned to Setbne an olfender punish- 
ed by the presitong oIDcer 01 ^ ^ g^, limitation Is to be 

moUon undersecUon 640 of the Code of eapression "dirertlv in lur- 


Criminal Procedure, . 

This Rule, which Is contained In Chap- 
ter 23. under the heading "Expenses of 
Witnesses" has been made under S. fM, 
Criminal P. C. By virtue ol this Rule: 


Iherance of public interest". Emphasis Is 
on the word "directly". To see whether 
It will be directly in furtherance of 
public interest it may be said that whUe 

unmmat r-. v,. t>y v*i.»4jc «* — - exercising its discretion under Rule 658 

(11 In all Lallan cases Government has of the Rules and Orders (Criminal), the 
to pay expenses of the complainant and Court may take into account whether the 

charge, which has been framed, is for a 
cognizable offence or a non-cognizable 
one. 

9. In Blrdhlchand v, Lakhmichand, 
(1912) 8 Nag LR 65. the applicants were 
prosecuted for defamation. The Magis- 
trate directed them to pay diet money to 
the complainant's witnesses, who were 
requir^ for cross-examination They pre- 
ferred a revision It was held by the 
Judicial Commissioner's Court that the 
order was illegal and was. therefore, set 
aside. In the course of the discussion, 
the following observation was made: 

•There is nothing In Chapter XXI of 
the Code which enables the Magistrate 
to demand even from a complainant the 
expenses to be incurred bv his witnesses, 
though such a power is conferred by sec- 
tion 244 (3) where the case under trial Is 
a summons case". 

Section 244 of the Code provides for tak- 
ing evidence in the trial .of a summons 
case. In our opinion, the above remark 
was obiter. Shri Baghel then relies on 
State V, SmL Bilso, Criminal Revn. 
No. 123 of JP61. D/- 24-4-1961 1962 MP 
U (Notes) 36. There, the puestion was 
whether the complainant could be requir- 
ed to pay process fee. In tliat decision, 
the question about payment of subsist- 
ence allowance and travelling expenses 
was not considered Similar is the ded- 
eon in Amirthammal v. Ratnaswamy 
Padayachl. 1933 Mad WN 1266 and Crown 
V. Mst. Guni, 1947 Nag LJ (Notes) 7. 

10. Shri Tamaskar. learned Deputy 
Government Advocate, places reliance on 
VithI V. Tulsiram. ILR (1950) Nag 506. 
(AIR 1950 Nag 88). In our opinion, that 
case is not in point. All that is held there 
is that the payment in respc'ct of diet 
money and travelling expenses of wit- 
nesses falls under the head "other fees 
payable" mentioned in section 204 (3). 
Criminal Procedure Code, so that In a 
private prosecution, the complainant is 
under legal obligation to pJiy process 
fees before summonses are issued to his 
finesses and in default, the complaint 
is liable to be dismissed under S. 204 
(3). The other case relied on by Shri 
Tamaskar is In re Vendanta. AIR 1950 
Mad 283. But there the question was 
whether the Government should be 


other viritnesses. whether for prosecution 
or the defence. (2) When a witness Is 
summoned or recalled by the <^urt of 
Its own motion under section 540. Cri- 
minal Procedure Code, the Government 
has to pay his expenses. (3) In a non- 
ballable case, even If cognizance Is taken 
on a complaint, the Govemrnent 1^ to 
pay expenses of the complainant and 
witnesses whether for the prosecution or 
the defence. (4) Now remains a bailable 
case cognizance ol which Is takm on a 
private complaint. This rule does not 
Bpedfically lay down who is to pay the 
expenses of witnesses. Such a c^ 
comes within the purview of eifuse (a) 
(U) of this Rule, and the matter has 
left in the discretion of the Presiding 
Ofncer. In exerciring that dl^Uoa ne 
has to consider whether such paymmt 
would be "direcUv In furtherance of the 
public Interest", ■^e Rule has jaW d^ 
the principle and criterion on which Judi- 
cial discretion has to be exerased, 

8. One of the well known theorie^f 
punishment Is retributive *eory, ^ 
State has taken upon Itself to Inflict 
appropriate punishment upon an ofle^ 
der instead of allowing the virtim -to 
lake private vengeance in the form oi 
tooth for tooth. 

"The retributive theory Is not. of 
course, the narrow theory of vengeance 
but rather the doctrine that the vming 
done by the prisoner can be negated only 
by the infliction of the appropriate 
punishment”. 

(Baton on Jurisprudence). 

Salmond says: 

"Retributive punishment, In the only 
eense in which it is admissible In any 
rational system of administering justice. 
Is that which serves for the satisfaction 
of that emotion of retributive, indigna- 
tion which in all healthy communities is 
stirred up by injustice. It gratiOes the 
inriinct of revenge or retaliation which 
exists not merely in - the individual 
wronged, but also by way of sympathetic 
extension in the sodety at large. Al- 
though the system of private revenge has 
been suppressed, the emotions and In- 
stincts that lay at the root of It are still 
extant Inhuman nature, and it Is a dis- 
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required to pay subsistence ailow^ce of 
defence witnesses It was ^^Id that ^ 
Dower given to the criminal Court 
Action 544, Criimnal £ 

discretionary. This case also is not in 

point. 

11 The present case is one where the 

Srdt (Crimia..'“Uea^v 

High Court complainant 

are of the opinion that the comoi^ 

should clfled"^slnce the point 

nesses to be ^ecai . Qourt in this 
was not before the tnal 

light, ends of the com- 

Baghel’s resquest ^ ^ -to deposit 

plainant a Slo5^d. We have 

the expenses sho’jl^° learned Magistrate 

fafi^ eSortn^e^^rding order of dis- 
mal of the complaint. 

12. The appeal is J^sLg°1hI 

of the trial Magirtrate, 

complaint, is , Court for recalling 

go back to *e tnal court lo 

the prosecution ction 256. Cri- 

further ma *!•» «*“>■ 

msk/d.v.c, 
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minor child to his guardian when wrong- 
fully deprived of it But it is ^ ex- 
traordinary remedy and the writ is is^- 
ed where, in the circumstances of me 
particular case, ordinary remedy provid- 
ed by the law, is either not available or 
is ineffective or inadequate. For restora- 
tion of custody of a minor from a per- 
son, who according to the personal law, 
is not his legal or natural guardiam the 
ordinary remedy lies under the Hindu 
Minority and Guardianship Act or the 
Guardians and Wards Act, as the case 
may be. and it is only in exception^ 
cases that the rights of the parties to t^ 
custody of the minor will be determmed 
on a petition for habeas corpus. 

(Paras 7, 8j 

(B) Criminal P. C. (1898), S. 491 — * 
Custody of minor — Application for 
Availability of alternative remedy is not a 
bar. 


Bhagwati^^^. Kespon- 

shna Awadhiya ana 

^^S£c. Petn. No. 2 of 1968. D/- 22-3- 

per rem^'^y ,;rJpNaturc of right — Wei- 
fare of .^or 

of haheayoopus 

its influence to restore the cusw 

GL/JL/C945/68 


It cannot however be said that m ap- 
plication under section 491, Cnmi^ 

P. C. by a guardian for custody of the 
minor, cannot lie just because there iS 
the ordinary remedy provided by the 
law. The paramount consideration m 
every such case is the welfare of the 
minor. The best interest of the child is 
the primary consideration; the right ol 
the guardian is secondary and it wiU not 
be enforced by issuance of the writ '^h^ 
it is in conflict with the former coi^- 
deration. The underlying pnnciple is that 
the guardian’s claim to the custody ol 
the child is not a right in the^ nature ol 
property but, indeed, it is a right in me 
nature of trust for the benefit of the 
minor. Where there is imminent d^g« 
to the health or safety or morals of me 
minor, an interim order for production 
of the minor becomes necessary. 

(Para v} 

Cases Referred : Chronological Paras 
(1960) AIR I960 SC 93 (¥ 47) = 

(1960) 1 SCR 597 = 1960 Cn LJ 
164. Gohar Begum v. Suggi 
Begum „ ^ 

fl957) AIR 1957 Andh Pra 704 
' (V 4^=1956 Andh WR 939. ^ 
Basavalingam v. Swarajyalakshmi -5 

■»-» y-f 


S. C. Dutt. for Petitioner; P. S. 
Padhye, for Respondent No. 1. 

SHIV DAYAL. J:. This is a petition 
under section 491. Criminal Proc^ure 
Code and Article 226 of me Constitu- 
tion ’ for issue of a ^vrit in the natoa 
of habeas corpus. It is alleged by the 
petitioner mat she was married to Yadav, 
Krishna, respondent 1. on 7 March 1964 
according to Hindu rites. They b^e t^ 
children: Shyam aged about 2-1/2 yeara 
and Ramoo about 5 months. The husb^ 
is a lecturer in me Government 
Secondary School Dongaragarh, distrirt 
Durg The parents of me petiUoner r^de 
at Jabalpur, Because of his ill-treatment 
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she came to Jabalpur for her first deli- 
very This was with the pemussion of 
her husband, but she wanted ari assur- 
ance of good behaviour to be given to 
her, before she would return. The hus- 
band then instituted a suit for resUtu- 
tion of conjugal rights imder section 9 
of the Hindu Marriage Act, in the Court 
of the District Judge, Rajanandgaon. This 
was in March 1966. But. when he came 
to Jabalpur in June 1966, there was con- 
ciliation in the presence of resp^able 
persons. She then agreed to go and stay 
with bim , provided he withdrew the suit. 
That was done. She went back and 
started living and cohabiting ^th him at 
Dongargarh. 

2. She further alleges that he again 
started ill-treating and beating her and 
also threatened to kill her. In the mpn- 
while, she ag«dn conceived and, to hdp 
her in her delivery, her mother was call- 
ed from Jabalpur. Her father also went 
there to see her. On 25 October 1967, toe 
younger child was delivered. On 3rd 
cember 1967, toe husband quarrelled with 
the petitioner and her parents and 
threw out the luggage of her parents and 
p^ed her out of the house sa:^g that 
he no more wanted her or any relations of 
her to live with him. She resisted but 
she was forcibly turned out. She warited 
her children to accompany her but they 
were forcibly kept back by the hus- 
band. 

3. In these drcumstances. she alleges 
that the children are under illegal and 
unlawful detention of their father inas- 
much asunder the law she is enUtlw to 
their custody and that the welfare of toe 
min or children lies in their staying with 
her. 

4. Shrimati KejabM (respondent 2) Is 
the sister of Yadav Krishna; Sambaroo 
Ram (respondent 3) is his brother-in-law. 
Yadav Krishna has kept Ramoo. toe 
younger child, with them and is under 
their care. 


5. Yadav Krishna opposes this peti- 
tion. In the return filed by him, he inter 
alia denies that he ever ill-treated the 
petitioner. He says that she being toe 
only child of her parents, the latter want 
him to stay with them, but to this he 
does not agree. This seems to be the rift 
In the lute between him and the peti- 
tioner. He says that the children were 
left by he petitioner herself, and that 
they are being looked after very well. 
He denies that it will be in the interest 
of toe children that they live with the 
petitioner. He says that Ramoo is not 
with respondent 2 or 3 but he has kept 
toe Dutt (?) under the care of his pater- 
nal aunt at Raipur. Her name has not 
been disclosed. 


6. When this petition came up for 
hearing, Shri Dutt for toe petitioner and 


Shrl Padhye for Yadav Klrishna made 
a rincere and prolonged endeavour for 
reojndliation. It is remarkable that nei- 
ther side has anything to say against 
the moral character of the other. It Is 
quite clear that they are not carrying 
on well with each other, but the cause 
of this seems to be petty domestic quar- 
rels. Although the present proceeding is 
not imder the Hindu Marriage Act, or 
the Hindu Minority and Guardianship 
Act, it appeared that if the parties came to 
an amicable settlement, it would be in 
the interests of both the children and this 
petition would become Infructuous. But, 
ultimately, learned counsel stated that 
toe parties could not come to terms 
amicably. 


7. The writ of habeas corptis ad sub- 
jiciendum, ie., you have the body to sub- 
mit or answer, is conunonly Imown as 
toe writ of habeas corpus. It is a pre- 
rogative process for securing the liberty 
of the subject by affor ding ; an effective 
means of Immediate release from an Il- 
legal or improper detention. The writ also 
extends its influence to restore toe cus- 
tody of a minor to his guardian when 
wrongfully deprived of it The detention 
of a minor by a person who Is not enti- 
tled to his legal custody is treated, for 
toe purpose of granting the writ as equi- 
valent to Imprisonment of the minor. It 
Is, toerefore, not necessary to show that 
any force or restraint is being tised 
gainst the minor by the respondent. In 
Gohar Begum v. Suggi Begum, 1960-1 
SCR 597 -(AIR 1960 SC 93) where the 
mother had, under the personal law, the 
legal right to the custody of her illegiti- 
mate minor child, the ^^t was issued. 


8. But it must be remembered that 
this prerogative writ Is an extraor^ary 
remedy and the writ is issued where, id 
the circumstances of the particidar case, 
ordinary remedy provided by the law, Is 
either not available or is Ineffective or 
Inadequate. Otherwise, a writ will not be 
Israed; it will be open to the person ag- 
grieved to seek the ordinary remedy. Thus 
the power of the High Court in grant- 
ing the writ is qualified and has to be 
used In the exercise of judicious and 
sound discretion. For restoration of cus- 
tody of a minor from a person, who ac- 
cording to the personal law, is not his 
legal or natural guardian, the ordinary 
remedy lies under the Hindu Minority and 
Guardianship Act or the Guardians and 
Wards Act, as the case may be, and it is 
only in exceptional cases that the rights 
of the parties to the custody of the minor 
will be determined on a petition for 
habeas corpus. (See M, Basavalingam v. 
M, Swarajyal akshml , AIR 1957 Andh 
Pra 704). 

9. It cannot be said that an applica- 
tion imder section 491, Criminal Proce- 
dure Code by a guardian for custody of 
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the minor cannot lie just because there 
is the ordinary remedy provided by the 
law. The paramount consideration in every 
such case is the welfare of the minor. The 
best interest of the child is the primary 
consideration; the right of the guardian 
is secondary and it will not be enforced 
by issuance of the writ when it is 
in conflict with the former consideration 
If that paramount consideration does not 
call for the writ to be issued, it will be 
refused and the applicant would be left 
to resort to the remedy provided rmder 
the ordinary law. The underlying prin- 
ciple is that the guardian’s claim to the 
custody of the child is not a right in the 
nature of property but, indeed, it is a 
right in the natmre of trust for the bene- 
fit of the minor. Where there is im- 
minent danger to the health or safety or 
morals of the minor, an interim order 
for production of lie minor ‘becomes 
necessary, 

10. We shall now apply these princi- 
dples to the present case The petitioner 
is the mother of both the minor children, 
Shyam and Ramoo. Both of them are 
imder five years of age Section 6 of the 
Hindu Minority and Guardianship Act, 
1956, enacts that the natural guardian of 
a Hindu minor boy is the father _ and 
after him, the mother. Then there is a 
proviso which reads thus: 

" provided that the custody of a 

minor who has not completed the age of 
five years shall ordinarily be with the 
mother;” 

The language of the proviso makes it 
abundantly clear that although the guar- 
dian is the father, the custody shall be 
with the mother rmtil the minor com- 
pletes the age of five years. 

11. Shyam, the elder child, is with his 
father. He cannot be called a stranger; 
after all, Shyam is his son. There is 
absolutely nothing to show that there is 
imminent danger to the health or safety 
or morals of Shyam, while he is in the 
custody of Yadav Krishna. Likewise, 
there is nothing on the basis of which 
it can be said that it will not be in the 
interest of the minor to stay with his 
father. On the contrary, it appears to us 
that having regard to the welfare of this 
boy, it will be better that he stays -with 
his father. This is the time that his edu- 
cation should begimYadav Krishna is a 
lecturer in a Government Higher Secon- 
daiy School. He can look after the boy 
very welL Having regard to aU these 
circumstances, issuance of habeas corpus 
must be refused in his case. 

12. But the same situation does not 
obtain as regards Ramoo. He is a_ little 
babe of about five months. Considera- 
tions of his welfare require that he 
Ehordd be kept ^vith the mother in pre- 
ference to the father. It is true that the 


ptitioner is also a teacher in a School, 
but, during her absence for a few hours 
every day when she goes to the School, 
she voluntarily parted with the custody 
of Ramoo by entrusting him to his pater- 
nal aunt, who does not reside at Don- 
gargarh; she resides at Raipur, which is 
said to be about 100 miles away from 
Dongargarh. Ramoo is thus not under the 
immediate care and custody of Yadav KW - 
shna. There is not the slightest doubt 
that the care of this yormger child will 
be much better if he is kept with his 
mother, 

_ 13. Let us still hope that the peti- 
tioner and her husband will amicably set- 
tle their quarrels. 

14. Accordingly, we direct that the 
respondents shall forthwith place Ramoo 
imder the care and custody of the peti- 
tioner. This petition is dismissed as 
regards Shyam, Shri Dutt and Shri 
Padhye agree that the child Ramoo shall 
be handed over by Yadav Krishna (res- 
pondent No. 1) to the petitioner in the 
presence of the District Magistrate, Rai- 
pur, or, in his absence, in the presence 
of the City ifagistrate, Raipur, on 2 
April 1968. We direct that a warrant 
shall be issued accordingly. The warrant 
shall be served on respondent no. 1 to 
produce Ramoo before the District Magis- 
trate or the City Magistrate, as direrted 
above, Shri Padhye and Shri Dutt will 
also intimate the respective parties forth- 
with. There shall be no order for 
costs of this proceeding. 

HGPyD.V.C, Order accordingly. 


AIR 1965 IVIADHYA PRADESH 25 
(V 5G C 9) 

P. V. DIXIT, C, J. 

AND R. J. BHAVE, J. 

M/s. S, EL Kalani and Co., Indore, Peti- 
tioner V. Iron and Steel Controller, Cal- 
cutta and others, Respondents. 

Misc. Petn. No. 150 of 1967, D/- 30-4- 
1968. 

Iron and Steel (Control) Order, 1956 — 
Joint Plant Committee not amenable to 
writ jurisdiction. (Govt, of India Notifi- 
cation dt. 29-2-19G4 in Gazette of India 
Extraordinary dt. 1-3-1964) — (Constitu- 
tion of India Art. 226 — Joint Plant Com- 
mittee — Iron and Steel Order (1956) — 
.Writ docs not lie. 

The Joint Plant Committee constituted 
by the Government after withdrav/al of 
control on certain categories of iron and 
steel goods hitherto covered by the Iron and 
Steel (Control) Order, 1956, wrote to the 
producers (Plants) not to despatch goods 
to the petitioner. The same was sought 
to be quashed by a writ under Art. 226 
of the Constitution. 
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Held that the Committee was not a 
statutory body formed under any enact- 
ment or regulation and was not there- 
fore amenable to the writ jurisdiction of 
the High Court The fact that the Con- 
troller was the ex-officio chairman of the 
Committee did not clothe it with any 
executive power. Moreover, the letter 
was no more than a mere advice to me 
plants who may or may not comply with 
It. (Para 10) 

Cases Bcfcrreds Chronological Paras 
(1931) AIR 1931 PC 248 fV 18)- 
1931 AC 670. Eshuagbayi Elekov. 

Officer Administering Govt of 
Nigeria » 

G. M. Chaphekar, for PetUIonen 
K. K. Dube, Govt Advocate, for Res- 
pondent 

BHAVE, J.S By this petition under 
article 226 of the Constitution, the peti- 
tioner seeks a writ of mandamus direct- 
ing the respondent No. 1., The Iron and 
Steel Controller. Calcutta, to withdraw 
the orders dated 14th October. 1966 and 
5th December 1966 (Annexures C and D) 
under which the producers are directed 
to suspend despatches of the Iron and 
steel materials against all the indents to 
controlled as well as decontrolled cate- 
gories planned prior to 1st March 19M 
In respect of the petitioner-firm which is 
•a registered stock-hoider’ under the Iron 
and Steel (Control) Order. 1956. The 
petitioner also prays that the respondents 
2 and 3. namely, the Planning Office, 
Joint Plant Committee. Calcutta, and the 
Executive Secretary, Joint Plant Com- 
mittee, Calcutta, be prohibited from giv- 
ing effect to the aforesaid orders issued by 
the respondent No. 1 and be directed to 
plan the indents submitted by the Peti- 
tioner. 

2. The petitioner-firm carries on buri- 
ness in iron and steel. When the Iron and 
Steel (Control of Production and Distribu- 
tion) Order, 1941 was promulgated by the 
Central Government, the firm got Itself 
registered as a ‘registered stock-holder’ 
under that Order with respect to Its busi- 
ness carried on at Burwahs. The 1941- 
Order was superseded by another order, 
styled as ’The Iron and Steel (Control) 
Order. 1956’ under which the registra- 
tions granted under the repealed Order 
were continued. The petitioner-firm had 
obtained registration as 'stock-holderi 
under the 1956-Order for its business 
carried on at Indore as well. The two 
registration certificates are Annexures A 
it B. 

According to the procedure under the 
Iron and Steel (Control) Order, 1956, or 
its predecessor order, the Government of 
India used to allot State-wise quota of 
Iron and Steel and the States used to 
sub-divide that quota amongst the vari- 
ous stock-holders and used to issue the 


quota certificates to the stock-holders ta 
accordance with the quota allotted to tht 
share of each registered stock-holder. On 
receipt of the quota certificate, each 
stock-holder used to place indents foil 
his requirement with the Iron and Sled 
Controller. Calcutta, who used to plan 
the indents and issue directions to the 
producers to book and to despatch the 
goods according to the indents as planned 
by him. • 

3. The Government of India, on tM 
recommendation of the Committee Cn 
Economists, decided to withdraw statu- 
tory control over certain categories cf 
Iron and steel Accordingly. It issued ft 
Notification, dated 29th February _1964 , 

published in the gazette of India Extra- 
ordinary. dated 1st March. 1964. by whidl 
notification all the categories of Iron and 
steel other than those specified in Sche- 
dule 1 of the Notification were decon- 
trolled. The effect of this Notification wraS 
that all the dealers In iron and steel. 
respective of the fact whether they were 
'stock-holders' or not. could directly deal 
with the producers and obtain their 
requirements from them and deal with 
the iron and steel so obtained in anx 
manner they liked without any restilo 
tion as to price etc. 

The decontrol of the said categories 
was likely to create difficulties in tha 
matter of proper distribution of iron and 
steel goods between the different States 
and the prices were also likely to 
It was. therefore, recommended by tha 
Committee that the plants (producers) 
themselves should be entrusted with tha 
work of ensuring propier distribution ^ 
the iron and steel goods and to maintain 
proper level of prices. With this view, 
the Government of India constituted a 
Joint Plant Committee consisting of 0) 
the Iron and Steel Controller, Calcutta, 
as its Chairman ex officio; (U) a repre* 
sentative of each plants, and (lil) a-repre- 
sentalive of the Railway Ministry. Thia 
Committee was entrusted with the work 
of obtaining from the producers, inden- 
tors and authorised dealers such informa- 
tion and data as It may require in con- 
nection writh the planning of the pro- 
duction, scrutiny of the indents and al- 
location to different plants. 

In the case of decontrolled categories; 
the Joint Plant Committee was given tlW 
authority to fix the ex-works price. Tha 
producers were given freedom to recog- 
nise anyone as a trader in iron and st^ 
of decontrolled categories after satisfy- 
ing themselves of his credentials. On 
surii recognition, the traders were to ba 
treated as authorised dealers. Such au- 
thorised dealers could also be appctot- 
ed by the Joint Plant Committee. Tha 
Committee was expected to plan thfl 
indents of the authorised dealers 
nised by the producers or by the Jcdid 
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Plant Committee Itself. The formation of 
♦he JointPlant Committee was Mtified 
£r the Government of Indte on 

the control over certam categories 

was withdrawn. 


j The case of the petitioner-firm is 

dated 7-12-1966 Mem^ran- 

Kcond f^P°Pl^"De^ember. 1966 (Annex- 
dum dated lotn uec nccording to 

PI, .on Plant ciStoo. 

the policy of the Joint ^lam 
no planning of oontroll^ or oe 

ed categon^ th^ Iron md Steel 

party again^ mav have imposed 

Controller. Calcutta, imy 

embargo o"^®^®^''^rfect or defective 
l^^fS^ctive ^ S materials in- 
rivad .nT“'te "aaona <or auch em- 
bargo or suspension. aViot «<; the 

It was stated in ij^^^lcutta. had 

Iron and Steel .Controller 
imposed suspensio^n des^wn^^^^^^ 
petitioner. ^IJ^direction of the Iron 

plan the indent. The Calcutta, referred 
and Steel Controller C^lcuU^ 
to in the above memo, is xo 
Sng effect +n ausnend 


and till such time as the suspension order 
was not withdrawn by the Iron and 
Steel Controller. Calcutta, nothing could 
be done with respect to the petitoner. 

6- The petitioner’s contention is ^at 
the directions issued by the rospondem 
No 1 under Annexures C and D were 
Issued without giving the Petitioner any 
opportunity of being heard and 
bringing to the notice of fte- petitioner 
as to on account of which default on ite 
part the directions were issued It was 
urged that this resulted in violation of 
the principles of natur^ justice and the 
directions issued by the Iron and Steel 
Controller. Calcutta. are 
quashed. It was further submitted tot 

the Joint Plant CommiUee was comU- 
tuted by the Central Government ^d 
thus it was a statutory body and wm 
also bound by the saine principles The 
refusal of the Controller to afford any 
Sportunity to the petitioner to 
Its position and the refusal of the re^ 
pondents 2 and 3 to plan its mdente 
without disclosing any vahd [oaM^ has 
resulted in arbilranly excluding the 
petitioner from the Iron and ?toel bua 
ness. It was urged that the petitioner has 
no remedy against the .arbitrary action 
of the respondents apart fromito remedy 
under Article 226 of the Constitution. 



ed categoric as weu jg^ in res- 

gones Plannedj.n ^g^nck-holdership of 

pect of . j i Ganesb 

toore City at Bur- 
Ganj. (Pdia nnder Registration 

Sf vears.- 

(Annexure C) 

This direction was^wi gurwaha. A 

ioner’s busmeas at Itidore. 

aAd?0^«Vj%^An„»ure_E, 

action taken by 1^ b^t 

xeceivcd by to " mentation dated 

petitioner sent a //PnnexureG) to the 
19th December J966 (Annexur^^^ . 

third respondent Pomtmg^^^^^^j^^ 

tot the suspension indents which 

applicable to only Control- 

were planned upto effect, 

ler’s directive ^ad no Pmsp'.cxwe 

and that tore was no justi icau^^ indents 

Committee to ^ef^ categories submitted 

of the decontrolled categoni^ 

by toe poUUo«r sutoiMu™- to to..^,^to 

The petitioner wa^ nowev^ 

that the decision already taHen was nu 


7. Shri Chaphekar. learned counsel 
for the petitioner, urged that the execu- 
tive can only act m Pursuance of the 
powers given to it by law. No 
of the executive can interfere wt^ to 
liberty or property of the subject ex- 
cept on the condition that he can sup- 
port the legality of his action before 
a court of justice. In support, he 
relied on the decision of the Pnvy Conn- 
s' in Eshugbayi Eleko v. Officer Atoims- 
tering Government of Nigeria, AIR 1931 
PC 248 He. therefore, urgrf that the 
re%Sents must ju^fv .before this 
court as to under which provision of 1^ 
?he acUon was taken against the peti- 

^8. In the return filed .on btolf of 
the respondent No. 1. it is stated to 
S^nex^es C and ^ do not contain any 
order of the respondent No 1. Under 
tole memos all the producers have 
been merely advised to suspend desp^- 
chls ?f iron and steel materials to the 
nptitioner for a period of three years. 
IMS ^needed that the advice given wm 
riot in exercise of any powers confe^cd 
o?to r^pondent No. 1 under the Iron 
and Steel (Control) Order, the advice was 
given by the respondent No. 1 ^orely 
fn his administrative capaaty. and it is 
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The advice was, therefore, Issued 
the 'Standardised Black-listing Code. ^ 
the reasons that impelled the Central 
Government were kept secret and co^- 
dential on grounds of public poUc7, they 
could not be disclosed to the petitioner. 
It was, therefore, urged that no wnt 
could be issued as against the respon- 
dent No. 1. 


9. On behalf of the respondents 2 and 
3, it has been urged that after certain 
categories of iron and steel were decon- 
trolled, the producers as weU as toe 
dealers have been left free to deal wito 
those items in any manner they Hk^ 
the Joint Plant Committee Is a self- 
created organisation of the producersj 
and that it is not a statutory body. The 
decision of the Joint Plant Committee 
not to deal with persons who have been 
found guilty of malpractices or about 
whom there is a suspicion to the same 
effect is in the national Interest: toe 
Joint Plant Committee cannot be forced 
to deal with an undesirable person:^ and 
that it not being a statutory oommittee. 
no writ can be Issued against it 
10. From the language of Aimexures 
C and D it is clear that toey do not 
o/intain ajiy ordoT Issued by the Iron ana 
Steel Controller. Calcutta} it is nieraly 
an advice tendered to the producers. The 
rKjxmdenl No. 1 has conceded 
The Joint Plant Committee is, therelore, 
not bound to accent the adrice ajd «ah 
deal with the petiUoner U it so deslr^ 
As Annemires C and D do not cont^ 
any binding orders of the Controller, the 
same cannot be quashed; nor can toe 
Controller be directed to withdraw toe 
same. After the noUIicatlon decontroll- 
ing certrin categories 
petitioner ceased to be a stock-holder 
vis-a-vis these categories; it become just 
a dealer In those items. The producera 
may deal wito it or may insist tl^ It 
should come through the Jomt Plant 
Committee. The Joint Plant Comrmttee 
may alM disregard the advice of the Con- 
troller and may deal with the petitioner. 
The fact that the Controller is also an ex- 
offido rha^ rman of the Joint Plant Com- 
mittee does not make any difference so far 
as the leg^ position Is concerned, "We are 
of the view that the Joint Plant Com- 
mittee Is not a 'statutory committee' ap- 
pointed under any enactment or regula- 
tion. The Committee was formed by the 
Central Government in its admiitistrative 
capadty and is, as a matter of fact, a 
self-imposed organisation of the produ- 
cers to ensure proper distribution of 
their products at proper price. The mere 
fact that the Controller is the exoffido 
rhatirnati of the Committee does not 
dothe it with any executive authori^. 
We are, therefore, of the view that no writ 
can be issued against the Joint Plant Cccn- 
mittee or its officers also. 


11, For the aforesaid reasons, we do 
not wish to enter Into the controversy 
as to whether the petitioner was guil^ 
of malpractices or whether there was 
any justification for the respondent no.l 
to issue the advice or for the Committee 
to accept the same. The proper remedy 
of the petitioner is to approach the autho- 
rities and satisfy them about its pro- 
per and clean dealings. The petitioner is 
not entitled to any relief from this court 
under Article 226 of the Constitution. 

12. The petition, therefore, fails and 
Is dismissed. In the drcumstances of the 
case, we make no order as to costs. The 
amount of the security deposit shall be 
refunded to the petitioner. 

TVN/D.V.& Petition dismissed. 
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(V 56 C 10) 

P. V. DIXIT. C. J. 

AND G. P. SINGH. J. 

The Collector, Seoni, Appellant v. Dadoo 
Togendra Nath Singh, and others, Res-i 
pondents. 

First Appeal No. 88 of 1667, D/- 4-5- 
1968, from decree of Addl. Dist J- 
Seoni, D/- 2-5-1967. 

(A) Land Acqubition Act (1894), Ss, II 
and 12 — Award under — Claim for en- 
hanced eompcnsation — Onus to prove 
inadequacy of award b on claimant. 

The pa^ claiming enhanced compen- 
sation b In the position of a plaintiff and 
he must produce evidence to show that 
the award of the Collector is inadequate. 
He can no doubt dbcharge toe initial 
burden by producing evidence showing 
prima facie that the award is inadequata 
But in the absence of any such evidence 
the award will stand. AIR 1933 Bom 351 
and AIR 1964 Madh Pra 196. ReL on. 

(Para 13) 

(B) Land Acquisition Act (1894), S.54 
“ Appeal under — Filing of appeal by 
Collector not in State’s name but in hb 
own as appellant — Appeal b not incom- 
petent AIR 1961 Bladh Pra 196, ReLos. 

(Para 3) 

(C) Land Acquisition Act (1894), Ss. 9. 
13, 25 (1) — Claim for compensation in 
pursuance of notice under S. 9 — Award 
in excess of claim b wrong. 

A claim made on a notice under sec- 
tion 9 for getting compensation cannot 
be equated to an offer which leads to 
the formation of a contract Section 25 
(1) b plain and contains a statutory in- 
junction to the Court not to award com- 
pensation in excess of what b claimed 
in piirsuance to a notice imder S. 9. An 
award made in excess of the amount 
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daimed is wrong. AIK 1943 Mad 

Land Acquisition Act_ (1894), S. K 
_A^cnltuxal land, acquisition of _ 
riaim for valuation as building M 
Absence of evidence to prove such p 
SS of lo»a - VaIuot.|n 0| 

site camot l)e made. A™ 

465, Foil. . , T> 

Cases Referred: ^^Chrondo^ca^ F^as 
^967) AIR 1967 SC 465 (V 54) 

^ (1967) 1 SCK 489, R^shub“ 

Karayan V. Govt, of Uttar Pra 

(iSJ'civn Appeal Nos. 313 to 31G 
nf 1063 D/“ 30-8-196o (faLJ, 

JiiaS V. District Collector. 

mq^^ATR 1964 Madh Pra 196 
‘“(V 5h2i 9M MPU m CoEector 

EalEaih V. a>at',tbhul 3 - 

u“m S S. Ilio- , 

aS &fl933'Bo'r361 (V 20)- 
“35 E™ LE 263.^^ Develop- 
ment Officer v. Thyabalh 
TC P Munshi, Govt. Advocate, for 
pj-art' ^.“s^Dl.a^madhtori, to Bes- 
pondents. 


HI 


ttl 


SL P. 29 

the land should be fixed at Rs. 11,000/- 
per acre. On this finding a sum of Rupees 
80,850 together with 6% interest was 
awarded by the Additional District Judge 
to the respondents as compensation. 

3. Before we proceed to examine the 
contentions advanced on behalf of the 
appellant we must first d^ose of a pr^ 
liimnary objection regarding the tenabi- 
lity of appeal The objection is that the 
Collector has no right of appeal and 
therefore the appeal should have been 
filed by the State. There is no subrtance 
in this objection as it is conduded' 
against the respondents by a Division 
Bench ruling of this Gourt m ^Uector, 
Raigarh v. Chaturbhuj. 1964 MPIU 220 

atp. 222; (AIR 1964 Madh Pra 196 at 
p, 199) where it v/as observed: 


tt3 


'On behalf of the respondeiife. , Shri 
B. K. Verma has raised a preh^ary 
objection that the appeals ^oMd have 
been filed in the name of the State 
Government and as -they Imve been 
nreferred by the Collector. Raigar^ they 
Should be dismissed. It is true t^t tte 
State Government is the 
grieved and the 

been filed in the name of the State Gov- 
emment through the Colledor as th^ 

SINGH, X: Tills, app^ Inofif by*thl a%ht to act to^the Govamment under 
the Land Acqu^ition 4^^.. against the spedfic provisions of the Act. For 

CoUector, Seom and ^ ^difitional Dis- instance, it is the duty of the GoUedor 
an award made oy ^ 1957 on to make an award and after he has done 

trict Judge. Seom on 2nd May.^w^ to ^ Ppssessmn of the 

a xGfsrcncc under S* 18 cer+inn 16. The duty of pay 


Didrict Seom_ ■^f„g^'^^}J,r®^pleS^ntation 
Government m jor ^le^ ._ 

of Seoni Water Supplj Soh^ine^no^ 
fication un^^r seefion £ ^ 


so it is he wno taxes — 

land under section 16._ The duty of pay- 
ing the compensation is laid on the Col 
lector under section 31. Section 28 
requires the Collector to pay mtered on 
g?^ount awarded by tte ^urt m 
excess of his award. In f atj ^ 
amounts have to be _ paid by the State 


ti?n?o£ the Act were issued to the fellectorvmnts to be relieved of a part 

nn 28th December. 1963 in statutory liability created by the 

Sy^wul ttsy filed their data to otobe fi/ .fipuld In owr 

Ifd^dtotab to opta0„,„be »fiUed^o pre „ an^ 


“■5 'S”tbf Itad ^ much tarS they 

wffllPE to aecapt PcmP'“»ton^‘ 

the rate of L300/ P award 

AuS °1%4. On the material 
cn 17th Au^sr, 


opinion, be enmiea lo , "rirn 

against the award. We do not thi^^at 
it is necessary to file the aweal formal^ 
ly in the name of the State Government. 

4 The first contention raised for the 
land Acqmsiuon ^ on“ the"inaterial appellant is that the Court below had no 

cn 17th Au^st. value JSetion to award to the respondente 

produced before mrn ne Asn/- -per mnrp than Rs 1,500/- per acre for they 

of the land acquire ^ sum of claimed compensation only at this rate 

fni/ ^(hSlutoff 15 percent for com- in their reply ^ no^^^ 

Lme SSisition) tion 9 of the Act. 

pulsory d jjgalso interest at 4 per After the respondents were served 

fcnrfromSedTteofteldng overofpo^^^^ ^4 ^^fcL'^^defsection.9 of the Ac^ 
sion S 19th September, 1964 they filed their claun m which they 

mont The respondents then applied fo as under; 

a reference under section 18 of the A . ^ That the non-applicants do not op- 

The Suonal District Judge. Seom who 1 . ’'p'^oceedings 

vdue ol toltadip quetaOD is bcmEPCpuficd 
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on essential pubUc purpose, namely, 
water-works. 

2. As regards price, the non-appUcanto 
have already made It clear mat m- 
thoueh the price o( the land looking to the 
dtuation and the locaUty is and can be 
much more, however, the 
are willing to accept at the rate of 
Ra 1.500/- per acre. 

3 It is submitted that the area 7.53 
acres out of Khasra No. 47/1 may ^ 
acquired on payment of the price of ^e 
land at the rate of 1.500/- per aer^ 
as the lands adjoining this land and 
dtuated in a lesser advantageous por- 
tion are sold at this rate. As a matter 
of fact the non-applicants have already 
received offers of the land In question at 
the rate of 0 25 N. P. per square foot 
but the non-applicants are refu^ng those 
offers In view of the fact tl^t the land 
In question Is being acquired for a public 

Vove hpcn the reason, the 
their claim of 


ts claimed In pursuance of a notice under 
section fl. The unambiguous language ol 
this section cannot be defeated by an 
argument based on an analogy of offer 
and acceptance. It will be seen that the 
injunction here is for the Court and 
certainly in no sense can it be said that 
a claim made in reply to notice under 
section 9 is an offer made to the Court, 
l^atwer may have been the reason to 
claim compensation at the rate of Rupees 
1.500/- per acre, the Court is bound to 
lake it as the maximum limit which can- 
not be exceeded. 

7. We. therefore, accept the conten- 
tion that the (^urt below was clearly 
wrong in making an award in favour of 
the respondents which was far In excess 
of the amount claimed by them before 
the Collector. 


8. Next it is urged that the finding 
that the market rate of land at the time 
of notification under section 4 was Rupees 
. — . - . . , ... .. 1 .,;.... 11.000/- per acre is without any evidence 

respondents r®stncted Ine^ cia^ o respondents have failed to 

compensation to Pfove that the compensation awarded by 


It was *not open for the Court to awaid 
to them more than what 
A clear statutory provision to that eff^ 
is contained in section 25 (U of the Act 
which reads as follows . , 

"When the applicant has made a 


the Collector was not proper. 

It must be recalled that the notf- 
flcation under section 4 of the Act for 
acquisition of the land was publi^^ on 
4lh November. 1963. This date Is there- 


Ihe amount so “ A®. 

the amount awanJed by the Collector 

under S, 11.” 

The Court below has not rnade any 
reference to section 25 (11 and has got 
over the difficulty by placing reliance on 
In re Zamindar of Ettayapuram. AIR 
1943 Mad 337. In that case It held 
that compensation may be aliov/ed at a 
rate higher than what Is claimed to im 
application for reference under b. I». 
but it cannot exceed the Unut Imposed 
by seotion 25 (1) and. therelore cannot 
be In excess ol what is claimed In reply 
to noUee under section 9. This case thus 
does not at all support the view taken by 
the Court below. 

6. It has further been said to the 
Judgment under appeal and has also b«n 
argued before us for the respondents that 
their willingness to accept compensation 
at the rate of Rs. 1,500/- per acre wasto 
the nature of an offer and as It was not 
accepted by the Collector who awarded 
compensation at the rate of Rs. 450/- per 
acre, the respondents were not bound by 
their initial offer. There Is no substance 
to this argument. A claim made on a 
Inotlce under section 9 for getting com- 
pensation cannot be equated to an offer 
Iwhich leads to the formation of a con- 
jtmct. Section 25 (1) is plain and contains 
'a statutory Injunction to the Court not 
to award compensation in excess of what 


Court below have produced in evidence 
two sale deeds Exs. N. A. land C. D. 1. 
The firstsaledeed isof23rd April. 1966 
and the second one Is of 27th July. 196G. 
These sale deeds which were executed 
nearly two and halt years after the notifi- 
cation underS 4 cannot be t^iken as rele- 
vant for valuing the land in these pro- 
ceedings. As regards the appellant, a sale 
deed executed on 2nd May. 1963 (Ex. A-1) 
has been filed and proved. This sale deed 
relates to 7.55 acres of land which was 
sold for a sum of Rs. 3.500/-. This land 
b at a distance of two furlongs from the 
acquired land. This sale was al^ relied 
upon by the Collector In fixing the 
compensation at the rate of Rs. 450/- 
per acre. In the absence of any other 
satisfactory evidence. Ex. A-1 can cer- 
tainly be taken to be the best available 
evidence for determining the compensa- 
tion. 

10. It may here be mentioned that 
P. W. 1 Gokulprasad who b the pur- 
chaser of the sale deed Ex. A-1. during 
hb cross-examination, stated that he pur- 
chased some land of the respondenb two 
years back, that is, some time In 1955 
at the rate of -/8/- annas per square 
foot. In fact this statement formed the 
basis of the finding of the Court below 
that the market value of the land acquir- 
ed should be fixed at Rs. 11,000/- per 
acre, liiere b no document in support of 
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this alleged sale which according to the 
statement of the witness is as yet mcom- 
plete as he has not paid the fim pi^- 
chase price. The statempt of the wit- 
ness as regards this sale 
vincing. Moreover, the alleged sale being 
of 1965 cannot be legitimately i^ed for 
determining the market value of the land 
acquired in 1963. 

11. It was contended on behalf of Ime 
respondents that the acquired land Ibad 
a potential value for building Pnrpos^ 
and therefore it should be ^ahied as a 
building site. It is admitted that the land 
was agricultural land and had not been 
diverted for building purpose. The land 
seems to be on the outskirts of Seoni 
to^but that in itself does not show 
that the land had a potential value for 
building purposes. It was for the 
dents to lead evidence to 
the relevant time there was a tendency 
of the town to develop in that (fraction 
and tha?Trior to the acquisition new 
hnildinas had been constructed in tne 
neighbourhood. Having gone through the 
?Sd we do not find any clear ew- 
ffinoe to th,t offect and, therefore wejb 
not accept the contention of the learn 
ed co3 that the land should be valu- 

ed as a building site. In f ^•g^a^^’^rSesh 
van V Government of Uttar i^raoesn 
AIR 1967 SC 465 their Lordships quoted 

£»K»hor^ 

is pertinent in this connection: 

etsrrtheS^^ 

tViprp is pressure on the land fut^ , 

Sp actiX whether the acquired land 

rftXbte V bulldins jJlS; 

♦Vipr the extension of the saia acuvi j 

£ towards the land the 

the pace of the progress and how 

activitv has extended ana wi^n 
w^at "iS; Aether buildings have been 
nut UP on lands purchased for buiiaing 
n£rposes what is the distance between 
the built-in-land and the land acquired 
and similar other questions ^vlll have to 
V.P m^vered It is the overall picture 
Sai^ on the said relevant circumstances 
that affords the solution. 

In Rachubans Narayan's case, 19^ 

SC 465 there was evidence to^ the effect 
that there was a school ■ building near 
. thf aSuired land that the land abutted on 

' ' Si 'toad and that some . housrj had be» 
built on the opposite side of Ibe 
It was held that tins did not constitute 
Sndence of building Potentiality. It w^ 
pointed out that there should be evidence 
on record "of building of a 

substantial nature being 
the neighbourhood of the acquired land 


at about the time when the notification 
was issued.” As we have already stated 
there is no such evidence in the case and 
therefore it cannot be said that valua- 
tion should be made on the basis of toe 
potentiality of toe land as building site. 

12. It may also be mentioned that in 
their application under section 18, toe 
respondents mentioned that toe lands in 
the neighbourhood had been sold at the 
rate of Rs. 1,250/- and 1,350/- per acre. 
The situation of these lands which are in 
the neighbourhood of the land acquired 
is shown in a map _ which toe respon- 
dents filed along with the application. 
Afterwards, they gave particulars that 
these sales took place in July and Sept- 
ember, 1963. The respondents, however, 
did not produce any evidence in respect 
of these sales presumably under the ex- 
pectation that they would get more com- 
pensation by producing evidence of sales 
that took place in 1966. The 1963 sales 
that were pleaded by the respondents 
were denied by the appellant and in toe 
absence of any evidence the respondents 
cannot now be allowed to fall back on 
those sales. But that no doubt goes to 
show that even on the admission of res- 
pondents contained in application under 
Section 18, toe market value of Rupees 
11 000/- per acre determined by the learn- 
ed’ Additional District Judge was fanta- 
stic and palpably wrong. 

13. Having considered toe evidence as 
a whole to which we have already 
referred, in our opinion, on the material 
on record, the respondents have failed to 
substantiate that toe award made by toe 
Collector was not proper. In Asst. Dey^ 
lopment Officer v. Tyabalh, AIR 1 9^ 
Bom 361, it was laid down that the par^ 
claiming enhanced compensation was m 
the position of a plaintiff and he mu^ 
produce evidence to show that the award 
of the Collector was inadequate. He cm 
no doubt discharge the initial burden W 
producing evidence showing prima_ faae 
that the award is inadequate. But m the 
absence of any such evidence the award 
will stand. This statement of the _ law 
was cited with approval by a Dm^on 
Bench of this Court in 1964 220: 

(AIR 1964 Madh Pra 196). As already 
stated the respondents who were chal- 
lenging the award did not produce any 
relevant material before 'the Court show- 
ing that the amount awarded by the_ Col- 
lector was inadequate. In our opinion, 
therefore, the award must stand. 

14. The appeal is allowed. The awarf 
made by the learned Additional Dittnct 
Judge. Seoni is set aside anditis otoe^ 
ed that the Collector’s award shall s^d. 
The respondents will pay the costs ol 
both toe Courts to toe appellant. 
BNP/D.V.C. Appeal allowed. 
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AIR 1969 MADHYA PRADESH 32 
(V 56 C 11) 

P, K. TARE. J. 

Smt. Sugga Bai and others. Appellants 
V. Smt. Hiralal and others, Respondents. 

Second Appeal No. 533 of 1962 DA 
14-9-1966 from Appellate decree of 2nd 
AddL Dist.J.. Jabalpur D/- 22-9-1962. 

(A) Hindu Minority and Guardianship 
Act U956), S. 8 — Joint interest of minor 
in family property — Mana^jer disposins 
it of for benefit of minor or family need 
— S. 8 does not apply to such transac- 
tion. (Para 6) 


(B) Houses and Rents — M. P. Ac- 

commodation Control Act (23 of 1955), sec- 
tion 11 — C.P.&Berar Lettinff of Houses 
and Bent Control Order (1949), Cl. 13 — • 
Suit for eviction filed in 1958 when Con- 
trol Order (1949), was in force — During 
pendency of suit Act 23 of 195S came to 
be applied to Jabalpur region in 1959 — * 
Suit filed without permission of Bent 
Controller held maintainable — Land- 
lord at tbo most would be liable for pro- 
secution under CL 13 of the Control 
Order. (Para 7) 

(C) Houses and Rents — M. P. Ac- 

commodation Control Act (23 of 1955), 
Section 4 (£) — T. P. Act (1882), sec- 
tion 111(g) — Determination of lease ~ 
Second claise of S. Ill (g) T. P. Act in 
conflict wi b S. 4 (0 “ S. 4 (f) stands 
and second cUnse of S. Ill (g) stands 
abrogated after 1-1-1959. (Para 8) 


(D) T. P. Act (1882), S. Ill (g) — Ten- 
ant denying title of landlord — Permis- 
sible limits — If denial is in permbsible 
limits, estoppel cannot be applied to ten- 
ant — Penalty of forfeiture when ap- 
plies: (1913)ILR35 All 145 and AIR 1953 
All 797, Not followed — (Evidence Act 
(1872), S. 116). 

A tenant cannot be permitted to deny 
the title of the original lessor. Sinularlv. 
he cannot fae permitted to deny the deri- 
vative title of a reversioner If he hM 
attorned to him. However, if he has not 
attorned to him or If he has not paid any 
rent to him, he can certainly deny the 
derivative title of a reversioner. To this 
extent, a tenant can deny the title within 
these peimissible limits. Similarly, he can 
also contend as against the original 
lessor that he has ceased to be his land- 
lord because of some subsequent trans- 
fer. These are the permissible limits 
where the estoppel will not be applied 
as against the tenant There can be no 
doubt that if a tenant denies the title 
of his landlord outside the pentdssible 
limits, he should forfeit his tenancy, as 
he cannot be permitted to deny his land- 
lord's title unless he has delivered back 
possession to the landlord openly. But 
a tenant who denies the ti tle of the 

IL/JL/D790/68 


assignee or the reversioner within the 
permissible limits should not fae made to 
suffer the penalty of forfeiture; AIR 1937 
PC 251 and AIR 1926 Cal 1205, Rel. on: 
(1913) ILR 35 All 145 and AIR 1953 All 
797, Not followed. (Paras 10, 11) 

Cases Referred: Chronological Paras 
(1981) AIR 1961 Madh Pra 49 
(V 4B) = 1960 MPLJ 1002 (FB). 
Shyainlal v. Umacharan T 

(1953) AIR 1953 All 797 (V 40). 

Bamdas v. Shree Ram 14 

(1937) AIR 1937 PC 251 (V 24) « 

ILR (1938) I Cal 1, Krishna Pro- 
sad V. Baraboni Coal Concern 
Ltd. 9. 11, 14 

(1926) AIR 1926 Cal 1205 (V 13)=» 

66 Ind Cas 1053. Abdulla v. 
Mohammad Muslim 11, 14 

(1913) ILR 35 All 145 = 11 AU LJ 
115. Prag Narain v. Kadir Bakhsh 12 
(1861) 142 ER 664 = 10 CBNS 788. 

Jones v. Mills 14 

0841) 173 ER 1047 - fl Car and P 
773, Doe v. Long 14 

A. R. Choubey and G. P. Choubey, for 
AppeUants; J, N. Sinha, for Respondents 
Nos. 1. 2 and 3. 

^ appeal by the 

plaintifl-landlo 
dated 22 - 9 .i 9 ( 
tional District 

Appeal No, 69-A of 1960, re-numbered 
as Civil Appeal No. 73-A of 1961, affirm- 
ing the decree dated 18-10-1960, passed 
by the 1st Civil Judge Und Class, Jabal- 
pur, in Civil Suit No. 28-A of I960. 

2. The appellants purchased the suit 
house from Shyam Krishna and others. 
Out ol the vendors one Amitabh was a 
minor. The family of the vendors is in- 
disputably governed by the Dayabhaga 
School of Hindu Law. The sale deed 
Ex P/13 was executed on 30-5-1958, 
whe rein although the minor’s father was 
a party to the sale, the minor was re- 
prewnted through his next friend the 
mother. After the appellants purchased 
the house, they served a notice of attorn- 
ment dated 20-6-1958 (Ex. P/1) on Hira- 
laL the predecessor of the present res- 
pondents, who was a tenant of the ven- 
dors. A similar notice of the same date 
Ex P/3 Was served by the vendors as 
well. But in reply to that notice, the 
tenants as per the commtmication dated 
24-6-1958 (Ex P/7), asserted that as one 
of the vendors was a minor, the ven- 
dors should prove their title and he 
refused to recognise the vendees as his 
landlords. Consequent on that, the ap- 
pellants exercised their option for for- 
feiture of the tenancy and gave a notice, 
dated 8-8-1958 (Ex P/2), forfeiting the 
tenancy. In that notice the tenant was 
reguirra to vacate x^thln 24 hours of the 
receipt of notice. Therefore, the present 
suit lor eviction and for damages for 


05, againsi me decree 
I, passed by the Hnd Addi- 
Judge, Jabalpur, in Civil 
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AIK- 1969 MADEAS 33 (V 56 C 8) 

KRISHNASWAMY REDDY, J. 

Chelpark Company Dtd., 

The Commissioner of Police, Madras an 
others, Respondents. 

Writ Petn. No. 2825 ^ 

M P. No. 2250 of 1967, D/- 3-11-1967. 

men remamin? m laciory hi- o+,-ilr- 

r/ wfrtoeT to crimmal 


Mad. 33 

striking workmen had committed criM- 
nal trespass by unlawfiiUy remaining 
in the factory premises after wortog 
hours. So far as remaining on the fac- 
tory premises after working hours was 
concerned, it did not make any difference 
whether the stay was by the dismissed 
workmen or by the workmen m serwc^ 
AIR I960 SC 161 (176), Distmg.; (1939) 
306 US 240, Ref.; Writ Petn. No. 1021 of 
1967 (Mys), Rel. on. (Paras 18, 21) 

The High Court in exercising its ex- 
traordinary powers under Section 


worKing noui.B — ..j traordinary powers unuer 

ing workmen amounte to crimma consideration the 

JSs under S. 441 - Pow« of High ^ ^r^vRy of the injustice brought to its 

to direct executive to take appr p notice and the non-avaHabihty of an 


notice and the non-availabihty of an 
effective remedy otherwise. Tto power 
will be used sparingly in deservmg cases. 
The High Court can direct the executive 
where cognizable offences are committed 
or where there is threat to property and 
person, to take appropriate action to 
secure the ends of justice. (Para 30) 

-hpfnre or after tne woiBAUft When a Magistrate can o^er mvestiga- 

havf no riSht to occupy the pro- ^^der Section 156 (3) Cnmmal P. C. 

Sv of the employer. As the employees be said that High Court has 

to work during working to order mvestigation and 

direct the police to do its duty. AIR 1945 

• /\ TTi ^'Porn SSi 


action. 

•Rv virtue of relationship as 
and"^ employees, employees h^e ^ 

a right to enter Mcto^ pre^^ 

the commencement^ of ^orMng 
^ay and oT Sdng hours. 

they /'employer As the employees 

perty of the c®P / . during working 

?„U”“ey 4 «£use to wo* ogy du- 
ployer ha, to of the 


i.A*W V' " /T^ 00 \ 

PC 18, Explained. (Para oo) 

strike. Aiier “‘'"^^XT'Actorv and make The pendency of the smt could not be 
ployer has to close the farto:^ an ^ 

arrangements for the protec^ cognizable offences were d^closed or a 

property. ^e_ act o working breach of the peace was l^ely to occur, 

men in ,remaimng after i holding In this case, the order of m] unction was 
hours will fmount to seizure a against the striking workmen from 

of the building, Prcventmg the^ e collecting within the factory Premises 

premises by the emp ^ - gf the after working hours. The pohce should 

mannei. x factory premises after 

workmen in ^atvful and wUl 

the working hours is urn * 

amount to trespass. 

Where the striking workmen not otoy 

r J T'orPivp the order of injunc- 

ifl£S3g?5i 

Sv was sought to.be se^ed, but re 

Ss '"pr^ve^tinfThf^ pSner"^ l-J 

closing the premises for protecting 
safeguarding his property, 
female employees from leaving the pre 
SSes iXlging in insulting the members 
^f the staff of the Petitioner and mtimi- 
/lafinp the members of the stau oi tue 
non-striking workmen including lady 
members by using provocative language 
Ey to leld to a breach of the peace: 

Weld that taldng into consideration the 

commit offences of course to ac^ve 

rfhfSL;sno°'coS"fhri 

mmd? Ever- act done by them was m- 
TA brine me them svithta the 
chief of Section 441. I- H 4 


EL/GL/C348/68 

1969 Mad./3 H G — ^29 


alter woriunjd 

have given effect to the order of injunc- 
tion by dispersing the striking workmen 
against whom the said order was passed. 

It was, therefore, not necessary for the 
police to consider whether any altema- 
remedy was available to the em— . 
ployer or any dispute was pending before 
any Court. In this case if the employer 
and the willing workmen had. resisted 
the striking workmen remaining offer 
working hours, in the factory, it would 
haye resulted in a breach of the peace. 
This was a fit case where the police 
could take action under Section 127 (1) 
Cr. P. C. They could arrest the striking 
workmen as cognizable offences were 
disclosed and investigate and file charge- 
sheets, if there was a prima^facie cose^^^ 

Cases Referred: Chronological Paras 

fl967) Writ Petn. No. 1021 of 1967 
= (1967) 1 Mys LJ 686, Mysore 
Machinery Manufacturers Ltd. v. 

State of Mysore 

(1963) AIR 1963 SC 447 (Y 50)- 
1963 (1) Cri LJ 341. State of West 
Bengal v. S. N. Basak 
(iS AIR I960 SC 160. ^ 47)= 
fl960) 1 SCR 806. Punjab National 
SSud. v. AI.P.N.B.E. Fede-^g 
ration ’ 
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(1945) AIR 1945 PC 18 (V 32)- 
46 Cri LJ 413. Emperor v. Na 2 ir 
Ahmad 28, 3®. 33, 34 

(1939) 306 US 240=83 Law Ed 627, 
National Labour Relations Board 
V. Fansteel Metallureical Corpo- 
ration 20 

V. Ralagopalachari for King and Par- 
tridge. for Petitioner in CrL Misc. Petn. 
No 2250 of 1967; S. Mohan Kumaraman- 
galam for Paul Pandian and G. U. Sri- 
nivasalu for Respondents; The Public 
Prosecutor for the State; V. K. Thiruven- 
katachari for King and Partridge, for 
Petitioner in W. P. No. 2825 of 1967; The 
Govt Pleader S. Mohan Kumaramanga- 
1am, Paul Pandian and G. U. Srinivasalu, 
for Respondents. 

ORDER: — The facts and the reliefs 
prayed for in both these petitions being 
substantially the same, they are dealt 
with together The Criminal Miscella- 
neous Petition has been filed under Sec- 
tion 561-A. Cr. P. C. against the respon- 
dents the Commissioner of Police, Mad- 
ras, and the Assistant Commissioner of 
Police (Law and Order) Southern Range, 
Madras, praying for a direction to the res- 
pondents to do their duty and evict the 
labourers (27 persons) from the factory 
premises of the petitioner at the close of 
working hours. The Writ Petition has 
been filed to issue a writ of mandamus 
or other appropriate directions to the 
respondents, praying for the same relief 
as in Criminal Miscellaneous Petition. It 
Is stated that the Writ Petition has been 
filed W Vf&y of abundant caution in case 
it was felt that the Criminal Miscella- 
neous Petition could not afford an ade- 
ouate remedy. The petitioner filed affi- 
davits in support of both the petitions. 
The second respondent filed counter-affi- 
davits The persons who were sought to 
be removed from the factory premises 
were impleaded as parties to both the 
petitions on their applications and they 
fil^ their affidavits. 


2. The facts and the circumstances 
under which these two petitions have 
been filed are briefly as follows: — 

3. Tlie petitioner is a Limited Com- 
pany carrying on business of the manu- 
facture of fountain pen ink, having its 
registered office at No. 37-L, Mount Road, 
Madras-32 of which T. V. Advani is the 
^Ianacin^ Director, who filed affidavits 
in support of the petitions. In the Office 
of the petitioner 21 Clerks and others 
are emploved Adjacent to the office is 
the petitioner’s factory In which 31 work- 
men are employed. 

4. On the 18th September, 1967. 
twenty-seven persons mentioned in the 
affidavit assembled inside the factory and 
refused to carry out their duties at tte 
instigation of the Union representing the 
said twenty-seven persons and commeno- 
ed what is called "stay-in-strike”. 


5. There is only one shift in the peti- 
tioner’s factory which is from 8 A. M. to 
5-30 P. M. on week days and 8 A. M. to 
1 P M. on Saturdays. Just before the 
closing hours of the factory on the 18th 
September. 1967, the striking workmen 
were requested by the petitioner’s repre- 
sentatives to leave the factory premises 
as they had no authority to remain in 
the factory after working hours and this 
request was made as the petitioner want- 
ed to lode up the factory premises after 
working hours, in which valuable stock- 
in-trade, machinery etc. had been kept. 
As the said twenty-seven persons refus- 
ed to vacate the factory premises, the 
petitioner posted its watchman to safe- 
guard the property of the Company. It 
is stated that eighteen of the workmen 
were willing to continue to work; but 
they were prevented by the striking 
workmen from carrying out their duties 
by obstructing them by surrounding the 
machinery. The striking twenty-seven 
persons on 19th September, 1967 obstruct- 
ed a lorry laden with packing cases con- 
signed to the petitioner from entering the 
factory and the lorry had to return, with 
the packing cases. On the 21st September 
1967, seven female employees were pre» 
vented from leaving the factory and were 
"gheraoed” for nearly 2J hours. On the 
22nd September, 1967, some of the strik- 
ing workmen surrounded the petitioner’s 
Accountant Mr. R. D. Chellappa and abus- 
ed him in an attempt to intimidate him. 

6, The petitioner made complaint to 
the Inspector of Police, 'J' Division, 
Saidapet, Madras-15 in respect of the In- 
cidents which took place on the 18th, 
19th, 21st and 22nd September, 1967. 

7. As no effective action was taken 
by the police, the petitioner filed a suit 
O. S No. 3800 of 1967 before the 1st As- 
sistant City Civil Judge, Madras, for an 
iniunction (a) restraining the striking 
workmen from obstructing the peti- 
tioner’s lawful discharge of duties and 
preventing its loyal workers from carry- 
ing on their duties; (b) restraining the 
said persons from interfering with the 
petitioner’s business, and (c) for a direc- 
tion to the said twenty-seven persons to 
leave the petitioner’s factory premises 
after the working hours. Pending suit, 
on the application filed by the petitioner, 
the Court granted an interim injunction 
restraining the striking workmen from 
collecting themselves in the premises, 
after the working hours. On 22-9-1967. at 
about 5-15 p. m. the bailiff of the City 
Civil Court went to the petitioner's fac- 
tory premises and in the presence of the 
Police Constables sought to serve the 
order of interim injunction on the strik- 
ing workmen- As they refused to receive 
the order the bailiff affixed a copy of 
notice on the notice board of the factory. 
The striking workmen, even after the 
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order of interim injunction was brought 
to their notice, refused to leave the fac- 
tory premises after the working hours. 
Thereupon, the Managing Director of the 
Petitioner-Company contacted the first 
respondent and requested him to give as- 
sistance to the petitioner in evicting i.ie 
striking workmen from the factory pre- 
mises. The first respondent referred tne 
petitioner to the second respondent and 
the second respondent had declined to 
assist the petitioner. In respect of seve- 
ral incidents that occurred in the factory, 
the petitioner has been sending complaint 
to the Inspector of Police, J-1, Police 
Station, Saidapet, for necessary action 
vide letters dated 23rd, 2,5th and 27tb 
September, 1967. 

8. The complaint sent to Inspector of 
Police on the 27th September, 1967 dis- 
closes in detail, several incidents that 
occurred in the factory premises. The 
petitioner had requested the Inspector of 
Police to take appropriate action against 
the striking workmen who intruded on 
his property by scaling compound walls. 
It is submitted by the petitioner that the 
striking workmen are guilty of offences 
of criminal trespass (Section 441, Indian 
Penal Code), criminal intimidation (Sec- 
tion 503, Indian Penal Code) and prevent- 
ing service of summons (Section 173. 
Indian Penal Code). It is further sub- 
mitted that it is the duty of the Police 
when cognizable offences are brought to 
their notice, as v/as done by the petitioner 
In this case, to take action under the 
provisions of the Criminal Procedure 
Code. It is also the duty of the police 
to evict the striking workmen after 
working hours from the factory premises 
as they have committed cognizable of- 
fences. As they have failed in their duty, 
the petitioner prayed that in the absence 
of satisfactory explanation by the res- 
pondents, a direction may be issued to 
the respondents directing them to do 
their duty and evict the striking work- 
men from the factory premises at the 
close of the working hours. 

9. In the counter-affidavit filed by the 
second respondent, it is stated in respect 
of the striking workmen remaining in 
the factory premises after working hours, 
it was purely a labour problem govern- 
ed by the Industrial Disputes Act. In 
respect of the service of order of interim 
injimction, the second respondent stated 
that the striking twenty-seven workmen 
refused to receive the order of Court 
from the bailiff and a copy of the order 
was affixed on the notice board of the 
factory. It is also stated that the second 
respondent posted two police constables 
to do bandobust along uith the _ armed 
reserve-men at the factory premises to 
prevent any breach of peace which was 
likely to occur. He gave directions to 


the Inspector of Police, Saidapet Police 
Station, to keep close watch over the 
movements and activities of the striking 
Workmen. The second respondent fur- 
ther stated that he was visiting the fac- 
tory periodically and found that the 
workmen had not resorted to any vio- 
lence or acts of intimidation. According 
to the second respondent, the striking 
workmen had not committed any cogni- 
zable offence to warrant the interference 
by them. They had not committed the 
offence of criminal trespass and there is 
no duty cast upon the respondents to 
evict the striking workmen from the 
factory premises after the working hours. 
It is also contended that as the matter 
has been taken to a Civil Court and as it 
is sub judice the police cannot take any 
action. 

10. On behalf of the striking work- 
men affidavit was filed by one S. Sethu- 
ram, the Secretary of the Chelpark Em- 
ployees’ Union and one of the striking 
workmen. It may not be necessary to 
mention the details of the affidavit ex- 
cepting to note that it is admitted that 
the striking workmen have been staying 
in the factory premises even after the 
working hours. It is also denied in the 
affidavit that the striking workmen re- 
fused to receive the copy of the interim 
injunction order sought to be served on 
them. It is further stated that the stay- 
in-strike is legal. 

11. 'The undisputed facts are these: 
(1) The striking workmen remained in 
the factory premises after the working 
hours; (2) the order of injunction by the 
City Civil Court restraining them from 
collecting inside the factory premises 
after working hours was served on the 
workmen by affixture of the copy of the 
order on the notice board of the factory 
premises: though in the affidavit filed 
on behalf of the workmen it is stated 
that it was not served on them, in the 
counter-affidavit filed by the second res- 
pondent, it is admitted that the service 
on the workmen was made by affixture; 
and (3)’ the petitioner has filed com- 
plaints in respect of the incidents which 
occurred in the factory premises, vide 
letters dated 23rd, 25th and 27th Septem- 
ber. 1967. 

12. The substantial contention raised 
by the respondents is that the acts al- 
leged against the striking workmen and 
their remaining in the premises of the 
factory after the working hours do not 
disclose a cognizable offence and there 
was ho breach of any statutory duty cast 
upon the respondents, so as to entitle the 
petitioner to a WTit of mandamus or a 
direction unt'^r Section 561-A, Criminal 
Procedure Code. 

13. It becomes, therefore, necessary 
to consider whether the striking work- 
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men remaining in the factory after the 
working hours, will amount to cnmu^ 
trespass and if so, what the duties of the 
respondents are, to take action in such a 
case. This question will very much de- 
pend upon the fact whether the striking 
workmen could legally and legitimatdy 
remain in the factory prenuses after the 
working hours. Even if their remaining 
in the factory premises after the vmrk- 
ing hours is unlawful, to bring it within 
the mischief of Section 441, Indian Penal 
Code it has to be further considered 
whether the workmen remained unlaw- 
fully in the factory premises with any of 
the intents mentioned in Section 441, 
Indian Penal Code. 

14. It is contended on behalf of the 
respondent and the workmen that the ob- 
ject of the striking workmen in staying 
in the factory premises was only to 
bring pressure on the petitioner to con- 
cede the demands and that their stay in 
the factory premises with that object 
even after working hours cannot be un- 
lawful and it is further contended that 
even assuxmng that such stay by the 
workmen after the working hours is un- 
lawful, it cannot be said that they have 
committed the offence of criminal tres- 
pass inasmuch as the Intention of the 
workmen was not to annoy, insult or 
intimidate or commit any offence but to 
bring pressure on the management to 
concede the demands as aforesaid. In 
support of their contention, reliance has 
been placed on a passage in paragraph 47 
of the judgment of the Supreme Court in 
Punjab National Bank v. A. I. P. N. B. E. 
Federation. AIR 1960 SC 160 which reads 
as follows:— 

"Does the conduct of the strikers as 
found by the Appellate Tribunal consti- 
tute criminal trespass under Section 441 
of the Indian Penal Code? That is the 
next point which calls for decision. It 
is argued that the conduct of the em- 
ployees amounts to criminal trespass 
whidi is an offence and as such those 
who committed crinunal trespass would 
not be entitled to reinstatement. Accord- 
ing to the Bank the employees committed 
criminal trespass inasmuch as they either 
entered unlawfully or having lawfully 
entered continued to remain there unlaw- 
fully with intent thereby to insult or 
annoy their superior officers. It would 
be noticed that there are two essential 
ingredients which must be established 
before criminal trespass can be proved 
against the employees. Even if we assume 
that the employees’ entry in the premi- 
ses was imlawful or that their continu- 
ance in the premises became unlawful, it 
is difficult to appreciate the argument 
that the said entry was made with intent 
to in^t or annoy the superior officers 
The sole intention of the strikers ob- 
viously was to put pressure on the Bank 


to concede their demands. Even if the 
strikers might have known that the strike 
may annoy or insult the Bank’s Officers 
it is difficult to hold that such know- 
ledge would necessarily lead to the in- 
ference of the requisite intention. In 
every case where the impugned entry 
causes annoyance or insult it cannot be 
said to be actuated by the intention to 
cause the said result. The distinction 
between knowledge and intention is quite 
clear, and that distinction must be borne 
in mind in deciding whether or not in 
the present case the strikers were actuat- 
ed by the requisite intention. The said 
intention has always to be gathered from 
the circumstances of the case and it may 
be that the necessary or inevitable con- 
sequence of the impugned act may be 
one relevant circumstance. But it is im- 
possible to accede to the argument that 
the likely consequence of the act and its 
possible knowledge must necessarily im- 
port a corresponding intention. ’’ 

15. This passage makes it clear that 
the requisite intention to bring it within 
the mischief of Section 441, Indian Penal 
Code has always to be gathered from the 
drcximstances of the case and that the 
necessary or inevitable consequence of 
the impugned act may be a relevant cir- 
cumstance to infer Intention. The 
Supreme Court in relation to the facta 
held that the intention of the striking 
workers was not to annoy or insult or 
intimidate but to put pressure on the em- 
ployer to concede their demands. The 
facts of that case are distinguishable 
from the present case. That was a case 
of pen-down strike. The employees en- 
tered the office and were occupying their 
seats; but were refusing to work during 
office hours. The strike was wholly con- 
fin^ to the regular working hours. The 
strike was peaceful and non-violent and 
the employees had done nothing more 
than occupying their seats during office 
hours. The strikers never obstructed or 
prevented the co-workmen from doing 
their work; nor had they insulted the 
employers or Intimidated them. The only 
act alleged in that case against the strik- 
Ing workmen was that they refused to 
vacate their seats when they were asked 
to do so by the superior officers, during 
working hours. But in the present case, 
the striking workmen after having en- 
tered the factory premises refused to 
leave at the close of working hours and 
remained in the factory premises during 
day and night. They refused to receive 
the order of injunction sought to be 
served on them. It is alleged that the 
striking workmen have been threatening 
their co-workers and preventing them 
from carrying out their duties by obs- 
tructing them and by surrounding the 
machinery. It is also alleged that the 
striking workmen obstructed a lorry laden 
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with packing cases consigned to the 
petitioner from entering the factory^a 
they prevented female employees 
leaving the factory and that some of the 
striking workmen surrounded the peti- 
tioner’s accountant and abused him in an 
attempt to intiitudate him. These facts 
are borne out by letters written by the 
petitioner to the Inspector of Police 
Saidapet. I am inclined to accept that the 
incidents mentioned above had oc(^ed 
in the factory as the InjPector of Police 
to whom letters were addressed had not 
controverted the allegahons made m the 
petitioner’s affidavit. It can, therefor . 
be seen that the strikmg worl^en m the 
present case not only remamed after 
working hours but also they were not 
peaceful and non-violent. 

16. The petitioner does not ffispffie 
that the stay-in-strike commenced by 
Se workmen is legal; but it i? contende^ 

that the workmen have no right toga^ 

the factory premises after the ciosmg 
hours and their contmuance m the lac 
premises after the ciosmg hoi^ is 
uniavSul. The entry by the workmen 
the factory premises during work- 
Sg h?ms f iMl. peir stay in the 
factory premises tiU ti^ecffismg o 
workine houTS IS also lawful, uut i am 
of the view that the striking workmen 
havl no Sht to remain in the factory 
rvromi^ps after working hours and their 
remaining in the premises after 
enTer^ lawfully, is unlawful and g 
will amount to trespass. It is not ^ 
pute that the factory^ prpuses banged 
to the petitioner. It is the property 
the netitioner. The workmg ho^s of 

f e iietween to 5-30 

p M on week days and 8 A. JVi. to i -v- yi 
S."sa?SrSS By yirtua ol 
as employer and employees, the ein 
nlo^s have got a ri^t to enter the 
premises at the commenceinent 
of wmking hours and stay and work 
during working, hours and le^g at ffie 
closing of working hours, fcitner oeioio 
or after the working hours, they " 

right to occupy the property of the 
Soyer The employees can. stay end 
Me only during the , 
when they can stay and work. As tne 
Snffiovees are entitled to work durmg 
hours, they can refuse to work 
only during working hours, while they 
fmdSxike. After the ciosmg hours, 
th/ employer has to close the factory 
Lnd m^ke Arrangements for the Protection 
nf thf' property- The employer is en 
titled to possession and protection of lus 
property. The act of the st^ng vmrk- 
men in remaining after . the worlang 
hours ivill amount to seizure and hold- 
ing of the building, preventing, the use of 
the premises by the employer m a lawdid 
manner. The employer is 
deprived of his property when the work- 
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on the factory premises 


men remained — — . 

after working hours. Therefore, the 
workmen remaining in the factory pre- 
mises after the working hours is unlaw- 
ful and will amount to trespass. 

17. The next point to be considered 
Is whether the act of remaining after the 
working hours in the factory premises 
by the string workmen will amount to 
criminal trespass. 'Criminal trespass’, is 
defined in Section 441, Indian Penal Code, 
which reads thus: 

"Whoever enters into or upon, property 
in the possession of another vdth intent 
to commit an offence or to intimidate, 
insult or annoy any person in possession 
of such property, or, having lawfully 
entered into or upon such property, un- 
lawfully remains there with intent there- 
by to intimidate, insult or annoy any 
such person, or with intent to con^t 
an offence, is said to commit 'criminal 
trespass’.’’ 

18. I have found that the entry by 
the striking workmen into the factory 
premises at the commencement of the 
working hours was lawful; but their 
remaining after the working hours in 
the factory was unlawful and wm 
amount to 'trespass’. To bring it within 
the mischief of this definition, it is ne- 
cessary to prove that the striking work- 
men having remained unlawfully, in the 
factory premises, had the intention to 
commit an offence or to intimidate, insult 
or annoy the petitioner. It is contended 
on behalf of the workmen, as noted al- 
ready, that they had no intention to 
commit any offence or. to annoy, insult 
or intimidate the petitioner; but their 
object in .staying even after the working 
hours in the factory was only to press 
the petitioner to concede their demands. 

I am unable to agree with this contem 
tion. It is true that the ultimate object 
of the striking workmen is to make the 
petitioner yield to their wishes. But the 
means adopted to achieve their object 
must also be lawful The striking work- 
men not only refused to receive the 
order of injunction restraining them from 
collecting in factory premises, after work- 
ing hours, served on them knowing that 
the said order was sought to be served; 
but remained in the premises after work- 
ing hours preventing the petitioner from 
closing the premises for protecting and 
safeguarding his property, obstructing 
the female employees from leaving the 
premises, indulging in insulting the mem 
bers of the staff of the petitioner and 
intimidating the members of the staff of 
the non-strildng worlmien including lady 
members by using provocative language 
likely to lead to a breach of the peace. 
These acts were intentionally, done py 
them for the demand of their ulterior 
end. Some of the acts committed oy 
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them would amount to offences under 
Sections 341, 503 and 504, Indian Penal 
Code. It is no doubt true that if an act 
Is done knowing that a particular result 
is likely to follow in consequence of such 
'act, it cannot be said that such conse- 
quences were intended, unless the facts 
of a particular case warrant such an 
Inference. The intention is subjective. 
It cannot be proved; but can only be 
Inferred from the facts and drcumstan- 
ces of the case. Taking into considera- 
tion the drcumstances of this case, I 
have no doubt in my imnd that the 
'striking workmen remaining after work- 
'ing hours, intended to annoy, insult, in- 
timidate and commit offences, of course, 
to achieve their ultimate object of bring- 
ing pressure on the petitioner to concede 
their demands. Every act done by 
them was intended, bringing them with- 
in the nuschief of Section 441, Indian 
Penal Code. These striking workmen had 
comndtted c^ninal trespass by unlaw- 
fully remaining in the iiciory premises 
after woridng hours. 

19. The learned Counsel for the 
striking workmen relied upon the follow- 
ing observation made by the Supreme 
Court in AIR 1960 SC 160 at p. 176: 

’*Even if we assume that the employee^ 
entry in the premises was unlawful or 
that their continuance in the premises 
tKcazne unlawful, it is difllcult to appre- 
ciate the argument that the said entry 
was made vHth intent to Insxdt or annoy 
the superior officers.” 

This observation, as stated already, was 
made in the context and drcum^nces 
of that case. In paragraph 54 of the 
judgment in that case, we find an indi- 
cation tiiat the strikers were peaceful 
and non-violent and had done nothing 
more than occirpying their seats cfcirmg 
office hours. 

20. In this context, it Is worthy to 
note the following passages in the judg- 
ment of the Supreme Court of United 
States in National labour Relations 
Board v. Fansteel Metallurgical Corpora- 
tion. (1939) 306 US MO where the em- 
ployees had resorted to violence and 
coercion while striking work: 

“The employees had the right to strike 
but they had no licence to commit acts 
of violence or to seize their employer’s 
plant We may put on one side the con- 
tested questions as to the drcumstances 
and the extent of injury to the plant and 
its contents in the efforts of the men to 
resist eviction. The seizure and holding 
of the buildings was itself a xrrong apart 
from any acts of sabotage. But fa its 
legal aspect the ousting of the owner 
from lawful possession is not essentially 
different from an assault upon the officers 
of an employing company or the seizure 
and conversion of Its goods or the de- 


spoiling of its property or other unlawful 
acts in order to force compliance with 
demands. To justify such conduct be- 
cause of the existence of labour dispute 
or of an unfair labour practice would be 
to put a premium on resort to force in- 
stead of legal remedies ’and to subvert 
the prindples of law and order which lie 
at the foundations of society”. 

Proceeding further, Hughes, C. J., who 
delivered judgment of the majority ob- 
served; 

“This was not the exerdse of 'the right 
to strike’ to which the Act referred. It 
was not a mere quitting of work and 
statement of grievance in the exercise of 
pressiire recognised as lawful. It wa? 
an illegal seizure of the buildings in 
order to prevent their use by the em- 
ployer in a lawful manner and thus by 
acts of force and violence to compel the 
employer to submit. When the employees 
resorted to that sort of compulsion faey 
took a position outside the protection of 
the statute.” 


2L These two passages were quoted 
with approval fa a recent Mysore case in 
W. P. No. 1021 of 1967 (Mys). The Divi- 
sion Bench fa that case while consider- 
fag a petition filed for the issue of Writ 
of Mandamixs to the Chief Secretary and 
the Commissioner of Police. Bangalore, 
held that the striking workmen commit- 
ted the offence of criminal trespass by 
staying in the factory premises day and 
night The workmen in that case were 
dismissed by the management and after' 
<hsmissal. they resorted to 'stay-in-strike* 
and_ squatted on the factory premises 
during and after working hours day and 
night The learned Cou/isel for the 
Workmen contended that in the Mysore 
Case, the relationship between the em- 
ihe ewrpJs'iws' ceased by the 
tennination of service by order of di^ 
missal and that their remaining on the 
property would amount to trespass; but 
fa the present case, the relationship 
tween the employer and the employees 
did not cease and that their remaining 
on the factory premises even during 
working hours will not amount to tres- 
pass. Of course, it is true that in the 
Mysore case, the workmen were dismiss- 
ed. It has been held in that case that the 
disnussed workmen had committed tres- 
pass even while they entered into the 
premises because their services were ter- 
minated. In the present case, as already 
noted, the entry by the workmen is law- 
ful, But their remaining after working 
hours; when they have no right to stay, 
will amount to trespass. So far as re- 
maining on the factory premises aftei 
wrorking hours is concerned, it does not 
make any difference, whether the stay is 
by the dismissed workmen or by the 
workmen in service. In W. P. No. 1021 
of 1967 (Mys.), the Division Bench of the 
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Mysore High Court has observed as fol- 
lows: 

"We are not concerned in this case 
with the question as to whether the ter- 
mination of their employment was legal 
or illegal. What we are concerned with 
is the conduct of the dismissed workmen 
in persisting to remain on the propeiiy 
even after the order of dismissal and 
'during day and night’. This conduct, in 
our opinion, as already observed, is not 
only wholly unjustified but is also il- 
legal bringing the action of such of them 
as are persisting in such conduct within 
the four corners of the law”. 

The emphasis (here in ' ’) that is laid 

down in this passage is the workmen re- 
maining on the property during day and 
mght. With respect, I agree with these 
observations. 

22. In view of the contention raised 
by the second respondent that there was 
no breach of any statutory duty cast on 
the respondents for the issue of direction 
as prayed for by the petitioner, it is ne- 
cessary to refer to the relevant provi- 
sions of law to ascertain the scope of the 
obligations and duties of Police Officers. 

23, Besides the powers provided under 
the Criminal Procedure Code, which 
would be adverted to presently, the 
powers and duties of a Police Officer are 
envunerated in the Madras City Police 
Act, 1888 (hereinafter called 'the Act’). 
Section 23 of the Police Act says; 

"Every Police Officer shall, for the pur- 
pose of this Act, be considered to be al- 
ways on duty. He shall not engage, 
without the written permission of the 
Commissioner in any duty other than his 
duties under this Act. It shall be his 
duty to use his best endeavour and abi- 
lity to prevent offences and public nui- 
sance; to preserve the peace; apprehend 
disorderly and suspicious characters; to 
detect and bring offenders to justice; to 
take charge of all unclaimed property; 
to seize and impound stray cattle; to col- 
lect and communicate intelligence affect- 
ing the public peace, and promptly to 
obey and execute all orders and warrants 
lawfully issued to him and it shall be 
lawful for every Police Officer, for any 
of the purposes mentioned in this sec- 
tion. without a warrant to enter and 
Inspect any drinking shop, gaming-house 
or other place of resort of loose or dis- 
orderly characters.” 

Under Section 41 of the Act, the Com- 
missioner or, subject to his orders, any 
Police Officer above the rank of head 
constable, mav prohibit any assembly for 
the preser\'ation of the public peace or 
public safety. Section 5I-A of the Act 
gives power to the Commissioner of 
Police to direct removal of certain classes 
of persons who are about to be engaged 
in the commission of any offence involv- 


ing force or violence or punishable under 
Chapters XII, XVI or XVII of the Indian 
Penal Code or in the abetment of any 
such offence. 

24. Section 154, Criminal Procedure 
Code provides that every information re- 
lating to the commission of a cognizable 
offence must be reduced to writing by 
the officer-in-charge of the Police Station 
and signed by the person giving it; Sec- 
tion 156, Criminal Procedure Code em- 
powers such Police Officer to investigate 
any cognizable case without the order of 
a Magistrate: and imder Section 157, Cri- 
minal Procedure Code if an Officer-in- 
charge of a Police Station has reason to 
Suspect the commission of a cognizable 
offence, he shall forthwith send a report 
of the same to a Magistrate empowered 
to take cognizance of such offence upon 
a police report, and shall proceed in per- 
son, or shall depute one of his subordi- 
nate officers to investigate the facts and 
circumstances of the case. Under Chap- 
ter IX of the Criminal Procedure Code, 
a Police Officer is empowered to disperse 
Pnlawful assembly. Section 127 (1), Cri- 
minal Procedure Code reads as follows:- 

"Any Magistrate or Officer-in-charge of 
a Police Station may command any un- 
lawful assembly, or any assembly of five 
or more persons likely to cause a dis- 
turbance of the public peace, to disperse; 
and it shall thereupon be the duty of 
the members of such assembly to dis- 
perse accordingly.” 

25. From the foregoing provisions, it 
is clear that the Police Officers have ob- 
ligations and duties to perform, such as 
dispersing unlawful assembly, preserving 
Peace, detecting and bringing offenders 
to justice, removing persons under cer- 
tain circumstances and investigating 
Cognizable offences and similar other 
things. 

26. It has now to be considered whe- 
ther this Court has got powers under 
Section 561-A, Criminal Procedure Code 
to direct the respondents to evict the 
striking workmen and to do their duty 
enjoined on them. 

27. Section 561-A, Criminal Procedure 
Code reads thus; 

"Nothing in this Code shall be deemed 
to limit or affect the inherent power of 
the High Court to make such orders as 
may be necessary to give effect to any 
Order under this Code, . or to prevent 
abuse of the process of any Court or 
otherwise to secure the ends of justice". 

28. This section emphasizes that the 
High Court has the widest jurhdiction to 
Pass orders to secure the ends of justico 
as it is the superior Court of jurisdic- 
tion. This section does not give new 
Dow'^rs; but nresorves the inherent 
Powers of the High Court. In Emperor 
V. I.’arir Ahmad. AIR 1945 PC 18, the 



40 Mad. Chelpark Co. v. Commr. of Police (Krishnaswamy Reddy J.l A. Lit. 


E>rivy Council considering the object and 
scope of Section 561-A. Criminal Proce- 
dure Code observed as follows: — 

"It is not correct to say that Section 
561-A has given increased powers to the 
Court which it did not possess before 
that section was enacted. The section 
gives no new powers, it only provides 
that those which the Court already in- 
herently possesses shall be preserved and 
is inserted, lest it should be considered 
that the only powers possessed by the 
Court are those expressly conlerr^ by 
the Criminal Procedure Code and that 
no inherent power had Burwved the 
passing of the Criminal Procedure Code”. 

29. The High Court is not only a 
Court of Law but a Superior Court of 
Justice. If the High Court feels that in 
a particular case, the ends of justice re- 
quire that an omer should be made in 
an application, although the applicaUon 
Is not contemplated by the Code, it will 
entertain the application and make the 
necessary orders to secure the ends of 
justice. 

30. The High Court in exercising Its 

1 extraordinary powers under Sec. 561-A 
Criminal Procedure Code will take into 
consideration the gravity of the injusUco 
brought to its notice and the non-avail- 
ability of an effective remedy otherwise. 
This power will be used sparingly in de- 
serving cases. I am of opinion that the 
High Court can direct the executive 
where cognliable offences are committed 
or where there Is threat to property and 
Iperson, to take appropriate action to se- 
cure the ends of justice. It has been 
contended by the learned Counsel for the 
workmen that the powers under Section 
5G1-A. Criminal Procedure Code cannot 
be invoked to give direction to the Police 
Gffirer f*v£w in respect oi ixivestis^iicey 
and appropriate action in cognizable 
offences as it will amount to interference 
with the duties of the Police. Reliance 
has been placed on the following passage 
In AIR 1945 PC 18: 

"In their Lordships’ opimon, however, 
the more serious aspect of the case is to 
be found in the resultant interference by 
the Court %vith the duties of the police. 
Just as it is essential that every one ac- 
cused of a crime should have free access 
to a Court of justice so that he may be 
duly acquitted if found not guilty of the 
offence mth which he Is charged, so it 
Is of the utmost importance that the judi- 
ciary should not interfere with the police 
in matters which are within their pro- 
vince and into which the law imposes 
upon them the duty of enquiry. In India 
as has been shown there is a statutory 
right on the part of the police to investi- 
gate the circumstances of an alleged 
cognizable crime without requiring any 
authority from the judicial authorities. 


and it would, as their Lordships think, 
be an unfortunate result if it should be 
held possible to interfere with those sta- 
tutory rights by an exercise of the in- 
herent jurisdiction of the Court. The func- 
tions of the judiciary and the police are 
complementary not overlapping and the 
combination of individual liberty with a 
due observance of law and order is only 
to be obtained by leaving each to exer- 
cise its own function, always, of course, 
subject to right ot the Ccurt to inter- 
vene in an appropriate case ” 

31. What the Privy Council was con- 
cerned in that case was whether the pro- 
ceedings taken in pursuance of the first 
Information report coxdd be quashed 
under Section 561-A, Criminal Procedure 
Code. It was contended that the first 
Information report did not disclose a cog- 
nizable offence and the Police Officer had 
taken up investigation without the order 
of the Magistrate and that such investi- 
gation was illegal and that on that ac- 
count, the proceedings of Investigation 
should be quashed. This decision makes 
it clear that the Courts cannot interfere 
with the investigation by the police; nor 
can they direct them to proceed in a 
particular manner in investigation. Nor 
can the regularity or the legality of the 
proceedings in the course of investigation 
be Questioned by the Courts. 

32. Section 156 (2), Criminal Proce- 
dure Code says: 

"No proceeding of a Police Officer In 
any such case shall at any stage be called 
in question on the ground that the case 
was one which such officer was not em- 
powered imder this section to investi- 
gate.” 

33. But, however, if the police refused 

to take up investigation in a cognizable 
oBeace, is s ststut-sej’ oSilffaticit 

imposed on them, the Court can certainly 
direct the police to perform its statutory 
duty to Secure the ends of justice. Even 
in a cognizable offence, if the police do 
not take up investigation, a Magistrate 
under Section 156 (3), Criminal Proce- 
dure Code may order investigation, ^en 
a Magistrate can order investigation, can 
It be said that this Court has no power 
to order investigation and direct the 
police to do its duty. The decision of 
the Privy Council reported in AIR 1945 
PC 18 cannot be taken as laying down 
the principle that the Court cannot direct 
the police to investigate any cognizable 
offence. But what it says is, the CourtJ 
cannot interfere with the actual perform- 
ance of the duties of the police. 

34. The Supreme Court in State of 
West Bengal v. S. N. Basak. AIR 1963 SC 
447, following the principle laid down in 
AIR 1945 PC 18 held that the investiga- 
tion of the cognizable offence cannot be 
Interfered with when no charge has been 
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l^d. That was also a case where a peti- 
tion was filed under Sections 439 and 
561-A, Criminal Procedure Code to quash 
the police investigation on the ground 
that it was done without jxudsdiclion, 

35. I am, therefore, of the view that 
to secure the ends of justice, the High 
Court in its inherent powers under Sec- 
tion 561-A, Criminal Procedure Code can 
direct the Police Ofiicer to do his duty 
where he has failed to do. It is of course 
true that if an effective alternative re- 
medy is available, the powers under Sec- 
tion 561-A, Criminal Procedure Code 
cannot be resorted to and such powers 
being extraordinary powers, shcdl be 
exercised only in exceptional cases where 
grave injustice is brought to the notice 
of the Court. 

36. It is contended that in this case, 
alternative remedies are available to the 
petitioner and that if a cognizable offence 
is disclosed, the petitioner can move the 
Magistrate for redress and that the dis- 
cretionary power of this Court under 
Section 561-A, Criminal Procedure Code 
or for issuing a Writ of Mandamus 
against the respondents could not be in- 
voked. No doubt it is true that the peti- 
tioner can move the Magistrate; but I do 
not think the remedy sought for in these 
petitions can be achieved expeditiously. 
The law gives the petitioner a right to 
approach an Executive Officer like the 
police to give him protection and take 
appropriate action in cognizable offences. 
The Police Officers alone, when they are 
satisfied that cognizable offences are be- 
ing committed, can take expeditious ac- 
tion contemplated by law. The effective 
remedy which is prayed for in this case 
is for the removal of the striking work- 
men after working hours from the fac- 
tory premises. The Magistrate_ cannot 
give a relief for a remedy of this nature; 
but he may have to direct the police to 
make enquiry and submit a report and 
he has to see, any order passed by him, 
executed through the machinery of the 
police. 

37. The Division Bench of the Mysore 
High Court in W. P. No. 1021 of 1967 
(Mys.) in negativing a similar contention 
raised in that case, observed as follows:- 

"It was lastly contended by the learn- 
ed Government Pleader that the peti- 
tioner should have approached the Ma- 
gistrate for redress and that as he had 
no.t availed himself of that alternative 
remedy open to him under the law, this 
Court should not use its discretionary 
power of issuing a Writ of Mandarnus 
against the respondents. We do not think 
that the failure of the petitioner to ap- 
proach the Magistrate in a particular case 
either debars him from approaching this 
Court or debars us from exercising our 
discretionary power of issuing a writ 


The most expeditious remedy contem- 
plated by law and the right of protection 
given by law is that of approaching an 
executive officer like the police; the 
various provisions of the Code of Crimi- 
nal Procedure and the Mysore Police Act 
do indicate bifurcation between the 
powers and duties of the police and those 
of Magistrate. The nature of the remedy 
sought for by the aggrieved party is 
also a decisive factor. The most expedi- 
tious action contemplated by law is an 
approach to the police who when they are 
satisfied that cognizable offences are being 
committed, can take immediately preven- 
tive measures as also punitive measmes, 
In the present case, what has been sought 
for is a preventive measure, preferably 
for removal of the dismissed workmen 
from the premises of the factory. Even 
if a Magistrate were approached by the 
petitioner, the Magistrate would have to 
direct the police to make an enquiry and 
submit a report as to what is required to 
be done. In other words, the Magistrate 
himself has got to see that his order Ls 
executed through the machinery of the 
police. That is why in cognizable offen- 
ces the law requires the police to take 
action without waiting for the orders of 
the Magistrate.” 

With these observations, I respectfully 
agree. 

38. It is also contended by the res- 
pondents that the petitioner should have 
resorted to the provisions under the In- 
dustrial Disputes Act as there is a dispute 
between the petitioner and the workmen, 
It appears, under Section 10 (1) of the 
Industrial Disputes Act, the Government 
alone, if it is of opinion that any Indus- 
trial Dispute exists or is apprehended, 
may by order in ^vriting refer the dispute 
to a Labour Court for adjudication. The 
discretion to refer the dispute is left to 
the Government. The Government can- 
not be compelled to refer the dispute. 
Under Section 10 (3) of the Industrial 
Disputes Act, the Government may pro- 
hibit the continuance of any strike or 
lock-out where an Industrial Dispute has 
been referred to the Labour Court, Tri- 
bunal or National Tribunal. These pro- 
visions make it clear that this remedy is 
not open to the petitioner though he 
could apprise the Government of the 
existence of the dispute. It is further 
contended that the matter is sub judice 
as the petitioner has gone to a Civil 
Court and the matter is pending before 
It. The pendency of the suit cannot be 
a bar for taking action by the police if 
cognizable offences are disclosed or a 
breach of the peace is Ificely to occur. 
In this case, the order of injunction was 
passed against the striking workmen from 
collecting witliin the factory premises 
after working hours. The police should 
have given effect to the order of injunc- 
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tion by dispersing the striking workmen 
against whom the said order was passed. 
It is, therefore, not necessary for the 
police to consider whether any alterna- 
tive remedy is available to the petitioner 
or any dispute is pending before any 
Court. They are only concerned to see 
whether the incidents complained of dis- 
closed a cognizable offence or at least 
there are reasonable grounds to believe 
that such cognizable offences were a)m- 
mitted or likely to be committed. If the 
police had come to the conclusion that 
the striking workmen had committed a 
cognizable offence, it was their statutory 
duty to take appropriate action. 

39. It appears that in this case the 
respondents have been under the impres- 
sion that the striking workmen remain- 
ing in the factory premises after work- 
ing hours does not disclose a cognizable 
offence. If they had known that a cog- 
nizable offence was committed, they 
would have certainly taken necessary ac- 
tion. As I have now found that the strik- 
ing workmen had committed the offence 
of criminal trespass and they formed 
themselves into an unlawful as-sembly 
by remaining after working hours in the 
factory premises, the respondents would 
take necessary appropriate action. The 
respondents have got various measures 
in giving relief to the petitioner. They 
can direct the striking workmen squat- 
ting vrtthin the factory premises after 
working hours to disperse and remo^'e 
them from the premises of the factor)'. 
As already stated, under Section 127, 
Criminal Procedure Code the officer-in- 
charge of a Police Station may command 
any unlawful assembly likely to cause 
disturbance of the public peace, to dis- 
perse. In this case, if the petitioner and 
the willing workmen had resisted the 
striking workmen remaining after work- 
i.v.l b/wKs. w. t-b* 'iTOibi b-wK 

resulted in a breach of the peace. Thb 
is a fit case where the respondents can 
take action under Section 127 (1), Crimi- 
nal Procedure Code. They may arrest 
the striking workmen as cognizable of- 
fences are disclosed and investigate and 
file charge-sheets, if there is a prima 
fade case. It is a matter for the police 
in this case to dedde what they should 
do and what course they should adopt in 
order to give an effective relief to the 
petitioner. 

40. It is no doubt true that the capita] 
and labour should contribute equally for 
its development and progress and the 
rights and interest of both the employer 
and employees should be protected. But, 
if they transgress the bounds of law and 
create an atmosphere likely to affect law 
and order, which are the foundations of 
the civilised society, the police should 
not lag behind to do its statutory duty of 
taking appropriate action contemplated 


by law. Otherwise, there will be chaos 
and confusion in the country affecting 
the normal avocations of people. The 
powers and duties of the police are 
directed, not to the interest of the police, 
but to the protection and welfare of the 
public, 

41. As I have found in this case that 
the striking workmen remaining after 
working hours in the factory premises 
committed the offence of criminal tres- 
pass and formed themselves into an un- 
lawful assembly, the respondents are 
directed, to disperse and remove such of 
those persons who remain in the said 
premises after working hours, if neces- 
sary with the assistance of their subordi- 
nates, and take such appropriate action as 
they may think fit in the circumstances 
of the case. CrL M. P. No. 2250 of 1967 
is allowed. 

42. On the view I am thinking in the 
Criminal Miscellaneous Petition, I do not 
think it necessary to issue a Writ in the 
nature of Mandamus to the respondents 
directing them to do their statutory duty 
as I am sure that the respondents, being 
responsible officers, would certainly take 
necessary effective steps on the lines 
mentioned in the judgment. With these 
observations. W. P. No. 2825 of 1967 is 
dismissed. 

43. No costs. 

BSK/D.V.C. Order accordingly. 
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S. Krishnaswamy and others, AppU- 
^nts v. South India Film Chamber of 
Commerce and others, Respondents. 

Applns. Nos. 1215 to 1218, 1227 and 
1228 of 1967, D/- 3-7-1967 in C S. 

No. 99 of 1967. 


(A) Civil P. C. (1908), O. 39, Rr. 1 and 

2 — Interim injunction — Grant of — 
Declaratory suit against society — Prin- 
ciples stated. (Paras 13, 14, 19) 

(B) Specific Relief Act (1963), Ss. 34 
and 37 — Elections to Executive ' Com- 
mittee of Society — Party acquiescing in 
elections cannot be alloivcd to ebaUenge 
validity of election. 


It is established law that if a party 
who has acquiesced in the election to 
which he objects or he is raising an ob- 
jection which might have been put for- 
ward against himself on a previous elec- 
tion or in the same election in which he 
participated, the Court in the exercise of 
its discretion will refuse to award him 
any relief. It would not make any dif- 
ference whether the relief is sought by 
means of a writ of quo warranto or by 
way of a declaratory s uit seeking a dec- 
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V. P. Raman, for Applicants; V. Thya- 
garajan, for Respondents. 

ORDER: — Applicant in Applications 
Nos. 1215 to 1217 of 1967 is the plaintifl 
In the suit, C. S. No. 99 of 1967. Appli- 
cation No. 1217 of 1967 was filed for the 
appointment of a Commissioner for 
seizure of some documents and records 
of the 1st defendant Society and the 
Advocate Commissioner appointed by this 
Court has submitted his report after car- 
rying out the warrant of commission 
There is nothing further to be done in 
that matter. 

2. Application No. 1215 of 1967 is for 
an interim injunction restraining respon- 
dents 1, 4 and 5 from holding a meeting 
on 21-6-1967 for co-opting a President, 
a Vice-President and five other members 
of the committee pending disposal of the 
suit. Application No. 1216 of 1967 is for 
an interim injunction restraining the first 
defendant Society from allovnng the 
office-bearers elected at the general body 
meeting on 11-6-1967 from holding their 
offices. In both the applications the order 
of interim injunction was passed by this 
Court on 21-6-1967 and the respondents 
aggrieved by the said order have applied 
for vacating the interim orders passed by 


tins Court by means of Applications Nos. 
1227 and 1228 of 1967 respectively. 

3, The facts which led up to the pre- 
sent suit and the applications aforesaid 
may briefly be stated. The first defen- 
dant which is a Registered Society under 
the Societies Registration Act is the 
South Indian Film Chamber of Com- 
merce. It was foimded in 1939, its main 
objects being encouragement and deve- 
lopment of the film industry and the 
solution of problems connected with it. 
The Chamber is governed by its Memo- 
randum of Association and Rules (here- 
inafter referred to as the Rides) with re- 
gard to all its activities including the 
election or nomination of its office- 
bearers. The principal office-bearers of 
Society (hereinafter referred to as the 
Chamber) are the President, two Vice- 
Presidents, two Honorary Secretaries, 
one Treasurer and twenty-two commit- 
tee members. These office-bearers are 
elected every year at a general body 
meeting convened for that purpose. 

With a view to properly and adequate- 
ly safeguard the interests of members 
having varied and different interests in 
the film industry, the members of the 
Chamber have been classified under the 
following groups: Studio Owners, Pro- 
ducers, Distributors, Exhibitors and As- 
sociates and out of the twenty-two com- 
mittee members, two members are nomi- 
nated while the twenty members of ffie 
Executive Committee are given represen- 
tation as shown hereunder; 


Studio group 3 

Producers’ group 7 

Distributors’ group 3 

Exhibitors’ group 7 


There are about 1600 members on the 
rolls of the Chamber. This year the gene- 
ral body meeting, after due publication 
and notice (as required by the rules) was 
convened on Sunday the 11th of June, 
1967, in the premises of the Chamber at 
10 A. M. and 676 members attended and 
participated at the meeting. Sri Nagi 
Reddy who had been the President of 
the Chamber for the past several years 
was elected as the President this year 
too, he having secured 344 votes as against 
his rival candidate one Subbaraman who 
secured 321 votes, but Shi Nagi Reddy 
resigned from his office. Of the two 
Vice-Presidents unanimously elected Sri 
A L. Srinivasan also resigned, ivith the 
result that there is at the moment only 
one Vice-President for the Chamber Mr. 
Sunderlal Mehta who is the second defen- 
dant in the suit. The third defendant 
was unanimously elected as the Trea- 
surer. 

With regard to the office of Secretaries, 
there were four candidates and defen- 
dants 4 and 5 were elected as Secretaries 
they having secured 359 and 356 votes 



44 Mad. S, Krishnaswamy v. S. I, Film Chamber (Ramamurtl J.) A.LR. 


respectively as asainst the other two 
contestins candidates, the plaintiff who 
secured 292 votes and D, Ramanujamwho 
secured 303 votes. Defendants 6 to 12 
are seven members elected from the pro- 
ducers’ group out of the 11 members who 
contested in the election. Defendants 13 
to 15 ate the members representing the 
Studio group who were elected unani- 
mously. Defendants 16 to 21 are mem- 
bers representing the Exhibitors’ group 
who were elected unopposed. 

4. The plaintiff claims to be the Ge- 
neral Manager of Padmini Pictures, Film 
producers and is also an associate mem- 
ber of the first defendant Chamber, He 
not only participated and contested the 
election, but also acted as a teller. Im- 
mediately eifter the election of the office- 
bearers, on the same day Mr. Nagi Reddy, 
the President announced the result; all 
the office-bearers elected were inducted 
In their respective offices there being no 
kind of protest or objection at the time 
of the announcement. The newly elect- 
ed office-bearers were functioning as 
such ^m the 11th of June, 1967, and the 
present suit was instituted by the plain- 
tiff (who contested for the Secretary’s 
post and lost) for a declaration that the 
election of defendants 4 to 12 for the 
year 1967-68 to the offices of Secretaries 
and the members of the committee was 
illegal and ultra vires and also for a per- 
petual injunction restraining all the 
office holders of the Chamber, defendants 
2 to 21 holding any office in the first de- 
fendant Chamber pursuant to the elec- 
tion held on 11-6-1967. 

5. In paragraph 9 of the plaint, the 
plaintiff has set forth his various grounds 
of complaint and objections with regard 
to the alleged irregularities and Ulegall- 
ties and violations of the rules of the 
Society viffating the election of the office- 

1 %. 

E appended to the plaint, the plaintiff 
has specified the categories of instances 
concerning the illegality of the voting. 
Pending disposal of the suit, the plain- 
tiff has asked for the interim injunction 
as stated above. 

6. The contesting defendants 3 and 4 
have set forth their objections in their 
emmter-affidavit and as it was represent- 
ed by learned Counsel on their behalf 
that they were handicapped in adequate- 
ly and properly putting forth their ob- 
jections by the order of seizure of the 
documents and records of the Chamber 
passed by this Court, permission was 
granted to defendants 3 and 4 to file a 
supplemental affidavit with liberty to the 
plaintiff to file a further reply affidavit 
and both sides have filed such affidavits 
accordingly. I gave liberty to counsel on 
both sides to make their submissions with 
resp^ to the averments and pleas rais^ 
In all these affidavits. 


7. Rules 34 and 38 contain the provi- 
sion for the office-bearers, the machinery 
for their elections and provision for fill- 
ing up vacancies. The first complaint of 
the plaintiff is that the election of 7 
members of the Executive Committee re- 
presenting the Producers’ group is invalid 
on the ground that the 40 members speci- 
fied in Schedule A to the plaint have been 
wrongly enrolled and wrongly allowed 
to participate in the election. The objec- 
tion is that these 40 members who have 
participated in the election and exercised 
their votes did not satisfy the conditions 
of the definition of Producer member 
under Rule 4 as they are not persons 
•actually engaged’ in produdng pictures 
or closely connected with the industry of 
film. 

In paragraphs 6 and 7 of the supple- 
mental reply affidavit filed on behalf of 
the plaintiff, the various aspects of this 
complaint have been elaborated. Accord- 
ing to the plaintiff, a person can claim to 
be a producer member and be enrolled as 
such only if there is proof at the time of 
his enrolment that the several vital steps 
preliminary to the production of a picture 
had been reached and accomplished and 
the particular member is at the point of 
being given a permit for raw films and 
that the tests for determining whether a 
person can be enrolled as a producer 
must be objective tests with reference to 
the tangible progress he had made En 
the matter of production of a picture. 

8. The next complaint of the plaintiff 

is a violation of Rule No. 8 regarding 
voting by authorised representatives of 
members, numbering as many as 212, 
According to the plaintiff, if a member 
desires to exercise his right of voting 
under Rule 36 (3) (b) under his authoris- 
ed representative, the member concern- 
ed. awth/asisjAwn to 

the Chamber Immediately after he be- 
comes a member of the Chamber. Ac- 
cording to the plaintiff, the authorisation 
forms signed by members were received 
and legistexed at the office of the first 
defendant between 6th and 9th of June, 
1967. long after (In many cases years 
after) they had become members of the 
Ch^ber. Further, according to the 
plaintiff, virtually, the enrolment of a 
person as a member of the Chamber 
shoidd form part and parcel of his au- 
thorisation to someone to represent him 
In terms of Rule 8. 

The other complaint of the plaintiff b 
mat changes in the authorisation should 
have been made 48 hours before the date 
of any meeting; in this case before the 
evening of 8th of June, and that changes 
In authorisation received on the 9th, 
though they may be only up to 9-30 A. M. 
on the 9th. were invalid. According to 
the plaintiff. Rule 8 woxild not permit 
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the Chamber to receive change of autho- 
risations after 5-30 P. M. on 8-6-1967 and 
that 90 such authorisations were receiv- 
ed subsequent to such period. The third 
objection with regard to Rule No. 8 on 
which considerable stress was laid was 
that the authorised representative must 
be the principal officer employed in the 
film business of the authorising member 
and that in the instant case several third 
parties unconnected with the business 
activities of the member have been au- 
thorised in. violation of Rule No. 8 and 
have been permitted to vote, in Schedule 
C appended to the plaint, the plaintiff has 
mentioned 41 instances in which such 
violation had taken place. On this aspect, 
the substance of the plaintiff’s complaint 
is that it is only persons who are 
intimately connected with and employed 
in the film business of the authorising 
member who will have intimate know- 
ledge of the day to day problems of the 
film industry in general and the particu- 
lar aspect of film industry, of the autho- 
rising member the Studio, Producer, 
Distributor or Exhibitor as the case may 
be and that only such authorised persons 
can usefully participate in the meetings 
of the Chamber and persons who are 
mere strangers to the film industry can- 
not serve any purpose at such meetings. 

According to learned Counsel, to per- 
mit any authorised representative even 
if he be, an utter stranger to the film in- 
dustry, knowing nothing about it, to par- 
ticipate in the deliberations and the reso- 
lutions carried out by a mere brutal 
majority of such strangers would frus- 
trate and defeat the object of the Cham- 
ber and the purpose for which the mem- 
bers were classified under several groups 
and the purpose for which Rule 8 pro- 
vides that the authorised representative 
shall be the principal employee of the 
film business of the authorising member. 
Learned Counsel, Sri V. P. Raman stress- 
ed the significance of the words "shall be 
the principal officer employed in the film 
business of the authorising member”. 

9. The next complaint of the plaintiff 
is that persons who were in arrears for 
more than 3 months and were liable to 
be removed from the membership were 
allowed to vote after receipt of the ar- 
rears due from them at the last moment 
on the day of the election. The plaintiff 
also has complained that some authorisa- 
tions were wrongfully rejected from 
seven members as set out in Schedule B 
to the plaint and that there was some 
false impersonation at_ the elections; two 
instances were given in Schedule D ap- 
pended to the plaint. The plaintiff also 
had rai.sed the objection that the ballot 
papers containing the names of the con- 
testing candidates were all in English 
and several members did not know Eng- 
lish at alL The above are in substance 


the main grounds on which the validity 
and legality of the elections of the office- 
bearers are questioned by the plaintiff in 
the suit. 

10. The main ground on which the 
Interim injunction is asked for, restrain- 
ing these office-bearers from functioning 
is that the constitution of the Chamber 
is such that their meetings should be 
conducted and deliberations and decisions 
taken therein, should be with a view to 
serve, safeguard and protect the interests 
of all the members in general and the 
interests of the several categories of the 
members as Studios, Producers, Distribu- 
tors, Exhibitors and Associates and that 
when election of the office-bearers con- 
cerning a particular group is under se- 
rious challenge, any decision taken by 
the Chamber or its executive committee 
would cause considerable prejudice to 
the members of the Chamber and in 
particular the members of the specific 
groups as Studios, Producers, Distribu- 
tors, Exhibitors and Associates, if ulti- 
mately this Court were to hold that the 
elections complained of by the plaintiff 
are invalid and illegal. The full and com- 
.plete representative character of the 
executive committee and its members is 
seriously impaired when the election of 
the office-bearers is imder challenge and 
questioned. According to the plaintiff, 
these office-bearers should not be allow- 
ed to function and at the same time, the 
other office-bearers also should not func- 
tion as the committee without proper re- 
presentation of a particular group or 
category of members cannot claim to be 
fully representative in character. In 
other words, learned Counsel for the 
plaintiff urges that the executive com- 
mittee cannot and should not function 
either with or without the members and 
office-bearers, whose election is under 
challenge. 

Sri V. P. Raman urged that the plain- 
tiff has made out a strong piima facie 
case, he having raised points and objec- 
tions which are of a substantial nature 
calling for careful scrutiny and investiga- 
tion during the trial and that the injury 
which he complains of is of an over- 
whelming nature and that the status quo 
which according to learned Counsel is 
the state of affairs prior to the election 
of the office-bearers, should be main- 
tained. Learned Counsel also made seve- 
ral suggestions for restricting the scope 
of the order of injunction so that the day 
to day routine affairs of the Chamber can 
be carried on, the injimction being res- 
tricted to serious and vital matters con- 
cerning disbursements of heavy amounts 
and policy decisions in serious matters 
dealing with the film industry. 

11. In the counter-affidavit of defen- 
dants 4 and 5, they have set forth how 
the interim injunction would paralyse 
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and seriously interfere with the day to 
day administration and functions of the 
Chamber and how the balance of conve- 
nience is all in favour of the defendants 
and asainst the plaintiff. In the two affi- 
davits filed on behalf of the defendants 
4 and 5 they have elaborated, no doubt, 
illustratively, how the interim injunction 
asked for would seriously hamper and 
practically bring about chaos and confu- 
sion and utter standstill of the working 
of the Chamber. In the annexure at- 
tached to the supplemental counter-affi- 
davit of defendants 4 and 5, instances of 
important activities of the Chamber and 
the Committee which would be interfer- 
ed with if there should be an interim in- 
junction. are set out. In the supplemental 
reply affidavit filed on behalf of the 
plaintiff, the plaintiff has pointed out 
that the interim injunction would not 
cause any such prejudice as alleged by 
the contesting defendants and that the 
balance of convenience is in favour of 
the plaintiff. 

12. Even at the threshold it is neces- 
sary to advert to one crucial aspect 
which was stressed in the two counter 
affidavits filed on behalf of the defen- 
dants 3 and 4 as well as stressed in the 
course of the arguments of Sri V. Thya- 
garajan learned Counsel for the respon- 
dents. Even assuming (without conced- 
ing so. in any manner whatsoever) that 
there had been any violation, infringe- 
ment or non-compliance of any of the 
pro^sions of the Rules, this practice has 
been in vogue for several years and the 
office-bearers who were elected In accord- 
ance with such uniform practice, have 
been functioning all these years, without 
any challenge or question, that this prac- 
tice in the course of these long years is 
Itself an indication that the Rules which 
are after all framed for the internal 
management and for safeguarding and pro- 
tecting the interests of the members have 
been understood in that sense, Le., whe- 
ther obligatory, mandatory or directory, 
that the plaintiff who has been in the 
executive committee on prior occasions 
had full knowledge and was fully alive 
to these alleged violations and infringe- 
ments of the rules, that above all, with 
full knowledge of these alleged violations 
and infringements of the Riiles he parti- 
cipated in the elections, contested for a 
seat, took a chance of his being elected on 
the basis of the votes of these alleged 
disqualified voters, that he never raised 
any objection at any stage with respect to 
any of the matters now complained by 
him and that under those circumstances, 
the plaintiff should not be entiUed to ask 
for the discretionary relief of a declara- 
tion about the validity of the elecUon, 
much less would he be entitled to the dis- 
cretionary relief of an interim injunction 
pending disposal of the suit. 


Repeated stress was laid by learned 
counsel Sri Thyagarajan for the defen- 
dants upon this highly objectionable con- 
duct of the plaintiff not coming to Coittt 
with clean hands, himself having been a 
party to everything that took place at 
the meeting as sufficient by itself to dis- 
entitle the plaintiff to the indulgence of 
an interim injunction. He also drew my 
attention to the several paragraphs in the 
two counter affidavits filed on behalf of 
the defendants 3 and 4 in which the 
facts stated as disqualifying several 
voters as members of the Chamber were 
denied, mainly with regard to the Pro- 
ducer members and Authorised represen- 
tatives of the members. He urged that 
the suit and the injunction applications 
are bereft of any substance or bona fides 
and are filed by the plaintiff in a vindic- 
tive spirit and in a sense of frustration 
arising out of his defeat in the very elec- 
tion and that the plaintiff's complaint of 
the threatened injiu^ or mischief which 
he desires to avert during the pendency 
of the suit by means of an interim in- 
junction are all unreal and imaginary. 


13. The principles which govern the, 
grant or refusal of an interim injunction 
in aid of the plaintiff’s right are all well*! 
settled and they depend upon a variety 
of cir^stances. In the nature of things. 
It is impossible to lay down, any set,! 
rigid or general rule on the subject byi 
which the discretion of the Court ought 
In all cases be regulated. As the plain- 
tiff. by the interim injunction undoubted- 
ly seeks to interfere with the rights ofi 
the opponent before the plaintiff’s right 
Is finally established, the injunction L« 
not granted as a matter of course and it: 
Is necessary for the plaintiff to make out! 
a strong prima facie case in support oil 
the right that he asserts. It is true, thal 
at the interlocutory stage, the Court 
should not embark upon a detailed in- 
vestigation on the relative merits of the' 
contentions of the parties and it ia 
enough if the plaintiff raises questions ol 
a substantial character calling for ded* 
dons after an examination of the facts 
and the law arising in the case. The 
Court can consider the nature and the 
merits of the rival contentions at the in- 
terlocutory stage only as bearing upon 
the limited question as to whether or not 
the plaintiff has made out a strong prima 
fade case. The Court should avoid ex- 
preping any opinion on the merits 
which would partake the ^aracter of a 
decision of the main issues in the case. 
The plaintiff^ should next make out that 
the Court’s interference is necessary to 
protect him from an injury or mischief 
which is imminent and it is at the same 
time irreparable. He should make out 
that the injury is so serious, irreparable 
and imminent that an immediate order of 
Ck)urt is necessary even before his rights 
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are established at the trial. Inseparably 
connected with this, is the burden, which 
lies upon the plaintiff to make out, that 
the comparative mischief or inconveni- 
ence which would ensue from withhold- 
ing the injunction would be far greater 
from what would ensue from the in- 
junction being granted. Lastly, which 
again is a very important consideration, 
is that in considering whether an interim 
injunction should be granted, the Court 
must have due regard to the conduct and 
dealings of the parties, before the appli- 
cation is made to the Court, by the plain- 
tiff to preserve and protect his rights, 
since the jurisdiction to interfere, being 
purely equitable, is governed by the equit- 
able principles (Vide 21, Halsbury’s Laws 
of England, paragraphs 766 and 767). 

14. On the question of the balance of 
convenience and the threatened mischief 
ior injury irreparable or otherwise, re- 
Igard must be had to the nature of the 
suit and the particular right asserted 
like suits against Government, Public 
Corporations, Municipal Corporations, 
Statutory bodies. Social clubs and its 
members. Societies registered under the 
Societies Registration Act and its mem- 
bers distinguished from litigation between 
private individuals. In the case of clubs 
and Societies registered under the Socie- 
ties Registration Act, the general princi- 
jples governing the right of suit of an in- 
dividual share holder or a member of 
the Company would apply and ordinarily 
the Court will not interfere with the 
internal management of the Society at 
the instance of one or some only of the 
members of the Society subject to weU 
recognised exceptions (1) where the im- 
pugned act is ultra vires of the Society, 
(2) the act complained of constitute.' 
fraud or (3) whether the impugned ac- 
tion is illegal. The Rules are made by 
the Society itself for the convenience of 
its members for regulating their own con- 
duct as members and for regulating the 
affairs of the Society as an entity. A 
breach of any Rule made by the Society 
would not give rise to a cause of action 
for any member to rush to Court, it must 
be a case of manifest illegality or where 
the act of omission or commission is 
something which goes to the root of the 
matter. All the members would be bound 
by the decision taken by the general body 
though there may be some violation' of 
some Rules provided it is something 
which could well be condoned and ignor- 
ed by the general body (Vide Shridhar 
Misra v. Jaichandra. AIR 1959 All 598; 
Satyavart Sidhantalankar v. Ary’a Samaj. 
Bombay. AIR 1946 Bom 516 and Nagappa 
v. Madras Race Club, ILR (1949) Mad 808 
at pp. 821 to 823= (AIR 1951 Mad 831 (2) 
at pp. 835-836). 

15. Before I proceed further, it is 
necessary to set out in full the contents 


of the two printed notices which were 
published on the 20th of May, 1967, 
about the general body meeting of the 
11th of June, 1967, at 6-30 P.lvL In the 
first notice, the particulars of the seats as 
representing particular group are given. 
Nominations for the several office-bear- 
ers are reqmred to be sent before 5-30 
P, M. on the 30th of May. The scrutiny 
of the nominations was announced to 
take place at 5-45 P. M. on the 30th it- 
self in the premises of the Chamber. The 
polling was announced to take place on 
the 11th of June, between 10 A. M. to 
1 P. M. and 2 P. M. to 5 P.M. Particu- 
lar attention of the members is drawn to 
Rule No. 8 regarding voting by autho- 
rised members with particular reference 
to the form in which the authorisation 
of a member has to be declared as the 
principal officer employed in the film 
business of the member. This notice 
winds up by saying that members intend- 
ing to send their representatives may 
send in fresh authorisations for the 
general body meeting on the 11th of June, 
so as to reach the Chamber, 48 hours 
before the commencement of the meeting. 
In the other notice, the agenda is noti- 
fied, one of which is the election of office- 
bearers for 1967-68. It is in this notice 
attention of the members is particularly 
drawn to certain rules bearing upon the 
right of the members to vote; Rule No. 
5 the subscription and Rules Nos. 8 (1) 
and 36 voting by authorised representa- 
tives, Rule No. 35 that members whose 
subscriptions at the time should have 
been in arrears shall not be entitled to 
vote. 

16. It is common ground that these 
two notices were widely circulated to 
all the members. Learned Counsel Sri 
Thyagarajan Iyer placed considerable 
stress upon the contents of these two 
notices on several aspects of the points 
in controversy. Even though the mem- 
bers had ample time to raise eveiw objec- 
tion at the time of the scrutiny of the 
nomination papers, no member raised any 
objection with regard to any of these 
members who the plaintiff now com- 
plains were not entitled to vote at the 
election. It is quite legitimate to pre- 
sume that all the members knew and 
understood what exactly are the quali- 
fications which a member belonging to 
the producers’ group should possess and 
what is exactly meant by the words 
"who is actually engaged in producing a 
picture at the time of his application”, 
whether this qualification should be a 
continuing qualification even after he be- 
came a member, and what exactly are 
the activities in the production of the 
picture which the producer should have 
accomplished before his application for 
membership. 
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Learned Counsel for the respondents 
urged that if during the long continuous 
course of years, members were enrolled 
and were allowed to continue it could 
and should have been only because the 
members of the executive committee 
were of the opinion that they were still 
entitled to be on the rolls as producer 
members and that in interpreting the 
words "actually engaged in producing 
&e picture” the meaning to be given is 
the one which the members themselves 
attached to these words as manifested 
by their conduct all these years. If 
members ought not to continue in the 
producers’ group on the rolls of the 
Chamber and if therefore they do not 
serve any useful or eSective purpose to- 
wards promoting the objects of the 
Chamber and if still, they exerdsed votes 
and therefore controlled the activities of 
tile Chamber, it is for the members to 
object at the time of the scrutiny. So 
long as they are members on the rolls 
and so long as no objection was raised 
either earlier or at the time of the scru- 
tiny of the nominations and their names 
still continue, these members cannot be 
denied their right to participate in tiie 
election. He also urged that members are 
on the rolls for a long time and at this dis- 
tance of time, all of a sudden, the lega- 
lity of their voting cannot be objected 
alter the voting has been over. 

17. In the first notice there is the in- 
timation that members who desire to send 
their authorisations for the forthcoming 
meeting may send before 48 hours before 
the date of the meeting. Here too the same 
argument was advanced by Sri Thyagara- 
jan Iyer to the effect that all the mem- 
bers, for all these years, have uniformly 
understood Rule Ko. 8 as permitting au- 
thorisation at any time up to a limit of 
48 hours before the meeting and that no 
member had understood Rule No. 8 in 
the sense that unless the nomination of 
the authorised representative was made 
forthwith as part and parcel of an appli- 
cation for the membership, authorised 
representatives cannot be nominated sub- 
sequently. He also urged that It would 
bo absurd and anomalous to compel a 
member to nominate his authorised repre- 
sentative when he has no confidence in 
any other person and desires to attend 
the meeting himself all throughout. Fur- 
ther the necessity for an author!^ re- 
presentative need not be for ever. Inevi- 
tably there will be change of authorial 
representatives and there u-ill be years in 
which there will be no authorised repre- 
sentative at all. To construe Rule No. 8 
that there should be only one authorised 
representative, and that too, nominated 
Irnmedialely, after the admission to mem- 
bership. would defeat the purpose of 
Rule No. 8 and practically render it iutOe 
and useless. ‘Whether the provision in 


Ride No. 8 is mandatory or directory or 
whether any delay thereto could be con- 
doned are all matters, for the general 
body and if by a continuous course of 
conduct the members have worked out 
and applied this rule in this particular 
manner and if what happened this year 
is in consonance with the usual prac- 
tice, the plaintiff who did not raise any 
objection, cannot question the legality of 
the election. 

With regard to the argument about 48 
hours, the same line of argument was 
adopted by learned Counsel. He urged 
that, in the context, 48 hours, would only 
mean till 10 A. M. on the 9th. The very 
fact that no particular member objected 
when nominations of authorised repre- 
sentatives were received till 9-30 A. M. 
shows that the members understood the 
rule only in this manner. Learned 
Counsel also urged that great significance 
should be attached to the fact that at the 
time of the scrutiny of the nomination 
papers, objections were raised and some 
nomination papers were also rejected. 
When that was the situation, it has to be 
necessarily inferred that at the time of 
the scrutiny of the nomination papers of 
other members they were all in order and 
therefore no objection was rdsed. 

18. On the question as to who can 
properly claim as the "principal officer 
employed In the film business” and whe- 
ther factually that authorised representa- 
tive possessed that qualification are all 
matters which should have been consi- 
dered by the members and if they felt 
that persons without qualification were 
allowed to vote, the aggrieved members 
should have^ raised objection at the time 
of the scrutiny of the nomination papers. 
In this context it should be borne in 
mind that members are generally recom- 
mended by one member of the executive 
conunittee supported by another member 
and members are enrolled only after the 
executive committee carefully scrutinises 
all the details, the qualifications of the 
member or the associate member as the 
case _may be and the plaintiff himself 
was in the executive committee, the pre- 
vious years and he had full access to all 
the records. 

19. Sri V. p. Raman attempted to 
meet this argument by urging that whe- 
ther a particular member was actually 
engaged in the production of a picture, 
whether an authorised representative was 
the principal officer employed in the 
film business of the member concerned, 
are all factual matters which can be in- 
vestigated only at the trial after evidence 
and arguments and that at the stage of 
the interlocutory application, they are 
not quite germane and that it is suffi- 
cient, if his client, the plaintiff had rais- 
ed substantial questions of fact and law 
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even turning upon the proper inte^rete- 
tionof^ rules, and that he need not 
establish at this stage that he is sure to . 
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of the Chamber and it is a letter for 
serious consideration whether in the suit 
as framed, the question of the contmu- 
ance of these members as producer mem- 
bers, as authorised representatives etc, 
can ba considered without they being 
parties to this proceeding. There is no 
point in this Court adjudicating upon the 
question whether the members in Sch^ 
dule A to the plaint are actually engaged 
in the production of pictures and wh^ 
ther the members set out in Schedule C 
are not the principal officers of me mm 
business of the concerned authorising 
members. Any decision in this suit will 
be of no avail and they will stai continue 
to be on the rolls of the Chamber unless 
an objection is raised in their presence 
and their answers are heard. _ It is neces- 
*sary to remember that this right to vote, 
whether a right or a privilege, emerges 
from an inseparably connected stato as 
a member of the Chamber. It would re- 
sult in anomalous and absurd cons^ 
quences if the Court were to uphold tne 
plaintiff’s objections, that these nume- 
rous members will not be members for 
the purpose of voting so far as th^ 
tion is concerned, while vis-a-vis tne 
Chamber they will undoubtedly and cer- 
tainly continue to be members of the 
Chamber entitled to aH the privileges 
like distribution of raw films and various 
other materials in the production^ 
picture etc., etc., and participation m the 
various other deliberations of the Cham- 
ber. The rights of aU the members are 
governed by the rules of the Chamber. 

It is elementary law that so long as a 
member continues to be on the ro^ and 
has not been removed after hea^g ms 
objections, he will in law be entitled to 
all the privileges of the member md will 
also be liable to aU his obhgations. _ I 
cannot visualise a proceeding m wffich 
the question whether or not a _ person 
already on the rolls of the Society st^ 
continues to be member as such could be 
agitated and decided without the mem- 
ber or members concerned being parties 
to that proceeding. In my opinion, there 
is vital distinction between an election 
petition under a statute where one ot 
the questions may be whether a voter or 
voters had a right to vote or was disqua- 
lified in voting iwthout that quesUon 
having any repurcussion upon h^ other 
rights For instance in an election ms- 
pute, the defeated candidate may esta- 
blish that 500 voters were purclmsed by 
corruption and their votes should not be 
taken into account, but that analogy win 
not apply to the instant case in_ v,’hich 
the right to vote springs from his status 
as a member. . . 

21. The position becomes a forton 
against the plaintiff applicant and in 
fevour of the defendants-respondenm, 
with regard to the large number of au 
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thorised representatives when the_ matter 
is looked at iroin the point of view of 
the members who have sent in the au- 
thorisation xmder Buie No, 8. At the 
election or at the deliberations of the 
meetings, the members concerned send 
in their representatives presumably to 
put forward and press their point of 
view, in the matter of the election of a 
particular candidate or candidates or 
upon particTjlar aspects concerning _ the 
film industry in which they are \dtally 
interested. If obiections were raised at 
the proper time and the authorisations 
were rejected, the members concern^ 
would have themselves paztidpated in 
the meeting and cast their votes or ex- 
pressed their points of view. 

Now, at this stage to eliminate the 
voting or the views expressed by such 
large number of persons as many as 200 
voters, would work gross Injustice as by 
acceptance of the authorisations, the 
members concerned were all led to be- 
lieve that their points of %dew would be 
heard at the meeting and their franchise 
exercised through their representa- 
tives. When all the members Including 
the plainliS have accepted and therefore 
represented to the authorising memb^ 
that their representatives can vote at the 
meeting, the plalntifl nor even the So* 
dety as an entity, caxmot thereafter re* 
hise to lake their votes Into considera* 
tion. It would be opposed to all prind* 
pies of natural justice if the Court were 
to hold that the votes exerdsed by all 
these 200 representatives are invalid 
without the authorising members bdng 
given an opportunity to defend their au* 
^orisations. 

AU these aspects clearly emphasise that 
the decision in the instant case wiU have 
to proce^ only on the basis of the fina* 
lity of the roU of the members of the 
Chamber as it existed on the date of the 
election and the plaintiff cannot question 
the accuracy of the roll That perhaps, 
Is the reason why in the statutes regard* 
Ing elections to Mimidpallties. local bo* 
dies etc., there Is a statutory proviaon 
for the amendment of the electoral roll 
and a ri^t to seek redress in a Court of 
law either in the initial or the subsequent 
stages of the election dispute. I am 
making these observations not as expres- 
sing my final opinion, but as merely indi- 
cating my view that the plalntiS has not 
made out a strong prima ^de case and 
the right that he asserts In the suit "as 
framed’’ is highly doubtfuL 

22. The next aspect that has to be 
considered is the question of balance of 
convenience and the irreparable misdJef 
or damage which the plaintifi would sus* 
tain in case the interim injunction is re- 
fused. As prefaced in my preliinln«y 
observations, this Involves two aspect^ 


(a) whether the mischief or Injury is ir- 
reparable and so serious and (b) whe- 
ther the plaintiS’s complaint of the 
tlireatened injury is real or merely illu- 
sory and imaginary. In the first place, 
it has to be borne in mind that it is esta- 
blished law that at the instance of one 
member Courts are highly reluctant to 
interfere; at any rate, would not lightly 
interfere with the functioning of a cor- 
porate body or a Sodety. It is not a 
dispute between two private individuals, 
A large number of voters had arrived 
from various places at considerable ex- 
pense and Inconvenience and partidpated 
at the meeting and the interim injimo- 
tion would re^t in a total suspension of 
the bxisiness and acUvities of the Cham- 
ber, The Chamber has to carry on Its 
affairs and activities and very great in- 
a>nvenience and mischief would be caus- 
ed to the Ch^ber hy the issue of an 
injunction restraining the office bearers 
from functioning as such. 

The annexure to the supplemental 
counter affidavit of the defend^ts ^ows 
the various important matters which will 
have to be attended by the executive 
committee. It Is familiar knowledge that 
at the present moment serious and 
problems and difficulties are confronting 
the film industry and the executive com- 
mittee has to attend to those matters. 
The committee has to nominate membeis 
for serving on the Central Wage Board 
for Film Industry which is a ^dtal con- 
cern to the industry. The executive com- 
mittee has to take a deddon as to ^e 
representation of the best South Indian 
film at the Film Festivals. The Chamber 
has to represent through Its representa- 
tive in the meeting of the Film Federa- 
tion of India which is to be convened at 
Calcutta and the Vice Pi^dent and Sec- 
retaries have to function In the Raw Film 
Committee. A perusal of annexure 
shows the great magnitude of the prob- 
lems which confront the film industry 
and the urgency for these matters being 
attended to. The position is so obvious 
and lies on the surface that it does not 
require much of an elaboration to hold 
that the balance of convenience Is all in 
fevoim of the defendants and the damage 
or the prejudice that will be sustained 
by the defendants by the Issue of an In- 
terim injunction would be Irreparable 
and cannot by any means be compensat- 
ed in damages and neither the plaintifl 
nor the Court could do anything whldi 
could repair the damage or afford ade- 
quate restitution or compensation. 

As against this, let me examine what 
the balance of convenience in favour of 
the plaintifl is. Except the existence of 
party faction which may be presumed 
because of the contest In the elections In 
the groitp of representatives of the pro- 
ducers* group, the plaintifl does not allege 
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, A 44- ie* oVieniT'/^ "fr* 11 

BTiv malice or iUwill or ulterior motive 

^^tl^ part of the defendants either as a 

eroup or individually. Mr. Ran^s 
SSnent is that when every debb^atK^ 
deSion and activity and action taken by 
the Chamber should be in 

tive character by the tnopther 

executive committee, all acting hiK , 

S sr^t, such a IhihS ^ uot sa»«a 
when the dection of honorary secret 
lies and the committee meinbers 
+Tio nrnducers’ group are under challenge 
Sd that ^y dTciion taken by a com 

Sttee imposed of such rnembers i^ 

would be JfhSer if ^4nately 

g“i„S%i°hdd“reIeclioh of those 
office bearers is invahd. 

T am unable to accept this 
This argument does not give ^ 

TOnfined only to the the^e^ as one unit wnen me eiecuuu ui ^ 

ries and the seven u^es the members of that execuUye con^ttee 

Sitive committee. is under challenge. It is obvious that ffie 

. ___i -farTflOn has crept .. ^r»r»ir<ampnf*p has 
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Again, it is absurd to imagine that in 
the severffi matters set out in the armex- 
ure to the supplemental coimter anidavit, 
the members of the executive committee 
would not represent the proper and cor- 
rect point of view of the Chamber _ m 
general but would take a partisan vmw, 
being led by defendants 4 to 12. One 
can imderstand the plaintiS having sorne 
kind of statable grievance at least, if m 
the action he questions the legahty of ffie 
election of all the office bearers. The 
rest of the members of the executive 
committee are respectable persons ana 
they have been elected imopposed ana 
unanimously. 

As mentioned above, so far as the r^ 
of the office bearers are concerned, the 
plaintiff has not made any specific com- 
plaint of a personal nature. The 
ment was more in the nature of a legal 
argument in the abstract, 1hat the execu- 
tive committee consisting of all the num- 
bers should not be allowed to function 
as one unit when the election of some oi 


cutive conuiut^fx. _ g^t into 

S?artSi^^of the Chamber, 

^«^ittee^ would take decisions of 

tions of the^ ^ prejudicial to 

pittSS Sfup^Le!^^ U-er.' 

Imagmary executive com- 

Srr SfTose"" 

confidence m the ^ ^ imanimously. 

■would be detrimental to the >pter®sxs 
?hP Chamber. It cannot be seriously sug 
Sited ffiat the rest of the members of 
Executive committee would act as 
the execuuve ^ ^ould allow themsel- 

*"^''^tn^be^l?siW ^led S defendants 4 to 
titiTnd the members of his group, ^y 

Hp %B Hi 

toe'Smr Sdn? Si 

architect momes woffid 
a reckless manner W 

pate the resources of the cnamner p 

ly out of spite? 


the memners oi mat exci-uuiyc 
is under challenge. It is obvious that the 
question of balance of convenience h^ 
to be decided only with reference to 
actual realities of the factual position 
and not by a mere doctrinaire approacn 
in the abstract 


In this connection, I may refer to the 
de^ion in J. K. Choudhury v. Hem 
Chandra, AIR 1956 Assam 82 m which 
the facts and the main situation were 
somewhat similar as in the mstent ^s^ 
There the plaintiff brought a smt agamrt 
the governing body of a college con^t- 
ing of 16 members clairmng a declaration 
that five co-opted members in the gov- 
erning body were not v^dly co-opted 
and that the governing body was not 
validly constituted: the plamtiff 
prayed for an injunction restraming those 
members from working as members m 
the governing body, of that institution. 

It was held, the governing body had to 
discharge several impprtent funrtions and 
those functions would be stultified if it 
was not allowed to function and that the 
balance of convenience was entirdy m 
favour of the institution demanding that 
the govermng body should continue to 
function. 

There too, the same argument was ad- 
■yanced that all these members who wem 
alleged to have been wrongfully co-opted 
bv being in the executive committee at 
its deliberations would effectively contn- 
bute to do things which were preiudiaal 
and detrimental to the interests of the 
institution lilce unauthonsed and reckless 
dissipation of the funds of the m^tution, 
but the argument was rejected m these 
terms: 

"I wonder how on such a slender 
foimdation the functioning of the gov- 
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ejxing body could be altogether stopped 
when there was no allegation against the 
in^viduals concerned. Even if it is id- 
timatdy held that these co-opted mem- 
bers were not validly elected — a possi- 
bility somewhat remote — even then, 
there is nothing to indicate that by al- 
lowing them to function as such during 
the pendency of the suit the cause of 
the institution would be seriously preju- 
^ced- No case to that effect has been 
made out by the plaintiffs at alL 
The other members of the governing 
body are either ex offido members of the 
institution or persons nominated by the 
Government and the University. They 
c?in always keep a check upon the co- 
opted members If they wanted to do any- 
thing prejudidal to the institution evoi 
assuming that those members were pro- 
perly elected It is the function of the 
governing body to transact all budness 
in connection with the Institutfan and 
control the budget and the disburse- 
ments. 

All the functions would be stultified if 
the governing body was not allowed to 
function even as it Is. As I have sdd, 
there is no dear finding la either of the 
two judgments of the Courts below that 
there was any injury likely to be caused 
to the plaintiffs. Indeed there is no 
defi^te allegation either. In such a case, 
an order of injunction restraining the 
defendants to function was absolutely 
uncalled for. On the contrary, the balance 
of convenience was entirely in favour of 
the defendants and the interest of the in- 
stitution demands that the governing 
body should continue to function. 

It is suggested that probably some un- 
authorised expenditure may be Incurred 
by the present governing body In the 
name of the institution. As I have saicL 
there are already a number of persons 
there who are esrpected to control the co- 
opted members. Even as against the co- 
opted members there Is not a word of 
compl^t.” 

I have no hesitation in holding that the 
apprehensions of the p laintiff are more 
imaginary than real and it would ^ 
highly unfair to the members of the 
executive committee consisting of res- 
ponsible and respectable members to 
speculate that they would deliberately do 
anything detrimental to the interests of 
the Ch^ber. In this connection it has 
to be noticed that it is not even the case 
of the plaintiff that the producer mem- 
bers were dected by any particular party 
or faction opposed against the plaintiff or 
the members of his group so as even to 
afford a foundation for an argument 
these members would instigate the other 
' members of the executive committee to 
do things solely with a view to spite the 
plaintiff and the members of his group. 


Defendants 4 to 12 are all members elect- 

in the general body meeting in accord- 
ance with the practice which has been in 
vogim for all these years and the fact 
that the legality of their election Is 
challenged does not by itself lead to the 
inference that they v^ function in the 
executive committee to the detriment of 
the interests of the Chamber. 

23. In this view it is unnecessary to 
elaborately consider the various sugges- 
tions made by Sri Raman as to how the 
scope of the interim injxmction could be 
restricted. For instance with regard to 
the functions of the activities of the Raw 
Film Committee which undoubtedly per- 
forms very important functions from tiie 
point of ^dew of members of the Cham- 
ber, Mr. Raman contended that accord- 
ing to the rules prevaiHng from 1957, the 
Secretaries are not doing any important 
function; their job is merely the minis- 
terial act of convening the meeting and 
that this can be done any other mem- 
ber and an interim Injunction would not 
interfere with the activities of Cham- 
ber. On the other hand Mr. Thyagaraja 
Iyer drew my attention to the proceed- 
ings of the Chamber dated 21-7-1965 at 
which rules of the Raw Film Committee 
have been amended allotting effective 
functions to the Secretaries of the Cham- 
ber. They are all made ex-offlrio mem- 
bers of the Raw Film Committee and the 
duty is cast upon them to participate la 
the deliberations of the committee. 

In a proceeding of the Chambers dated 
1-8-1966, the plaintiff was present in the 
executive committee meeting in whidi 
the amendments of the rules of the Raw 
Film Committee dated 21-7-1965 were 
approved and it was treated as a sub- 
rammittee of the executive committee. 
On this, arguments were advanced, as to 
how far the executive committee of the 
Chamber can amend the rules of the Raw 
Film Committee, hut It Is unnecessary to 
pursue that discussion as the fact re- 
mains that the plaintiff birngelf was a 
party to the proceedings of the Chamber 
at which the office bearers were made 
ex-offido members of the Raw Film Com- 
mittee. Today the Raw Film Commi- 
ttee fxmcUons only In accordance with 
the reconstitution as per the resolution of 
the Chamber dated 21-7-1965. It wozfid 
create confusion and complications If It 
were to be held that deliberations and 
proceedings of the Raw Filin Committee 
cazmot be conducted in pursuance of toe 
later resolution. 

At any rate, at the stage of this inter- 
locutory application, it will not be open 
to toe plaintiff to take up toe position 
that the Secretaries are not ex-offido 
members of toe Raw Film Committee. 
To sum up, therefore, I have not the 
slightest heritation in holding that the 
plaintiff, who after all is only one Indivl- 
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dual member of Chamber has not made 
out any case for holding that the balance 
of convenience is in Ms favour so as to 
suspend the activities of the Chamber 
wMch has in its roll about 1600 members. 

24. It only remains to deal with the 
conduct of the plaintiS as bearing upon 
the discretion of the Court and on which 
repeated stress was laid by Sri Thyaga- 
raja Iyer. The notices were furnished 
on the 20th of May and the plaintifi had 
ample time to raise his objections and 
have the dectoral rolls rectified. The 
two notices, as observed earlier, set forth 
all the details, drew pointed attention of 
the members to Rule No. 8 and Rules 
5 and 36, The plainiiff who was in 
the Executive Committee on prior occa- 
sions had full knowledge and was fully 
alive to the alleged defects existing in 
the roU of the members of the Chamber, 
He stood as a contesting candidate and 
deliberately took a chance of being elect- 
ed on the basis of this defective electoral 
roU. It is only when the election wenj^ 
against him, he has raised these objec- 
tions. 

25. It is established law that if in 
such a situation, when a party who has 
acquiesced in the election to wMch he 
objects or he is raising an objection 
which might have been put forward 
against himself on a previous election or 
in the same election, he participated in 
the election, contested for a seat in the 
election, the Court in the exercise of its 
discretion will refuse to award him any 
reliel This rule has been uniformly ap- 
plied in all proceedings where the party 
concerned applied for the issue of a writ 
of quo warranto. It is sufficient to refer 
to the following observations of Mellon, 
J., in the leading decision in R. v. Loft- 
hoixse, (1866) HR 1 QB 433: 

"The relator must not be disqualified 
by having acquiesced or concurred in 
the act wMch he comes to complain of, 
or in similar acts at former elections.” 

Shee, J., said: 

"Cases have been brought to our notice 
wMch show that where a man with the 
knowledge of the irregularity of a parti- 
cular course, nevertheless concurs in it, 
he cannot afterwards take advantage of 
the irregularity. In the present case 
Mr. Maw voted on a voting paper wMch 
he knew or believed to be irregular. He 
therefore comes precisely within the rule 
enunciated by Lord Kenyon, C. J. in Rex 
V. Clarke. (1880) 1 East 38 at pp. 40-47. 
fihe Courts have on several occasions 
said and said udsely, that they would 
not listen even to a corporator who has 
acquiesced or perhaps concurred in the 
very act which he afterwmds comes to 
complain of when it suits Ms purpose; 
and so far I think we have determined 
rightly. 'And there are other cases to 


the same effect. The present relator has 
concurred in the very act he now com- 
plains of, for he has used voting papers 
in blank in this very election and in 
others. Therefore in the exercise of our 
discretion, we ought not to assist him.” 

The principle of this case has been fol- 
lowed and applied in several cases in 
India, Reference may be first made to 
the decision in Miss Cama v. Banwarilal, 
AIR 1953 Nag 81 in wMch it was held 
that the Coiirt would not listen to a 
candidate who has acquiesced or concur- 
red in the very act wMch he afterwards 
comes to complain of, when it suits Ms 
pmpose. In that case the petitioner was 
not allowed to question the election as 
she was aware of the provision; she was an 
advocate and at the time of the scrutiny of 
the nominations of the contesting candi- 
dates, she did not raise any objection, but 
waited till she was defeated in the elec- 
tion- 

I may next refer to the Bench Decision 
of tMs Comrt in A R. V. Achar v. Madras 
State. 1954-1 Mad LJ 102= (AIR 1954 
Mad 563) in wMch the applicant for the 
issue of a writ of quo warranto acquiesc- 
ed in and actually contested the elec- 
tion and it was held that the petitioner 
had by his own conduct precluded him- 
self from obtaining the discretionary re- 
lief in the hands of the Coiurt. (Vide ob- 
servations at page 109 where the princi- 
ple of the decision (1866) HR 1 QB 433 
is discussed). The same principle was 
applied in a Bench judgment of the Patna 
ffigh Court consisting of Ramas\vamy, 
C. J., (as he then was) and Choudhary, 
J., in the case of mumcipal elections and 
it was held that when the petitioner with 
full knowledge of the illegality partici- 
pated in the election and thus acquiesc- 
ed or concurred in the election, the 
Court woMd in its discretion would re- 
fuse Mm any relief. 

It is tmnecessary to multiply the cases 
on the point and it is sufficient to refer 
to the latest Bench decision of tMs Court 
consisting of Chandra Reddy, C. J., and 
myself in wMch a person who acquiesced 
in the election being conducted on the 
basis of the division of wards effected by 
the Inspector imder the Madras Pancha- 
yats Act was refused the discretionary- 
relief imder Article 226 of the Consti- 
tution on the ground that he could not 
be allowed to raise an objection which 
might have been put forward against 
himself at a previous election or cogni- 
7ant of the objection and acquiesced in 
the same. 

2G. Though -these are all decisions 
rendered in applications for the is- 
sue of a writ of quo warranto, on 
principle, it cannot make any dif- 
ference, because in thd instant case, 
the plaintiff has filed a regular suit 
and asked for an interim injunction. In 
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Bhupendra Nath Basu v, Haniit Snfih. 
ILR 41 Cal 384=rAIR 1914 Cal 152) 
•where the plaintiil filed a suit under Sec- 
tion 42 of the Specific Relief Act seeking 
the declaration of the invalidity of art 
Section, it was held that as the grant of 
a declaratory relief was essentially in tho 
discretion of the Court, the principles fol- 
lowed by the Courts of Common Law lit 
granting or refusing prerogative writs 
^ould apply to such suits. Fletcher, J.. 
observed as follows at page 391: 

‘In my opinion in a suit of this nature 
what you have got to do Is this. You 
have got to apply the principles of the 
Courts of Common Law In granting of 
refusing the prerogative writs. Those 
were reasonable rules which were found- 
ed on experience not of many ■years but 
of centuries. Those were the rules which 
governed the practice of the Courts as 
to interfering in cases of disputes relat- 
ing to elections to all bodies other than 
the two Houses of Parliament which are 
not object to the jurisdiction of any 
Court, but derided lor themselves who 
were elected and who had the right to 
sit and vote In either of those two 
Houses. But in all other bodies the right 
of election In which the Court had 
jurisdiction to interfere was governed by 
the prindples by which the Courts of 
Common Law granted or refused the 
prerogative writs.” 

In that case, the discretionary relief of 
declaration was refused having regard to 
the particular conduct of the plaintift 
The same principle was applied in the 
case of a Taluk Board Election, the vali- 
dity of which was Questioned under Sec- 
tion 42 of the Sperilic Relief Act by a 
Bench of this Court in Lakshminarashnha 
Somavagiyar v. Bamalingam Pillai. 39 
Mad U 319=(AIR 1920 Mad 573) fol- 
lowing the derisxon of the Calcutta High 
Court in ILR 41 Cal 384“(AIR 1914 Cal 
152). In that case also the plaintiff com- 
peted for the seat, participated in the 
election and acauiesced in every step In 
the election till he sustained defeat at the 
elections and then brought the suit. Sada- 
riva Iyer. J.. observed that the conduct 
of the plaintiff in having acceded the 
election proceedings as having been re- 
gularly begun is suffident to disentitle 
the plaintiff from the relief even assiiro- 
ing that a valid electoral register did not 
exist (Vide observations at page 3M). 
Spencer. J„ stated the law in similar 
terms at page 329, after pointedly refer- 
ring to the derision of the Calcutta Hi^ 
Court 

“The plaintiff’s suit deservedly falls for 
another reason. When the register was 
prepared he did not adopt the procedure 
provided by Rule 10 (4) of objecting uo 
to the 20th of September. The election 
was on October 2nd and in his petition 


to the Collector, dated October 6th (Exhi- 
bit L) he did not raise this point He 
went to the poll on the footing of the 
register being a valid one. The technical 
point he has taken in these proceedings 
is evidently an after-thought He is 
therefore not entitled to the equitable 
relief of a declaration on a matter con- 
nected with the preparation of an electo- 
rs register. In ILR 41 Cal 3S4— (AIR 
1914 Cal 152) it was held that in similar 
circumstances connected with an election 
where the conduct of the plaintiff had 
been remiss and dilatory, the Ctourt ought 
not to interfere and give him a declara- 
tory decree in the exercise of its discre- 
tionary jurisdiction, under Section 42 o! 
the Specific Relief Act.” 

Confronted with this well-established 
rule which regulates the discretion of 
the Court. Sri V. P. Raman made an at- 
tempt to distingtiish these cases on the 
ground that in the instant case, his client 
could not have raised an objection at 
,any earlier stage. He could not have 
anticipated all these members who were 
wrongly on the roUs to participate in 
election and that It is only when he felt 
aggrieved as a result of the defeat at 
the elections that the plaintiff could pos- 
sibly agitate the matter in the suit. He 
also relied upon a decision of the Calcutta 
High Court In S. K. Sawday v. N. Singha 
Roy. ILR 1944-2 Cal 464=(AIR 1946 Cal 
206). I am not prepared to accept this 
argument It is open to the plaintiff or 
any member of the Chamber to apply to 
the executive committee to delete the 
names of members who according to the 
plaintiff have been wrongly enrolled or 
wrongly continued to be members and 
the executive committee is bound to 
consider that objection after giving 
notice to the members concerned and 
the decision of the executive committee 
went against the plaintiff, he would be 
entitled to file a suit for rectification of 
the_ roll of members of the Society, just 
as in the case ol shareholders’ register 
of a Company. I do not see any princi- 
ple of law by which a member is pre- 
cluded from insisting that the electoral 
roll should be maintained correctly and 
that the electorate should not consist of 
members who do not satisfy the condi- 
tions and qualifications as prescribed by 
the rules. Surely, the plaintiff is not 
bound to meekly submit to the derision 
of the executive committee in the matter 
of the maintenance of the rolls of the 
members of the Chamber. It is a right 
which inheres in the members under the 
rules to protest against the Inclusion of 
rsons who are not qualified to be mem- 
rs. The decision of the Calcutta High 
Court relied upon by him Is distinguish- 
able as it related to a suit in which a 
person sought the relief that some per- 
son should be included in the rolls. Even 
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EO there are observations in that dea- 
sion to recognise the right of the mem- 
ber to object to the wrongful inclusion 
of the members on the roUs of the 
dety distinguished from a right to claim 
for the inclusion of a person as a mem- 
ber. . . . „ 

If Mr. Kaman’s contentior^ were to be 
accepted, it will be an intolerable state 
of law if the executive committee woidd 
be allowed to enroll members and ^eli 
the electorate without any regard to toe 
relevant provisions of the 

the members concerned wiU have no 

effective right to question 
decisions of the executive commttee but 
would be obUged to meekly submit to ite 
decision and agitate the question oiffy in 
a suit after the elections are over. I 
Lve no doubt that, the pl^tiff coiffd 
well have raised this objection at 
time previously or 

^nnimcement of the election of toe 
Xe^emers by issue of the notice con- 
vening the meeting of the lltm 

27 There is no need, to elaborate the 
nnint urged about toe false personahon 
not contain any particulars 
n-nd how toe false personation 
place. The point about all toe 
tog in English agam has 
because these forms were used by the 
opne^ body aU these years without any 
Sction Sy any member concerned and 
the elections were going on year after 
year with these forms. 

28 Some point was made on behaU 
of toe detondants that toe Pl^mtiff *3 
only an assodate member md be 
nnt ouestion the dection and ff ^ all it 
coild oSr be by a member who has 
toXed toe plaintiff. Prima facie my 
dew is that the plaintiff, who contested 
the election will have a nght to que^on 
toe legality of the elecUon 
It must be remembered toat it is not toe 
firm which becomes elected as an o^e 
bearer, but it is only the authorised mem- 
ber. 

29. I had dealt with the matter m 
such great detaU only because of the da- 
borate arguments addressed on boto 
ddes. the plaintiff attemphng to m^e 
nut natent illegalities on the face of^toe 
record whUe the defendants controverted 
the same. It is necessary to reiterate 
torn X observations toat are made in 
toL judgment on the rival contentions of 
^ par^ do not by any means crastt- 
tote aw final decision of^ Court on 
toe pX in controversy. These obse^a- 
Hons have been made only ^ bcarmg 
the question wheto.er the 
hL made out a strong pnma faae case. 

30. Independently of these .nbserv^ 
tions. I must say, I have refused toe m^ 
rim injunction on the main ground that toe 
pSntifl is guilty of acquiescence and 
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wrongful and unhealthy conduct and ha 
has not by any means come to Coi^ 
with dean hands which is toe essential 
foundation of his right to obtain toe di^ 
cretionary relief at toe hands of t^ 
Court I have also refused toe interim 
Inj miction on toe ground that the balance 
of convenience is all in favour of defen- 
dants and against the plain tiff . 

31. Before I close, it h^ to be men- 
tioned that this is a case in which toe 
plaintiff could establish his case only 
after adducing evidence and even in toe 
Interlocutory application stage it became 
apparent toat toe plaintiff cannot there- 
fore make out a prima fade case. 

32. In these circumstances, the set- 
tled practice is to refuse an interim 
order and direct the immediate and 
speedy trial of the suit I therefore 
direct that the suit shall be posted for 
trial and disposal within two months 
from today, Le., on the 4th of Septem- 
ber 1967. Within two weeks from today, 
toe defendants should file the written 
statements and vdthin three weeks there- 
after. there should be mutual discovery 
and inspection. The case will be posted 
for final hearing and disposal on the 4to 
of September. 1967. The documents 
which were all seized by the Comm^ 
sioner and produced in Court in Appli- 
cation No. 1217 of 1967 shall be return- 
ed back to the defendants 3 and 4 Secr^ 
taries of Defendant Chamber except toe 
voters’ list. The first defendant Chamber 
shall pay a sum of Rs. 250/- as additior^ 
reinuneration to the Cominissioner, 
interim injimction is vacated and the 
applications are dismissed. There shall 
be no costs. 

33. In this proceeding, I have not ac- 
cepted the arguments and contentions of 
Sri V. P. Raman: even so, I wish to ex- 
press my appreciation of toe able and 
lucid arguments presented by him. . 
GGM/D.V.C, Petition dismissed. 
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of deceased succeeding to possession of eming section Interpreted having regard 
vehicle can continue renewal proceeding to the overall scheme of the Act. Once 


and get permit transferred to him — 
GVIotor Vehicles Rules (Mad) (1940), 
Rr. 184, 185). 

To a limited extent at least, a peimit 
does survive the permit-holder. Section 
61 of the M. V. Art, may be in a restrict- 
ed manner, recognises the heritable cha- 
racter of a permit, the beneficial interest 
which the person succeeding to the pos- 
session of the vehicles has in the permit 
Having regard to modem concepts of 
property, the right Is certsdnly proprie- 
tary and descends on the person who 
takes possession of the vehicles and the 
permit is attached to the vehicles and 
goes with the possession of the vehides. 
May be there is a prestimption that a 
licence is personal to the grantee; but 
the presumption is rebutted as the Act 
Itself provides for transfer inter vivos 
In certdn drcumstances and also pro- 
vides for a person succeeding to the 
possession of the vehicles to secure the 
permit relating to the vehicles. It can- 
not therefore be said that the permit 
dies with the holder. It has to be alive 
and effective for the transfer to operate 
on it: Case law discussed. (Paras 5 & 6) 

Under the terms of S. 58, till renewal 
the permit ceases to be effective after 
the period originally specified; on rene- 
wal the original permit becomes current 
and reatfimated lor the extended period. 
It is as if the permit, when it was issued 
originally, had been Issued for the full 
term as extended. As the vehide could 
not be plied without a current permit, 
when it is imder suspended animation, a 
temporary permit is provided imder 
S. 62 lor the period the renewal pro- 
ceedings are pending. The system of 
covering the interval between the expiry 
of the period covered by the permit and 
renewal with temporary permits instead 
of permitting the operator to run on the 
original permit itself, though its dura- 
tion has expired, cannot affect the true 
position that If a renewal is secured for 
the permit, it is the original permit that 
is made effective. Though B. 185 of 
Motor Vehides Rules before its repeal 
kept permit effective once the applica- 
tion for renewal had been made, even 
without further orders in stated ritua- 
tions. same only emphasised the effect of 
renewaL Its repeal cannot affect the 
true character of a renewed pennit 
brought about by the section providing 
for renewal and the other rides whidi 
remain substantially unaltered. In place 
of Rule 185, S. 62 sub-dause (d) has been 
introduced. There is no discord between 
this provision, probably intended to speed 
up ^posal of renewd applications and 
the inference of the continuity of the 
permit on renewal suggested by the gov- 


an application for renewal has been duly 
made, the pre-emptive or preferentid 
-right to secure the route by tee renewal 
of the permit is a substantial right as 
such rights go and the permit should be 
deemed to be alive for the purpose of 
the renewal. That being so there is 
nothing incongruous or anachronistic in 
regarding the person in whose name the 
permit stands, as the holder of a permit, 
even though the period of the pennit has 
expired provided he has in accordance 
with law In time applied for renewal: 
Case law discussed. (Para 7) 

It would be open to the successor to 
sue tee application for renewal made 
the deceased holder of tee pennit. 
Section 58 lays no special emphasis on 
the person of the permit holder. The 
absence of any specific provision in tee 
Act for continuance ol the application 
cannot stand in the way of the concern- 
ed Authority recognising the rights of 
the successor and permitting to con- 
tinue tee application for renewal. There 
is no provision in tee Act providing for 
abatement of such an application. The 
power of the Regional Transport Autho- 
rity to recognise the successoi in Inte- 
rest is implicit under the law which It 
a dmin isters. The preferential right to 
renewal is not a mere expectation. The 
successor is in the same Identical porition 
as tee deceased pennit holder. To deny 
the successor audience at the hearing of 
the renewal application will be to extin- 
giush rights without a hearing. The car- 
dinal rule of natural justice, Audi Alte- 
ram Partem will require the Authority 
to hear him on the application. Unless 
expressly ruled out, the rule of Audi 
Alteram Partem^ could supplant gaps in 
statutory provisions governing TWbimab 
adjudging rights of parties. The omis- 
aon of the Legislature will be supplied 
by the fundamental principles governing 
all adjudications whether judicial or 
quasi-judicial affectmff the interests of 
Individuals or their property. The suc- 
c€^or to tee possession of the vehicles 
will therefore be entitled to a hearing on 
the renewal application: Case law Rel 
(Paras 10 and 11) 

In_ conclusion, if during pendency of 
application for renewal of permit, a tem- 
porary permit is granted and even if the 
applicant dies after date of expiry of 
original permit, heir of deceased suc- 
ceeding to the possession of the vehicle 
covered by the permit can continue re- 
newal proceeding and get permit trans- 
ferred to him: Order of Srlnivasan J., in 
W. P, Nos. 1263 of 1964 and 3015 of 
1965, D/- 24-12-1965 (Mad), Affirmed. 

(Para 12) 
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K. K. Venugopal and V. Manivannan, 
for AppeUants; V. K. Thiruvenkatachari 
and Advocate-General, M. N. Ranga- 
chari and Govt. Pleader K, Thirumalai, 
for Respondents. 

JUDGMENT: — These appeals have 
been preferred against a common order 
of our learned brother Srinivasan, J., in 
W. P. Nos. 1263 of 1964 and 3015 of 
1965 discharging the Rule Nisi and dis- 
missing the ^vTit petitions filed tmder 
Article 226 of the Constitution. By the 
writs the appeUants questioned the vali- 
dity of the transfer and renewal in 
favour of the first respondent herein of 
six permits for stage carriages under 
Sections 58 and 61 of the Motor Vehicles 
Act 1939 by the Regional Transport Au- 
thority, TiruLnelvelL 


2, The six permits whose period was 
to expire on 3-1-1964 were held by one 
Ramaswamy Doss, and as provided under 
Section 58 of the Motor Vehicles Act, 
1939 as amended imder subsequent Act 
(hereinafter referred to as the Act) he 
duly applied for renewal of the said six 
permits on 5-10-1963, The application 
for renewal was notified rmder Section 
57 (3) of the Act, on 28-10-1963. The 
appellant before us, a bus operator, pre- 
ferred objections to the renewal of the 
six permits and also filed applications for 
grant to him of the six permits on the 
routes for his vehicles. The objections 
and the applications for fresh grant of 
permits to him were made by the appel- 
lant on 18-11-1963. The applications for 
fresh grant were notified in accordance 
with the provisions of the Act. Rama- 
swamy Doss, as may be expected, duly 
filed his objections to the fresh grant of 
permits claimed by the appeUant. As the 

g eimits were expiring on 3-1-1964, the 
egional Transport Authority under Sec- 
tion 62 (d) of the Act on 27-12-1963 itself 
granted temporary permits to Rama- 
Bwamy Doss for his six vehicles to take 
effect from 4-1-1964, pending decision on 
his application for renewal of the per- 
mits. Before the application for renewal 
came up for hearing and orders were 
passed, even on 7-1-1964 Ramaswamy 
Doss died. 

The first respondent herein, son of 
Ramaswamy Doss, on 24-1-1964, intimat- 
ed the Regional Transport Authoiitv 
under Section 61 (1) of his intention as 
the person who had succeeded to the 
possession of the vehicles covered 
by the permits to use the permits. He 
also requested the Regional Transport 
Authority to implead him in the renewal 
application as the successor of the de- 
ceased Ramaswamy Doss that he may 
pursue the application for renewal. On 
25-1-1964 the Regional Transport Autho- 
rity took up for enquiry the application 
that had been made by Ramaswamy Doss 
for renewal of the permits. He granted 
the request of the first respondent here- 
in who claimd to have succeeded to the 
possession of the vehicles in question by 
virtue of an agreement entered into be- 
tween all the heirs of the deceased pemut 
holder to continue the proceedings and 
after due hearing and consideration of 
the matters involved, overruling the ob- 
jections of the appellants, granted the 
application for renewal of the permits. 
He ordered that the permits would be 
renewed for the usual period of three 
years. As a consequence, the application 
of the appellant herein for fresh grant of 
permits to him for the six routes involv- 
ed was rejected. The first respondent 
was directed to send up the necessary 
certificates along with B permits of the 
buses for due endorsement of the rene- 
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waL The first respondent submitted the 
existing permits for endorsement of re- 
newal and on 10-2-1964 applied also 
under Section 61 (21 of the Act for trans- 
fer of the permits. The Regional Trans- 
port Authority on 10-2-1964 endorsed on 
the permits their renewal for three years 
from 31-1-1964. noting that from 3-1- 
1964 to 31-1-1964 they were covered by 
the temporary permits. The permits 
were also transferred to the name of 
the first respondent 
The appellant preferred appeals to the 
State Transport Appellate Tribimal from 
the orders refusing the grant of fresh 
permits to him. He also filed a revision 
to the Tribunal against the order grant- 
ing renewaL On the rejection by the 
Tribxmal of his appeals the appellant 
came up to this Court with W. P. No. 
1263 of 1964 from the orders of the Tri- 
bunal dismissing the appeals. As it has 
been held that there could be no direct 
revision to the State Transport Appellate 
Tribuni from an order of the Regional 
Transport Authority, W. P. No. 3015 of 
1965 was filed by the appellant Question- 
ing the order of the Regional Transport 
Authority granting the renewaL 

3. The questions involved In both the 
writ petitions revolve round the validity 
of the renewals and the only questions 
argued by the appellant In the drcums- 
tances set out above were: whether the 
Authorities were in law competent to 
renew the permits, the applicant having 
died after the period of the permits had 
expired and before they were renewed, 
and whether the renewal could be effect- 
ed in the name of the first respondent 
as the successor In interest of the deceas- 
ed. The questions have been answered 
against the applicants: hence these ap- 
peals. 

4. The arguments Initially covered a 
wide groxind: but on learned Counsel 
for the first respondent taking his stand 
firmly on Section 61 of the Act. the 
questions for conrideration got narrowed 
down. The attack on the v^dity of the 
order Is essentially rested on the langu- 
age of Section 61 of the Act Section 61 
provides for transfer of the permit In 
favour of the person succeeding to the 
possession of the vehicles covered hy 
the permit on the death of holder of 
the permit It is argued by Mr. J1 K. 
Nambiar. learned counsel for the appel- 
lant that Ramaswamy Doss was not the 
holder of the six permanent permits in 
question on 7-1-1964 when he dle^ as 
these permits had expired on 3-1-1964. 
Only a renewal application was pending. 
It is therefore urged that there were no 
permits to be transferred, and that the 
Regional Transport Authority had no 
jurisdiction to order any renewal of the 
permits at the instance of a person claim- 


A-LK." 

Ing to succeed to the possession of the 
vehldes. It Is submitted that the right 
to a permit is personal in nature and 
does not survive the permit holder except 
to the extent in terms provided by the 
Act It is pointed out that neither the 
Act nor the Rules provide for continua- 
tion of a renewal application by the per- 
son who has succeeded to the possessloa 
of the vehicles, and it is said that in the 
circumstances the application for rene- 
wal lapsed, Mr. M. K. Nambiar urges 
that a permit Is the creative of statute 
and therefore its grant, renewal and 
transfer are governed by the statute 
which is a self-contained Code. Learned 
Counsel contends that from outside the 
Motor Vehicles Code no procedure could 
be inducted for situations not provided 
for that may crop up. 

5. It is needless to labour at any length 
on the contention that a stage carriage 
permit is purely personal In nature and 
no right therein can survive the death 
of the permit holder. The matter has 
to be considered no doubt as conceived 
in the Act. but In the background of the 
citizen's fundamental rights under the 
Constitution, to acquire, hold and enjoy 
property and to practice any profession, 
or carry on any occupation, trade oi 
business subject to laws imposing rea- 
sonable restrictions. It is clear that to a 
limited extent at least, a permit does 
survive the permit holder. Section 61 Is 
there. Though a stage carriage permit ia 
in one sense a creature of statute, as It 
goes '^th a vehicle and forms the Ufa 
oi the business of carriage of passengers 
on road, considered with the vehicle, if 
is a species of property and very valu- 
able property for that Running of buses 
is a commercial enterprise, and permit 
controls not only the owner of the vehi- 
cle in the use of the vehicle, but controls 
the vehicle itself by providing that It 
^haU be used only in the manner autho- 
rised by the permit In C. S. S. Motor 
Service v. State of Madras, AIR 1953 
Mad 279. Venkatarama Ayvar, J.. (as he 
then was of this Court) sximmed up the 
position of the transport operator thus: 

”The true position, then Is, that aH 
public streets and roads vest In the State, 
but that the State holds them as trustees 
on behalf of the pubUc. The members 
of public are entitled as benefidaries to 
use them as a matter of right and this 
right is limited only by the similar rights 
possessed by every other citizen to use 
the pathways. The State as trustees on 
behalf of the pubUc is entitled to Impose 
all such limitations on the character and 
extent of the user as may be requisite 
for protecting the rights of the pubUa 

generaUy but subject to such 

limitations the right of a dUzen to carry 
on business in transport vehicles on pub* 
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lie pathways cannot be denied to him on 
the ground that the State owns the high- 
ways." 

In Saghir Ahmad v. State of U. P.. AH? 
1954 SC 728 at p. 735 the Supreme Court 
expressing entire agreement with the 
above observed: 

"Within the limits unposed by State 
regulations any member of the public 
can ply motor vehicle on a public road. 
To that extent he can also carry on the 
business of transporting passengers with 
the aid of the vehicles. It is to this car- 
rying on of. the trade or business that the 
guarantee in Article 19 (11 (gl is attract- 
ed and a citizen can legitimately com- 
plain if any Legislation takes away or 
curtails that right any more than is per- 
missible under clause (6) of that Article", 
Ih Vishwanathan v. Shanmugham, (1966) 
1 Mad LJ 363 at p. 364= (AIR 1967 Mad 
100 at p. 101) we observed with reference 
to a stage carriage permit: 

"Under prevalent modem condition^ 
it is very valuable property. That it is 
heritable and alienable, the latter cha- 
racteristic with certain restrictions, has 
been recognised by the provisions of the 
Motor Vehicles Act, and in the case-law; 
it has been the subject of partition by 
members of a joint family, and of divi- 
sions of the assets in a partnership. Thus, 
two complementary ideas have evolved 
side by side, the first dealing with a 
stage carriage permit purely as a licence, 
all remedies and procedures in respect 
of which are circumscribed by tte self- 
sufficient Code of the Motor Vehicles Act 
and the Rules framed thereunder. The 
second evolution is what may be term^ 
the common law development of this 
permit together with the stage carriage 
to which it relates, and without wWch 
it practically has no value or validity, 
forming the subject-matter of contracts 
of sale inter vivos, inheritance and suc- 
cession. partition and division of assets 
among partners." 

We have pointed out in that case that a 
permit or for that matter in some cases 
even a licence does not end with the 
death of the licence holder and become 
void. We have also pointed out therein 
that the permit remains in existence for 
the purpose of Section 61 of the Act. It 
Is in this background as to the character 
of a permit that we shall now examine 
the relevant provisions. 

G, Now permit as defined in the Act 
Is a document issued by the prescribed 
Authority authorising the use of a trans- 
port vehicle as a contract carriage, or 
stage carriage, or authorising the owner 
as a private carrier or public carrier to 
use such vehicle. Section 42 prohibits the 
user of a vehicle without a permit, and 
except in accordance with the conditions 
of the permit With reference to stage 


carriage business, a vehicle without a 
Permit is practically of little value. Sec- 
tion 58 relates to duration and renewal 
of permits. Section 59 places restric- 
tions on transfer of permits inter vivos, 
and Section 61, to transfer of permits on 
death of the holder. Section 61 reads; 

"(1) Where the holder of a permit dies, 
the person succeeding to the possession 
of the vehicles covered by the permit 
may, for a period of three months, use 
the permit as if it has been granted to 
himselL 

Prorided that such person has, within 
thirty days of the death of the holder, in- 
formed the transport authority which 
granted the permit of the death of the 
holder and oiE his own intention to use 
the permit: 

Provided further that no permit shall be 
Bo used after the date on which it would 
have ceased to be effective without rene- 
wal in the hands of the deceased holder. 

(2) The Transport Authority may, on 
application made to it within three months 
of the death of the holder of a permit, 
transfer the permit to the person suc- 
ceeding to the possession of the vehicles 
Covered by the permit.” 

This section, may be in a restricted man-. 
Her, recognises the heritable character 
Of a permit, the beneficial interest which 
the person succeeding to the possession 
of the vehicles has in the permit Having 
tegard to modem concepts of property, 
the right is certainly proprietary and 
descends on the person who takes pos- 
session of the vehicles and the permit is 
attached to the vehicles. Subject to the 
limitations of the Act the permit goes 
With the possession of the vehicles. 
Our attention has been drawn by 
learned Counsel for the appellant to 
Butterworth’s Words and Phrases Judi- 
cially Defined Vol. Ill, 1964 supplement 
at page 58 where in relation to a local 
Carrier’s licence under the Road and Rail- 
way Transport Act (Northern Ireland) 
1935 it was stated: 

"What are the attributes of a 

local carrier’s licence granted under the 
Provisions of Section 16 of the Act? The 
Word licence has a well recognised signi- 
fication in English Law. According to 
our law a licence properly so called is 
merely a permission granted to person 
to do some act which but for such per- 
mission it would be unlawful for him to 
do. Being in its nature a mere personal 
privilege and nothing more than a mere 
personal privilege a privilege per- 
sonal to the individual licensee such 

a licence cannot be transferred by liiro 
to anyone else and it dies with the per- 
son to whom it was given. Or a 

statute may authorize the granting of a 
licence to carry on some trade or busi- 
ness which the statute does not allow to 
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be carried on without such a licence. 
But whatever may be the type of licence, 
the presumption is that it is a purely 
personal privilege, that it is not capable 
of being assigned or transferred by the 
licensee to anyone else and that it cornea 
to an end on the death of the licensee. 
No doubt one frequently hears the pdirase 
‘transfer of a licence’ especially in con- 
nection with the law relating to the sale 
of intoxicating liquors. But it is well 
established that even in this connection 
the phrase, though convenient, is never- 
theless quite inaccxixate and misleading. 
What is referred to as a transfer of a 
publican’s licence is not in strict law a 

transfer at all. 

And what the assignee of licensed pre- 
mises gets is a new licence and not the 
old licence transferred”. 

The principles above enundated cannof 
apply to the stage carnage permits under 
consideration by which road transport 
business is sought to be regiilated and 
restrictions imposed In public interest 
May be there Is a presumption that a 
licence is personal to the grantee; but 
the presumption Is rebutted as the Act 
tself proddes for transfer inter vivos 
In certain circumstances and also pro- 
vides for a person succeeding to the pos- 
session of the vehicles to secure the per- 
mit relating to the vehicles. Under Sec- 
tion 61, till transfer is ordered for a pe- 
riod of three months the successor may 
use the permit as if It has been granted 
to himself and the section spe^ of 
transfer of the perrait to the persons 
succeeding to the possession of the vehi- 
cles covered by the permit. When the 
Act provides for transfer of permit on 
death we cannot say that the permit dies 
with the holder. It has to be alive and 
effective for the transfer to operate on 
it In Kuppuswanu v. Hamachandran. 
AIR 1964 Mad 356 at p. 358 a Division 
Bench to which one of us was a party 
observed: 

"A permit once granted has to be con- 
^dered as a spedes of property in the 
grantee and the death of the grantee 
would not take away the benefld^ right 
of his legal representatives In the per- 
mit” 

In (1966) 1 Mad LJ 363 at p. 372=(AIR 
1967 Mad 100 at p. 106) already referred 
to we observed; 

"It is true that a permit or licence does 
not end with the death of the licence- 
holder, and becomes void. For instance, 
it may be said to remain in existence for 
the further purposes of Section 61 of 
the Act” 

The argument now is that Section 61, 
the only provision in the Act for the 
survivorship of the permit, applies only 
where the permit is a current permit and 
the holder of the permit dies during the 
currency of the pmnit It b stated that 


a permit whose duration has expired Is 
no permit at all and as in the present 
case the permit had expired even on 3-1- 
1964, on his death Ramaswamy Doss was 
not the holder of a permit for any one 
succeeding to the possession of the con- 
cerned vehicle to become entitled to a 
transfer of the permit under Section 61. 
But Ramaswami Doss had, long before 
his death, in due time and according to 
the provisions of the Act. applied for 
renewal of the permits. 'The question is; 
does this keep the permit alive, may be 
in hibernation till renewal, or is the per- 
mit a dead one that Ramaswami Doss 
cannot be considered to have died as the 
holder of a permit? 

7. Section 58 wMch provides for dura- 
tion and renewal of permits runs thus: 

"(1) (a) A stage carriage permit ot 
a ojntract carriage permit other than a 
temporary permit Issued imder Section 
62 shall be effective without renewal for 
such period, not less than three years 
and not more than five years, as the Re- 
gional Transport Authority may specify 
in the permit 

(2) A permit may be renewed on an 
application made and disposed of as If it 
were an application for a permit; 

Provided that the application for the 
renews of a permit shall be made:— 

(a) in the case of a stage carriage per- 
mit or a public carrier’s permit, not less 
than sixty days before the date of Its 
expiry; and 

(b) in any other case, not less than 
thirty days before the date of its expiry; 

"Provided further that, other condi- 
tions being equal, an application for re- 
news shall be given preference over new 
applications for permits. 

(3) Notwithstanding an3rthing contain- 
ed ta the proviso to sub-section (2), the 
Regional Transport^ Authority may en- 
tertain an application for the renewal 
of a permit after the last date specified 
to the said first proviso for the making 
of su* an application, if the application 
Is made not more than fifteen days after 
the said last date and is accompanied 
by the prescribed fee.” 

IVom the very language of this section, 
learned ^unsel for the contesting res- 
pondeiri, Mr. V. K. Thiruvenkatachari, 
contends t^t a permit does not become 
extinct and cease to be a permit for all 
on the expiry of the period spe- 
Jibeci toereon. Learned Counsel con- 
tends that the mere fact that an appli- 
cation for renewal of a permit has to be 
made and disposed of as if it were ah 
application for a permit does not make 
renewed permit a fresh permit. 
While Mr. M. K. Nambiar for the appel- 
lant relied on the oft-quoted observations 
of Lord Asquith in Eari End Dwelling 
Co- Ltd. V. B. C. rebury, (1951) 2 AR 
ER 587 at p. 599 that 
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1969 

“If one is bidden to treat an imag^^ 
state of aSairs as real one must surmy, 
^ess prohibited from doing so, also 

as real the consequences and ma- 
wMch. if the putative state of 
afiairs had in fact existed, must 
tablv have flowed from or accompamed 
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lity of its being renewed it has 
though till renewal it may not be used to 
put the vehicle on the road. It may be 
considered extinct, only if there is no 
application for renewal or the renewal 
is refused. This question has been con- 
sidered at length by this Court in R. lu 
Natarajan v. R. T. Officer, Chingleput. 
air 1957 Mad 392 at p. 394 under toe 
Art as it stood before its amendment oy 
C^tral Act 100 of 1956. Tffie que^on 
arose in that case whether^ for bream of 
the conditions of the origmal penmt, a 
nenalty could be enforced during the 
^her period for which the pepnt con- 
tinued in force after renewaL Answenng 
the question in the affirmative, this 
Court observed; 

"In c erti^in respects, the renewed per- 
mit may resemble a fresh e.gM 

in the procedure that h^ to be followed 
before a renewal is made and the ngnt 
of the transport authorities to impose 
new conditions. But Ihe que^on u 
whether after renewal the on^al pm- 
roit does not continue in 
ther period. In our opmion, _it certaimy 
does according to the provision of toe 
Act, the rules and the forms prescnbed. 
The matter may be said to be_ A^Ry set 
at rest by the Supreme Court m V. 
lurserwce v. R. T. Authority, Coim- 
SorS AIR 1957 SC 489 at p. 491 where 
the Supreme Court observed: 


“Therefore, when there is a renewal, 
the efiective period is not the ongmd 
Sriod specified, but the ^ .Pen^^.^P to 
Wch the renewal is granted. That id- 
eates that the life of^a renewed permit 
is onG find contiiiuous, 

LiGamed Counsel for the ^appeU^t 
Bought to make out that there is a raffi- 
cal amendment in the Rules ■^der 
Act after 1956 and that fS 

the difierence. It is contended 
Lordships have in the course 
piKj-dnn referred to and relied on R'^® 
185 which was there before the amend- 
ment even as this Court had done m 
AIR 1957 Mad 392 at p. 394 for 
conclusion, and that Rule 185 h^_ since 
been repealed. Emphasis was laid for 
the appellant on the alterative 
rion to S^on 62 (d) of the new Act 
Rule 185 no doubt specifically provided. 

“If an application for the renewffi of 
a per^t hS been made to accordance 
with these rules and the prescnbed fco 
naid by the prescribed date, the 
shall continue to be effective imtil 
are pa'^sed on the application or until the 
ISS of three months from th® date of 
SS of the application whichever is 
earliCT. If orders on the 
Tint nassed within three months from 

toe permit renewed by the Transpon 
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Authority for the period specified in the 
application or for one year whichever is 
less ” 

The permit was by this Rule kept effec- 
tive once the application for renewal 
had been made, even without further 
order in stated situations. The Rule in 
question only emphasised the effect of 
renewaL Its repeal cannot, in our view, 
affect the true character of a renewed 
permit brought about by the section 
proviing for renewal and the other 
Rules which remain substantially unal- 
tered. Instead of Rule 185. has been 
Introduced Section 62 sub-clause (d) 
whereunder a Regional Transport Au- 
thority may, without follovring the pro- 
cedure laid down in Section 57. grant 

I permits, to be effective for a limited 
jifiriod jjot In ar\y case to exceed four 
montfe, authorising the use of a transport 
veWcle temporarily pending dedsion on 
an application for the renewal of a per- 
mit. We see no discord between this 
provision, probably intended to speed up 
disposal of renewal applications and the 
Inference of the continuity of the permit 
on renewal suggested by the governing 
section interpreted having regard to the 
overall scheme of the Act. Under the 
terms of Section 58, till renewal, the per- 
mit ceases to be effective after the period 
originally spedfled; on renewal the ori- 
ginal permit becomes current and reani- 
mated for the extended period. It is as 
If the permit, when it was issued origi- 
aally. had been issued for the full term 
as extended. As the vehicle could not be 
plied without a current permit, when it 
Is under suspended animation, a tempo- 
rary permit Is provided under Section 62 
for the period the renewal proceedings 
are pending. To avoid, if possible any 
hiatus between the expiry of the period 
of the permit and Its renewal the Legis- 
lature has provided for an applicaUon for 
renewal to be made in advance, not less 
than 60 days before the date of its ex- 
piry. But it could be filed even within 
30 days before the date of Its expiry and 
there is also provision for entertaining 
the apslication even later, if made at 
least 15 days before its expiry. 

As the procedime for obtaining rene- 
wal is the same as in the case of an ap- 
plication for fresh pemut, the Authority 
will have to publish the appllcaUon. 
allow for the necessary time to elapse 
for representations, hear objections, etc 
It may not be possible in all cases to go 
through the entire gamut of the proce- 
dure before the expiry of - the permit, 
particularly when there are fresh appli- 
cants for the permit, as it‘ has happened 
In the present case. Again no period 
has been spedfically fixed within which 
a renewal application must be disposed 
of. We cannot conceive of any rational 
prindpte on which it could be said that 


the character of the renewal is altered 
by reason of the duration of the proceed- 
ing for renewal over which the permit 
holder has no controL The system of 
covering the interval between the exmry 
of the period covered by the permit and 
renewal with temporary permits instead 
of TMrmitting the operator to run on the 
original permit itself, though its dura- 
tion has expired, cannot affect the true 
position that if a renewal is secured foi 
the permit, it is the original permit that 
is made effective. 

In the instant case, well in advance of 
the period of expiry, the original holder 
of the permit had applied for renewal of 
the permits for a period of five years 
from 3-1-1964. the date of expiry. Orders 
for renewal of the permits were passed 
on 25-1-1964 and endorsement of renewal 
on the original permits effected on 10-2- 
1964. No doubt the endorsement states 
that renewal is to be for three years 
from 31-1-1964 noting that from 3-1- 
1964 to 31-1-1964 there were temporary 
permits. That there were temporary 
permits for a period, is only a statement 
of fact. It is a necessary note, as during 
the same period in respect of the same 
vehicles and over the same route two 
permits cannot be effective. There need 
be either a permanent or a temporary 
permit for the use of the vehicle. In the 
interregnum, the permanent permit was 
not effective in the language of Section 
58. and the endorsement records the fact 
and points out that the duration was 
covered by temporary permits. The ap- 
plicant had asked for renewal for a pe- 
riod of five years and the renewal haij 
been granted for a shorter period. 

Take for instance a case where a per- 
mit has been suspended for a period. 
During that period, the permit Is not 
effective and will not authorise the per- 
mit holder to put the vehicle on the road. 
The effect of such suspension is not to 
make the permit a new one after the 
period of suspension is over. The same 
permit exists. Only It could not and wai 
not used for the period. Similarly it 
pending orders on renewal temporary 
permits were issued, on renewal the ori- 
0nal permit Itself becomes effective for 
the renewed period. We may refer to 
certain other provisions which bring out 
clearly that a renewed pei^t Is the ori- 
rfnal_ permit continued and not a fresh 
permit Some of these aspects have been^ 
emphasised by this Court and the Sup- 
reme Court in the cases above dt^ 
Under Rule 183 an application for rene- 
wal has to be in Form PRA. The appli- 
cation speaks of renewal of the permit 
described in the application. The number 
of the original permit the date of Its 
issue, the date of Its expiry, the period 
for which renewal is desir^ and other 
particulars have to be specified in the 
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permits were not dead then for all puix 

Section 61 (H entitles the person 
succeeding to the possession of the vem- 

des oTthe death of the holder of a per^t 
the registration ceruinja..<= w. ^ use the permit as if it has been grantea 

of the vehicle or vehicles and Part B r The effect of this fiction. ^ 

Parts A and B of the permit as the ^ ^ the per^t for 

maV be and endorse the renewd m “u^oses of the Act Du^g the pmod 

A and B of the permit of of three months he would be subject to 

to “e holder. The Form of renewal of ^ ^ ^tions and has aU the nghta 

Part A of a permit runs. . of a permit holder. We may envisage a 

iirro,- -rioTTnit IS hereby renewed up to g where the holder of a penmt (hes 
j-This permit wuereoy Stir ddy applying for renewal but be- 

S%i.e"foUoi;inf"fc.con«- W>tt.out 


19G9 

application. Kule 184 f ^ 

Transport Authority shS 

pUcation for ’^enewd of a permit 
call upon the Pemu^ holder to 
the registration eer^^te or 

of the vehicle or vetocles and J^rt 


to the following 

-"^ItofTh^fe 

si^ar e^ors^^t summary f period; renewal is nuu --- 

fte perSt * Agdn. under ^odd also be entitled to pursue the 

Thil^^ieT^wHle the fee for the grant of a renewal application. Of course he 
Rule 167 wime . , rene- Viovp within 30 days of the death of tne 

holder, informed Transport 

wfll is only x^/ • H .. *. 4t» iiRp tiis nor*^ 


after duly appiyiw 

fore the expiry of the Pf^mb ^ithou 
doubt the person succeedmg to the po^ 
session of the v^icles would be entitled 
to use the Pennit during the r^aini^ 
neriod as the grantee of the permit, io 
lur mind it follows that he codd 
temporary permits if before the 

of the period; renewd is not ordered and 
oi Uic -mirsue the 


ivuj-c _ „(-/ iv-p fpp tor rene- Voiro -coithin 3U oays oi me ueai... 

l1/- uSerRde 195 within ^^t holder, informed Transport 

wal is t L'the expiry of the permit Authority of his intention to use the per- 

fourteen days of the exp^o ^ second proviso to Section 61 

by efflux of time ^ , P j^yle 184 the ^ ^ ggif explanatory and has obvio^y 

surrendered wdle imder^ R^^^^ g.IVlaced^ abiSdanti cautela. The 

perrnit has to be surrenoe^re^^^^ Srodso points out that in the absence of 

ment *he provisions of the Renewal the permit caMot be used afto 

^ th^ Rdes made thereimder and the ^j^g period specified. , ““bhasises th 
and the ^ jn relation to renewal, j ^ that a permit which is not effecdve 
Forms foUowe£^in^ ordered the permit a permit for the purpose of Sw- 

Bon 61 though it cannot be used. If the 
Sod of permit has expired and ceased 
to be effective, the person succeeding to 
rr : +Vio irphinlpq cannot, by 


Forms fo^owed in reiauou m 

that once a ^ made to 

document °^^^Sd^d period. Its life is 

ThP OTO^on relating to ap- 
extend . - . P .>,0 Art aeain emphasises 


?leX^on" relating to ap- ^^‘te effective, the person succeeding to 
extended The prm^on gn^phasises possession of the vehicles caMot by 

peals in S. 64 t , that an order for virtue only of the provision m Section 61 
'"Tff this. Man“rd» grant- pennit lot a lurther ponod 

?Trfrelh oi 'hrK montte. 

vides for appeal by any parson aggnev substance in the ar^- 

bytL refusal to grant a thS If would not be open to the 

5td£’tS^rp'SSV“4p%Pn a«gijr|d 

Iby the refusal of P -g^gy^al the permit, in the absence of any mow 

b iz°s iagSfsrS s 

preferential right to se^re g^hstan- 

the renewal o^,^^„^tf^^and the permit 
tial right as such ^hive for the 

should be That being bo 

Ke°is nothing tocongruous^or ii whose 

n^e^hfpe^t stands, as ^^h^^gf^toe rtew the absence of any specuic piuvx- 
a permit, even though the peno continumce of the a^ 

pellXhas expired P^^owded he has^m ^on^^^g^^ot stand in the way of the 
•Iccordance with law in time app Concerned Authority, recognpng 1^ nghte 

renewaL and permitting him to continue the appU-j 

cation for renewaL There is no provision in 

the Act providing for abatement of simb 

an application. We have held that toe 
right in a permit is not pure^ person^ 
to toe holder of the permit but that it 
can pass on to his successor. No doubt 
toe grant of renewal Is not automatic. 


+hp Thermit, xn xne U4. 

sion in the Act or Rules made toereunder. 
Section 58 speaks only about the renew^ 
of permits and toe application for ten^ 
waL No special emphasis is laid on toe 
person of the permit holder. It may comej 
in for consideration imder the proviso to 
S^c^on 58 (2) (a). If under the proyi- 
rtoM of the Act the successor may claim 
SIf assert his right to renewa in our 
view, the absence of any specific pro^ 

*• .*1 A ^ AAntnnimrtPP Hi tilP SO* 


8 nearly therefore, when 

aS 

pcndii^ If '^IJIord vtito the intendment 

^ u ^uld^e said that he was 

of toe Art it ue s 


In perfect arcora wiux ^ { renewal is nor auxuum^ 

S SSt'the appUcdPt for xopowoI hor booB 
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given a preference over new applicants 
for permit The effect of this pre-emp- 
tive right to the route is on its recogni- 
tion to continue the original permit in 
the successor of the vehicles covered by 
the permit. Now what is the poation of 
toe application for renewal filed by the 
deceased? There is. an authority seized 
of a quasi-iudidal proceeding in relation 
to a valuable right. There are no pro- 
vidons in toe Act authorising the Au- 
toori^ to terminate the proceeding on 
the death of the person who commenced 
it. The right, the subject of considera- 
tion in the proceeding, is one that does 
not come to an. end wito the death of the 
applicant Under the law as we interpret 
It it developes on the successor to the 
possession of the vehicles. In such dr- 
cuinkances, in our view, it would be the 
duty ol authority, in the absence of any 
prescribed procedure or express or Im- 
plied prohibition to mould its proceeding 
in accordance with the prindples ol 
natural justice and permit the continu- 
ance of toe proceeding commenced by the 
deceased. In AIK 1954 Mad 3S6 at pp. 
358 and 359 already referred to wh^ 
pending a revision petition under Section 
64-A ol the Act against an order of the 
Regional Transport Authority refusing to 
grant variation of the permit the appli- 
cant died. It was held that the legal re- 
presentatives of the applicant can pursue 
toe revision petition. It was observed: 

"In the case before us the proceedings 
Initiated by l^hshmi were to relation to 
an esistlng right of property in toe per- 
mits held by her. Such a right would 
therefore survive to her legal representa- 
tives. The benefit of the proceedings 
Initiated by her would also survive to 
them. We agree with Srinivasan, J., that 
it was competent for toe second respon- 
dent to continue the revision petition filed 
by Lakshmi under Section 64-A of the 
Motor Vehicles Act.” 

Reference was made lor toe appellant to 
the decision of Kajagopalan. J., in Ulaga- 
nathan v. State Transport Appellate 
bunal, W. P. No. 459 of 1957 (Mad.) where 
before the actual issue of the permit but 
alter the order granting him toe permit, 
the grantee of toe permit died. The 
question arose whether toe son of the 
CTantee could apply under Section 61 for 
toe transfer of the penrdt and whether 
he could defend the apperi from toe 
orfer of toe Regional Transport Autho- 
rity ^ected against the grant of the 
permit to the deceased. No decisicm was 
given on the question whether the suc- 
cessor could defend the appeal. But It 
was held on the merits that toe deceased 
was not the holder of the permit within 
the meaning of Section 61 when he died, 
the deceased having obtained only the 
rtoht to obtain a permit It was observ- 
ed that the deceased was coiIy entitled to 


obtain a permit, the permit having been 
sanctioned to him, and that he did not 
obtain it The case proceeded on toe view 
that no interest smvived to the legal re- 
presentative. This case in the drcums- 
tances is not of much avail to the appel- 
‘lant. In similar circumstances a_ cont- 
rary view has been taken by a Division 
Bench of toe Mysore High Court in 
Meenakshi v. Mysore S. T. A. Tribunal, 
AIR 1963 Mys 278 Assenting from Ulaga- 
nathan's case, W. P. No, 459 of 1957 
(Mad.) It is not necessary for us here to 
examine the correctness or otherwise of 
Ulaganathan’s case, W. P. No. 459 of 
1957 (Mad.) 

Our attention was drawn 1^ Mr. V. K. 
Thiruvenkatachari for the respondent to ' 
Cooke v. Cooper, (1912) 2 KB 248 at PP. 
250 and 251. In toat case imder the Li- 
censing Act, Justices at a general annual 
licensing meeting refused to renew a 
lii^nce to sell intoxicating liquors at a 
certain house^on the grotmd that the 
house had not been well conducted and 
that the fitness ol the licence holder was 
unsatisfactory. The licence holder ap- 
pealed to the quarter sessions, and the 
owners of the home also appealed as the 
persons aggrieved. Before the hearing of 
the appeal the licence-holder died and the 
widow who had obtained letters of ad- 
ministration sought to xn^toto the 
appeal. There was objection to her con- 
tinuing the appeal on the ground that 
the licence had become extinct Lord 
Alverstone, C J., observed: 

‘There Is no reason why this case 
should not go back to the Justices to be 
dealt with. The case is governed by the 
principle of the decision in M'Donald v. 
Hughes, (1902) 1 KB 94. On toe death of 
a licence holder the licence is not abso- 
lutely void. It remains In existence for 
the purposes of the representatives of a 
deceased licensee getting a renewal in his 
place, and being held liable if they carry 
on the business in breach of the Licens- 
ing_ Acto In my opinion this licence re- 
mains in existence for the purpose of 
enabling the .representatives to maintain 
this appeaL” 

Th above decision and the decision dted 
therein were applied recently in R v. 
Derby Borough Justices. (1957) 2 All ER 
823 at^p. 825 another decision under the 
licensing Act in Engird. A reference 
to the related law and the facts of the 
case will be useful and instructive show- 
ing how situations like the one in the 
instant case have been dealt with. Mrs. 
Short the holder of an off licence at erne 
prenuses applied to the licensing Justice 
for an ordinary removal of the licence 
to a different premises. Ihe application 
was granted subject to confirmation; but 
wfore the Confirming Authority met, 
Mrs, Short died, and when her executrix 
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ject-matter remaining the same as in the 
law imposing land revenue or any duty 
or tax. If we read Sections 3 and 4 to- 
gether the fact that the words "sur- 
charge” or 'additional’ duty have not 
been mentioned does not detract from 
the real substance of the legislation.” 
(Underlining (herein ' ’) is ours). 

63. The learned Special Government 
Pleader argued that Education Act 
imposes Education Cess on excise reve- 
nue which is of wider import than ex- 
cise duty; that excise revenue comprises 
of not only duties of excise but also 
other sources of revenue like fee, rent, 
fine and confiscation under the Excise 
Act. He referred to Section 3 (1) of the 
Mysore Excise Act, 1901, which read: 

3. In this Act, rmless there be some- 
thing repugnant in the subject or con- 
text — 

(1) "Excise revenue” means revenue 
derived or derivable from any duty, fee, 
tax, rent, fine or confiscation imposed or 
ordered under the provisions of this Act 
or of any other law for the time being 
in force relating to liquor or intoxicat- 
ing drugs. 

64. He also referred to Section 2 (H) 
of the M 5 *£ore Excise Act, 1965, in which 
the definition of 'Excise Revenue is the 
same as in the 1901 Act. The learned 
Special Government Pleader further argu- 
ed that even if Shop Rent is not a duty 
of excise, it is still one of the items of 
excise revenue on which the Education 
Act levies Education Cess; that there is 
material difference between the language 
inrt fVip nature or loo ±±<= 0 *^.. — — of Section 3 of, and Schedule A to, e 

i^^ed und£ the Mysore Health Cess Health Cess Act, and the language of 
S ° iff The material portion of Section 9 of the amended Schedule to. 
Section 3 of that Act reads; the Education Act; and Imnce the o^serv 

2 Levy of Health Cess — There shall gtions of the Supreme Court ^ 

be^le^^and collected a health cessjt Brothers’ case regardmg the _nature^^and 


1969 

however, submitted that he shoidd not 

be understood as git^g )'P^„/°xcis^“ 
tion that Shop Rent is ^ jiuty of excis-^ 
so that it may be open to 
urge before the Supreme Court m ^y 
Seal from our decision, that the majo- 
rity view of the Supreme Court m 

Shinde Brothers’ Case, AIR 1967 SC ibi/ 
may ba rGconsidGrad. 

lift llR 1967 80^1512, 
npw Excise Act (Mysore Act 21 of it) op j 

iwhich declares that the TeTse rd” 

consideration of ffrairt of any lease reia 
Iting to excisable articles, sh^l - .. . 

"S' 

^‘'gT SUd'^cSn/el S'* 9 'jjimg.eK 

there can be no levy t^at it 

ditional duty on such ShoP Rent that it 
is dear from the decision of the Supreme 
Court in Shinde Brothers case, AIR 

SC 1512 that Shop Rent ^ 

pvpicp- and hence Education Cess can 

?ot be levied on Shop Rent which is not 

^ It was contended 
fiel for the petitioners that the i:^ca 
tinn Act imposes Education Cess on an 

It MrShJ 


nP IPVitiLI diici _ 

the rate of nine paise in the rupee on 

(i) all items of land rewnue; 

(ii) the items of State Revenue men- 
tioned in Schedule A .... • 
includes duties of excise « S- 
liquor. Sikri, J. who spoke for the ma ]0 
rity of the Bench in Shinde Brothers 
case, said at page 1519; 

"It seems to us clear that the legisla- 
ture was levying a health cess on a 
number of items of State jovenueortax 

and it adopted the form of calling 11 a j Hght in contending xnai 

cess and prescribed the rate of nine naye the amended Schedule to 

paise in the rupee on the A^t the Education Act, is wider than that of 

or tax Section 4 of the impugned Act tne r.aui.pi. A„f 

makes it quite clear that fte cess is levi- 


J5rOUI«ib case; 1. v.****>-, — - 

scope of Health Cess have no applica- 
tion to Education Cess. 

65. Though clause (ii) of Section 3 of 
the Health Cess Act mentions Rems of 
State revenue. Schedule A to that Act 
refers only to duties of excise and not to 
excise revenue. But in the amended 
Schedule to the Education Act, the items 
referred to are land revenue, forest reve- 
nue and excise revenue. 

We think, the learned Special Govern- 
ment Pleader is right in contending that 


STle and recoverable in the same man- 
ner as items of land revenue State reve 
nueor tax. 'In the context the word 

'on’ in Section 3 does not indicate that 
the subject matter of 0 *^- 

revenue or State revenue but Jat 9 per 
cent of the land revenue 
nue is to be levied and coUecte , 

1969 Mys./3 H G — 31 


ScheS 'A’ to th^ Health Cess Act, and 
that under the Education Act the le^ of 
Education Cess is not confined to dut^s 
of excise only, but extends to Rcm^ 
whicr are not duties of excise but 
still come within excise revenue, we 
tWnk^ the learned Special Government 
Pleader is right in contending that ^e 
fcoS of the amended Schedule to the 
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Rent Toddy Shop Rent, or Beer Shop 
Rent, under the Education Act satishw 
these tests to attract the benefit of Arti- 
cle 277 of the Constitution. As we have, 
already held, there is no charge of Wuca-] 
tionCess on Arrack Shop Rent, Toddy. 
Shop Rent, or Beer Shop Rent, ^ee, 
or Tree Rent either under the Education 
Act as originally enacted or as ^endM, 
by the Elementary Education (Amend- 
ment) Act, 1944. Even if Education Cess 
was levied, as a matter of fact, on thpe| 
items of Excise Revenue, it (EducaUon 
Cess) cannot be said to have lawfully, 
levied. Thus Education , Cess on Shop 
Rent does not sat«fy the first of the, 
above three conditions. 

70. It was contended by learned coun- 
sel for the petitioners that the second 
condition also is not satisfied because 
the area for whose benefit Eduction 
Cess is levied has not remained the 
same. 

, learned Coun- 71 , Section 7 of the Education Act 
’tjetiVioners contended that provided that there shall be constituted 
sel for the An* District an Elementary EducaUon 


34 Mys. 

Education Act. is wider than that of 
Schedule ‘A’ to the Health Cess Act, and 
fhaftSlder the EducaUon Act the lew ^ 
Education Cess is not 
nt Precise only. but extends to 
^hierire Mt’duUes of excise but still 
come within excise revenue. 

Aft Thp learned Special Government 
Pleader contended that boA 
Excise Act. 1901, and the Education Art 
S^^ enacted before the 
when there was no limitation on_me 
legislative competence of 
tu^' that even if Shop Rent cot^ 
within a category of tax which is ^ 

vond the legislative competence of tlw 

State under List II of fhe Seventh SAe- 
dule to the ConsUtution, Education 
on the Shop Rent can be continued to be 
levied under Article 277 of the Jie 
•Aitutiom and hence it would not be 
necessary to ascertain intowtoch category 
of tax. Shop Rent would falL 

67. On the other hand, learned C<^- 


before the 

S-?irt oTthe tosUtuUon, the 
nSrislons lor the 

Iv Section 9 and the Schedule to ^ 
Art. were men<ie£ by 


proviaea inai mere bjiuii ue i,uiiawi.ui.v.— 
in each District an Elementary EducaUon 
Fund to which all collections from Educa- 
tion Cess and certain other receipts 
should be credited. Section 8 provided 
that all expenses incurred by the Gov- 
“Sere amended by the Elementary emment on elementary education in ^y 
Mi'cUon (ASiendment) Art. 1955; that District should be prtd out ot Uie He- 
ufamolectim under Article 277 B not mentary EducaUon tor Uiat Dia- 

‘ev^ffi M EdlSaUon Cess, and that it trict. Sections 7 and 8 were repealed by 
L pKeSar^ m ascertain the nature ^d Mysore Hmentary Education (Am- 

SiSSrtCT ot the Shop Ecnt to determine endment) Act. 1855. 
whether the SUte is 72. The ettert of the repeal of Se> 

Education Cess on Shop Rent after the ^ g pj Mucation Act, Is 

advent of the Constitution, the proceeds of EducaUon Cess will 


idvent 01 tne ... 

68 Even if a pre-Constitution tax or 
ccss’is outside the legislative competence 
rf the State, Article 277 saves oonUn^ce 
ol Sch tax unUl provision is ‘'lAb? 

contrary by Parliament W law g 
Krishna v. Janpada Sabh^ AIK 

the Sup^e Court laid do^^^^th,. 


mat meproceeos oi zsuuoauoii waaa 

go to the consolidated Funds of the State 
and will become part of it, whereas 
before such repeal such proceeds would go 
to a separate earmarked fund for each Dis- 
trict. and such fund had to be utilised 

iy.Aadisaass* - j «h r only for meeting the expenses incurred 

1073 the Supreme Court laid do>ra mar elementary education In that partl- 

for continuance of a tax under Sertion lW District Thus before the commence- 

of the Government of India Act W" ment of the ConsUtution the area for 
>_;us«v r.rti-r«.«nonds Art. 277 of the Con- whose benefit EducaUon Cess was utilis- 
ed, was each of the nine Districts of the 


(2) of the Government ol Jndia Act - - 
(which corresponds Art. 277 
ffitionl, three condltiom 
satisfied. In a later decision AmmoU 
Municipality T- Ihuudiandri ^ 19M SC 
1166, the Supreme Court 
very three condiUons are equally appu- 
SbL for continuauce ol.dhur^dw 
Article 277 of the Constitution. Those 
three conditions are: _ , ^ i 

i) The tax was one wWch was lawful- 
ly levied; 

ii) The identity of the body that col- 
Iwrtis the tax, the area for whose benefit 
t^tax is to be utilised and thepur^ 
for which the utilisation is to take place 
cor.tnue to be the same; and 

lii) The rate of tax is not enhmeed nor 
its incidence in any manner altered. 

69. We now e x a min e whether 

Eduration Cess levied on Arrack Shop 


then Stale of Mysore. But after the 
Mysore Hementaiy Education (Amend- 
ment) Act, 1955, repealed Sections 7 Md 
8 , the proceeds of Education Cess, which 
goes to the consolidated Funds of the 
State, will be available for the benefit of 
the entire new State of Mysore. We 
think the learned counsel for the peti- 
tioners are right in contendmg that 
even the second of the aforesaid three 
conditions, has not been satisfied. 

73. On account of the first two 
aforesaid three conditions not being satis- 
fied, the saving under Article 277 is not 
available to Education Cess on Shop 
Rent, if Shop Rent falls outside any pi 
the Entries in List n of the Seventh] 
Schedule to the Constitution, 
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74 The learned Special Government 
Pleader next contended that Shw Ren 
comes within the ambit of Entry 8 of 
List n which reads; 

that is to say. the Production, m^ufa^^ 
ture, possession, tra^port, pu 
sale of intoxicating hquors. 
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75 The learned Special Goverrment 
.Pllader said that tbe language o^ any 

IfeSth" sSedvde ^""to '"the Constitution 
iSiould be given the wde^ scope f 
which their meamng is if^ly^ capaO^_ 


79. Learned coimsel for the petiticmers 
disputed the proposition that dcoholic 
liquors are luxuries. The petitioner in 
W Ps Nos. 1393; 1800 of 1967 and 612, 
944; 1016; 862; 863; 864 and 832 of 1968 
filed an additional affidavit in which he 
averred that Toddy is not an 
ury at all. Learned counsel for the peti- 
tioners argued that the State has not 
placed any material at all m ^pport of 
its assertion that alcoholic hquors ar 
articles of luxuries. 

The learned -Special Government 

f 3 1 r-k c? TCpi'Ala 


their “mSiS is lairly p of Kerala 

feritoSy to ?E tindl- High Court in K. Ahjah.m^v-,g-^; 

coraiiiKi.y veiat+prs which cai 


te iTlslS Entries is weU accepted, 
and beyond any controversy. 

“ 6. But it .is ■“M'lSru'efsBeS 

further PteParthon o legislative 

Government Pleader that the 

X aSd “ eo„sumplion_o_f_ uquor 


c;?elCo“chin.“-AIR 1958 Ker 129 (FB) 
and Kaithakuttu v. Board of Revenue. 
AIR 1966 Ker 46 in which tobacco 
was held to be an article of luxury. The 
learned Special Govt. Pleader argued that 
if tobacco is an article of luxury, there 
(Ln be no doubt alcoholic liquors are 
articles of luxury. 

81. Without deciding, we sh^ as^me 
for sake of arguments that alimhoLc 

*" liiviimr T^PiOrB 


luT'sahi 'Ifd consuSidon it Houor gt^p.^are artSr orteu“rJ,--Be£.re 

„ouid tadudejhe SSj^lirifS^StabliiteTth” 

t&X W 1 - HA»tir\T* No doubt, on 


tax which has tne en ^ No doubt, one 
ing consumption of Rd "tn-jces on liquor 

“ine«S|^reS 

1954 SC 220 at p. 2 manufacture 


Shop Rent can oe renal - 

luxuries, it must first be |®^.^^hshed that 
Shop Rent is a tax. In Shinde Brothers 
^se AIR 1967 SC 1512 Sikn J., 
who delivered the majority judgment, 
observed that Toddy_ Shop Rent is a pay- 
ment for the exclusive privilege of sg- 
• nor+ain .^tlODS dllCt tilflt Xiie 


iRVianicha V. Excise <..;omim., joj. ^^e exclusive 

^Tocfd SC 220 at p. 224 one of the pur -joddy in certain shops and that the 

of the regulation of manufacture mg lo y considers to be 

S trade ^n hquors is to raise revenue, hc^see^^pay^ 

■NToirortVipless BS pointed out by „„ stated by K, MuWierjea, J. 

Supreme Court in Sundararamiw an C^ in Comm^ 

V. State of Andhra Pradesh AIR 1958 Religious Endoi^^ent, Madras v. L T. 

tive power to t^ aicn Taxation. 


«;necial Deneiit xo — - 

payer of the tax; in other words, there 
Fs no element of quid pro quo between 
the tax payer and ^he pubhc authontv 
Since the payment of Shop Rent is lor 

™l„Se'd bfSltSvTtSS §.0?^ SXXXXT.S . m,; 

H ■ - - - - 


itlvvijowvrto tax f‘“SriS7i Taxation, 
derived tf”"*.;"', List 11. of the 

ItveSricbSnS I baa ab^„‘>S 

Se^SM ».;rtStbin E^try 51. 
The learned . SPprtal 


tion That entry reads; 

^°FT,,es on 

entertainments, amusements, petimR 

camblinR.” 

’A This contenUon 

S.'rttTnd we permirted ^tme to m^se 

^at contenUon. ^ ^ intoxica- 

Government Pieter a ^ ^ ^^kand Beer, 
ting liquors hkeToaay. ^ . g^op Rent 


83. Even assuming for the sake of 
nrffiiments that alcoholic hquors are arti- 
cles ?f luxury and that Shop Rent is a 
ta^e we shah examine whether Shop 
& can be regard^ ns a tax on lurmnes 
coming v-ithin Entry 62 in List li oi 
th^^ Seventh Schedule to the Constitu- 

Mr. K. Sreenivasan. learned coun- 
sel for some of the petitioners drew our 
attention to Section 18 of the Mysor 
Fxcise Act, 1901, which provides that 
duty in liquor may be levied by' PW- 

mrat of a sum in ri^ilS 

grant of any exclusive or other pnvuegt. 
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o£ selling by retail. Mr. Sreenivasan also 
pointed out that in section. 24 of the 
Mysore Excise Act, 1965, the liegislature 
has declared that the sum accepted in 
consideration of the grant of any lease 
relating to any excisable article under 
section 17, shall be the excise duty. Mr. 
Sreenivasan argued that though that 
declaration is ineffective in rendering 
Shop Rent a duty of excise, it is not 
open to the court to regard Shop Rent 
as a tax on luxuries coming within Entry 
62, in List II. where there is expreM 
le^slative declaration that Shop Rent is 
a duty of excise. 

85. We think that there is conadera- 
ble force in this contention. There is no 
manifestation of toe legislative intent to 
treat alcoholic liquors as articles of lux- 
ury and to impose tax on. them, as arU- 
cles of luxury. On toe other hand, toe 
legislative intent appears to be to col- 
lect excise revenue in the form of Shop 
Rent. 

86. Learned counsel for toe peti- 
tioners argued that taxes can be classifi- 
ed as taxes on person, like Poll tax and 
Income tax, taxes on things lUce pro- 
perty tax, and taxes on transactions and 
activities like s^es tax and Excise Duty, 
and that a tax on luxuries under Entry 
62 in List II of the Seventh Schedule, is a 
tax on articles of luxury and not a taoe 
on enioyment or activiUes leading _ to 
enjoyment. In support of this proposition, 
learned cotmsel for toe petitioners relied 
on the observations of toe Bombay High 
Court In State of Bombay v. Chamarbaug- 
wala, AIK 1936 Bom 1. Chagla. C. J. 
speaking lor the Bench, said at page Hi 

"With regard to luxuries It is significa- 
nt to note that the plural and not the 
singular is used, and toe luxuries in res- 
pert of which a tax can be imposed 
under entry 62 is a fax on goods of arti- 
cles which constitute luxuries, and it is 
again significant to note that the tome of 
luxuries only is to be found in entry 63 
in toe taxation power and not in either 
entry 33 or 34. That clearly shows what 
was contemplated was a tax on certain 
articles or goods constituting luxuries and 
not legislation controlling an activity 
which may not be a necessary activity 
but may be unnecessary and in that sense 
a luxury, 

87. Reference was also made to the 
fcUowing observations of Kerala High 
Coxmt in AIR 1966 Ker 46 at p. 51: 

’It seems to me that *luxury tax’ is 
a tax on an article in order that it might 
be a luxury tax, this article must be an 
article of luxury.” 

88. learned counsel for the peti- 
tioners argued that Shop Rent is not 
le\ied on toe articles of luxury, namdy 
alcoholic liquors, nor on the person wJw 
consumes liquor and thereby engages In 


an activity of luxury, but Is collected 
from the vendor of liquor for the liquor 
for the exclusive privilege of selling 
liquor^ and that there is no proximate 
n^us between toe levy of Shop Rent and 
consumption of alcoholic liquors. 

89. The learned Special Government 
Pleader argued that a tax on luxuries 
can be levied on a person who vends 
articles of luxury as he will indemnify 
liimself at the expense of persons using 
articles of luxury. In support of his con- 
tention, he relied on the decision of the 
Supreme Court in State of Bombay v. 
R. M. D, Chamarbaugwala, AIR 1957 SC 
699 in which the validity of tax levied 
on the promoters of lotteries and prize 
competitions came up for consideration. 

90. Under Entry 62 in List 11, Taxes 
on Luxuries Include taxes on entertain- 
ments, amusements, betting and gambl- 
ing. Ihe Bombay High Court had struck 
down section 12-A of toe Bombay Lot- 
teries and Prize Competitions Control 
and_ Tax Act on the ground that that 
section did not fall within Entry 62, 
for, it imposed a tax not on toe gamblers 
but on the promoters of prize competi- 
tion and the tax so levied could be 
regarded as a tax on the trade of prize 
competition carried on by such promoters, 
^e Supreme Court held that the 
Bombay High Court had taken too 
narrow a view of the matter. Upholding 
the validity of the tax, S. R. Das, C. J., 
who spoke for the Bench, said at pp. 710 
and 712; 

"Entry 62 talks of taxes on betting and 
gambling and not of taxes on the men 

who bet or gamble 

• It is a kind of tax 

which, in the language of J. S. Mill 
quoted by Lord Hobhouse in Bank of 
Toronto v. Lambe, (1887) 12 A. C. 575, 
Is demanded from promoter in the ex- 
pectation and intention that he shall 
indemnify himself at the expense of 
gamblers who sent entrance fee to him 


9L The tax levied under section 12-A 
of that Act was on the sum received or 
due in respect of lottery or prize com- 
petition or in a lump sum having regard 
t o the drculation or distribution of 
newspaper or publication confining 
forms of entries for prize competition. 
The Supreme Court was of the view that 
m toe ultimate analysis it was a tax 
on each entry fee received from each 
individual competitor. In other words, 
there Was direct correlation between the 
amount of tax levied on the promoter 
and toe total value of entry fee receiv- 
ed by him. 

92. The learned Special Government 
Pleader next referred to the decision of 
the Supreme Court in Western India 
Theatres v, Cantomnent Board, Poona, 
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ATR 1959 SC 582. There, tax on enter- 
toS levied on dn^,tv"^d 
and circus at certam rates P -narks at 
on horse races ^nd a^sem^^ ^ 

*'’93 The Supreme Court upheld the 

‘tf tS 

?T?4f ™’hSnt^r ™ 

teuries.” The ?'?«S%tae ? restricted 
there xs no re^°n qn as to confine 
meaning to this Entry so 
the operation of the law 

thereimder entertainments 

receiving the l^nes, 
or aiTiusoiiisnts, tnst t +v»p ^vor 

dillereuttate be^eu 
and the receiver ot both mav 

S^eS'uaT^SSSS’ ^ “O' 

‘°lS‘e°M=winS P-?*iJe‘“di?4aorS 

S on trade 

or^^caUing^^^ is the impugned tax a t^ 

imposed' for the privilege of 
any trade or calhng. It is a^tox^^ 

on every show ^Jemise^of the particular 
instance of the If there 

trade, oalhng or 

is no show, there is n ^ license 

pay a tax or ^ or not he actual- 
irrespective is a tax for the 

ly practises. That t exercise 

privilege of t^oying ^ugn the person 
?he. profession if ^d when J P ^ 

takmg out the hcens 

5rtnSSSuffcaSltiu» in a showT 
94. Tram the g,»«"r.SSi3 

tha?^ergj are. pers°on ^SSrid- 

be imposed either on person 

■^e^ei^tfu^ or 
l?orrSTL%v^^^^^ 

'tity of luimries and ^?^Jge"“rcarry- 
ISg Sade or calling providing 

“we ?poU "°^dTt?i?ninl wSfr 

two propositions t ^ ^ os a tax on 

Shop Bent »n be «”d'»5,ried on *0 
'.S‘f o “SuoSs' and not o„ to con- 
qumers of liquor, is ^ot, y , 

ffactor ^^u^^es'^But the material 

iins a tax cn lu^ • j bnpos- 

'rirth*! 

lLreua^t'v,"it“ty or value o£ llouora 
sold by the Vendor. 


96. In AIR 1967 SC 1512, Sikri, J., 
delivering the majority judgment in that 
case examined the true character or 
nature of Toddy Shop Rent and observ- 
ed, inter alia, that it is a paymei^ for 
the exclusive privilege of selling Toddy 
in certain shops, that the hcensee Pays 
what he considers to be equivalent to 
the value of such right, that he may 
sell little, less or more than anticipated, 
depending on various factors, and that 
what he recoups would depend upon the 
amount of sales and the conditions pre- 
vailing during the licensing year. IRs :^rd- 
ship further observed at page 1521 that 
the levy of Shop Rent is in respect of the 
business of carrying on the sale of Toddy. 

97. In the light of the opinion ex- 
pressed by the majority of 
Shinde Brothers’ case, AIR 1967 SC 1512| 
we must hold that Shop Rent is not 
correlated to the qualitj^ quantity, value 
of luxuries Le. liquors but is imposed 
for the privilege of vending hquor, and 
hence it cannot be regarded as a ?° 
luxuries coming within Entry 62 m L^ 

II of the Seventh Schedule to the Con- 
stitution, even if it is assumed that alco- 
holic liquors are articles of luxury and 
Shop Rent is a tax. 

98, Learned counsel for the P™- 
tioners contended that Education Ce^ on 
Arrack, Shop Rent, Toddy Shop Rent, 
and Beer Shop Rent, is a f 
fallin g under Entry 60 in List II, and 
that under Article 276 (2) of 
stitution, the total amount payable in 
respect of any one person sh^ jnot ex 
ceed Rs 250/- per annum. Support for 

tto contention was sought to be derived 

from the observation of Sikn, J., m 
Shinde Brothers’ case _ that the levy of 
Toddy Shop Rent is in respect ^ fte 
business of carrying on the sale of Toddy. 

99 But we think this observation can- 
not be understood as laying down that 
Toddy Shop Rent is a tax on trade m 
Toddy As stated earlier. His Lordship 
obseiwed that Shop Rent is a Payment 
for the exclusive privilege of seUinw 
Toddy in certain shops and Shop Rent 
which is a payment for such benefit, is 
Tot a tlx at k H Shop Rent itself ^ 
nn+ a tax there is no question of its be- 
fne I S on trade or calling. Education 
ciss kich is in the nature of a_ sur- 
charge or an increment to m exiting 
£ ctnnot be levied on Shop Rent which 
is^ot Ttax, and the pug^orted lew of 
Education Cess on Shop Rent cannot b- 
Sarded as a tax on trade or caUing. 

100. Lastly, it was contended by 
learned counsel for the petitioners ttat 
^cation Cess cannot be lewed o^any 
51 am of Excise Revenue as the Eaucation 
Act contains no provisions for assessment 
for giving opportunities to ^"P^^'^xheir 
nut forth their objections as to thc^ 
habmty^d the extent of such habihty. 
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and for collection, and that in the ab- 
sence of a machinery for assessment and 
collection, Ikiucation Cess cannot be col- 
lected. 

101. An identical contention was con- 
ridered and repelled by the Supreme 
Court in Ahmedabad Manufacturing and 
Calico Printing Co., Ltd. v. State of 
Gujarat, AIR 1967 SC 1916. Hidaya- 
tuU^ J. (as he then was), who spoke 
for the Court said at page 1920; 

"Finally, there is the argument that 
the Cess Act, in not, providing its ov/n 
procedure of assessment and in not giv- 
ing the tax-payers an op;»rtunity for 
putting fonvard their objections by way 
of representation, appeal or otherwUe 
before the tax is finally fixed offends the 
principles of natural justice. This argu- 
ment is not correct. The ce^ is nothing 
more than an addition to existing taxes. As 
it is a percentage of another ta^ the 
determination of the cess is not by an 
Independent assessment. It is an anth^ 
metical c^culation based on the result 
of assessment under other Act or Acts. 
Those Acts allow the raising of objecliow 
arid proride for appeals. It Is only the 
result of assessment after scrutiny, objec- 
tion and appeals which forms the basis 
for the application of a percentage. There 
ts no need for further scrutiny, objec- 
tion or appeals. Nor is the Cess Act twd 
because It is not self-contained in the 
matter of assessment. In all cases of 
imporition of cesses for special adminis- 
trative purposes (such as health cess, 
road cess, education cess, etc.) this 
method is followed Being an addition to 
another tax thb is the only method pos- 
sible The legislation on the subject of 
the imposition, levy and collection of a 
cess is made complete by incorporation 
of and reference to another piece of 
legislation. This practice is neither in- 
effective nor uncsnstitutional and cannot 
be said to be bad,” 

102. In view of the above pronounce- 
ment, the last contention of the peti- 
tioners has no substance. 

103. The learned Special Government 
Pleader contended that it was not open 
to the petitioners to question their liabi- 
lity to pay Education Cess on Shop Rent. 
Tree Tax. and Tree Rent, as they had 
entered into contracts with the State 
before obtaining licences to vend liquors, 
and had agreed to pay Education Cess 
on the said items of Excise Revenue, and 
that they u’ere bound to pay Education 
Cess imder such contracts even if levy 
of Education Cess was without the autho- 
rity of law. 

IM. In reply to this contention, learn- 
ed counsel for the petitioners urged that 
any agreement to pay a tax or cess 
which is not imposed under any autho- 
rity of law, is void and unenforceable 


and does not create any legal obligation 
to pay such tax or cess, nor precludes 
the petitioners from claiming refund of 
such tax or cess paid to the State. 

105. Reliance was placed on the deci- 
sion of the Supreme Court in Moti Ram 
Deka v. N. E. F, Rly., AIR 1964 SC 600. 
There, Rules 148 (3) and 149 ‘ (3) contain- 
ed in the Indian Railway Establishment 
Code, Vok I, which empowered the Rail- 
way Authorities to terminate the servi- 
ces of a Railway employee by serving 
a notice on him, were held to be repugn- 
ant to Arl 311 (2) of the Constitution. 
It was however urged on behalf of the 
Railway Authorities that Railway ser- 
vants who entered service with full 
knowledge of these Rules, could not be 
allowed to complain that the Rules con- 
travene Art. 311 and are, therefore, in- 
valid. Repelling that contention, this is 
what Gajendragadkar, J. (as he then 
was), who spoke for the majority, said 
at page 611: 

"In our opinion, this approach may be 
relevant in dealing with purely commer- 
cial cases governed by rules of contract; 
but it is wholly inappropriate in deaUng 
with a case where the contract or the rule 
is alleged to violate Constitutional guar- 
antee afforded by Art 311 (2); and even 
as to commercial transactions it Is well 
known that if the contract is void, as 
for instance, under section 23 of the 
Indian Contract Act, the plea that it was 
executed by the party would be of no 
avail. In any case, we do not think that 
the argument of contract and its bind- 
ing character can have validity in deal- 
ing with the question about the constitu- 
tionality of the impugned rules.” 

106. Disposal of the privilege to vend 
liquor is not purely a matter of contract. 
It is governed by the statute namely, the 
Mysore Excise Act Powers and obliga- 
tions of the State and Rights and liabili- 
ties of the licencees, are governed by 
the Statute and rules thereunder. Fur- 
ther, Art. 265 of the Constitution declares 
that no tax shall be levied or collected 
except by authority of law. A tax cannot 
be levied or collected by the State under 
a contract A contract to pay a tax not 
levied by the authority of law, is in- 
consistent with Art. 265 of the Consti- 
tution, and is in the same position as 
a contract which violates the Constitu- 
tional guarantee afforded hy Art. 311. 
Hence the mere fact that before obtain- 
ing licences to sell liquor, the petitioners 
had executed in favour of the State, 
contracts covenanting to pay Education 
Cess on certain items of Ibcdse revenue, 
would not render levy on Education 
Cess valid if such levy is without the 
authority of law. 

107. However, the learned Special 
Government Pleader argued that there 
was no legal impediment to the peti- 
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tioners agreeing to pay to the State cer- 
tain additional amounts or certain par- 
entage over and above their respective 
bid amounts or amounts tendered by 
them to obtain the exclusive privilege 
of vending liquor and that the covenant 
to pay Education Cess can be construed 
as covenant to pay certain amounts or 
a certain percentage over and above bid 
or tender amount But -what the peti- 
tioners had covenanted to pay in the 
contracts entered with the State, . was 
Education Cess and not any such amoxmts 
or percentage of bid or tender amounts 
other than Education Cess. If what they 
had undertaken to pay by way of Educa- 
tion Cess, is foimd to be tax without the 
authority of law, such undertaking is 
void, and cannot be treated as an imder- 
taking to pay a specified sum or specifi- 
ed percentage of bid or tender amounts. 

108. Out conclusion may be summed 
up thus; 

L The Education Act does not impose 
the charge of Education Cess on Arrack 
Shop Rent, Toddy Shop Rent and Beer 
Shop Rent, Tree Tax and Tree Rent; 

iL Continuance of the levy of Educa- 
tion Cess in the Old Mysore Area of the 
new State of Mysore, has not been 
shown to offend Art. 14 of the Constitu- 
tion; 

iii. Shop Rent is not a duty of excise 
and hence Education Cess cannot be levi- 
ed on Arrack Shop Rent, Toddy Shop 
Rent or Beer Shop Rent; 

iv. Education Cess on Shop Rent, is not 
a tax on trade as Shop Rent is not a tax 
on trade; 

V. Education Cess can be levied and 
collected even in the absence of provi- 
sions of creating a machinery for assess- 
ment and collection of Education Cess. 

vi. The levy of Education Cess on 
Shop Rent after the commencement of 
the Constitution, is not saved by Art, 277 
of the Constitution; 

vii. Shop Rent not being a tax, is not 
a tax on luxuries; and 

viiL The petitioners can question the 
validity of the levy of Education Cess on 
Shop Rent, Tree Tax and Tree Rent in 
spite of their having agreed to pay Edu- 
cation Cess on those items. 

109. In view of the above conclusions, 
the levy of Education Cess on Arrack Shop 
Rent, Toddy Shop Rent, and Beer Shop 
Rent, Tree Tax and Tree Rent, is hereby 
declared invalid. 

110. The next question is as to what 
reliefs should be given in these petitions. 
Most of the petitioners have sought for 
a direction restraining the authorities 
from collecting Education Cess on Arrack 
Shop Rent, Toddy Shop Rent or Beer 
Shop Rent, or on Tree Tax or on Tree 
Rent Many of them have also prayed for 
refund of amoimts illegally collected 
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from them by way of Education Cess. 
Once_ the levy of Education Cess on the 
Said item, is held to be invalid, a direc- 
tion restraining the authorities from col- 
lecting such cess, should follow. Accord- 
^Sly. a direction to that effect is issued 
In each of these cases. 

111. Regarding refund of amounts col- 
lected illegally from the petitioners by 
■vvay of Education Cess, the learned Spe- 
cial Government Pleader contended that 
the petitioners should file separate suits 
claiming such refund, that it would be 
Open to the State to raise in such suits 
the plea of limitation, and that we should 
not grant the relief of refimd in these 
petitions. 

112. In Sales Tax Officer v. Kanhaiya 
Lai, AIR 1959 SC 135 the Supreme Court 
held that if it is established that pay- 
ment, even though it be of a tax, has 
been made by the parly labouring under 
a mistake of law, the party is entitled 
to recover the same, that the party 
receiving the same is boimd to repay 
or return it and that no distinction can 
be made in respect of a tax liability and 
any other liability on a plain reading 
of section 72 of the Indian Contract Act, 
We think, it does not admit of serious 
doubt that the petitioners have paid 
Education Cess on Arrack Shop Rent, 
Toddy Shop Rent or Beer Shop Rent, or 
Tree Tax, and Tree Rent imder a mis- 
^e of law, that is, under a mistaken 
impression that they were liable to pay 
Education Cess on these items. Hence 
they are entitled to recover the same 
subject to the law of limitation, 

113. On the question whether a suit 
for refund is the appropriate remedy or 
whether a refrmd shoiild be ordered in 
proceedings under Art. 226 of the Con- 
stitution, the Supreme Court said in 
State of Madhya Pradesh v. BhaRal Bhai, 
AIR 1964 SC 1006 that in a petition undep 
Art. 226 of the Constitution, even if the 
court finds that the impugned assessment 
Was void, being made xmder a void pro- 
vision of law and the payment was made 
Under a mistake, still the Coxut is not 
bound to exercise its discretion directing 
repayment. The Supreme Court added: 

"Whether repayment should be ordered 
in the exercise of this discretion ^vill 
depend in each case on its own facts 
and circumstances. It is not easy nor is it 
desirable to lay down any rule for univer- 
sal application. It may horvever be stated 
as a general rule that if there has been 
Unreasonable delay the Court ought not 
Ordinarily to lend its aid to a party by 
this extraordinary remedy of manda- 
mus. Again, where even if there is no 
such delay the Government of the Statu- 
tory Authority against whom the conse- 
quential relief is prayed for raises a pri- 
me fade triable issue as regards the 
availability of such relief on the merits 
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cm the grounds like limitation the Court 
should ordinarily refuse to issue the writ 
of mandamus for such payment. In both 
these kinds of cases it will be sound use 
of discretion to leave the party to seek 
his remedy by the ordinary mode of 
action in a civil court and to refuse to 
exercise under Art. 226 of the Constitu* 
tioa 


114. Learned counsel for the peti- 
tioners argued that the petitioners became 
aware of the Ulegality of Education Cess 
on several items of Excise Revenue, only 
after the Supreme Court rendered deci- 
sion in AIR 1967 SC 1512 holding levy 
of Health Cess on Toddy Shop Rent was 
invalid, that the said decision was rend- 
ered only on 26-9-1966. and that all 
these petitions have been filed well 
within three years from that date. 

115. Apart from the ground that Shop 
Rent is not a duty of Exdse which 
ground the parties must have known 
only after the pronouncement of the 
Supreme Court in Shinde Brothers’ Case, 
AIR 1967 SC 1512 we have upheld the 
TOntenUon of the petitioners that the 
Education Act does not impose a charge 
to Education Cess on Arrack Shop Rent, 
Toddy Shop Rent and Beer Shop Rent, 
pee Tax, and Tree Rent. When the peti- 
tioners became aware of this ground of 
Invalidity of Education Cess on all or any 
of the aforesaid Items of Excise Reve- 
nue, is, prlma fade, a triable issue. 

116. In W, Ps. Nos. 950 to 954; 957 
and 959 to 961 of 1968 the periods in res- 
pect of which Education Cess had been 

by the petitioners on Arrack Shop 
Rent and Toddy Shop Rent, have not 
been specified. Hence we cannot i^e 
any direction for refund of sums paid by 
the petitioners by way of Education Cess 
TO Arrack Shop Rent and Toddy Shop 
Rent However, it will be open to those 
petitionere to make representation before 
toe authoriUes for refund of such 
founts after furnishing the necessary 
details, and if such representations made 
the authorities shall consider their claims 
for retond in the light of our pronounce- 
ment but without prejudice to any ob- 
jection on the ground of limitation 

I'Y' 832 and 863 of 

1968 the claim is for refund of Educa- 
Shop Rent and 
re^ctively for the year 1963- 
M. ■:^e petitions have been fUed more 
than tl^e years after the dose of those 
Nos. 985 and 

986 of 1968 the claims relate to refund 
of Mucation Cess paid on Toddy Shop 
Rent for the year 1952-53. The wtitioS 
j^ve been mrf more than 14 yearn aftS 
Question of 

^tahon regai^g these cUIms. may 
jnse for _ consideration. Hence in these 
four petitions, we do not dimct any re- 


f ^^ucaUon Cess, but leave it 
petitioners to seek their 
other proceed- 
ings, if they so desire. 

In W. P. No. 1393 of 1967. the 
petitioner has claimed refund of the 
S^nnts by him towards Education 

on Toddy Shop Rent for the period 
1964-65 to 1966-67. The petition was 
° r 24-6-1967. We have directed re- 
fund of amounts, if any, paid by him 
to^^f^^T* 24-6-1964, leaving It open 

his - remedy by way of 
so desires. 

m respect of amounts paid by him if 
any. prior to 24-6-1964 ^ ^ 

1B62-63 to 1966-67 
The petition was filed on 18-9-1967 We 

paia Dy him subsequent to IR-O lOfii 
it open to him to seek his rSv 
way of a spit or other moceSSS 
■I he so dKires, In respeet of paSn® 
ri any, made pnor to 18-9-1964 ’ 

S S“"de°s?ref • ” 

g>^-«S7,n'’MaTpe°SI 

19» Th'Jp’’®' PPli >097 of 

Krapondenls are directed to r“ 
*nnd that amounts, if any naid hv tiio 

SacrS-op’S?^ ™ 

SAswiSf”"" 

pondento^are ^SreS°^ to^leSid 

the year 1967-68. > 

P, No. 2069 of 1967: The Res- 
pondents are directed to refund the 
^ the^petto 

I2C. W. P. No. 2160 of 1967. The Res- 
pondents are directed to refund the 
if any. paid by the SStioSr 
iw^ Mucation Cess on Toddy Shop 
Bent for the year 1967-68. 
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127. W. P. No. 2161 of 1967: The res- 
pondent is directed to refund the 
if any. paid by the petitioner subse- 
auent to ^ 18-9-1964 towards Education 

Sss on Toddy ^op Rent ^^^^^19^6- 
Tree Rent for the period 1962-63 to 19bb 

^^28. W.Ps.Nos. 2637, to 2639 of 1967: 

The respondents are direct^ 
the amounts, if any, JP^id by the peh- 
tioners towards Education Cess on Beer 
Shop Rent for the year 1967-68. 

129 W. P. No. 2995 of 1967: The res- 
uondents are directed to refund the 
fZuS if any, paid by the petitioner 
towards Education Cess on Toddy Shop 
Rent for the penod 1-1-1968 to o 

^^130 W Ps. Nos. 2996 and 2997 of 1967 
and°92 of 1968: The respondents are 
directed to refund the amounts, ^ any, 
naid by the petitioners tow^ds Educa- 
^on Sss on Arrack Shop Rent and/or 
Toddy Shop Rent for the penod 1-1-1968 

Nos. 108 and 221oil868; 
The ;og.ondante 'pIS/onars 

1-1-1968 to 30-6-1969. 

n2 W P. No. 240 of 1968. i.ne res 
idiS. ”• jj-pcted to refund amounts, 

133 W Ps. Nos. 392, 393 and 520 to 
524 of 1968- The respondents are direct- 
S to refund the amounts, if any, paid 

Rent for the penod 1-1-1968 to du o 

^^134 W Ps. Nos. 612, 627 to 631 of 1968, 
639 and 640 of 1968: The Responden s 
gn,r,ctad to «fnnd^^ 

Sca?fon cL on Toddy f op Boot lor 
the period 1-1-1968 to 30-6-1969. 

“I- .'"■-r^o ^d^Sd^y^reS '.S 

SSs ii any. paid by 

towards Education Cess on Tree Tax lor 

^^IsF^V.^p! .No. 864 of 1968. ^e res- 
to nrra directed to refund the 

pondents are petitioner 

amounts, if ‘ V* q_i g0g ' towards Educa- 
S‘o'??ron‘Troe ^T^tr* V yoar 1964- 

% f B NO. 9« ^oI »68: ™o_^ r«- 
pondents nre . petitioner 

EiuSn'’cos,'’L Tre^Tan lor 

*^138?'' \V.^P.‘ No. 989 of 1968: The res- 
pondente /^paS^by \he^ P^tioner 

taTrd?^uSn"^cis""on Toddy Shop 


Rent and Tree Tax for the period 1-1- 
1968 to 30-6-1969 


139. W. P. No. 1016 of 1968: The res- 
pondents are directed to refund the 
amounts if any, paid by the petitioner 
towards Education Cess on Tree Tax for 
the year 1966-67. 

140. W. Ps. Nos. 1041 and 1044 of 
1968: The respondents are directed to r^ 
fund the amounts, if any, paid by the 
petitioners towards Education Cess on 
Arrack Shop Rent for the months of 
January and February 1968. 

141. W. P. No. 1090 of 1968: The Res- 
pondents are directed to refund the 
amounts, if any, paid by the petitioner 
towards Education Cess on Arrack Shop 
Rent and Toddy Shop Rent for the period 
1-1-1968 to 30-6-1969. 

142. W. Ps.Nos, 1105, 1106, 1109 and 
1110 of 1968: The respondents are direct- 
ed to refund the amounts if any paid by 
the petitioners towards Education Cess 
on Arrack Shop Rent for the period 1-1- 
1968 to 30-6-1969. 

143. W. Ps. Nos. 1107 and 1108 of 

1968: The respondents are directed 

to refund the amounts if any, paid by 

the petitioners towards Education Cess on 

Toddy Shop Rent for the period 1-1-1968 

to 30-6-1969. . ,. 

144. In all these petitions, parties are 

directed to bear their own costs. 


GGM/D.V.C. 


Order accordingly. 
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M. SANTOSH, J. 

Mysore State Road Transport 
lion through its Chairman Central Office 
Bangalore and another. Appellants v, 
Khaja Mohiddin and others, Respondents. 

Second Appeals Nos. 117, 118, 119 and 
120 of 1967 connected with 881, 882, 
and 884 of 1967, ?/- 26-3-1968 fromiud|- 
ments of Dist. J. Raichur D/- 12-9-1966. 

(A) State Reorganisation Act (1956), 
116 ill — Deemed to have been ap- 
pointed — Meaning— (Words and Phrases 
Deemed to have been appointed). 

Section 116 (1) uses the words "deem- 
ed to have been appointed which shows 
that the persons holding posts and 
Ses under the old State have not been 
really so appointed, m the new State. 
air 1957 Mad 769, Rel. on. 

(B) Constitution of India, Arts. SU 
(1) 309 — Protection under — Cannot bo 
taken away by any legislation or by 
Rule under Article 309. 

It is well settled that the Constitu- 
tional guarantee given to a Civil servant 
by Art. 311 cannot be ^en away either 

HL/HL/D425/68 
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by the Legislature by any law or ^ any 
fie made under Article 309 by the 
Governor. Thus neither the legislature ^r 
the Governor may enact a rme under 
Article 309 vesting power of ^srms- 
sal in a Subordinate pthonty i-c- 
authority subordinate in rank to toe 
authority which had appointed th& 
civil servant. Any rule or statute 
which permits such an action must 
be held to be ultra vires m m- 
fringing the provisions of Art. Jll lU 
of the Constitution. AIR 1937 PC 27 and 
AIR 1949 PC 112 and AIR 1963 Puni 370 
and AIR 1954 Pat 285, ReL on. 

(Para 6) 

(Cl Constitution of India, Art. 311 <1| 
_„.t. rinM not 


jv.., i;ourt Kuies ana oraers — 

1 AU- Court Kota .(1955), Ctlll. 


nate to the General Manager, was bad. 
Decision in R. S. A. 627 of 1964 (Mys), 
Foil. 

(Paras 9, 111 

Held further that the fact that the 
Mysore State Transport Corporation has 
been constituted on 31-7-1961 and all civil 
posts of the Mysore Government Road 
Transport Department have been abolish- 
ed, not affect the position of the Con- 
ductor. as under the Rules framed by. 
the Mysore Government, the Corporation 
has succeeded to the rights and liabili- 
ties of the Mysore Government Road 
Transport Department. 

(Para lOj 

(D) High Court Rules and Orders 


mean an existing subordination — Au- 
thority appointing public servant ceasing 
to exist— Effect— Subordinate Officer can 
not dismiss the servant Such 
contravenes Art. 311 
Madh Pra 254 and AIR 19o9 Madh Pra 
43 and AIR 1958 Cal 336. Dissented from. 

The expression *an authority suborfi- 
nate’ does not indicate an eristing subor- 
dination and it cannot be contended that 
the authority dismissing the civil ser- 
vant suffers no subordination at the time 
of dismissing because the post of the 
former appointing authority had ceas^ 
to exist. A civil servant should not oe 
deprived of the valuable constitution^ 
guarantee given to him under Art. 311 
(1) for no fault of his. simply became, 
toe authority which appomted him had 
ceased to e^dst 

The meaning of Article 311 (1) Is that 
II there is no officer of equal rank to 
the appointing officer available, then the 
order will have to be passed by an of- 
ficer of superior rank. In no circumstan- 
ces can such an order be passed by an 
officer of lesser rank. AIR 1963 Puni 370 
and AIR 1962 Cal 3 and AIR 1964 Madh 
Prall4.Rel. on; AIR 1960 Madh Pra 254 
and AIR 1959 Madh Pra 43 and AIR 1958 
Cal 356 Dissented from. 

(Paras 7, 8) 

Thus where a conductor had been ap- 
pointed by the Superintendent. Road 
Transport Department of the erstwhile 
State of Hyderabad who was the head 
of the Department, the State Govern- 
ment being the only authority superior 
to Wm. and after the reorganisation of 
States, when he was an employee of the 
Mysore Government Road Transport Dept, 
be was dismissed by the Divisional Cc«i- 
troller who was admittedly subordinate 
to the General Manager. 

Held that the Superintendent of the 
Road Transport Department of the erst- 
while Hyderabad State was equivalent 
to the post of the General Manager of 
the Mysore Government Road Transport 
Department and the dismissal by the 
Divisional Controller, who was a subordi- 


R. 7 — Reference to Division Bench 
When competent. 

The mere fact that certain points had 
not been urged in a previous appeal when 
thepa^ concerned had the opportunity 
and fail^ to do so, is no groimd to refer 
the subsequent case to a Division Bench, 
(Para 0J 

Cases Referred: Chronological Paras 
(1964) AIR 1964 Madh Pra 114 
(V 51)“1964 MPW 86. Ramratan 
Balchand v. State of Madhya Pra- 
desh 6 

(1964) RSA No. 627 of 1964 (Mys). 

4 . 9 , 11 

(1963) AIR 1963 Punj 370 (V 50)- 
65 Pun LR964. Gurmukh Singh 
V. Union of India 6, 8 

(1962) AIR 1962 Cal 3 (V 49). 
Anukul C^handramondal v. Com- 
missioner of Income-Tax; West 
Bengal 8 

(1960) AIR 1960 Madh Fra 254 
(V 47) - 1960 MPLJ 85. Antar- 
angh V. State of Madhya Pra- 
desh T 

(1959) AIR 1959 Madh Pra 43 
(V 46) “1959 MPLJ 423, Raghu- 
nath Singh v. State of Madhya 
Bharat 7 

(1958) AIR 1958 SC 228 (V 45) - 
1958 SCR 1013, Rajvi Amar Singh 
V. State of Rajasthan T 

(1958) AIR 1958 Cal 356 (V 45)- 
62 Cal WN 531, Dualal RjuiianAdetya 
V. R. K. Bose 7 

(1957) AIR 1957 Mad 769 (V 44) - 
ILR (1957) Mad 1010, Balakrishnan 
Nair v. State of Madras 5 

a954) AIR 1954 Pat 285 (V 41)- 
ILR 33 Pat 148. hlahadev Prasad 
Roy V. S. N. Chatterjee * 

(1949) AIR 1949 PC 112 (V 36)- 
50 Cri LJ 383, North West Frontier ■ 
Pnndnce v. Suraj Narain Anand 6 
(1937) AIR 1937 PC 27 (V 24)- 
ILR (1937) Mad 517, Rangachari 
V. Secretary of State 0 
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A -AT 1 1 ^7 1 90 nf 1 qfi7- R S. These appeals are directed against the said 

In S A. Nos 117 to 120 1^7 K j-udgment and decree passed by the 

MahenSri for ieamed District Judge aUowfofi the ap- 

^‘"J'nJ:pi“der.(forNo. 2); for peals ol the respondeuts-conducters. 

2. Sri Mahendra, learned counsel ap- 

/-kf fVici TV/Tvcrirp State 


dar, lior ino. ij; anu xv. ^ *v^**™. 

High Court Govt.Pleader.(for No 21 for 

Respondents; In S. A. Nos. 881^ 884 of 
>1967 K. S. Ramdas, High Govt. 

Pleader for Appellant; M. M. Jagirdar, 
(forS;. 1 ); and R. s. Mahendra. (for. 
No. 2), for Respondents. 

JUDGMENT: These 8 appeals arise out 
of a coupon judgment of the learned 

District Judge, H/ichm. 
of appeal filed by the Conductors, 


Z. on iViaxienura, lecuiicu. oh- 

pearing on behalf of the Mysore State 
Road Transport Corporation, which will 
hereinafter be referred to as "the Cor- 
poration”, has contended that after 1-11- 
1956, the respondents-conductors came 
over to the new Mysore State and that 
as per section 116 of the States Reorgani- 
District Judge, Kaicnnr, auowniK « sation Act of .1956, the respondents shall 

of anneals filed by the Condu^or^ deemed from 1-11-1956 to have been 
working in the Mysore Government duly appointed by the competent autho- 

Transport Department in _ Rmchur D^ j.-^y state of Mysore. Tne 

> « _ i_ 1 Itn/? Vkoon Hj.^miSSGQ XTOIH SGr** QjifVir»Tnfv annoint 2.nu Q1S“* 


uiiiy appuuiicu uy uiic wwxxiH'- 

rity in the new State of Mysore. Tne 
competent authority to appoint and dis- 
miss conductors in the new Mysore State, 
is the Divisional Controller and as such, 
there is no violation of Article 311 of the 
Constitution. Sri Mahendra also argues, 
even without taking into account Sec- 
tion 116 of the States Re-organisation 
Act the question of subordination referr- 
ed to in Art. 311 arises only when both 
the authorities exist. Here, in the new 
State of Mysore, there is no post of .Supe- 
rintendent, Road Transport, and hence it 
cannot be said that Divisional Controller 
is subordinate to the Superintendent and 
as such, there is no violation of Art. .311 
of the Constitution.. 

Sri Mahendra also contends that the 
respondents are entitled to get a declara- 
tion only if the posts exist. Here, the 
Mysore State Road Transport Corpora- 
tion was constituted on 31-7-1961 and 
all Civil posts in the Mysore Government 
Road Transport Department came to be 
abolished, and, as after 1961 there was 
no such civil post, the prayer asked for 
by the respondents that they still J^on- 
tinue in the the service of the defendants 
cannot be granted. 

3. Sri Ramadas, learned counsel ap- 
pearing on. behalf of the State of Mysore 
has adopted the arguments of Sri Mahen- 
dra. 

4 Sri Jagirdar, learned counsel ap- 
pearing on behalf of the respondents, has 
supported the judgment of the learned 
District Judge. He . argues that it has 
been admitted by the appellants that the 
Superintendent, who appointed the res- 
pondents, was the head of the Road 
Transport Department of the erstwhile 
Hyderabad State and the only authority 
above him was the Government. In the 
Mysore Government Road Transport De- 
trict Judge m -;:r- . j nartment. the General Manager was the 

cases Art. 311 (11 of the Con appeals head of the Department; and the Geneml 
been violated and allowed the appea^^ Manager, being the equivalent authority', 
holding that the dismissal As 117 was the only person who was competent to 

dents was null and ^oM. In R. As 11/ wa^^^ the respondents. The Dmsional 

to 120/67, the appellant is the Mysore bta « ^as admittedly an officer 

Road Transport j? s As 881 subordinate to the General Manager and 

fondant 2inthetnal Court R. b. As eoi su competence to 

ai»mS 3 the respondenfo. He emeee 


Transport rtepanmem. ui . 
trict who had been dismissed from ser 
A<; tlie saxnG quGstions arisG in 
these appeals, they are dealt with in one 

Transport Department and after toe 

Mysore State was , formed, y TOork 
lotted to Mysore and continued to worK 
i conducSto in Raichm Depa^^t 
the Mvsore Government Road Iranspo 
After Departmental Enqmry, 
dfsSLd by the 

ContrSler of the Mysore Government 
Road Transport ^^pa^ent, w o wU 

Si £s|s I c^rt o. fo! 

lid they continued to be m .se^ce^^anjJ 

rhrreSo'Jitents' wis" th^t they^had been 

TmSor^t ^Dep^rtmenr^ the erstwhife 
State of Hyderabad (who ^1 be^er 

to the authority who appomted them ^d, 
as the Superintendent was the head of 

the Road Transport P^^^^p^head^of 
roiild only be removed by the neaa m 
the Mvsore Government Road Transport 
rtoT^nrfmpnt i e the General Manager, 

Ep? bv t& Controller, who is a 
jind not oy , 'pua frial court 

^bordinate authon^^.^ Th^ 

trirt* Judge Sn appeal held that in these 

cEses Art 311 ( 1 ) of the ConsUtution had 
cases An. oii i < „np,T.prl the anneals 
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that Section 116 of the States Re- 
organisation Act does not apply to 
the present case and there has been no 
fresh order of appointment of the res- 
pondents when they came over to the 
new State of Mysore. Sri Jagirdar has 
strongly relied on a decision of this court 
in R. S. A. No. 627 of 1964 (Mys) where- 
in, on similar facts, where the conductor 
had been appointed by the Superinten- 
dent, this court held that the Divisional 
Controller had no competence to dismiss 
him and there was violation of Art. 311 
of the Constitution. Sri Jagirdar also 
contends that sub-section (7) of section 
115 of the States Reorganisation Act 
guarantees that the respondents’ condi- 
tions of service shall not be varied to 
their disadvantage. As under their .ser- 
\ice conditions, the respondents could 
only be removed by the head of the De- 
partment, as per toe guarantee given to 
them by Sub-section (7) of section 115 
of toe States Reorganisation Act, the res- 
pondents cannot.be removed by any per- 
son other than the head of the Trans- 
port Department. 

5. The first contention of Sri Mahen- 
dra is that under section 116 of the 
States Reorganisation Act, the respon- 
dents are deemed to have been appoint- 
ed by the competent authority in the 
new State of Mysore, who is toe Divi- 
sional Controller. The said Controller Is 
competent (to appoint) the respondents and 
also to dismiss them. It may be mention- 
ed that this point has not been raised by 
the defendants ,in their written state- 
ment. No such issue was framed in the 
trial court nor was any such contention 
advanced in both the courts below. It 
may further be mentioned that this point 
has not even been raised in the grounds 
of appeal before thb Court. As Sri 
Mahendra contends that this is purely a 
question of law which can be raised by 
him before this Court, I will briefly deal 
ttuth toe same. It may be pointed out 
that section 116 of the States Reorganisa- 
tion Act uses the words ‘deemed to have 
been appointed’ which shows that they 
have not been really so appoint- 
ed. That this is so, is laid down the 
Madras High Court in Balakrishnan Nair 
v. State of Madras, AIR 1957 Mad 769, 
Discussing toe object of section 116 of the 
States Reorganisation Act, Rajaraan- 
nar, C J„ speaking for the Bench, in 
paragraph 3. has observed as follows; 

"The object of section 116 (l)ofthe Act 
was to regularise what otherwise would 
have been an irregular state of affain 
to far as public services were coneemei 
On the appointed day there would be 
officers belonging to the Madras service 
holding office or discharging duties of 
posts and offices in the areas which on 
that day would stand transferred to a 
new State, Kerala or Mysore. 


Such officers would not cease to belong 
to toe Madras service., A question might 
arise as to their competency to act as 
officers in an area which was ho longer 
part of Madras. It is to overcome this 
difficulty that the aid of a fiction is 
sought and such officers are deemed as 
from that day, that is, 1st November 
1956, to have been duly appointed to 
their respective posts and offices by the 
Government of the new State. 

The fact that they are deemed to have 
been appointed shows that they really 
have not been xx xx.’’ 


6. Apart from this, it is well settled 
that the Constitutional guarantee given 
to a Civil servant by Art. 311 of toe 
institution cannot be taken away either 
by the Legislature by any law or by any 
rule made under Art. 309 by the Gover- 
nor. This has been laid down by the 
Pnvy Council in Rangachari v. Secre- 
tary of State, AIR 1937 PC 27. It has 
again been reiterated by their Lordships 
of the Privy Council In N. W F Pro- 
Narain Anand. AIR 1949 
Courts have also 
followed the said decisions of the Privy 
iimal. In Gurmukh Singh v. Union of 
India, AIR IDSpunj 370, Falshaw, C.J., 
seeing for the Bench, has .pointed out 
in no circumstance can an order of 
dismissal be passed by an officer ol 
lesser rank. Any rule or statute which 
permitf such an action must be held to 
be ultra vires as Infringing the provi- 
«pns of Art. 311(1) of the ConstituUon. 
Snarly inMahadev Prasad Royv.S. N. 
Chatterjee. AIR 1954 Pat 285, Rama- 
swami, J., as he then was, has held that 
neither the legislature nor toe Governor 
OT Bajpramukh may enact a rule under 
"o 309 vesting power of dismissal w 
a Subordinate authority, an authority' 
su^rfinate in rank to the authority 
wluch had appointed the Civil servant, 
and the constitutional protection contain-i 
^ m Art. 311 could not be wiped out 
end destroyed by the exercise of the 
I»wer conferred under Art. 309. I am 
therefore of opinion that there is no 
merit in the first contention advanced by 
Sn Mahendra. 


to support of his second conten- 
^nSri Mahendra has strongly relied on 
the judgment of Krishnan, J. in Antar- 
fjneh v. state ofM.P„ AIR 19G0 Madh 
2 m. In the said decision, a Police 
Constable who was appointed by the De- 
puty Inspector General of Police of the 
eretwhile Indore State, was continued in 
the service of Madhya Bharat State with- 
out any order of fresh appointment. His 
removal from service by the Superinten- 
dent of Police, Indore, was held to be 
not bad as violating Art 311 (1). His 
Lordship held that at no moment the 
Deputy Inspector General of the erst- 
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while Indore State co-existed with the 
Superintendent of Police in the Dist. ol 
Indore and therefore, the Superintendent 
of Police in the State of Madhya Bharat 
was not an authority actually subordi- 
nate to the Deputy inspector General .in 
the erstw'hile Indore State. The same 
view had earlier been reiterated by Kri- 
ehnan, J. in Raghunath Singh v. State of 
Madhya Bharat, AIR 1959 Madh Pra 43 
wherein His Lordship held that as the 
appointing authority in the erstwhile 
State was defunct, the petitioner must 
show that the removing authority was 
subordinate to the appointing authority 
otherwise. Art. 311 was not attracted. In 
Dual Rajan Adetya v. R. K. Bose, AIR 
1958 Cal 356, a single Judge of the Cal- 
cutta High Court, Mukherjee, J., held 
that the expression 'an authority subor- 
dinate’ indicated an existing subordina- 
tion and not where the authority dis- 
missing the civil servant at the tme _ of 
dismissing , suffers no subordimition 
because the post of the former appointmg 
authority had ceased to exist. In arriv- 
ing at the said conclusion Krishnan, J. 
xeUed on AIR 1958 SC 228. But, as point- 
ed out by Sri Jagirdar, .the said Supreme 
Court decision refers to merger or absorp- 
tion of States and not to integration of 
States imder the States Reorganisation 
Act. The conditions of service which 
applied to the Civil servants in the 
old State, due to merger, were no 
longer in force and the new State enter- 
ed into fresh contracts \yith the cml 
servants. I may also mention with res- 
pect, that it is not possible for me to 
agree with the view enunciated by the 
said Madhya Pradesh and Calcutta deci- 
sions, If that view is correct, simply 
because the appointing authority cea^s 
to exist, it would actually mean the 
denial or taking away of the constitu- 
tional right given to the civil _ servants, 
under Art. 311 (1) of the Constitution. In 
my opinion, a civil servant should not be 
deprived of this valuable constitutional 
guarantee given to him under Art. 311 
(1) for no fault of his, simply becaus^ 
the authority which appointed him had 
ceased to exist. I may also mention tlmt 
this point also has not been pleaded by 
the appellants in their written statement, 
nor was it urged in both the courts be- 
low. 

8. I am inclined to agree with res- 
pect with the view taken by the various 
High Courts in the decisions relied on by 
Sri Jagirdar in answer to the appellants 
second contention. In AIR 1963 Punj 370 
referred to earlier, Falshaw, C. J. speak- 
ing for the Bench, in paragraph 14 has 
observed as follows: 

"In my opinion the only proper course 
when the question of dismissing the 
plaintiff in this case came up was that 
if tliere was no officer of the rank of 
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Deputy Inspector General, then the order 
of dismissal should have been passed by 
the Inspector General himself In my 
opinion, the meaning of Article 311 (1) 
is that if there is no officer of equal 
rank to the appointing officer available, 
then the order will have to be passed by 
an officer of superior rank. In no cir- 
cumstances can such an order be passed 
by an officer of lesser rank." 

In the above case, the petitioner was ap- 
pointed as Assistant Sub-Inspector of 
Police in Delhi State by the Deputy Ins- 
pector of Police. The post of Deputy Ins- 
pector General ceased to exist. The peti- 
tioner was dismissed by an order of the 
Senior Superintendent of Police who has 
been vested with the powers of the De- 
puty Inspector General. Their Lordships 
held that the dismissal contravened Arti- 
cle 311 (1), since a Superintendent of Police 
even where he is designated as Senior 
Superintendent is subordinate to the De- 
puty Inspector General. 

In Anukul Chandramondal v. Commis- 
sioner of Income Tax, AIR 1962 Cal 3 
where the Officer was appointed by the 
Head of the Department and thereafter 
he was transferred to some other De- 
partment, the Calcutta High Court held 
that as the person was appointed by the 
head of one Department, he cannot be 
removed except by a person not lower 
in rank to the head of the Department 
to which he was transferred. In Ramratan 
Balchand v. State of Madhya Pradesh, 
AIR 1964 Madh Pra 114, in Division 
Bench decision, Dbdt, C. J. held that 
where the Sub Inspector of Police was 
appointed by the Inspector General of 
Police of Rajasthan and in consequence 
of reorganisation of States, he was allott- 
ed to the State of Madhya Pradesh, he 
could be dismissed by the corresponding 
authority of that State; where he was 
dismissed by the Deputy Inspector Gene- 
ral of Police who was appointed to hold 
charge of current duties of the Inspector 
General of Police in addition to his own, 
it was held that as he was appointed and 
authorised to perform the current duties 
of the Inspector General of Police with- 
out being clothed with his rank, the 
order of dismissal was bad and inopera- 
tive. With respect, I would prefer to 
follow the view taken by the said deci- 
sions mentioned above, in preference to 
the earlier decision cited by Shri Mahen- 
dra. 

9. As contended by Sri Jagirdar, the 
facts ol the case in R. S. A. 627 of 1964 
(Mys) decided by this court are exactly 
similar. In that cace also, the conductor 
had been appointed by the Superinten- 
dent, Road Transport Department of the 
erstwhile State of Hyderabad. After the 
reorganisation of States, when he was an 
employee of the Mysore Government 
Road Transport Department he was dis- 
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by the Divisional Controller. He 
filed a suit for declaration that the order 
of his dismissal was illegal and inoperative 
and consequently, he continued in service 
and was entitled to arrears of salary, and 
claimed arrears of salary. Somnathlyer, J. 
held that the Superintendent of the Road 
Transport Department of the erstwhile 
Hyderabad State was equivalent to the 
post of the General Manager of the 
Mysore Government Road Transport De- 
partment and. as the plaintiff was 
missed by the Divisional Controller, who 
was a subordinate of the General Mana- 
ger, the dismissal was bad. His Lordship 
while dismissing the appeal, observed as 
follows: 

"The admissions made by defendant 2 
in the reply to the interrogatories admi- 
nistered by the plaintiff was that the 
plaintiff was appointed by the Superin- 
tendent of the Road Transport Depart- 
ment in the erstwhile State of Hydera- 
bad. What was further admitted by De- 
fendant 2 was that the Superintendent of 
the Road Transport Department in the 
State of Hyderabad was subordinate to 
none except the Government of the State 
of Hyderabad. So. it is clear, as rightly 
found by the courts below, that the post 
la the Mysore Government Road Trans- 
port Department which was equivalent 
to the post of a Superintendent of 
the Road Transport Department in the 
erstwhile State of Hyderabad was the 
post of the General Manager of the 
Mysore Government Road Transport De- 
partment. But the plaintiff was dismissed 
by the Divisional Controller in the 
Mysore Government Road Transport De- 
partment and the Divisional Controller 
was admittedly subordinate to the Gene- 
ral Manager in that Department;”. 

The facts of that case are exactly simi- 
lar to the facts of the instant case and 
the said decision applies fully to the in- 
stant case. But it is contended by Sri 
Mahendra that the various legal points 
urged by him in this case have not been 
urged or considered in the said judgment 
and as the points raised by him are 
important questions of law, the matter 
may be referred to a Division Bench for 
an authoritative ruling. As the various 
points urged by Sri Mahendra, were not 
urged before Somnath Iyer, J. the ques- 
tion of considering these points in that 
case not arise. It no doubt goes to 
the credit of Sri jiahendra that he has 
discovered new legal points and has ably 
argued them. It is true these points were 
not xirged either in R. S. A. 627 of 1964 
(Mys) or in the instant case before the 
trial or appellate courts. But, the mere 
fact that the points had not been urged in 
R. S A. 627 of 1964 (Mys) when the 
Llysore State Road Transport Corpora- 
tion had the opportunity and failed to do 
so, is no ground to refer, this case to a 


Division Bench, Besides, I have dealt 
with the new points and for tte reasons 
mentioned above, I am of opinion that 
there is no substance in the sid conten- 
tions and hence I do not consider It 
necessary to refer the matter to a Divi- 
sion Bench for decision. 

10. Finally it was contended by Sri 
Mahendra that the respondents are enti- 
tled to get a declaration that they conti- 
nue in service only if the posts exist. 
He argues that in this case, since the 
Mysore State Transport Corporation has 
been constituted on 31-7-1961 and all dvil 
posts of the Mysore Government Road 
Transport Department have been aboli- 
shed, the prayer of the respondents for 
a declaration that they still continue in 
service of the defendants cannot be 
granted. It may be mentioned that this 
contention has not been put forward and 
treaded by the appellants. No issue on 
this point has been raised in the case 
and the respondents have not been call- 
ed upon to meet the said contention and 
given an opportunity to have their say. 
I do not also have benefit of the views 
of the court below on this aspect of the 
matter. It is sufficient to say that bv 
Rul« 5 and 6 the Corporation has suc- 
ceeded to the rights and liabilities of the 
Mysore Government Road Transport De- 
|»rtment. By Rule 7, the members of 
the staff of the Mysore Government Road 
Transport Department have a right to 
opt to serve under the Corporation, If 
the services of the respondents had not 

wrongfully terminated, they would 
have naturally opted to serve under the 
Corporation and continued as conductors. 
Because of the default committed by the 
cppeliants. and their wrongful dismissal 
the respondents should not be penalised. 

11. From the answers given by the 
appellants to the interrogatories, it is clear 
that Sn S. P. Naik, who was the Divi- 
sional Traffic Officer. Class I, was in 
charge exerasing the powers of the Divi- 
aonal Controller of Raichur. Similarly 
bn Khadn was authorised to exercise 
the powers of the Divisional Con- 

therefore clear that 
these officers were not even officers hold- 
ing fee rank of a Divisional CkmtroUer. 
It is also admitted by the appel- 
lant that the post of Divisional Con- 
troller was subordinate to the General 
Manager. There is no dispute that the 
Superintendent. Road Transport Depart- 
in^t of the erstwhile State of Hydera- 
bad, was the head of the Department. As 
laid down by this court in R. S. A. 627 of 
1964 (Mys), the equivalent post to that 
of the Superintendent of the Road Trans- 
port Department of the erstwhile Hydera- 
bad State, in the Mysore Clovemment 
Road Transport Department, was that of 
theGeneral Manager. As part of Art, 311 
(1) of the Constitution, only the General 
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Manager of the Mysore Government Road 
Transport Department or any higher au- 
thority was competent to remove the _res- 
Ipondents from service. The Diviaon^ 
Controller being a subordmate of the 
General Manager was not competent to 
Idismiss the respondents from servme. ine 
order of the court below cannot be saia 
ito be illegal or erroneous. _ _ 

12. In the result, there is no merit m 
these appeals and they are dxsmssed. In 
the circumstances of the case, there will 
be no orders as to costs. 

Appeals dis m issed. 
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Wool Industry Development, Co-o^ra- 
tive Association Ltd. Ranibennur, Peti- 
tioner V. Khadi and 

Commission, Bombay and others, Respon- 
tishts. _ 

Writ Petn. No. 1485 of 1968, D/- 1-7- 


respect to retail sales of blankets _ was 
discontinued with effect from April, 1, 
1968. The petitioner before us is a co- 
operative society which engages itself in 
the manufacture of woollen blankets. 
According to the affidavit produced on 
its behalf in this writ petition, it pur- 
chases wool from others and manufacture 
blankets and sells them both to retail 
and wholesale purchasers. 

3. The complaint made on behalf of 
the petitioner in this writ petition is 
that the discontinuance of the payment 
of rebate by the Commission was discri- 
minatory and transgressed the right _ of 
the society to continuance of that assist- 
ance, and so, it asks us to quash the 
resolution and decisions of the Commis- 
sion by which the payment of rebate on 
retail sales of woollen blankets was dis- 
continued. It also asks for a direction to 
respondent 1 which is the Commission and 
respondent 2 who is the Director of 
Khadi and Village Industries Commis- 
sion in Mysore to continue to allow the 
rebate wMch the society was receivmg 
until now. 


1968. ^ . . 

Khadi Village Industrie Com^sion 
Act (1956), Ss. 15, 19 — Constitution of 
fcdia. Arts. 14, 15— Granting rebate to 
some and not to others, or giving rebate 

«" <■“ ‘i"-' o' "””"0 rrirriS 

R. S. Mahendra and V. N. Satyana- 
rayana, for Petitioner; R. M. Patil and 
V. H. Ron, for Respondent No. 2. 

JUDGMENT : Under the provisions of 
the Khadi and Village Industries Cornms- 
sion Act, 1956 which will be referred to 
as the Act in the course of jiudpienti 
a Commission known as the Khadi ^d 
Village Industries Commission, which will 
be referred to as 

pcrtnblished under Section 4 of that Act. 
The purpose of the Act was 
ment of Khadi and village industri^ 
other matters connected therewth and^ 
Section 15 of the Act . enumerated ft e 
functions of the Commission which mciua 
ed the encouragement of 
of Khadi and the development of ^age 
indnqtries and research m the tecnmque 
S fte production of khadi Section 19 of 
?he Act authorised the Commission to 
Sind suft sums of money as it thought 
lit on the purposes authorised by the Art. 
^ 2 At OM stage the Commisaon decid- 
ed "for the encouragement of the Produc- 
tion of woollen blankets, to pay rebate 
on the retail sales of such woollen bl^ 

kets referred to as kambals and kambato 
mteof 10%. Pursuant to a deci- 
rto? whirti was reached by the Con^ 
Tc n result of the mvestigation 
XcTit mldf on 19/20th Nov^ 
1967, the payment of such rebate wit_ 

HL/IL/D521/68 


4. According to the revised decision 
taken by the Khadi Commission, the 
rebate is now paid only in respect of 
sales made to Central and State Govern- 
ments and plantations. What is disconti- 
nued is the rebate which was paid in 
respect of retail sales. 

5. This rebate was paid only by way 
of an assistance which the Commission, in 
the exercise of its wisdom considered 
necessary for the production _ of Khadi 
and the development of village industri^. 
The assistance which the ]^adi Commis- 
sion may make available in that way is 
not an assistance which is claimable as 
of right. The Commission, as the scheme 
of the Act discloses, is endowed with the 
power to formulate its polici^ and _ te 
reach, its own decisions as to the assist- 
ance which it should make available to 
the manufacturers. It has also the power 
to decide who should be the recipient! 
of such assistance. 

6. There is thus no right in the exer- 
cise of which the petitioner-society can 
contend that the Commission is under a 
duty to continue to make available the 
rebate which at one stage the Commis- 
sion decided to grant. 

7. But it was urged by Mr. Mahendra 
appearing for the society that it has been 
subjected to hostile discrimination. We 
do not think that there is any _ sub- 
stance in this argument. The submission 
that the grant of the rebate in reg^ert of 
sales to the Central and State Govern- 
ments and its refusal in respect of retail 
sales amounts to such discrimination ^ 
groundless, since the classification ^de 
by the Commission is a reasonable classi- 



A. LB. 


48 Mys. Subhas Chandra v, 

fication. Xt is obvious that the Commis- 
sion was of the view that the grant of 
rebate in respect of sales to the State 
and Central Governments or to planta- 
tions would, having regard to the magni- 
tude of the transactions, promote the pur- 
pose of the Act and develop the khadl 
industry, and, the selection made in that 
way cannot invite the criticism of discri- 
mination. 


State (Govinda Bhat J.) 

has become unavailable. But with this 
aspect of the matter we are not concern- 
ed in this writ petition so long as the 
rebate which the petitioner was receiving 
tmtil now was only in the form of assist- 
ance to which it was not as of right en- 
titled. 

12. We therefore dismiss this writ 
petition. No costs, 

BDB/D,V.C, Petition dismissed. 


8. The Comndssion had the power to 
decide whether the grant of rebate In 
respect of retail sales does or does not 
promote the purposes of the Act, and, 
if it reached the conclusion that it does 
not. it is not for us to substitute our 
own judgment or conclusion in place of 
the conclusion reached by the Commis- 
sion. 

9. Moreover, in the counter-affidavit 
produced on behalf of the Commission it 
is explained that the Commission after a 
consideration of the whole question dis- 
covered that a large number of co-opera- 
tive societies did not undertake produc- 
tion and retdl sales activities of woollen 
blankets in conformity with the pattern 
of assistance of the Commission, and 
that in consequence, In many cases the 
rebate and subsidy allowed had to be 
disallowed subsequently. That was the 
reason assigned by the Commission for 
the stoppage of the rebate on retail sale& 
and it is clear that the ground assigned 
for such discontinuance is not an irrele- 
vant ground. 

10. It was next submitted that the 
rebate with respect of individual sales 
continues to be paid In respect of retail 
sales of woollen cloth out of which 
garments are prepared. This cloth is 
described in the affidavit as woollen ap- 
parel. Mr. Mahendra constructed the 
argument that, if on that kind of wool- 
len cloth rebate was continued to be 
paid in respect of retail sales, there 
would be small reason for discontinuance 
of the rebate when woollen cloth was 
sold in the form of blankets. Here again 
woollen apparel out of which garments 
are prepared such as suitings and shirt- 
ings and the like is not similar to woollen 
blankets, and. if the Commission thought 
that even in respect of retail sales rebate 
should be allowed in the case of woollen 
apparel, but that such rebate is not jus- 
tified in the case of retail sales of 
woollen blankets, and they had grounds 
for thinking so, the petitioner cannot 
contend that he has been subjected to 
any discrimination, 

11. It was at one stage submitted that 
the petitioner is subjected to enormous 
prejudice and loss In respect of retail 
sales of woollen blankets, and that while 
it is imder a duty to sell the blankets at 
the price fixed by the Commission, the 
rebate which it was receiving until now 
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B. Subhas Chandra Shetty, Petitioner 
V. State of Mysore and another, Respon- 
dents. 

Writ Petn. No. 1864 of 1967, D/- 20-12- 
1967. 

Constitution of India, Art. 16 (4)— Soci- 
ally backward class School teacher is 
not a member of backward class — Even 
if such teacher after retirement takes to 
agriculture as hU occupation, he does not 
qualify under Mysore Government Order 
No. ED 75 TGL D/- 26-7-1963 ~ Admis- 
sion to Medical College cannot be grant- 
ed to bb son on ground of one belong- 
ing to socially backward class. 

The occupations contemplated by Order 
No. ED 75 TGL D/- 26-7-1963 by the 

Government of Mysore for the purpose 
of Art. 16 (4) of the Constitution, are 
not casual or temporary occupations 
but the habitual occupations of families; 
otherwise a person may claim to be treat- 
ed as backward in one year and forward 
In another as it suits to his advantage. 
Any other interpretation would also result 
in one member of a family being classed 
as belonging to the socially and educa- 
tionally backward while another not. The 
order has treated the family as a unit for 
dassitication. It is not possible to emdsage 
a situation where one member of the 
family is treated as backward while 
another not. A School teacher cannot 
wen after retirement be treated as belong- 
ing to socially and educationally backward 
classes, merely because he chooses agri- 
culture, one of the occupations specifi- 
ed in para 3 of the order. Where such 
teacher belongs to an Undivided Hindu 
family whose income exceeds Rs. 1200/-? 
the fact that the Income of such teacher 
Is less than Rs. 1200/- vdll not enable 
him to qualify for the income t^ under 
the order. AIR 1963 SC 649. Rel. on; AIR 
1964 SC 1172, Ref. (Paras 11 to 13) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1172 (V 51)- 
(1964) 6 SCR 962, Bajagopala- 
chari v. Corporation of Madras 9 

IL/JL/E124/68 
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(1963) AIR 1963 SC 649 ^ 50)_- 
1963 Supp 1 SCR 439, M. R. Bala]i v. 

State of Mysore 

K. Jagannatha Shetty for Peti^o^en 
E. S. Venkataramiah, High Court SpL 
Government Pleader, for Respondents. 

GOVINDA BHAT J.: • This is a vmt 
petition under Article 226 of 
tution of India by an unsuccessM appli- 
cant for admission to the pre-profesaoi^ 
SSse leading toM B. B. S De^ee m the 
Mysore Medical College for ^ 
fhp nature of mandamus directing the 
respondents (the State of Mysore^^he 

Ch^rman of the Selection Co^ttee 
for admission to the Gover^ent Me^ 
cal Colleges, Bangalore Medical College, 
Bangalore), to _ admt the Petitioner to 
the pre-professional course leading 
M. B. B. S. Degree. ^ f 

2. Respondent No. 1 the Stete of 
Mvtsore has framed rules called me 
Mysore Medical Colleges (Selection or 
Sssion) Rules by Notitication dated 
tile 19th May 1967 for atosmn to ^r|- 
professional course leadmg to 1^ B- 
Degree in the Government Medical Col- 

Under Rule (6) of the said R,ules. 30 

SI 

S ?Usf1.f|SoS”^rSnl them ta 
?hrorder Of merit on the batis of marte 

quihf^ng“e^Sii^atiom 

Sltti»e“rSaim that >ie betonB to to 

fetorSd'noTlatfify to “jjtiomsgg 

petitioner did not qualify for selection 
from the merit pool and consequentiy 
his"application for admission was reject- 

6d« , - »• 

3 It is not disputed that if the 
tioner is a member of the backivard 
classes he should have been given a 
seat Candidates belonging to the baci- 
wSd clLses who had secured a total 
of 192 marks and above 

the petitioner having secured 201 marks 
would have been selected if 
bSng treated as a member of the back- 
ward class had been accepted. _ _ 

4 The onlv question for deasion is 
whether the Selection Committee _v/as m 
error in rejecting petitioners daim that 

a member of the back-warf class In 
order to decide the said qu^on. it is 
n^essaiy to set out the Government 
Order for classification of backward class- 
1969 Mys./4 n G — 32 
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es in the State for purposes of Art. 15 
(4) of the Constitution of India, here- 
inafter called the 'Order’. It reads; 

"Education Secretariat. 

Issues Orders re: classification of back- 
ward classes in the State for purposes of 
Article 15 (4) of the Constitution and 
reservation of seats in Techmcal and Pro- 
fessional Institutions; 

Read; 1. G. O. No. KD 156 TGL 60 
dated 10th July 1961. ^ ^ 

2. D. O, No. ED 156 TGL 60 dated 5th 

August 1961. , , . 

3. G. O, No. KD 48 TGL 62 dated 31st 

July 1962, , 

ORDER No. ED- 75 TGL dated Bangalore, 
the 26th July 1963. 

"Government have all along been anxi- 
ous to make specif provision for the 
advancement of socially and educationm- 
ly backward classes. In the light pf me 
several attempts made at classification 
and judicial pronouncements by various 
High Courts • and the Supreme Cou^ 
Government have since reviewed^ me 
position for the determination of socially 
and educationally backward classes. 

2. Backwardness for purposes of Arti- 
cle 15 (4) of the Constitution must be 
social and educationaL The _ problem 
of determining who are socially and 
educationally backward classes is a very 
complex one. An elaborate investigation 
and collection of data and examination of 
such data which would inevitably involve 
considerable length of time, may be desi- 
rable, But the obligation of the State to 
make special provision for the advance- 
ment of the backward .classes is a press- 
ing problem and cannot be postponed. 
Pending such elaborate study and inves- 
tigation of the problem. Government con- 
sider that the classification of socially 
and educationally backward classes 
should be made on the following basis: 

(1) Economic condition; and 

(2) Occupation. 

3. Social Backwardness: It is a matter 
of common knowledge that poverty is 
one of tiie main factor contributing to 
social backwardness, 


The per capita income of the State for 
the year 1961 was Rs. 266 per annunx 
Taking an average family to consist of 5 
members, the average income of the 
family comes to Rs. 1300/- per year. Even 
though this income is low having 
regard to tlie present day cost of living. 
Government are of the opinion that a 
family whose income is Rs. 1200/- per 
annum or less can be regarded as eco- 
nomically backward. 

In addition to economic condition, the 
other determining factor for social back- 
wardness is occupation. Persons or clas- 
ses following occupation of agriculture, 
petty business, inferior services, crafts or 
other occupations involving manual 
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labour, are in Reneral sodally backward. 
The environmental conditions are also 
not conducive to progress^ either in the 
social sphere or in education. Amongst 
them, there is little or no urge for pro- 
gress and improvement of their condi- 
tion. The Government, therefore, list the 
following occupations (persons pursuing 
those occupations! as contributing to 
social backwardness: 

(i) Actual cmltivatorj 

(21 Artisan; 

(3) Petty businessman: 

(4) Inferior service (Le. Class IV In 
Government service and corresponding 
class or service In private employment) 
including casual labour and 

(5) Any other occupation Involving 
manual labour. 

"4, Educational Backwardness: It Is 
well known that while the general level 
of education and literacy Jn the State Is 
low. It is lower still among the poorer 
sections of the people. Especially among 
agriculturists, artisans, petty businessmen, 
persons in inferior services and persons 
following occupations involving manual 
Labour, the level of education and lite- 
racy Is even lower, and they may reason- 
ably be considered to be educationally 
backward. 

5. 'Hence, classes of people whose att- 
tiual Income U Rs. 1200/- per annum or 
less and who are pursing occupations 
set out in para 3 above can reasonably be 
classified as socially and educationally 
backward classes and are hereby so 
classified.' 

6. As regards the quantum of reserva- 
tion, Government consider that It would 
be reasonable to reserve 30 per cent of 
the seats In Professional and Technical 
Colleges and Institutions for the ^ck- 
ward classes (who answer the criteria 
mentioned above). Tb» tesecvaUoa Is in 
addtition to the reservation of 15 percent 
and 3 per cent to students belon^ng to 
Scheduled Castes and Scheduled Tribes in 
Mysore State. 

By Order and in the name of the 
Governor of Mysore. 

Sd/- B. R. Varma, 
Secretary to Government, 
Education Department. 

(Underlining (here in ' ’) is ours) 

5, By the Order the Government have 
classified the classes of people following 
the occupations specified la para 3 there- 
in, and whose annual income does not 
exceed Rs. 1,200/- as sodally and 
educationally backward. 

6. The reasons for rejection of the 
claim of the petitioner set out in para- 
graph 3 of the counter-affidavit filed by 
the Secretary of the Selection Com- 
mittee are: 

(i) that the petitioner’s father Is a 
retired teadier and that school teachers 


as a class do not come under any of the 
occupations listed in para 3 of the 
Order, and 

(ii) that the petitioner’s .lather had 
given his share of income from his un- 
divided family as Rs. 348-20 per annum) 
therefore his family income was Rupees 
4.526-60 which exceeds Rs. 1200/- the 
maximum prescribed in the Order. 

7, The petitioner’s case Is that his 
father retired from service about a 
month after the Government passed the 
Order, that after retirement he is pursu- 
ing the occupation of agriculture and that 
the material date under the Order for in- 
clusion in the backward classes is the 
date of the application for admission. His 
further case is that the income of the 
undivided family Is not the income of his 
father and as such It cannot be taken 
into consideration, 

8. It was not disputed by the learn- 
ed Counsel for the petitioner that when 
the Order was passed, petitioner’s fami- 
ly was not eligible for inclusion among 
the backward classes. But, it was argued 
that after retirement, petitioner’s father is 
only a pensioner end his present occupa- 
tion being agnculture. he satisfies the 
occupational quaUlication. 

». Learned - Counsel argued on the 
basis of the decision In Rajagopalachari v. 
Corporation of Madras, AIR 1964 SC 1172 
tliat a pensioner is in no employment and 
he does not carry on any profession, 
trade, calling or employment and that he 
Is merely in receipt of Income for past 
semces in employment and there- 
fore the fact that the petitioneriB 
father Is a retired teacher does not 
disentitle him for Inclusion in the 
Backward Classes. If he satisfies the 
occupational and income qualifications 
laid down by the Order and that the past 
occupation, ot petitioner’s father and the 
income of his imdivided family are 
wholly irrelevant. 

10. The Order was issued by the 
State Government for purposes of Arti- 
cle 15 (4) (sic) of the Constitution for 
making special provision for the advance- 
ment of the socially and educationally 
backward classes of dtlzens In the State 
of Mysore. Hie basis of the classifica- 
tion of the socially and educationally 
backward classes of dtizens. according to 
the Order is their economic conditioa 
and occupation. Classes of people follow- 
ing certain occupations as mentioned In 
para 3 of the Order are, in generaL 
sodally backward and their environmen- 
tal conditions are not condudve to pro- 
gress either In the social sphere or in 
education. 

IL The occupations contemplated by 
the Order, in our opinion, are not casual 
or temporary occupations, but the habi- 
tual occupations of families; othendse ft 
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person may claim to be treated as back- 
ward in one year and forward m ^°ther 
as it suits to his advantage, ./^y other 
interpretation would also result m on 
member of a family^being closed as be- 
longing to the sociaUy and educahon^V 
backward while another not. 
pointed out in M. R. Balaji v f 

Mysore. AIR 1963 SC 649 that the 

dal provision for advancement of back- 
ward classes under Clause^ (4) of Arta 
cle 15 of the Constitution is for classes 
of citizens and not for individual citizen 
as such The dasses of citizens falling 
und^r the group of sodaUy and educa- 
tionally backward classes are actual cul- 
.tivator^. artisans. IV Class Govemm^t 
employees etc, whose annual inc^e 
does not exceed Rupees 1.200/-. The 
order has treated the family as a 
unit for purpose of classificatiom 
Therefore, what has to be seen is 
whether a particular family to which 
the candidate belongs is socially and 
educatonally backword. When the farm- 
ly is considered as a umt for puiuoses 
of classification, it is not 
envisage a situation where one member 
jof the family is treated as backward 
Iwhile another is not. 

12 The petitioner’s father was_ a 
school teacher employed in the sei^ce 
of the erstwhile Distnrt Board South 
Kanara. He retired in about .August 196 A 
A school teacher is not considered as be- 
longing to the sodally and education- 

Sly bad^ard classes, in .prvic^ 

it L not disputed that to family w^ 
not one belonging to the socially an 
educationally backward classes After 
I retirement, it cannot be said that the 
retired teacher became sociaUy and 
[educationally backward, merely because 
le Ss chosen one of the occupations 
specified in para 3 of the Order. It is 
g^on knowledge that even after retire- 
ment, a school teacher is held in the 
isame esteem in society as before and a 
[retired school teacher who takes to agn- 
fculture, in our opinion, cannot be regard- 
led as belonging to the soaaUy and educa- 
itionally backward classes. 

13. It is not disputed that the annual 
income of the Hindu undivided family 
of the petitioner’s father exceeds Rupees 
1 200/- Though technically the income ot 
the undivided family is not the income 
of its individual members, the social 
status of a member of a j^oint Hindu 
family, it cannot be denied, has relation 
to the wealth and income of the joint 
family. Therefore, the -view of the Selec- 
tion Committee that the petitioner s father 
Idoes not satisfy the income tert also can- 
not be said to be unreasonable 

14, In the result this Writ Petition 
fails and is dismissed. No costs. 
GGM/D.V.C. Petition dismissed. 
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T. K. TUKOL AND M. SANTHOSH, JJ. 

Mysore Machinery Manufacturers Ltd. 
Bangalore, Appellants y. State of Mysore 
and another. Respondents. 

Writ Petn. No, 1021 of 1967, D/- 6-6- 
1967. 


Constitution of India, Art. 226 — •_ Man- 
damus — Dismissed workmen staying on 
premises of factory and refusing to leave 

— It is not stay-in-strike — It is of- 
fence of criminal trespass — Complaint 
to police for removal of such workmen 
from premises — Police has power to 
take action under Criminal P. C, or 
Mysore Police Act — Inaction by police 
authorities — Mandamus can be issued 
against them — Criminal P. C. (1898), 
Ss. 155, 156 — My^re Police Act, 1963 
(4 of 1964), S. 55 — Industrial Disputes 
Act (1947), Ss. 2 (q), 25, 28, Sch. 2, Item 5 

— Trade Unions Act (1926) (as amended 
by Act of 1947), S. 2 (1) — Penal Code 
(i860), Ss. 441 and 447. 

Where the relationship of master and 
servant has ceased between the work- 
men and the management, by the order 
of dismissal any assertive action by the 
workmen in remaining on the premises 
and refusing to leaye the premises, attend- 
ed with threats of injury and yiolence on 
the part of the labour with a yiew to 
preyent the willing workers from enter- 
ing into the factory premises and the 
supervisory staff of the management 
from looking after their property and 
furtiier, their imauthorised oc^pation of 
the premises to the exclusion of the 
management cannot but be regarded as 
disclosing an intention to commit offen- 
ces. The action of the workmen consti- 
tutes an offence of criminal trespass 
under sections 441, 447, L P. C. AIR 1960 
SC 160, Relied on. 

In such a case, if a complaint is filed 
by the management to the police auth- 
orities disclosing reasonable grounds for 
believing that offences under Ss. 341 and 
447, 1. P. C. were being committed and 
for’ necessary action, the police .authori- 
ties can take action imder Ss. 155 and 156 
of the Cr. P. C. and under section 55 of 
the Mysore Police Act, 1963. AIR 1958 
Raj 202 and (1939) 306 U. S. 240. 

(Paras 12, 13, 16) 

The act of the dismissed workmen, of 
remaining on the premises and refusing 
to leave, does not amount to "stay-in- 
rtrike” or "sit-down-strike”. AIR 1960 
SC 160, Distinguished. 

Whether the termination of employ- 
ment was legal or illegal is iirunateriaL 
It is not necessary for the police under 
such circumsta nces to consider such ques- 

rL/rL/E47/68 
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tion. _What they have to consider in 
situations of this type is to ascertain 
from the facts placed before them as to 
whether those facts give reasonable 
grounds for believing commission of cog- 
nizable offences or threat of commission 
of such offences being held out by the 
workmen. If they come to the conclu- 
sion. they have to act and exercise such 
of the powers vested in them under the 
law as would meet the particular situa- 
tion. The fact that there are no individual 
complaints from the willing workmen 
does not detract the tenability of the 
action prayed for by the Management, 
namely getting the premises cleared from 
the grip of the dismissed workmen. 

(Para 19) 

li the police authorities fail to take 
action, the management can approach the 
High Court for issue of writ of manda- 
mus against the police authorities. That 
the management should have approadi- 
ed the Magistrate for redress and that as 
it had not availed of that alternative 
remedy open to him under the law, the 
High Court should not use its discre- 
tionary power of issuing a writ of man- 
damus does not debar the High Court 
from exerdslng its discretionary power 
of issuing a writ. The most expediti- 
ous remedy contemplated by law and 
the right of protection given by law Is 
that of approaching an executive officer 
like the police; the various provisions of 
the Code of Criminal Procedure and the 
Mysore Police Act do Indicate bifurca- 
tion between the powers and duties of 
the police and those of a Magistrate. The 
nature of the remedy sought for by the 
aggrieved party Is also a decisive factor. 
The most exp^tious action contemplat- 
ed by law is an approach to the police, 
who when they are satisfied that cogni- 
zable offences are being committed, can 
take Immediately preventive measures as 
also, punitive measures. Even if a Magis- 
trate were approached by the peti- 
tioner, the Magistrate would have to 
direct the police to make an en- 
quiry and submit a report as to 
what is required to be done. In other 
words, the Magistrate himself has got to 
£« that his order Is executed through 
the machmery of the police. (Para 20) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 SC 160 fV 48) = 

1960-1 SCR 806, Punjab National 
Bank Ltd. v. AU India Punjab 
National Bank Employees’ Federa- 
tion 

(1958) AIR 1958 Raj 202 (V 45) = 

(1958) 2 Lab LJ 628, Sadul Tex- 
tile Mills Ltd. v. Workmen of Sadul 
Textile Mills 
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(1939) 306'U. S. 240 - 83 Law ED ” 
627, National Labour Relations 
Board v. Fansteel Metallurgical 
Corporation 17 


V. State (Tukol J.) A.LII. 

G. R. Ethirajulu Naidu and'V. N. 
Satyanarayana,’ for Appellant; E. S. Ven- 
kataramiah, High Court Special Govern- 
ment Pleader, for Respondents. 

TTOOL, J.: This is an unusual writ 
petition under _ Article 226 of the Con- 
^tution of India against the respondents 
mcludmg the Commissioner of Police 
(respondent No. 2) praying for the issue 
01 ^ a wnt of mandamus or other appro- 
pnate direction to take steps for the pre- 
vration of commission of offences by the 
dismissed workmen and to remove the 
msmissed workmen from the premises of 
the petitioner-factory so as to prevent 
them from Indulging in the commission 
of further offences and for taking such 
action as is necessary under the law to 
maintain law and order, 

i The_ frets and the circumstances 
^der wluch the present writ petition has 
bren filed may be briefly summarised as 
follows: 

^ Mysore Machi- 
nery Manufacturers Ltd. This fretorv is 
^ manufacture of planted 
m^hmery for supply to various manu- 
facturing uitits and to other factories It 

the form of machinery installed within 

workmen .attendtas to the^SSi 

Director m charBe ot the manacanent 

dismtoafaSt 

S workmen who vJS 

so disnuspd continued to remain within 

the premtea oI the factory ii cp™*^ 

^ wainlns that Ihetr conduct Som?: 
^ to misconduct M oftendinB thT^- 
^Stand^ Orfers of the Com^W. 
Thw workmen had stopp^ work and 
issued against them 
on 4th April 1967 asking them to show 
caure why action sh^d nS^b? 

of misconduct detaU- 
ea In the charge-sheet It is pertinent 
^ ^ charge-sheet and 
snow-cause notice were issupd nffpr 

of 1st Apiti 1967. On 6th April 1967, 
statements deny- 
Iw the aUegaUom made against th^ 
Md contending that there was no strike 
there was iUegal 
management 
stat^ that "overstay inside the 
lacto^ doing our work as usual 

^ offence as 

- It is unnecessary for us to 
narrete the contentions of the workmen 
petition for two reasonsi 
xirrtly, they are not parties to the pre- 
sent wnt petition and secondly the State 
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Government has made a reference _ under 
Section 10 (1) of the Industrial Disputes 
Act 1947 to the Additional ludustn^ 

Tribunal at Bangalore, on 25 th Aprf 1967 
requiring the tribunal to deade 
the stoppage of work was a strike or 
a lock-out and whether ^e (ksn^sal of 
267 workmen was justified or not ana 
whether they were entitled 
ment with back wages and contmuity of 

3. Eeverting to ,the maten^ 

the present case, ^e 

even before the 4th April 1967, the 
Director of the petitioner company had 
?£??s“d°a letti to the Sub 
of Police (Annexure C-1) on ^^t Apm 
1967. It refers to some ^jrec- 

sions between that ^ifade 

tor, and to the reque^ ^at ^ere made 
by the management. On 1^ Apm 190/^ 

Se Director addressed two aonur^ 
cations (Annexures D and E) ’^aspec^^^ 

Iv to the Deputy Commissioner and_Di^ 

Magistrate and to tee Con^s^on^ 

of PoUce, Bangalore .City and the teirc4 

on 4th May 1967 to 

Government of Mysore ^S'ssld 

nartaient. The commumcahons addressea 
to terDeputy Commissioner and tl^e 

Co^nissioner of PoUce 
iirn-rAoA Tt is cnough to mention tnai so 
far as the District Magi^rate is coi^rn- 

the Commissioner of Ponce reiois w 

torv stm continue to remain unlawfully 
Sd unauteorisedly 

rvf thp factorv and have, m fact, stayra 
v/ithin the premises 

out interruption from 1-4-67 to tee time 
of m^^mg this appUcation. Even though 
no acts of violence excepting stone 
teroSg and damaging the buildings of 
the Company have occurred up-to-no^ 
we have authentic information that tee 
workmen may indulge in 
E^eciaUy after receivmg the dis- 
missal order. 

"Some of our supervisory staff have 
also reported that threats were made in- 
dUectly to teem that if they continue 
to come to the factory and attend to 
their work, bodily harm may be done 
to teem- We also apprehend toger to 
tee property of the fimtorj^ T\vo sid^ 
of tec factory are fenced wite otey 
barb^ wire and the 
inside the factory are lifting tee barbed 
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wire and are going out and coming in 
during tee night time. With our meagre 
watch and ward staff it is not possible 
to check their ingress .and digress. We 
are not able to check tee finished goods, 
tools and cutting tools, etc., lying inside 
the factory and we apprehend that 
thefts might have occurred and we also 
apprehend teat thefts may occur m 
future. 

"There are 205 workers who are_ peace- 
fully discharging their duty during tee 
shift aUotted to teem and we apprehend 
bodily harm to them also. The situation 
is explosive and breach of peace and des- 
truction of property is. apprehended to be 
imminent. 

"We, therefore, pray to take necessary 
action to see teat these disorderly and 
illegal actions of tee said 270 workers be 
prohibited and steps be taken to remove 
them from the factory premises and also 
to protect tee valuable properties lying 
inside tee factory.” 

It is the case ,of tee petitioner teat no 
effective relief as prayed for by its ap>- 
plication to tee Commissioner of Pohce 
was given to tee Management of tee 
factory. The Secretary to the Govern- 
ment, Home Department, sent a commum- 
cation to the Inspector-General of Police 
on 27th April, 1967 (Annexure "H”) en- 
closing the commimication addressed by 
the petitioner as per Annexure "F” and 
requesting him to take necessary action 
in the matter. It appears that the peti- 
tioner had approached tee Commissioner 
of Labour on 2-5-1967 (Annexure J) 
requesting him to direct tee workers not 
to molest them in their usual occupation 
and to, withdraw them from tee premises 
so teat tee work may go on smootmj^ 
The Commissioner of Labour responded 
on the very next day (Annexure K) inti- 
mating teat his office could only advise 
tee workers through their Union to 
withdraw from tee premises and that he 
had no other powers beyond giving per- 
suasive advice. The present writ petition 
came to be filed on 9-5-1967 praying for 
the aforesaid reliefs. 

4, In tee affidavit accompanying tee 
petition, it has been stated teat since no 
action had been taken by the Commis- 
sioner of Police in spite of the representa- 
tion dated 13th April 1967, the peti- 
tioner had thought it fit to approach the 
Court for immediate relief. It is stated 
in tee affidavit teat the dismissed work- 
men were indulging in unlawful acts 
from the 1st April 1967. It is stated 
that .they were arming themselves wite 
lethal weapons like iron rods, sharp 
materials and other hardware and 
threatening the supervisory staff and the 
other 200 and odd workmen who w^e 
prepared to work. It is also stated that 
tee members of tee staff and manage- 
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affida^t who had filed affidavits before 
this Court had lodged any complaint in 
the Junsdictional police station, either 
atout the alleged threats or about the 
obst^ctaon to carry on the work. He has 
also stated that the Sub-Inspector of Police 
and other higher officers had been frequ- 
ently visiting the factory and were mak- 
ing enqmries about the developments 
taking place la the factory premises. 

H necessary to refer to the 

d^ils contained m the affidavit of the 
Government, since it i<» 
^ *=®rtain discussions that art 

KrMor 

on behalf of the respondents is tha1 
petitioner, dis- 
PoKnlzable offence and thal 
statutory 

2s oS”? i^'iic?' 

cin"2broft?neS 

such offences anrf 'o conirmt 

Hon and to ta?2l,Jh otLt“'? 

^S£lgl 

8h7ll that It 

watt be the duty of the Police to see 

£r direction mail 

55 56 or Sections 42, 54. 

whiS^ obeyed. Section 55. 

wmrt has abeanngonthe point at issue 
Powere of the Commissioner 
aw“i^ ^ ^regards removal of persons 
^ut to commit offences. Clause (b) 
t^PoUee Commissioner to 
^ writing to remove 
"^“.trom^any area or part of the 
^ea within his local jurisdiction when 
^ere are reasonable grounds for believ- 
ing that such person la engaged or Is 


ment were being prevented from entering 
toe factory and that the materials in too 
factory were being removed unautho- 
nsedly. Express reference is also made to 
toe workmen meddling with the plant 
and machinery unauthorisedly and to 
throwing of stones and obstructing entry 
Into the premises. Fear is also expressed 
that damage would be caused to toe costly 
machinery. The affidavit also contains 
extracts from the relevant Standing 
Orders which prohibit the workmen go- 
ing on strike without notice and enter- 
ing the factory premises before toe work- 
ing hours or remaining wi^n toe factory 
premises after the working hours without 
permission. Reference Is also made to 
the various clauses of toe Standing Order 
No. 36 which enumerates toe types of 
conduct which amoimt to misconduct, 
^ere is a further reiteration of the fact 
that the movements and acts of toe dis- 
missed workmen were causing or were 
calculated to cause alarm, danger and 
harm to the person and property and that 
reasonable apprehensions were being en- 
tertained that offences Involving force 
and violence were likely to be committ- 
ed. 

5, Respondent No. 2 has filed a coun- 
ter-affidavit He has stated in the first 
paragraph that he was filing the counter- 
affidavit on the basis of the available 
records. According to him. the petition 
does not disclose any cause of action for 
the Issue of a writ of mandamus as toere 
was no breach of statutory duty on the 
part of toe respondents. His further con- 
tention is that the substantial issues rais- 
ed In toe writ petition are already pend- 
ing adjudication before the Industrial Trl- 
bimal. It is admitted that the 270 work- 
men said to have been dismissed were 
carrying on strike In the factory but that 
toe strike was peaceful without any like- 
lihood of danger to any person or pro- 
perty of toe petitioner. The Comralssiooer 
of Police further states: 

"The employees who remained fn toe 
lartory premises were found to be abso- 
lutely peaceful There was no threat or 
damage to person and propet^. As toe 
orcun^nces did not warrant any fur- 
toer action, the local Police was instruct- 
ed to be vigilant and to see that no 
ui^ward Inadent happened,” 
c3® affidavit aho makes reference to 
some cr^nal complamts filed against 
toe workmen. There is also denial of the 
facts alleged m the affidavit of the petl- 
Uoner as regards the threat to pe^ 
and property. It has also been statad 
necessary pobce arrangements had 
b^ made for keeping watch and for 
t^ng care to see that no untoward In- 
cident occurred. 

In his supplementary counter-affidavit 
the second respondent has stated that 
none of the 9 persons mentioned in his 
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about to be engaged in the commission 
of an offence involving force or violen^ 
or an offence punishable under Cha^ 
ter XII, XVI or XVII of the Indian 
Penal Code, or in the abetmmt of_ any 
such offence, and when in the opinion 
of such officer witnesses are not wdhng 
to come forward to give evidence m 
public against such person by reason of 
apprehension on their part as regar^ 
the safety of their person or property . 
Section 70 makes it obligatory on aU 
pISoiS to conform to the re^onable 
direrti^ns of a PoUce Officer m 

fulfilment of any of his duties under the 
Act Section 71 empowers a 
cer to -restrain or remove any Person 
resisting or refusing or omitting to cm 
form to any direction referred to in bee 
tion 70. That section also 
to take such person before a 
or, in trivial cases, to release him when 

the occasion is past. 

9. Besides these powers, we may refer 
tn some of the provisions contained in 
Oiaptm iSv of the Code of Criminal 
Procedure. Section 154 lays that 

"every information relating to the com- 

irisfSi of a cognizable offence If given 

nrallv to an officer in charge of ? P°u<^ 
station, shall be reduced to 
him or under his direction, and be read 
to the informant: and every, such 

cn^ in this behalf." Section 155 (1) 
refers to the information Kiven to an of^ 

cer in charge of . a police station m re^ 
nect of non-cognizable offences, inai sec 

■r .hi" .fnm- 

powers him to investigate 
rable offences while Section 157 pre 
cribes the procedure to be followea 
where cognizable offences are suspected 
Ld where the police officer sees no 
sufficient ground for entering on an m- 
S?ation Under this section, if,, from 
tiie information received or otherwse. an 
officer in charge of a pohee station has 
Son to suspect the commission of an 

offence which he "fofth- 

tion 156 to investigate he shall torm 
with send a report .of the same to a Magis- 
trate empowered to take cognizame of 

S Sc™ upon . 

nroceed in person, or depute one. of 
^bordinate officers for making investi- 
gation. . - - j* 

10. From the aforesaid provisions it 

is clear that when an officer receives in- 
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formation complaining of the commission 
of a cognizable offence he has to make 
a report to the Magistrate and start in- 
vestigation. If, on the other hand, he 
considers that the information given dis- 
closes a non-cognizable offence, he has to 
enter in a book kept for the purpose the 
substance of the information and he must 
direct the informant to approach the 
Magistrate. The other powers under the 
Mysore Police Act require him to take 
preventive steps either by directing the 
persons about to commit an offence to 
remove themselves from ^e premises or 
by taking necessary action himself to 
remove them so as to prevent the com- 
mission of the offence complained of. 


11. What is however seriously urged 
on behalf of the respondents is that the 
complaint given by the petitioner to the 
Commissioner of Police and the other 
facts placed before him did not dis- 
close the commission of any cognizable 
offence. In referring to the facts alleged 
in the petition, it is necessary to men- 
tion that none of the respondpts hM 
secured the affidavit of that Police Offi- 
cer who actually visited the factory pre- 
mises and verified the truth or falsehood 
of the facts set out in writ petition or 
in the application filed before the Com- 
missioner of Police. As we have already 
stated, the Commissioner of Police 
has sworn from the records before 
him. In these circumstances, we are 
inclined to accept the various aver- 
ments made in the application to 
the Commissioner of Police support- 
ed by various averments contained 
in the present affidavit as setting out 
facts which are not controverted. If these 
facts are accepted, as we are inclined to 
accept them for the aforesaid reason, we 
have to hold that the information dis- 
closed that about 270 workmen have 
been squatting inside the factory day and 
night since about 1st April 1967, have 
been preventing the supervisory staff of 
the management from entering that part 
of the factory which is in their occupa- 
tion. that they are preventing the other 
willing workmen from working the fac- 
tory. that they had armed themselves 
with deadly weapons threatening the 
willing workers of the factory, that they 
had thrown stones and damaged the factory 
buildings and that they have been com- 
mitting such acts as are calculated to 
causG alarm, dangor and harm to tha 
person and property of the naanagement. 
In our opinion, the facts disclosed by the 
complaint filed by the petitioner before the 
Commissioner of Police disclosed reason- 
able grounds for believing that offences 
under sections 341 and 447 of the Inman 
Penal Code were being committed. Tne 
former section provides punishment for 
wrongful restraint while the latter pro- 
vides punishment for criminal trespass. 
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Section 339 of the Indian Penal Code 
defines 'Wrongful restraint'. It reads: 

"Whoever voluntarily obstructs any 
person so as to prevent that person Irom 
proceeding in any direction in whi(^ 
that person has a right to proceed, u 
said wrongfully to restrain that person. 

Exception — The obstruction of a pri- 
vate way over land or water which a 
person in good faith believes himself to 
have a lawful right to obstruct, is not an 
oiiente Vfitidn the tneaniQR tbis sec- 
tion.” 

From the facts alleged it appears to M 
that the complaint and the averments in 
the affidavit do disclose that some at 
least of the dismissed workmen were 
voluntarily obstructing the rnanagement 
from entering into the premises of the 
factory which they have a right to enter 
and were also prohibiting the mlling 
workers from proceeding to the place of 
work which they have a right to proceed 
and continue their work. Section 441 of 
the Indian Penal Code defines criminal 
trespass.’ It reads: 

"Whoever enters Into or upon p^ 
per^ in the possession of another with 
mtent to commit an offence or to inti- 
niidate, insult or annoy any person in 
possession of such property, or. having 
(awfully entered Into or upon such pro- 
perty, unlawfully remains there with 
mtent thereby to intimidate. Insult or 
annoy any such person, or with intent 
to commit an offence, is said to commit 
'criminal trespass’." 

We may also mention that the offences 
under sections 341 and 447. I. P. <1 are 
cognizable, bailable and compoundable. 

12, It has been urged with sufficient 
emphasis by the learped Government 
Pleader that 'stay-in-strike' is a weapon 
sanctioned by law and that it is open 
to industrlai worVrmen to T«»Tt to \\ 
whenever necessary for the enforcement 
of their demands and that such ‘stay-in- 
strike’ does not amount to criminal tres- 
pass. 

In support of this argument, reliance 
has been placed on paragraph 47 of th« 
judgment of the Supreme Court in Pun- 
jab National Bank, Ltd. v. All India 
Punjab National Bank Employees’ Federa- 
tion, AIR 1960 SC 160. That paragraph 
reads; 

"Does the conduct of the strikers as 
fotmd by the appellate tribunal consti- 
tute criminal trespass imder S, 441 of 
the Indian Penal Code? That is the nerf 
point which calls for decision. It is argu- 
ed that the conduct of the employees 
amounts to criminal trespass which is an 
offence and as such those who committed 
criminal trespass would not be entified 
to reinstatement. According to the Bank 
the employees committed criminal tres- 
pass Inasmuch as they either entered un- 
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lawfully or having lawfully entered con- 
tinue to remain there unlawfiUly with 
Intent thereby to insult or annoy tiielr 
superior officers. It would be noticed 
that there are two essential ingredients 
which must be established before crimi- 
nal trespass can be proved against the 
employees. Even If we assume that the 
emfiloyees* entry in the premises was 
unlawful, it is difficult to appreciate the 
argument that the said entry was made 
with intent to insult or annoy the supe- 
rior officers. The sole intention of the 
strikers obviously was to put pressure on 
the Bank to concede their demands. Even 
if the strikers might have known that 
the strike may annoy or insult the 
Bank’s officers it is difficult to hold that 
such, knowledge would necessarily lead 
to the inference of the requisite inten- 
tion. In every case where the impugned 
entry causes annoyance or insult it can- 
not be said to be actuated by the inten- 
tion to cause the said result. The distinc- 
tion between knowledge and Intention is 
quite clear, and that distinction must be 
borne in mind in deciding whether or 
notin the present case the strikers were 
actuated by the requisite Intention. The 
said Intention has always to be gathered 
from the circumstances of the case and 
it may be that the necessary or inevita- 
ble consequence of the impugned a^ may 
be one relevant circumstance. But, it is 
impossible to accede to the argument 
that the likely consequence of the act 
and its possible knowledge must neces- 
sarily import a corresponding intention. 

XX XX XX " 

On the strength of this passage, the 
learned Government Pleader contends 
that It is not possible to hold that the 
dismissed workmen had committed cri- 
minal trespass. 

^ In that case, their Lordships were deal* 
mg with 'pen-down strike’. The employ- 
ees had entered the office and were oc- 
cupying their seats, but were refusing to 
take pen and continue the work during 
office hours. The facts of that case are 
easily distinguishable. In the first In- 
stance, the 'pen-down strike’ was wholly 
TOnfined to the regular working hours. 
In the second place, there was neither 
any order of suspension nor any 
order of dismissal against any of the 
employees. In the present case, 270 
worianen, whose activities are said 
to be responsible for the present 
writ petition, have been suspended from 
work. There was an order of dismissal 
ako. They have been continuing in the 
factory premises day and night outside 
office hours. It is alleged that they have 
been threatening their co-workers and 
preventing them from working In the 
factory and have been preventing the 
supervisory staff of the management from 
entering that part of the factory where 
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they have been squatting unauthorised- 
ly. It is also alleged that some of 
them have armed themselves with 
lethal weapons and ■ have damaged 
some walls of the factory by throw- 
ing stones. In deciding that know- 
ledge and intention can legitimately 
be attributed to the dismissed workmen, 
we may refer to the last portion of 
paragraph 45 of the judgment of the 
Supreme Court already referred to. 
wherein their Lordships have stated — 

"They entered the premises as em- 
ployees of the Bank and having taken 
their seats they exercised their right of 
striking work. If the Bank has suspend- 
ed the employees it would have been 
another matter; but so long as the rela- 
tionship of master and servant continued 
the employees could not be said to have 
committed civU trespass when they en- 
tered the premises at the time.” 

It can be easily concluded from these 
observations of their Lordships that 
where the relationship of master and 
servant has ceased, any assertive action 
attended with threats of .injury and vio- 
lence on the part of the labour with a 
view to prevent the willing workers from 
entering into the factory premises and 
the supervisory staff of the management 
from looking after their property and 
further, their unauthorised occupation of 
the premises to the exclusion of the 
management cannot but ,be regarded as 
disclosing an intention to commit of- 
fences. 

13. The view expressed above by us 
that the action of the dismissed workmen 
amounts to a criminal trespass and that 
the respondent 2 can take action finds 
support from the views expressed in the 
two decisions to which we are presently 
making a reference. 

14. In Sadul Textile Mills Ltd. v. 
Workmen of Sadul Textile Mills, 1958-2 
Lab LJ 628 ;(AIR 1958 Raj 2021, their 
Lordships of the Rajasthan High Court 
were considering the implications of 
a stay-in-strike and the nature of the 
conduct of the workmen with reference 
to their claim for reinstatement etc. 
They quoted the following passage from 
Teller’s "Labour Dispute and Collective 
Bargaining” as giving an acceptable defi- 
nition of a 'sit-down strike’ and its 
nature. 

"Sit-down strike is defined as occurr- 
ing whenever a group of employees or 
others interested in obtaining a certain 
objective in a particular business forcibly 
take over possession of the property of 
such business, establish themselves within 
the plant, stop its production . and refuse 
access to the o^vners or to the others 
desiring to work. Sit-down strike should 
more accurately be defined as a strike 
in the traditional sense to which is added 


the element of trespass by the strikers 
upon the property of the employer. All 
the cases have uniformly out-lawed the 
sit-down strike,” 

15. The effect on the employer of the 
position taken up by the employees in a 
case like the present one was consider- 
ed by their Lordships and the following 
passage may be quoted usefuUy from the 
judgment of Wanchoo, C. J.: 

"By remaining on the property, they 
practically deprived the employer of his 
property and also practically stopped him 
from carrying on his business with the 
help of others. Further, a great burden 
is put on the management when the 
striking workers remain inside the mill 
and in possession of it, to arrange for the 
protection of the employer’s property. 
There is at the very least an element of 
trespass upon the prope^ of the em- 
ployer in the case of a sit-down or stay- 
in-strike and such a strike must, there- 
fore, in our opinion, be always unjustifi- 
ed, whatever may be the justification of 
an ordinary strike in similar circum- 
stances.” 

16. We have already indicated that as 
soon as an order of suspension or dis- 
missal was made, the right of the work- 
men to remain in the premises came to 
an end and their continuance on the 
property of the management with the 
avowed object of excluding the manage- 
ment from the use of the, factory and 
preventing the supervisory staff and 
other willing workmen by intimidation 
and threat of violation from attending to 
their duties would attract the relevant 
provisions of the Penal Code relating to 
a criminal trespass and wrongful res- 
traint. 

17. In National Labour Relations 
Board v. Fansteel Metallurgical Corpora- 
tion, (1939) 306 U. S. 240 the employees 
had resorted to violence and coercion. 
The Supreme Court of America had to 
consider what would be the nature of the 
strike resorted to by such workmen and 
observed as follows; 

"But reprehensible as was that conduct . 
of the respondent, there is no ground for 
saying that it made the respondent an 
oiit-law or deprived it of its legal rights 
to the possession and protection of its 
property. 'The employees had the right 
to strike but they had no license to com- 
mit acts of violence or to seize their em- 
ployer’s plant. We may put on one side 
the contested questions as to the circum- 
stances and the extent of injury to the 
plant and its contents in the efforts of 
the men to resist eviction. The seizure 
and holding of the buildings was itself 
a wrong apart from any acts of sabotage. 
But in its legal aspect the ousting of the 
owner from lawful possession is not 
essentially different from an assault upon 
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the officers of an employins company or 
the seizure and conversion oI its ^oods, 
or the despoiling of its property or other 
unlawful acts in order to force compli- 
ance with demands. To justify such con- 
duct because of the existence of labour 
dispute or of an unfair labour strike 
■ would be to put a premium on resort to 
force instead of legal remedies and to 
subvert the principles of law and order 
which lie at the foundations of society." 
Proceeding further. Hughes C. J.. who 
delivered the judgment of the majority 
observed; 

"This was not the exercise of "the 
right to strike" to which the Act referred. 
It was not a mere quitting of work and 
statement of grievances in the exercise 
of pressure recognised as lawful. It was 
an illegal seizure of the building In order 
to prevent their use by the employer in 
a lawful manner and this by acts of force 
and violence to compel the employer to 
submit When the employees resorted 
to that sort of compulsion they took a 
position outside the protection of the 
statute XX XX xx xx". 

18. We are not concerned in this case 
with the question as to whether the ter- 
mination of their employment was legal 
or illegal What we are concerned with Is 
the conduct of the disnUssed workmen 
in persisting to remain on the property 
even after the order of dismissal and 
during day and night This conduct, in 
our opinion, as already observed, is nol 
only wholly unjustified but is also illegal 
bringing the action of such of them as 
are persisting in such. conduct within the 
four comers of the law, 

19. What has been urged on behalf of 
the respondents is that they had taken 
all the necessary precautions in order 
that there should not be any breach of 
peace or any untoward Inadent Wbfle 
the management has prayed for a posi- 
tive action on the part of the police, the 
respondent has pleaded in defence the 
passive attitude adopted by the police 
to meet the situation. It is further con- 
tended that when the dispute betwe«j 
the workmen and the employer Is before 
the Industrial iMbunal It would not be 
correct on the part of the Police to take 
any action against the workmen. We 
must make it clear that in the action 
prayed for by the management no ques- 
tion arises for decision as to whether the 
order of dismissal or suspension is 
legal or iliegal It is not necessary 
for the police also under such edr- 
cumstanees to consider such que^on. 
What they have to consider in ritua- 
tions of this type is to ascer tain 
from the facts placed before them as to 
whether those _ facts give reasonable 
grounds for believing commlssicm of cog- 
nizable offences or threat of commission 
of such offences being held out by the 


; State (Tukol J.) A. LB. 

workmen. If they come to the conclu- 
rion. as the present facts have left no 
doubt in our mind, that there are reason- 
able grounds for ■ believing that cogni- 
zable offences are being committed, they 
have to act and exercise such of the 
powers vested in them under the law as 
would meet the particular situation. It 
is further stated in the counter-affidavll 
that no offence was committed by the 
erarkmen and that there were no indivi- 
dual complaints from the willing work- 
men at the hands of the dismissed work- 
men. The management baa prayed th« 
Commissioner of Police by the applica- 
tion dated l3th April 1967 for immediate 
relief of getting the factory premises 
cleared from the grip of the dismissed 
workmen to facilitate their running the 
factory. It does not appear from the at- 
titude adopted by the Management that 
they are interested in prosecuting the 
dismissed workmen. All that they seem 
to be concerned with Is to have such 
facilities at the hands of the law as would 
enable them to work out their factory 
and protect the interests of such of the 
workmen as are willing to work in the 
factory. The fact that there are no indi- 
vidual complaints from the willingl 
workmen does not detract the tenabiUtyl 
of the action prayed for by the Manage-I 
ment. We are therefore unable to ap-( 
predate the passive attitude adopted by] 
the respondents in the present case. It 
may be that certain indiscreet threats 
held out by the Director of the Company 
In his letter dated 1st April 1967 to the 
effect that the Government of Mysore 
would be held responsible for any damage 
that they might suffer owing to the 
denial of the protection by the police, 
might be somewhat offensive. But. that 
should not however prevent respondent 
No. 2 from taking such action as Is 
necewary under the law. It Is not un- 
usual that sometimes parties who have 
suffered use either unparliamentary o5 
harsh language, but that cannot detract a 
public servant discharging his lawful 
duties from performing what the law 
requires him to do. 

20. It Was lastly contended by the 
learned Government Pleader that the 
petitioner should have approached the 
Magistrate for redress and that as he 
had not availed himself of that alterna- 
tive remedy open to him under the law, 
this Court should not use Its discre- 
tionary power of issuing a writ of man- 
damus against the respondents. We do 
not think that the failure of the peti- 
tioner to approach the Magistrate in a 
particular case either debars him from 
approaching this Court or debars us from 
exercising our liiscretionary power olL 
issuing a writ. The most expeditloiw 
remedy contemplated by law and thd 
right of protection given by law is thatl 
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,of approaching an executive officer like 
the police; the various provisions of tne 
Code of Criminal Procedure 
Mysore PoUce Act do mdicate bifurca- 
tion between the Powers and duties of 
the police and those of a Magirtrate. The 
nature of the remedy nought for by ^e 
aggrieved party is also ^ 

O^e most expeditious action contempla^ 
ed bv law is an approach to the pouc^ 
who when they are satisfied 
zable offences are being committ^, can 
take immediately preventive 

also punitive measures In the present 

case what has been sought for is a pre 
ventive measure, prelerably ior removal 

SsS%t‘te"1arr!r“ ‘fa"uS&'“fhe 
IworkiiM ol the loetory- Even If a Ma«a 
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Mythili, Petitioner v. State of Mysore 
by its Chief Secretary and others. Res- 
pondents. 

Writ Petn. No, 2296 of 1965, D/- 23-11- 
11967. 

Constitution of India, Arts. 14 and 16 — 
Provisions of Art. 14 do not ensure 
absolute uniformity— Likewise equality of 
opportunity for appointment to pimlic 
offices under Art. 16 need not be abso- 
lute — Rule 2 of Mysore Absorption of 
Instructors and Assistant Instructors in 
Tailoring Rules providing for appoint- 
ment of retrenched craft teachers from 
Commerce and Industries Departnaent as 
m_ii inn De- 


mises Ol uie Mflfiis- Commerce ana inaustnes 

working of the ^en if a Mag tailoring Instructors in Education De- 

trate were approach^ by the peti^ner partment notwithstanding any orders fix- 

the Magistrate would have to^ ^^^^ P 


the Magistrate wouiu - 

rxilice to make an enqmry and submit 
r^renort as to what is required to be 

done In other w°’''^'^^\i^o?der^is 
himself has got to see that ms orner is 

S^cuted through the machinery of the 
poUce. That is why m cogmzable o«e^s 
the law requires the pohce to 
^ion vdthout waiting for the orders of 
the Magistrate. 

21 For the reasons stated above, we 
have come to the conclusion that awnt 

S^ preSSs of the factorv to disperse 
?e^ve them from the premises of 
the factory. It is also possible to remove 
+Viom hndil'v from the premises of the 
SS^ry It ^ to arrest them and 

ke?pYhem unto detention far such time 
nffs ne^ary or until the order of the 

of the police officer in charge °f f-bis 
particular case to decide what he shou d 
§0 and what course he should adopt m 
order to give an effective rehef to the 
petitioner. 

22. We accordingly direct that a writ 
of mandamus shall issue against respon- 
dent No. 2 to remove the di^issed work- 
men from the premises of the facton^nd 
take such other action as is necessary to 
prevent the commission of the offence by 
Se dismissed workmen so as to enable 
the petitioner to get exclusive control 
and possession of Jus 

tioner shall get lus costs from res- 
pondents, Advocates Fee Rs 100/-. 

PQQ Wnt Issued, 


partment noiwiinsianuiim ai±y 
ing the qualification for such Instructora, 
do not violate Arts. 14 and 16 of the 
Constitution — Such retrenched crafts 
teachers form a separate class. 

(Para 8) 

Prahalada, for Petitioner; E. S. Ven- 
kataramaiah. High Court Spl. Govern- 
ment Pleader, for Respondents! to 3 and 
H. B. Datar, for Respondents 7 to 10. 

CHANDRASHEKHAR, J.: The peti- 
tioner was formerly working as a teacher 
in Primary School By the memo dated 
17-10-1962 (marked as Exhibit 'B’) issued 
by the Deputy Director of Public Instruc- 
tion, Chitradurga. she was temporarily 
promoted as Tailoring Instructor (the 
name of the post is used uniformly ir- 
respective of the sex of the incumbent) 
and posted to the Government High 
School Shantigrama. Hassan District By 
the Memo dated 19-10-1965 (marked as 
Exhibit 'D’) issued by the Director of 
Public Instruction in Mysore, respon- 
dent-17 was appointed as Tailoring In- 
structor and posted to the Government 
High School at Shantigrama in the place 
of the petitioner. In this petition under 
Article 226 of the Constitution, the peti- 
tioner has challenged the memo (Exlu- 
bit 'D') by which she was sought to be 
replaced by respondent-17. 

2. After filing this petition, the peti- 
tioner made an application for an in- 
terim order staying the operation of me 
impugned memo. But, before any order 
could be made on such application, she 
was relieved from the post of Tailoring 
Instructor in Government High School 
at Shantigrama and respondent-17 took 
charge of that post. 

3. Respondents 4 to 38 were serving 
as Crafts Teachers and Assistant Crafts 
Teachers in the Department of Indus- 
tries and Commerce. When those posts 
were abolished, the Governor m exercise 
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of the power under the proviso to Arti- 
cle 309 of the Constitution, made rules call- 
ed "The Mysore Absorption of Instruc- 
tors and i^istant Instructors in Tailor- 
ing Rules. 1965” which were published 
by the Notification dated 29-5-65 (mark- 
ed Exhibit 'C’}. Rule 2 of these Rules 
provides that notwithstanding anything 
contained in the Mysore State Civil 
Service (General Recruitment) Rules, 
1958, and the orders fbdng the gmeral 
qualification for Instructor and Assistant 
Instructor in Tailoring, .the persons men- 
tioned in column 2 of the Schedule to 
corresponding entry in column 3, with 
effect from the date of the Notification, 
be deemed to have been absorbed in the 
category of posts in the Mysore Educa- 
tion Departmerit mentioned in the cor- 
responding entry in column No. 4 there- 
of. 

4. It is in pursuance of these Rules 
that respQndent-17. . who was formerly 
senring as Crafts Teacher In the Depart- 
ment of Industries and Commerce and 
whose services had been tenninated, was 
appointed as Tailoring Instructor and 
posted to the Government High School, 
Shantigrama. 

8. Mr. Prahalada, the learned counsd 
for the petitioner contended that while 
the petitioner possessed the Qualifications 
prescribe for the post of Tailoring 
i^ructor in High Schools, many of the 
respondents who had been appointed as 
Tailoring Instructors under the aforesaid 
Rules, did not possess the requisite quali- 
fications for being so appointed. 

6. Mr. Prahalada did not dispute that 
respondent 17 who was posted in place 
of the petitioner possessed the requiate 
qualifications lor being appointed aa 
Tailoring Instructor in High School, but, 
what llr. Prahalada contended was that 
if such of the respondents who did not 
possess the requisite qualifications bad 
not been appointed, the necessity for 
reverting the petitioner from the post to 
which she had been temporarily promot- 
ed, would not have arisen. 

7. At the time when respondents 4 to 
38 had been appointed as Tailoring In- 
structors in High Schools, the qualifica- 
tions for those posts had not been prcs- 
nibedby any Rnles made by the Gover- 
nor under the proviso to Article 309 of 
the Constitution. But, those qualifica- 
tions were prescribed merely by a Gov- 
ernment Order. Even if those qualifica- 
tions had been prescribed by Rules made 
by the Governor under the proviso to 
A^cle 309 of the Constitution, it was 
open to the Governor, by subsequent 
Rules, to modify those qualifications In 
respect of any class of appointees so long 
asArticIes 14and 16were not violated. 
But ilr. Prahalada argued that the afore- 
said Rules made by the Governor fog 


the absorption of the Crafts Teachers 
retrenched from Department of 'Indus- 
tries and Commerce, violated Articles 14 
and 16 of the Constitution because those 
Rules enabled the retrenched Crafts 
Teachers to be appointed as Crafts In- 
structors in the Education Department, 
without regard to their possessing requi- 
site qualifications. 

8. It is well settled that Article 14 
of the Constitution does not ensure abso- 
lute imiformity; and that it permits dif- 
ferent classes being treated differently, 
provided the same results from classifi- 
cation based on criteria having reason- 
able relation to the object sought to be 
achieved by such classification. Likewise, 
equality of opportunity for employment 
or appointment to public offices under 
Art. 16 neednotbs anabsolute equality. 
Equality of opportunity guaranteed imder 
Art. 16 is not violated by different dasses 
of applicants with different attainments 
like previous experience, being dealt with 
differently so long as sudi classification 
is founded on a reasonable basis. . 

The aforesaid Rules made by the 
Governor provide for absorption of the 
category of officials who had been work- 
ing as Crafts Teachers In another Pe- 
crartment of the Government (namely, 
the Industries and CommeTce Depart- 
ment) and whose services were terrninat- 
edon account of abolition of those posts. 
They had acquired experience while 
they were working as Crafts Teachers In 
the Industries and Conunerce Depart- 
ment. Taking Into account such experi- 
ence and the need to absorb those offi- 
dals into service, these Buies did not 
Insist on those retrenched officials hav- 
ing the general qualifications which 
might otherwise be required for per- 
sons directly recruited or promoted to 
those posts. We think In the drcumstances, 
the said retrenched officials, who 
were subsequently absorbed as Crafts 
Instructors in the Education Department, 
form a separate class for whom spedal 
provisipn could be made regarding their 
eligibility, without violating Articles 14 
and 16 of the Constitution; and Rule 2 
of the said Rules the classification 

made therein can be justified on the 
ground of the officials absorbed under 
those Rules having acquired the neces- 
sary experience wmle discharging simi- 
lar duties when they were working in 
the Department of Industries and Com- 
merce before their services were terminat- 
ed on account of abolition of the posts 
In that Department 

9. Thus, the petitioner has not esta- 
blished that the appointment of respon- 
dents 4 to 38 made in accordance with 
the said Rules were invalid or violative 
of Arts. 14 and 16. Moreover, respondent 
17, who replaced the petitioner, had bert> 
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appointed as Crafts Teacher on 29-5- 
■1961 while the petitioner was promotea 
temporarily as Tailoring 
sequently, Le., only on 17-10-1962. 

10. However, Mr. Prahalada next con- 
tended that under the terms of the memo 
by which the petitioner was promoted 
traiporarily as Tailoring Instru^r, she 
could not be reverted that te^ 

Dorarv vacancy ceased or until tnat 
wi^Id by appointment by the Pubhe 
Service Commission, The memo by 
the petitioner was promoted, clear y 
stated that such promotion was purely 
on a temporary basis. On a proper con- 
struction of the memo it appears ^ ^ 
that the two events, namely, cessa- 
tion of the temporary vacancy ^d toe 

appointment by the Pubhe Service Com- 
imssion for that post, merely indicate 
toe outermost pointe of tune bey^ 
which she could not he contmued m that 
post and that it did not mem that ge 
authorities could not revert her to toe 
lower post earher to either of these 
points of time for any vahd reason. 

11 For the reasons stated abwe, this 
petition fails and is dimiissed. But, we 
make no order as to costs. _ 

GGM/D V.C, Petition dismissed. 
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H D Kolkar, Petitioner v. State of 
M-wore by its Chief Secretary, Vidhana 
Soudha, Bangalore and others, Respon- 

Writ Petru No. 2545 of 1965, D/- 16-4- 
1968 . ^ 

Bombay Police Act (22 S. 2o 

fo\ (c) — Bombay Police ^unish- 
Snt and Appeal) Rules (IfG). Rule 17 
(21 — Validity — Power of State Uov 

fXmJfo ince punishment mder 

its rewsional jurisdiction — S. 25 W 
docs not authorise revisional jurisdiction 
^ Rule 17 (2) is invalid. 

Rule 17 (2) of the Bombay Rules imde 
under 'S. 25 (2) (c) of the Act, which 
confers the revisional power on the 
State Government imder 
enhance punishment imposed under se^ 
tion 25 (2) (a), is invalid for, toe Act 
do°es lot authorise the exerdse of any 
revi'donal jurisdiction by the Goveni 
mTnt when once decision for ^T^sition 
of puitishment has been made by the 
authority under S. 25 (2). 

Tt is clear from the language of sub- 
clause (c) of section 25 (2) tort toe ouly 
rules and orders which could ma<^ 
under that clause are rules and orders 


to which toe 'exercise’ of toe power 
conferred by section 25 (2) (a) is ’sub- 
ject.’ The words 'toe exercise of any 
power’ with which clause (c) opens, 
demonstrate that a rule or order auth- 
orised by it could only control or regu- 
late toe power legislatively bestowed on 
the designated functionaries. But that 
power of supervision through a rule or 
order is restricted to the control^ of toe 
power exerdsable by the functionaries 
to whom it is confided by mb-sectiori (2) 
which exhausts itself when it is exercised. 

(Para 18) 

Hence once toe exercise of such power 
results in toe imposition of a punishment 
or exoneration, that punishment or exo- 
neration becomes final subject only to 
an appeal which is authorised by S. 27, 
and hence rule 17 (2) of toe Bombay 

Rules by which Government by a rule 
made by themselves acquired power to 
exercise revisional jurisdiction and to 
make an enhancement of punishment was 
clearly beyond their competence. 

(Para 20) 

H. B. Datar, for Petitioner; U. L. Nara- 
yana Rao, for E. S. Venkataramaiah, 
High Court Special Government Pleader, 
for Respondents, 

SOMNATH IYER, J.; The petitioner who 
became a Head Constable after his allot- 
ment to the new State of Mysore, _ start- 
ed service as a Police constable in toe 
State of Bombay m the year 1935. A 
disciplinary proceeding against him was 
commenced in toe new State of Mysore 
in the year 1962. The charge against him 
was that he was .foimd missing from his 
post between 11-30 p.m. on March 21st, 
1962 and 3-30 p.m. on the next .day. The 
Assistant Superintendent of Police who 
conducted toe .enquiry submitted his 
report to the concerned Superintendent 
of Police who accepted it. The Superin- 
tendent of Police foimd toe petitioner 
guilty of toe charge, and demoted him as 
police constable. The appeal preferred by 
toe petitioner .to the Deputy Inspector 
General of Police was dismissed, and 
thereafter toe petitioner invited trouble 
by presentation of revision .petition to toe 
State Government under rule 17 of toe 
Bombay Police (Punishment and Appeal) 
Rules, 1956. \%en .that revision petition 
was presented. Government asked him to 
show cause against toe enhancement of 
toe pimishment imposed by -the Superin- 
tendent of Police, and after hearing the 
petitioner, toe punishment was enhanced 
to a punishment -of dismissal. 


2. In this v/rit petition, Mr. _ Datar 
made two submissions for toe petitioner. 
The first was -that the disciplinary pro- 
ceeding was not conducted in accordance 
with la%v, and toe second was that the 
enhancement .of toe punishment was be- 
yond toe competence of Government 
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3. In support of the first submission* 
more than one areument Nvas advanc^ 
It was first contended that the enquir- 
ing authority refused to supply the ped- 
tioner copies of the statements of ^ wit- 
nesses recorded during the preliminary 
enquiry to which the ^argesheet, a copy 
of which was served on the petitioner, 
referred. It was next contended that not 
all the three documents to which the 
chargesheet referred as the basis of the 
disciplinary proceeding, were supplied to 
the petitioner. 


4. There does not appear to be any 
substance in these submissions rince in 
the statement of the petitioner recorded 
cn May 14, 1962 by the enquiring auth- 
ority, he admitted that all the documents 
referred to in the chargesheet had betm 
supplied to him. It is true that the peti- 
tioner did make a requisition for the 
supply of certain documents on April 2, 
1962 and on April 14. 1962. and that that 
requisition was turned down through the 
communications addressed to him by the 
enquiring authority on April 11, 1962 and 
April 19. 1962. But whatever might have 
bew the position consequent u^n lho« 
communications sent by way of reply, it 
Is abundantly clear from the admi^on 
made by the petitioner on May 14, 1962 
that all the documents referred to in the 
eharge^eet had been supplied to him by 
then. 

S. It was next contended that the 
Superintendent of Police made a mecha- 
nical adoption of the findings of the 
enquiring authority without an indepen- 
dent discussion of the material on record 
and of the arguments advanced on behalf 
of the petitioner. 


C. It is true that the Superintendent 
of Police stated that all the contentions 
raised by the petitioner had been adequ- 
ately discussed by the enquiring autho- 
rity. But that does not mean that there 
was no independent application of the 
mind of the Superintendent of Police 
to these materials. We are convinced 
that there was no mechanical adop- 
tion of the findings of the enquir- 
ing authority and that there was 
an independent application of the mind 
of the Superintendent of Police to the 
evidence on which he rested his finding. 


7. We are not impressed by the argu- 
ment that the Inspector General'of PoUce 
who heard the appeal did not make an 
adequate disci^on of the evidence. We 
find that he did. It is seen from his order 
that he not only depended upon the evi- 
dence produced In support of the charge, 
but also upon the admisrion made by 
the petitioner that he had absent^ from 
his post at the relevant point of time. 
The Deputy Inspector General of Police 
considered his explanation and Justifica- 
tion for such absence and discarded it for 


the reason that In his opinion the evi- 
dence produced by him in justxficaticia 
of his absence was untrustworthy. 

8. We do not therefore accept the 
argument that the discipUnary proceed- 
ing was not conducted in accordance 
with law or that there was any abdica- 
tion of appellate power by the Deputy 
Inspector General of Police. 

9. We now proceed to consider the 
argument concerning the competence of 
Govenunent to enhance the punishment 
Imposed by the Superintendent of Polica 
As we have already stated that enhance- 
ment was made in a revision petition 
presented by the petitioner under rule 17 
oi the Bombay Police (Punishment and 
Appeal) Rules, 1956 to which we shall 
refer as the Rules in the course of this 
judgment. That rule reads: 

*'l. The State Government shall alone 
have the power of revision and revision 
shall lie only fn respect of punishments 
which are appealable. 

2. The State Government, of Its own 
motion or otherwise, call for the record 
of any case in which an order has been 
made by an authority subordinate to ft 
In the exercise of any power conferred 
on such authority by the Bulw and 
may: 

J i) confirm, modify, or reverse the 
er, or 

(b) direct that further enquiry be held 
in the case; 

(c) reduce or enhance the punishment 
inflicted by the order; 

(d) make such other order in the case 
as it may deem fit. 

Provided that where it Is proposed to 
enhance the punishment inflicted by any 
such order, the police officer concemrf 
shall be given an opportunity of showing 
rause against the proposed enhancement.” 

10. The show cause notice issued io 
the petitioner when Government propos^ 
to enhance the punishment was issued 
under sub-rule *2' of the above Rules. 
But by the time, the impugned enhance- 
ment was made by Government, the 
Mysore Police Act. 1963, had come into 
force, and that Act repealed the Bombay 
PoUce Act and the Rules made there- 
under. The power to hear a revision 
petition and to make an enhancement of 
a punishment imposed in disciplinary 
proceeding was conferred on Govern- 
ment under the new Act by section 25 
(2) of that Act. the provisions of which 
are similar to the provisions of rule H 
(2) of the Bombay Rules. So it was that 
when Government made the impugned 
enhancement on October 15. 1965. they 
purported to make that CTihancement 
under section 25 (2) of the new Mysore 
PoUce Act, 1963. 

11. The twin argument presented ^ 
Mr. Datar about the competence to make 
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the enhancement was firstly that with 
respect to a punishment imposed before 
the new Act came into force, power 
could not be exercised under the new 
Act. and secondly, that that part of 
rule 17 (2) of the Bombay Rules which 
authorised enhancement of punishment 
by the State Government was invalid. 

12, Mr. Narayana Rao, the learned 
Government Pleader, is, in our opinion, 
rij?ht in making the submission that al- 
though the impugned enhancement pur- 
ports to have been made under S. 25 (2) 
of the new Act, it is in substance an 
enhancement made imder rule 17 (2) of 
the Bombay Rules. It is clear from Sec- 
tion 25 of the new Act that the power to 
enhance the punishment imposed in _ a 
disciplinary proceeding could be exercis- 
ed only where a punishment is imposed 
under section 23 of that Act. That being 
so and since it had not commenced to 
operate when that pvmishment was 
imposed but was imposed only under 
section 25 (2) (a) of the Bombay Police 
Act, 1951, the power to make an en- 
hancement if that power was available, 
was that which rule 17 (21 of the Bombay 
Rules created. We are therefore of the 
opinion that notwithstanding the misdes- 
cription of the statutory provision under 
which the impugned enhanceinent was 
made, that enhancement was in reality 
made in the exercise of the power creat- 
ed by rule 17 (2) of the Bombay Rules. 

13, The question therefore is whether 
that part of rule 17 (2) of the Bombay 
Rules which authorises Government to 
enhance a punishment is open to the 
denunciation that it is invalid. It is seen 
from the preamble to the Bombay Police 
(Punishment and Appeall Rules, 1956 that 
they were made in the exercise of power 
conferred by section 25 (2) (c) of the 
Bombay Police Act, 1951 read with sec- 
tion 5 (b) of that Act. Section 5 (b) to 
which that preamble refers has really 
no relevance, since, that clause does no 
more than to authorise the State Gov- 
ernment to determine the recimitment, 
pay, allowances and other conditions of 
service of the police force. The true 
source of the power in the exercise of 
which rule 17 (2) was made is clearly 
section 25 (2) (c) to which the preamble 
to the Rules refers. 

14, Now section 25 consists of three 
parts. Sub-section (11 which is the first 
part authorises the State Government or 
any officer authorised by sub-section (2) 
In that behalf to impose a punishment of 
suspension, reduction, dismissal or remo- 
val of an Inspector or other member of 
the subordinate ranks of the police on 
grounds enumerated in that sub-section. 
Sub-section (2) (a) consists of two parts. 
The first part authorises the Inspector 
General of Police, the Commissioner and 


the Deputy Inspector General of Police 
to impose punishments which the State 
Government could impose imder sub-sec- 
tion (1). The other part of that sub-sec- 
tion authorises a District Superintendent 
of Police to impose similar punishments 
on a police officer subordinate to him 
below the grade of an Inspector. It is in 
the exercise of this power that the 
Superintendent of Police reduced the 
petitioner from the rank of a head con- 
stable to the rank of a police consta- 
ble. 

15. Now, sub-section (2) (a) of sec- 
tion 25 reads: 

^ "The Inspector General, the Commis- 
sioner, and the Deputy Inspector General 
shall have authority to punish an Inspec- 
tor or any member of the subordinate 
ranks under sub-section (1). A District 
Superintendent shall have the like autho- 
rity in respect of any police officer subor- 
dinate to him below the grade of Inspec- 
tor and may suspend an Inspector who 
is subordinate to him pending inquiry 
into a complaint against such Inspector 
and until an order of the Inspector 
General or Deputy Inspector General can 
be obtained.’’ 

16. Clause (c) of section 25 (2) which 
confers power on the Government to 
make rules for the regulation of the 
power conferred by Section 25 (2) reads:- 

"The exercise of any power conferred 
by this sub-section shall be subject always 
to such rules and orders as may be made 
by the State Government in that behalf,” 

17. The source of the power in the 
exercise of which Rule 17(2) of the Rules 
was made by the State Government as 
stated in the preamble to those Rules is 
this clause, and the question is whether 
this clause authorises Government to 
acquire power under a rule made under 
this_ clause for the enhancement of a 
punishment imposed under sub-section 
(2) (a) of S. 25, In our opinion, it does 
not 

18. It is clear from the language of 
sub-clause (c) of section 25 (2) that the 
only rules and orders which could be 
made under that clause are rules and 
orders to which the 'exercise’ of the 
power conferred by section 25 (2) (a) 
is 'subject’ The words 'the exercise of 
any power’ with which, clause (c) opens, 
demonstrate that a rule or order autho- 
rised by it could only control or regulate 
the_ power legislatively bestowed on the 
designated functionaries. Governmental 
supervision, so authorised by the clause, 
may include proper distribution of the 
power to be exercised, the prescription 
of procedure and regulation in other 
ways. But that power of supervision 
through a rule or order is restricted to 
the control of the power exercisable by 
the functionaries to whom it is confided 
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by sub-section (2) which exhausts itsdl 
when it is exercised. 

19. But, Rule 17 (2) does not regulate 
such power. It bestows on Government 
an independent revisional jurisdiction and 
the power of enhancement, which could 
be exercised after the power exercis^ 
under section 25 (2) has produced a deci- 
sion. But it is obvioiis from the language 
of section 25 (2) (c) that while the power 
exercisable under section 25 (2) is sub- 
ject to Governmental regulation, the 
decision which comes into being, as a 
consequence of such exerdse, is not 

20. Once the exerdse of sudi power 
results in imposition of a punishment 
or exoneration, that punishment or exo- 
neration becomes final subject only to 
an appeal which is authorised by S. 27 
and that power was exercised by the De- 
puty Inspector General of Police In the 
case before us. The Act does not autho- 
rise the exerdse of any rev isi o n a l juris- 
diction by Government In that sphere 
and the acquisition of such Jurisdiction 
or the power to enhance the punishment 
Is plainly impossible under a rule made 
under section 25 (2) (c). 

21. That being so, rule 17 (2) of the 
Bombay Rules by which Government by 
a rule made by themselves acquired 
power to exercise revisional jurisdictioo 
and to make an enhancement of punish- 
ment was dearly beyond their compet- 
ence. 

22. We. therefore, set aside thelmprtgn- 
ed enhancement The result is that the 
punishment imposed by the Superinten- 
dent of Police wl^h was confirmed by 
the Deputy Inspector Gene^ of Police 
stands restor^, 

23. No costs. 

BNP/D.V.C. Petition allowed. 


AIR 1969 MYSORE 64 (V 56 C 15) 

B. M. KALAGATB AND K. R. 

GOPIVALLABHA IYENGAR. JJ. 

Ramachandra, Appellant v. Anasuyabal 
and others, Respondents. 

Appeal No. 224 of 1961 D/- 29-2-1963 
against judgment and decree of Civil 
Hubli, D/- 31-S-1961. 

(A) Succession Act (1925), S. 2 (h>— 
Oral will ~ On death ^ of husband, his 
wife acting on instructions of her hus- 
band giving away some properties to a 
relation under a deed — Deed mention- 
ing motive of transfer being the wish of 
deceased husband — Wife acting against 
her own interest by ipwng away property 
which she could alienate for necessity— 
Oral will by deceased husband c:an be in- 
ferred. 

mVHL/D421/ii 


'After the death of husband a Hindu 
widow inherits her husband’s property 
which she is competent to alienate in 
case of necessity. 

Where a Hindu widow acting on oral 
Instructions of her husband executes a 
deed transferring some properties to a 
relative and mentions in the deed her 
motive as being to cany out her hus- 
band’s desires, the question was if an 
“oral will” coxild be inferred. 

Held that "oral will" could be inferred 
as by executing the deed, the widow had 
curtailed her rights, had acted against 
her own pecuniary interest which nor- 
mally no one is expected to do and as 
no influence was prov^. AIR 1931 PC 
285 and AIR 1937 PC 174 and AIR 1939 
All 348, Distinguished. (Para 24) 

(B) Hindu Law — Adoption — Widow 
adopting child — Sole survivor’s rights 
during his life, not curtailed by possibi- 
lity of bis wife adopting a son after his 
death — Doctrine of “relation-back” not 
opplicable to dispositions, made during 
life time of sole survivor — Rights of 
adopted son, explained. 

One’s right to deal with one’s family 
properties as the sole male member is 
absolute and unimpaired and cannot be 
emtailed by the possibility of a son be- 
ing adopted to him by his widow, which 
may or may not happen. Where his 
widow adopts a son to him after his 
death, the adopted son cannot claim 
back properties disposed of by his deceas- 
ed father before his death. The doctrine 
of "relation back” only establishes aline 
of succession and the dispositions made 
by the father cannot be disturbed by an 
adoptee who was never in existence as 
such when dispositions were made. What 
an adopted son* is entitled to claim is 
only the properties of his adoptive father • 
or the interest of his adoptive father in 
Vub pitperiiMi as un Vr* iate oi Ws fiath. 
AIR 1929 Mad 296 and AIR 1943 PC 196. 
ReL on. (Para 36) 

(C) Hindu Law — Adoption — • Righb 
of adopted son — Person making n will 
as_ a sole survivor — Son adopted by bis 
widow — Adopted son takes properties 
of bis lather subject to dispositions made 
by tho adoptive father by his will — 
When there is adoption in testator’s life- 
time, the testator cannot bind the adopt- 
ed son by disposing property by will. 

It is competent for a sole surviving 
coparcener to dispose of properties by 
will, and the subsequently adopted son 
by his widow has to take the estate sub- 
j^ to the dispositions made by the will 
But, in case the adoption is made before 
the dispositions take effect. l.e. before 
the death of the testator, then the 
adopted son's right comes Into existmce 
immediately on his adoption, and he b^ 
ing in existence, the dispositions made by 


1969 


Sanyasi Behara v. Onaraa (G. K, Misra J.) OrL 17 


ITo, 44 of 62 was decreed ex parte for re- 
covery of Rs. 2260/- against defendants 1 
to 3 and dismissed against defendant 4. 
In execution of his money decree, Sanyasi 
(plaintiff) attached the disputed property. 
Defendant 4 filed an application under 
, Order 21, Rule 58 urging that he had pur- 
chased the property from defendants 1 to 
3 under Ex. 1 and that it was not Hable 
to attachment and sale in execution of 
the decree (Ex. A) of the plaintiff against 
defendants 1 to 3 in T, S. No. 44 of 62. 
The learned Subordinate Judge by his 
order dated 20-2-65 held that Ex. was 
a sale and not a mortgage. Accordingly 
he upheld the objection of defendant 4. 
Against this order the miscellaneous ap- 
peal has been filed, 

3. In support of the appeal Mr, Misra 
contended that Ex. 1 was a mortgage by 
conditional sale executed by defendants 1 
to 3 in favour of defendant 4, an^ as 
Euc^ the equity of redemption was liable 
to attachment and sale in execution of 
Sanyasi’s money decree, Mr. Rath on the 
other hand contended that Ex. 1 was a 
sale with a condition to repurchase and 
not a mortgage by conditional sale. He 
took up another point which was not urg- 
ed in the Court below that by virtue of 
the judgment and decree (Exs. 3 and 3a), 
defendant 4's title to the property as 
against defendants 1 to 3 v/as declared 
on the basis that Ex. 1 was an out and 
out sale. Defendants 1 to 3 having no 
fiuther interest, the disputed proper^ 
was not liable to attachment on 6-1-64 in 
execution of the decree in favoxn: of San- 
yas! in T. S. No, 44 of 62. 

It is conceded by the learned Advocates 
for both parties that if Mr. Rath succeeds 
in the second point, it would not be neces- 
sary to examine whether Ex. 1 is a sale 
or mortgage. 

4. It is, therefore, necessary to exa- 
mine whether by the date of attachment 
on 6-1-64 defendants 1 to 3 had any sub- 
sisting title or possession in the disputed 
property. 

Mr.' hiisra contended that T. S. 7 of 62 
was purely one under Order 21, Rule 63 
and that when during the pendency of the 
suit the execution case of Satyabadi 
Panda was satisfied on payment by defen- 
dants 1 to 3, the attachment v/as raised 
and, therefore, the suit under Order 21, 
Rule 63 was no longer maintainable. 
The argument is too widely stated and 
suffers from a fallacy. 

5. There is no dispute that in a suit 
under Order 21, Rule 63. the judgment- 
debtors are not necessary parties. But 
{f in fact the judgment-debtors are made 
parties and the suit is disposed of in their 
presence, tlrey are botmd by the dedsion 
in the suit and the decision would con- 
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stitute res judicata as against them in all 
subsequent litigations. If in T. S. 7 of 62 
defendants 1 to 3 had taken an objection 
that the suit under Order 21, Rule 63 v/as 
no longer maintamable as the execution 
dues of Satyabadi Panda had been paid 
up and the attachment had been vacated, 
the trial Court would have examined the 
matter and might have dismissed the 
suit on the ground that there was no fur- 
ther cause of action. D. Ramkishanv. List. 
Alakh Kuer, AIR 1963 Pat 225 is one such 
case. Similarly law is well settled that 
an order on a claim petition filed under 
Order 21, Rule 58, or a decree in a suit 
filed tmder Order 21 Rule 63 does not ex- 
tend beyond the execution of the decree 
which has given rise to those proceedings: 
See K. Narasimhachariar v. R. Padayachi, 
AIR 1945 Mad 333 (FB) & S. Viswanadham 
V. K. Basavayya, AIR 1959 Andh Pra 180. 
All these decisions cited by Mr. Misra are 
of no assistance to him in the present 
case. 

T. S. 7 of 62 filed by defendant 4 was 
of a wider character. Though in that suit 
he could have merely challenged the 
order dismissing his claim petition under 
Order 21, Rule 58, he did not confine him- 
self to a limited prayer. The suit was 
for declaration of title also. He made 
defendants 1 to 3 parties and further pur- 
sued that suit despite the fact that the 
original cause of action had disappeared 
namely, the attachment of the proper^ 
was raised on payment of the decretal 
dues of Satyabadi Panda by defendants 1 
to 3. If the suit was pursued for re- 
moval of the cloud on defendant 4’s title 
based on the sale deed Ex. 1, it cannot be 
said to be not maintainable. The decree 
passed in such a suit is not a nullity as 
being without jurisdiction. Sanyasi has 
not also pleaded and proved in T. S. 44 
of 62 that the decree was the outcome of 
fraud and collusion between defendant 4 
on one hand and defendants 1 to 3 on the 
other. 

The decree not being a nullity is bind- 
ing on defendants 1 to 3. The effect of 
such a decree is that it was finally decid- 
ed in that suit that Ex 1 was a sale and 
defendant 4 had full title in the disputed 
property in which defendants 1 to 3 had 
no further right, title or interest. This 
being the position on 7-1-63, defendants 
1 to 3 had no subsisting interest in the 
disputed property on 6-1-64, the date of 
attachment effected at the instance of 
plaintiff (Sanyasi). The objection of de- 
fendant 4 under Order 21, Rule 58 is 
boimd to succeed on this ground. Though 
the learned Subordinate Judge did not 
deal with this aspect of the matter, his 
order can be affirmed on this ground. 

6. On the aforesaid conclusion, it is 
not necessary to examine whether Ex 1 
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is a sale or mortgage. In the result, the 
appeal fails and is disimssed; but to the 
drcumstances. parties to bear their own 
costs throughout. 

SSG/D.V.C. Appeal dismissed. 


AIR 1969 ORISSA 18 (V 56 C 10) 

G. K. MISRA, J. 

Sri Gopinath Deb and others. Appel- 
lants V. Jagaraiath Baral and others. Res- 
pondents. 

Second Appeal Ho. 289 of 1964 D/- 13- 
8-1968 from order of AddL Sub. J„ Puri, 
Dl- 8-2-1964. 

(A) Hindu Law — Joint family proper- 
ty — Alienation — Sale o! joint family 
property by coparcener — Title. 

A sale deed executed by one of the co- 
parceners in respect of the joint famflv 
property vnthout the consent of other co- 
parceners cannot convey any title to the 
vendee. (Para 11 

(Dl Evidence Act (1872). S. 32(3) — 
Statement of person that he is separated 
from joint family — Probative value. 

The statements of a particular person 
that he is separated from a joint family 
of which he was a coparcener and that he 
has no further interest In the joint pro- 
perty or claim to any assets left by his 
fatoer would be statements made against 
the Interest of such person, and after sud> 
person U dead, they would be relevant 
under Section 32(3). The assertion that 
there was separation not only In respect 
of Idmsell but amongst aU the copar- 
ceners would be admissible as a connect- 
ed matter and an integral part o( the same 
statement It is not merely the predso 
fact which Is against Interest that Is ad- 
missible. but all matters that are Involved 
in it and knit up with the statement. 
AIR 1952 SC 72. FolL (Para 4) 

(C) Civil P. C. <19081, Ss, 103 and 100- 
101 — Findins; of fact on the question of 
possession — Groands for disturbance. 

A finding of fact recorded by the lower 
court on the question of possession Is 
normally binding in second appeaL But 
a finding of fact based on commission of 
error of fact and ignoring essential pieces 
of evidence is not binding on the Hii:^ 
Court in second appeaL Under Section 
103. the High Court may determine any 
issue of fact necessary for the disposal of 
the appeal If it has been wrongly deter- 
mined by the lower appellate Court bf 
reason of any illegality, commission, error 
or defect, as is referred to to sub-sec- 
tion (1) of Section 100. Commis^on of 
an error of r<cord and overlooking im- 
portant pieces of evidence amount to de- 
fect in procedure which produce an error 
JL/JL/E545/68 
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or defect in the decision of the case upon 
merits. Such finding of fact Is not bind- 
tag In second appeaL (Para 0] 

Cases Referred: Chronological Paras 
(1952) AIR 1952 SC -72 (V 39)=1951 
SCR 603. Bhagwati Prasad v. 
Rameshwari Kuer 4 

B. K. Pal. Bijov Pal and K. Mohanty. for 
Appellantn B. Afohapatra and K. K. Moha- 
patra. for Respondents. 

JUDGMENT: Hari Baral had threa 
sons. Pira. Madhab and Luxman. Plain- 
tiffs 1. 2 and 3 are the sons of Pira. Mad- 
hab and Luxman respectively. Plaintiffs 
2 and 3 are natural bom sons of plain- 
tiff 1 (sic). The suit was for declaration 
of title, confirmation of possession, or. in 
the alternative, for recovery of possession 
on the following averments: Pira. Madhab 
and Luxman were members of an undivid- 
ed joint family and so also the plain- 
tifta The suit land appertains to K-hala 
No. 271 of village Billipada and Is their 
ancestral property. The three brothers 
were in joint possession as members of 
the undivided family. In 1953 the de- 
fendants threatened to forcibly cut and 
remove paddy from the disputed land 
raised by the plaintiffs. On an Inquiry 
Into the matter, the plaintiffs came to 
learn that Luxman had executed a regis- 
tered sale deed (Ex £) in respect of thd 
suit property in favour of one Hart Das 
of Kundheibentasai. Puri town, on 8-8- 
3Z and that one Panchu Das, describing 
himself as the son of Hart Das, executed 
another sale deed (Ex D) to respect of 
the very property to defrtidant 1 on 10- 
11-53. Both the registered documents 
were colourable and fraudulent transao- 
Uons without receipt of consideration and 
were not for legal necessity. All through 
the property was in possesdon of Pint. 
Madhab and Luxman. The last two 
brothers died to 1944. The Bale deed 
executed by Luxman In respect of the 
joint family property without the consent 
of other coparceners, cannot convey any 
title to the vendee. 

Defendant-1 is the deity Sri Gopinath 
Deb. Defendants 2 to 4 are the ^rfat- 
dars of the deity. Ex D has been purchas- 
ed in the name of the deity through tha 
Marfatdars defendants-2 to 4. The defcnca 
case Is that Pira, Madhab and Luxmaa 
separated in mess In or about 1930. There 
was severance of joint status though there 
was no partition by metes and ,bound3. 
The three brothers, however, continued 
to cultivate their l^ds jointly and enjoy- 
ed the usufructs by dividing the same m 
three equal shares. Luxman sold 
suit land under Ex E to meet certain 
necessities of his own. Similarly Ex D 
was for consideration. Hart Das remained 
In possession of the land, got his nfliM 
mutated In the landlord’s sherista and ctu- 
tivated the land tiunugh bhag tenant*. 
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lAiter his death, his widow Chandramani 
and son Panchu Das remained in posses- 
rion as owners. After the death of 
Chandramani. Panchu sold the disputed 
property to defendant 1 for a considera' 
Con of Rs. 375. Defendants 2 to 4 are in 
possession of the disputed land on behalf 
of the deity. 

The trial Court dismissed the suit hold- 
ing that Luxman was separate from his 
brothers and that he validly transferred 
the suit property. It, however, found that 
the plaintiffs failed to prove that they 
were in possession. In appeal the lower 
appellate court reversed both the findings 
and decreed the suit. Defendants have 
filed the second appeal 

2. Before going into the question of 
Btle and possession on merit, it would ba 
necessary to state certain facts regarding 
abatement of the first appeal and the 
second appeal. The suit was dismissed on 
ai-8-62. Title Appeal before the District 
Judge was filed on 26-9-62. Bholi Baral 
(defendant 31 died on 8-12-62 and his heirs 
were not substituted. The appeal was al- 
lowed on 8-2-64. Adhikari Baral (defen- 
dant 2) died on 7-3-64. Defendants filed 
the second appeal on 7-7-64 impleading 
all the four sons of Adhikari as legal re- 
presentatives on filing an application 
under Chapter VI. Rule 3 of the Orissa 
High Court Rules. Admittedly Adhikari 
had two married daughters who were not 
impleaded as appellants in the second ap- 
peal. Defendants took a ground in .the 
second appeal that plaintiff’s appeal 
abated in the lower appellate Court for 
not substituting the legal representatives 
of Bholi Baral. Plaintiffs-respondents 
have filed an affidavit on 26-2-65 stating 
that the two daughters of Adhikari Baral 
had not been .substituted and that the 
second appeal had abated. On 15-3-65 the 
defendants-appellants filed a rejoinder on 
affidavit stating that the two daughters 
were married away and were not resi- 
dents of the \nllage and not marfatdars 
of the deity (defendant-11. 

Thu.s plaintiffs contend that the second 
appeal has abated while the defendants 
contend that the appeal before the first 
appellate Court had abated. In course of 
argument the learned advocates for both 
parties stated that there w'as no abate- 
ment of the first appeal or of the second 
appeal due to non-inclusion of some of 
the tru.‘:tees as heirs when the deity was 
represented by the other trustees. Both 
of them did not press the question of 
abatement. In view of the fact that the 
learned advocates themselves do not press 
the question of abatement, either of the 
first appeal or of the second appeal. I do 
not express any \iew' on the question of 
abatement. ITie appeal must accordingly 
be dispo.sed of on the footing that there 
was abatement neither of the first appeal 
nor of the second appeal and this con- 


clusion is reached not by expression of 
any view on the question of law arising 
in the facts and circumstances of this 
case. 

3. The question for consideration in 
this appeal is whether the plaintiffs have 
title to the disputed land and possession 
within 12 years of the suit. The title 
of Haridas on the strength of Ex. E has 
been questioned on the only ground that 
at the time of transfer. Pira, Madhab and 
Luxman were members of an undivided 
joint family and Luxman had no right of 
transfer without the consent of the other 
coparceners. The finding of the lower 
appellate Court that there was no sever- 
ance of joint status amongst the three 
brothers is a pure finding of fact not as- 
sailable in second appeal. This finding 
is based on the evidence of P. W. 1 (Plain- 
tiff-11. P. W. 2 (widow of Luxman) and 
P. W. 3 (an outsider), D. Ws. 1 to 3 are 
utter strangers to the family of the plain- 
tiffs and have no idea whether Pira, 
Madhab and Luxman were joint or se- 
parate. Mr. Pal assails this finding of fact 
mainly on the basis of Ex. C dated 15-4- 
36. a deposition of Madhab in Cr. Case 
No. 6 of 1936 in which he was the com- 
plainant As would appear from the judg- 
ment (Ex. B) in that ■ criminal case, the 
accused were bhag tenants of Haridas 
and trespassed into the land in possession 
of Madhab. They cut away paddy grown 
by the complainant from the southern 
portion of plot No. 1574. It would appear 
from the plaint schedule that a portion of 
plot No. 1574 is the suit land. In Ex. C 
Madhab stated thus — 

, "Myself and Jagannath live joint and 
Luxman lives separate.” 

On the basis of this statement Mr. Pal con- 
tends that there was severance of joint 
status in the family and the learned Sub- 
Judge having failed to consider the bear- 
ing of this document, his finding is con- 
trary to law and is not binding on this 
Court in second appeal. This contention 
raises the questions whether Ex. C is ad- 
missible in evidence, and, if so, what is 
its probative value. 

4. In Bhagwad Pra.sad v. Dulhin Rames- 
w'ari Kuer. AIR 1952 SC 72 their Lord- 
ships held that statements of a particular 
person that he is separated from a joint 
family of which he was a coparcener and 
that he has no further interest in the 
joint property or claim to anv a.ssets left 
by his father would be statements made 
against the interest of such person, and 
after such person is dead, they would be 
relevant under S. 32(3|. Evidence Act. 
The assertion that there was separation 
not only in respect of himself but among.st 
all the coparcener.s would be admis-sible 
as a connected matter and an integral 
part of the same statement. It is not 
merely the precise fact which is against- 
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interest that Is admissible, but all matt^ 
that are involved in it and knit up unth 
the statement 

On the aforesaid position of lav?, the 
statement of Madhab in Ex. C that Lux- 
man was separate from the (family?) is 
admissible. On such a statement Madhab 
would not be entitled to get the proper- 
ty ol Luxman on his death by survivor- 
ship, but the property would be Inherit- 
ed by the widow of Luxman. It goes 
against Madhab’s pecuniary and proprie- 
tary interest and is admissible under 
Section 32(3) of the Evidence Act. 

Mr. Mohapatra, however, contends that 
the statement of Madhab in Ex, C has 
no probative value as it was a false state- 
ment made by him for success in the cri- 
minal case. In Ex. C Madhab made a 
further statement thus: 

All the l^ds between Luxman and 
ourselves are divided. The share of Lux- 
man in some places Is to the north and 
in some places to the south. We have a 
registered deed of partition. I cannot 
say If the direction of the land assigned 
to Luxman is mentioned therein. 

It is no party’s case that there was 
partition by metes and bounds In the 
family evidenced by a registered partition 
deed. Dearly such a statement was false. 
The bhag tenants of Karidas were accus- 
ed in the criminal case. If Madhab ad- 
^tted that he was joint with Luxman, 
the accused could have been acauitted on 
the ground that the case Involved a bona 
fide dispute. It was therefore in the in- 
terest of htadhab to assert that the land 
trespassed upon by the acctised was in 
his possession and did not fall witlun the 
area transferred by Lxtxman under Ex. 
E. Mr. Mohapatra’s contention has con- 
riderable force. Madhab had a motive to 
make a false statement that there was a 
registered partition deed. No reliance can 
be placed on Ex. C. The attack on Ex. C 
being the sole basis of Mr. Pal's contra- 
tion challenging the fin^g of the learn- 
ed Sub>Judge on the question of sever- 
, ance of joint status, the finding of fact 
cannot be assailed in second appeal. 

5. As a result of the aforesaid discus- 
rion, the finding that Pi^ Madhab and 
Luxman were members of an undivided 
joint family cannot be assailed. It fol- 
lows as a corollary that Ex. E cannot 
transmit a valid title to Haridas. 

6. The next question for conrideratlon 
Is whether the plaintiffs have successful- 
ly proved possession within 12 years of 
the sxiit. The learned Subordinate Judge 
recorded his ultimate findiog thus: 

The finding of possession though not 
so satisfactory on either side has to be 
accepted In the light of title to the prt>- 
perty; as such It is found in favour of the 
plaln^ts. 

Elr. Pal attacks this finding as bt&g 
contrary to law on two grotmds, Ilpstly, 


if the evidence of possession for the plain- 
tiffs was unsatisfactory, title cannot be 
resorted to buttress the case of possession 
ui tee facts and drciunstances of this c^e. 
Secondly, the learned Sub-Judge failed 
to appreciate the import of the rent-re- 
ceipts filed by the parties and did not 
give due weight to them and his finding 
is accordingly vitiated. 

7. In order to appredate the afore- 
said contentions, it would be profitable to 
examine the relevant evidence on the 
question of possession. Plaintiff 1 is P. 
W. 1. P. W. 2 is tee widow of Lxmnaa 
She does not say a word about possession 
She said that she bad not seen the pro- 
perties of her husband and his brothers. 
P. W. 3 is alleged to be an independent 
witness. He could not give the area of 
the suit land nor its boundary. He does 
not know if there Is any dispute between 
the parties regarding the suit land. He 
claims to have his own lands two kiarles 
away from the suit land. When asked 
whether he could show the settlement 
Patta for his own land, he admitted that 
he had no Patta. Plaintiffs filed 12 rent- 
receipts (Exs. 2 to 2-K). Khata No. 271 
has a total area of 10-39 acres and the 
r^t payable is Rs. 24-13-. Exs. 2 to 2-K 
show that under them rent amounting to 
Bs. $-4-4 pies was being paid in respect 
of one-third share of the whole. Luxman 
Baral paid tmder Exs. 2 to 2G while 
plaintiff 1 paid rent under Exs. 2-J to 2-K. 
As these rent-reedpts do not show that 
the entire rent for the Khata was paid 
thereunder, they have no evidentiary 
value to prove that the rent for the suit 
land was being paid under those receipts. 

These are all the evidence on behalf 
pf tee plaintiffs regarding possession. The 
learned Subordinate Judge without criti- 
cally examining the evidence on the 
plaintiffs’ side observed thus: 

Apart Irom tee party witnesses. nam^T* 
P. W, j and P. W. 2, the independent 
witness having lands near the suit lands. 
Is examined, as P. W. 3 who speaks of 
plaintiffs’ case and supports too. 

It is clear that the learned subordinate 
Judge committed an. error of record in 
saying that P. W, 2 was a witness to pos- 
session. He committed another error In 
not examining how far P. W. 3 was reli- 
able. The trial Court had disbelieved 
P. W. 3. As has already been Indicated 
P. W, 3 Is a person having no idea of 
the suit land. Regarding rent-receipts 
for bote sides, the learned Judge observ- 
ed thus 

The rent-receipts are filed as per Ex. 
2 series from 1936 to 1962 on plaintiffs' 
adc and on' defence ride Ejt A series from 
1947 upto 1960, for various years are fil- 
ed. They don’t lead to any satisfactory 
conclusion. . 

For reasons already discussed, the learn- 
ed Judge was correct In saying that Ex, 
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2 series are not of any evidentiary value 
as they do not show that the rent for the 
suit land was paid under them. The only 
evidence of possession on behalf of the 
plaintiffs is that of plaintiff 1 alone. Even 
if the evidence on behalf of the defen- 
dants is unsatisfactory, plaintiffs’ suit is 
boimd to fail as the evidence on their be- 
half is worthless. 

8. Defendants have examined three 
witnesses. They have filed rent-receipts 
Ex. A series.. Exs. A-15 to A-17 dated 20- 
9-47, Exs. A-6 and A-7 dated 25-7-50 and 
Ex. A-8 dated 8-11-50 show that Haridas, 
the father of the defendants’ vendee Pan- 
chu Das, paid rent in respect of O. 45.1/3 
decimals in Khata No. 271 the exact area 
as purchased tmder Ex. E. Exs. A-3 to 
A-5 dated 27-4-52, Exs. A-1 and A-2 
dated 14-11-52 and Ex. A dated 9-9-53 
show that Panchu Das was paying rent 
for the suit land. Ex, A-14 dated 30-4- 
56, Ex. A-13, dated 31-3-57, Ex. A-9 
dated 5-2-58, Ex. A-12 dated 9-2-59 and 
Ex. A-11 dated 19-1-60 show that defen- 
dants were paying rent under these re- 
ceipts. These rent-receipts establish that 
for more than 12 years before the suit de- 
fendants and their predecessors-in-interest 
have been paying rent of the disputed 
land. The learned Subordinate Judge’s 
observation that these rent-receipts do 
not lead to any satisfactory conclusion is 
not correct. As the learned Subordinate 
Judge has discarded the evidence of D. 
W. 3, who has got land near the suit land, 
I do not want to place reliance on his 
evidence purely on the question of assess- 
ment of evidence. The result is that 
there is evidence of plaintiff-1 asserting 
possession on behalf of the plaintiffs and 
the ewdence of defendant-2 (D. W. 2) 
asserting possession of the defendants and 
their predecessors for more than 12 years. 
Though the rent-receipts by themselves 
cannot prove possession, they are not 
wholly irrelevant. They constitute some 
evidence of possession based on the 
theory that no person would go on 
paying rent for the land unless he is in 
possession of it Weighing the evidence 
on either side, the evidence of D. W. 2, 
corroborated by the rent-receipts Ex. A 
series, is better than that of P. W. 1. 
plaintiffs’ suit therefore, fails. Even as- 
suming that the ewdence of possession is 
worthless on either side, plaintiffs’ suit 
should equally fail 

9. The next question for considera- 
tion is whether the finding of fact re- 
corded by the lower appellate Court on 
the question of possession should be dis- 
turbed in second appeal. As I have al- 
ready indicated, it committed an error of 
record in relying on the evidence of P. 
W. 2 as if she deposed to the factum of 
possession. He accepted the evidence of 
P. W. 3 as an independent witness with- 


out perusing his evidence that he had no 
idea of possession. He discarded the rent- 
receipts Ex. A series pertaining to the suit 
l^d_ as having no evidentiary value. A 
finding of fact thus based on commission 
of error of fact and ignoring essential 
pieces of evidence is not binding on this 
Court in second appeal. Under S. 103, 
C, P,_ C. the High Court may determine 
any issue of fact necessary for the dis- 
posal of the appeal if it has been wrongly 
determined by the lower appellate Comft 
by reason of any illegality, commission, 
error or defect, as is referred to in sub- 
section (1) of S, 100. Commission of an 
en-or of record and overlooking important 
pieces of evidence amount to defect in 
procedure which has produced an error 
or defect in the decision of the case upon 
merits. Such finding of fact is not bind- 
ing in second appeaL 

In conclusion, as the plaintiffs have 
failed to prove their possession within 12 
years of the suit, the suit must fail. 

10. In the result, the judgment of the 
lower appellate court is set aside and the 
plaintiffs’ suit is dismissed. The second 
appeal is allowed with costs throughout. 
MVJ/D.V.C. Appeal allowed. 


AIE 1969 ORISSA 21 (V 56 C 11) 

G. E: mSRA, J. 

Prahlad Dora, Appellant v. The State 
of Orissa and others, Respondents. 

Misc. Appeal No. 89 of 1966, D/- 19-8- 
1968, from order of Dist. J. Ganjam, D/- 
2-2-1966. 

^ Civil P. C. (1908), Ss, 47, 9, 11 — Ques- 
tion of want of inherent jurisdiction — 
Question decided in suit or execution — 
Court holding that it had jurisdiction — 
Identical question cannot be raised inter 
partes. 

If the Civil Court laclis inherent juris- 
diction, the decree would be a nullity and 
can be questioned at the stage of exe- 
cution. In such a case, the Executing 
Court can go behind the decree. But the 
portion is different where the question 
of lack of inherent jurisdiction was speci- 
fically raised and negatived. The mat- 
ter cannot be further allov/ed to be agi- 
tated. It must be treated inter partes 
that the Court passing the decree had in- 
herent jurisdiction. AIR 1957 Madh Pra 
71 (FB) and AIR 1958 Bom 30, Dist. 

(Paras 4, 6) 

Coses Referred; Clironological Paras 
(1962) AIR 1962 SC 199 (V 49)=(ig62) 

2 SCR 747, Hiralal v. KaH Nath 6 
(1958) AIR 1958 Bom 30 (V 45)=ILB 
(1957) Bom 786, Bai Shakri v, Bapu 
SinghjI 5 

JL/JL/E549/68 
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fl957) AIH 1957 Madh Pra 71 fV 441- 
1957 Jab LJ 426 (FB), Govinda Daa 
V. Parameswarl Das 
0954) AIR 1954 SC 340 (V 41)=1955 
SCR 117. Kiran Singh v. Chaman 
Paswan 

0952) AIR 1952 KaJ 62 (V 391=1951 
Rai LW 173, Naharsingh v. Pirthl- 
singh 

U936) AIR 1936 Rang 67 (V 23)=rLR 
14 Rang 94 (SB). Bank of Chetinad 
V. Chettivar Finn 


C. V. Murtv. for Appellant; Standing 
Counset for Respondent No. 1. 


JUDGMENT: The Maharala of Parala- 
khemudi filed O. S. No 727 of 1945 be- 
fore the Rent Suit Collector under S. 77 
of the Madras Estate Land Act for re- 
covery of rent for Faslis 1351. 1352 and 
1353 corresponding to calendar yeata 
1942. 1943 and 1944. The rent fell due 
on 1-7-42. 1-7-43 and 1-7-44. The suit 
was dismissed on 23-9-49 on the ground 
that the lands were not part of the estate 
and the plaintiff was not the land-holder 
under ‘the Madras Estate Land Act and 
that the Revenue Courts had no lurisdlc- 
llon to entertain the suit Rent Appeal 
No. 18 of 1950 1**35 ^smissed on 3-2-56 
by the Additional District Judge. Gan- 
Jani. He agreed with the reasons of the 
Rent Suit Collector. 


The Maharaia accordingly took bade 
the plaint and filed M S No 14 of 1956 
on 23-2-56 before the Subordinate Judge. 
Berhamour in conformity with the view 
of the Additional District Judge that the 
Civil Court had jurisdiction The suit 
was decreed on 30th of November. 1959. 
Therein the auestion of jurUdicUon was 
again raised by the tenants (appellant 
and respondents Nos. 2 to 6). The learn- 
ed Subordinate Judge held that the Civil 
Court had jurisdiction. Against this 
decree no anneal u-as filed and the mat- 
ter became final and concluave as be- 
tween the parties. It Is to be noted that 
the Maharaja assigned all his rights in 
respert of the disputed land to the State 
of Orissa and on the basis of the assign- 
ment the Stale of Orissa was impleaded 
as plaintiff in place of the Maharaia on 
19-9-59 No objection was taken to Ito 
substitution in the suit itself and the mat- 
ter stood concluded. 


The State levied E. P. 23 of 1962 for 
execution of the decree The tenants fil- 
ed objection under Section 47. C. P. C. 
again challencinc the decree as being 
without jurisdiction and nullity. The 
Subordinate Judge. Berhamour upheld 
this objection in M. J. C. No. 56 of 1963 
and dismi.s.sed the execution application 
In appeaL the learned District Judge 
held that the suit being for reem-erv of 
arrears of rent, prior to the coming into 
force of the O. T. P. and O. T. R Acts 
was cognUable In Civil Court. He accord- 


ingly allowed the appeal. Against the 
appellate order, this paiscellaneous appeal 
1^ l^n filed. 

2. Mr. Murtv contended that by 
virtue of Section 9(lHb) proviso and Sec- 
tion 10(11 it Is only the O. T. R Collector 
who could take cogruzance of the cases 
for recovery of rent and the Civil Court 
had no jurisdiction. 

3. The two Sections, bo far as relevant 

run thus— . 

Section 9 (1) Any dispute between the 
tenant and the landlord as regards 

(a) X X . ^ * 

(b) failure of the tenant to deliver to 
Ihe landlord the rent accrued due within 
two months from the date on which It 
becomes payable; 

shall be decided by the Collector on the 
application of either of the parties: 

Provided that such application shall be 
be filed before the Collector In the pres- 
cribed manner within 60 days from the 
date on which the dispute arises or from 
date of the passing of this Act, which- 
ever Is later. 

Section 10(1) Subject to the provisions 
of Section 9. all disputes arising between 
a landlord and a tenant ahall be cogniz- 
able by a Civil Court. 

The learned Standing Counsel on the 
other hand contends that the recovery of 
Tent relates to the period from 1942 to 
1944 long prior to the coming into force 
of the Orissa Tenants Protection Act. 1948 
(Orissa Act in of 1948) and the Orissa 
Tenants Relief Act, 1955 (Orissa Act V of 
1955) which came into force on 1-9-1947 
and 1-7-1954 respectively and that there 
Is no lack of inherent jurisdiction In the 
Civil Court in passirig the decree. He 
also contends that the question of lack of 
Inherent jurisdiction was spedfically rais- 
ed and negatived and the matter Is bar- 
red by res judicata. 

4. I would first exandne the question 
whether the contention of Mr. Murtv 
thal the Civil Court lacks inherent juris- 
diction to pass the decree under execu- 
tion Is barred by res judicata. There can- 
not be any dispute over the proposiUon 
that if the Civil Court lacks inherent 
Jurisdiction, the decree would be a nulli- 
ty and can be questioned at the stage of 
execution. In such a case, the Executing 
Court an go behind the decree. But 
the position Is different where the aues- 
tion of lack of inherent jurisdiction was 
specifically rais^ and negatived ^ 
Would appear from the hLslorv of lhi.‘ liti- 
gation. the lack of inherent jurisdiction 
was spedficallv raisrf at two different 
stages. It was raised In the original rent 
suit and in the rent appeal before the Ad-j 
ditional District Judge. 

Defence contention was accepted that 
the Civil Court had jurisdiction and the 
Revenue Court had po Jurisdiction. The 
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original Revenue Court delivered its judg- 
me^ on 23-9-49 and by then the Orissa 
Tenants Protection Act had come into 
force. Similarly the Orissa Tenants Re- 
lief Act was in force during the pendency 
of the rent appeal, thf judgment 
was delivered on 3-2-56. Both ^e A^ 
being in force, defendants resorted to ^ 
plea- that only Civil Court had 3 uns^^ 
tion. Their contention was accepted. 
When the plaint was returned and filed 
before the Subordinate Judge defendai^ 

took the contrary plea tb^ the Civu 
Court had no jurisdictiom Their present 
plea on the basis of the aforesaid ^o se^ 
■Hnnt; of the OiTssa Tenants Relief Act 

was available to them. 

negatived their objection and held that 

it had jurisdiction. 

The matter was allowed to be .^al as 
no appeal was filed. Again the identical 
objection is being raised. _ T^e P^e^nt 
objection is barred by res judicata, "ms 
concludon is based mainly on the ^ound 
that whether the Court had ^erent 
jurisdiction or not. the obiection to 
diction having been specifically r^ed and 
decided the matter cannot be further al- 
lowed to be agitated. For the purpose of 
this case it must be treated inter partes 
that the Court passing “e 

herent iuriscnction- See AIR 1^6 
87 (SB). Bank of Chetinad V. Chettiyar 
Firm and Nahar Singh v. Pirthismgh, 
air 1952 Raj 62, 


Karam Singh V. State (G. K. Misra J.) 
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5. Mr. Murty placed reli^ce on 
Onvinda Das V. Parameswan 
1957 Madh Pra 71 (FB) and Bai Shakn 
i Bapu Stoahil. AIK 1958 Bom 3^'mese 
cases do not take any contran^ew. They 
are distinguishable on 

Madhya Pradesh case were that the occree 
“passed by a Court having no juns^- 
tion and was as such a nulhty. The 
de?ree-holder started two. executioi^. In 
the first execution, the judgment-debtor 
raised objection that the decree was ^th- 
out jurisdiction. The decree-holder allow- 
ed that execution to go by default and no 
decision on the objection -was taken, to 
the second execution, the 3 udgrnent-deb- 
tor took the same objection and toe execu- 
tion was dismissed on the fmi^g that 
the decree was a nullity. Ttos is a case 
£ wWch at no earfior .stage there was a 
“ec^ion that the Court had ^erent ju- 
Sction. This case does not go against 
toe principle that once there is a.de^on 
that the Court had inherent jurisdiction, 
it rannot subsequenUy be questioned. 

The facts to Bombay case -were that in 
the vmtten statement the defendant tocjt 
plea that in the absence of a certtorate 
?nder Section 86. C. P. C the had 

po jurisdiction to pass a decree. The d^ 
fondant did not. howevei\ appear at toe 
hearing of the suit and a decree w^ 
passed ex parte. to the execution the 


Judgment-debtor took the objection 
that toe decree was not executable in toe 
absence of the certificate. The execution 
■was accordingly dismissed. The second 
execution was filed after toe decree-hol- 
der obtained a certificate to execute the 
decree. The judgment-debtor took the 
objection that the decree was -without 
jurisdiction and toe contention was up- 
held. It is clear from the facts of this 
case that in the first execution i^elf the 
objection regarding lack of inherent 
jurisdiction had been upheld and the con- 
clusion in the second execution was con- 
sistent with that in the first execution 
therefore the question of res judicata did 
not arise. It is, therefore, no authority 
against the proposition that once the ques- 
tion of absence of inherent jurisdiction 
was determined in favour of the plaintifl 
or the decree-holder, the matter cannot 
be reagitated. 

6. The legal position may be summed 
up thus: The validity of a decree can be; 
challenged in execution on toe ground 
that the Court which passed the decree, 
lacked inherent jurisdiction — See Kir^ 
Singh V. Chaman Paswan. AIR 1954 S(3 
340 and Hira Lai v. Kali Nath, AIR 1962 
SC 199. If, however, the question of ab- 
sence of inherent jurisdiction was decid- 
ed either in the suit or in toe execution 
and it was held that the Court had to- 
herent jurisdiction, the identical question 
cannot be subsequently raised inter par- 
tes, even if a different -view is taken 
by another Judge that the Court had no 
inherent jurisdiction. It is barred by res 
judicata. 

7. to this -view of the matter, it is un- 
necessary to examine the other conten- 
tion of Mr. Murty whether the Subordi- 
nate Judge had jurisdiction to pass a 
decree in view of toe provisions of Sec- 
tion 9(l)(b) Pro-viso and Section 10(1) of 
the Orissa Tenants Relief Act 


8. to the result, the appeal fails and 
is dismissed with costs. 


SSG/D.V.C. 


Appeal dismissed. 
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G. K. MISRA, J. 

Karam Singh and others, Petitioners v. 
State, Opposite Party. 

Criminal Re-yns. Nos. 158, 174 and 183 
of 1966, D/- 25-7-1967, from order of 
Addl. S. J., Sambalpur, D/- 19-2-1966, 

(A) Penal Code (1860), S. 148 — Con- 
viction based on circumstantial cvidcnca 
— Validity — Chain of circumstances 
must be complete — Falsity of defence 
plea would not establish prosecution case. 

Accused was convicted under Ss. 148 
a nd 332/149 I. P. C. The allegations wera 

JL/KL/E830/68 
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that there was a communal disturbance 
and accused were members of a mob who 
refused to disperse which resulted in a 
firing by police and then some of the 
members of the mob fired back at police 
parfe^ and caused htirt to police consta- 
bles. The defence was that the accused 
was arrested before firing. There was no 
evidence to show that accused was in the 
mob. Nor was there any definite evi- 
dence about the weapon in possession of 
accused. It was however contended on 
behalf of prosecution that though ordi- 
narily the arrest of the accused while he 
was nmning away after the police firing 
would not by itself be condusive that he 
was a member of the mob, the circumst- 
ances under which the mob coUected and 
tile accused was found running away at a 
place in close proximity of the mob im- 
me^tely after firing led to the irresist- 
ible conduaon that he was a member of 
the mob knowing fully well the common 
object of tte unlawful assembly whidi 
was to commit mischief by setting fire to 
the house of Muslims and causing hurt 
to them. 

Held that the charge against the accus- 
ed was not proved beyond a reasonable 
doubt. A conviction on dreumst^tM 
e'ddence was well founded provided the 
rhaTn was Complete. There ought to be 
no missing link so as to create a reason- 
able doubt against the charge being 
brought borne to the accused. Though 
the plea of the accused that he was ar- 
rested before the firing was a false one 
the falsity of the defence plea would not 
establish the prosecution case unless it 
was otherwise proved beyond reasonable 
doubt. Accused was entitled to an ac- 
guittd under Section 148 L P. C. 

(Paras 3, 4, 6, 6 and 8) 

(D) Criminal P. C. (1898), Ss. 403 and 
423 ~ Conviction on same charges barred 
in second trial once the accused is acqui- 
tted in first — If object of evidence in 
second trial is to corroborate charge in 
respect of offence which is subject mat- 
ter of trial no question of disputing pre- 
vious finding arises *— Charges imder Sec- 
tion 148 L P, C. and S. 27 Arms Act — 
Acquittal for offence under S. 148 — Con- 
viction under S. 27 Arms Act cannot be 
maintained. 

If in a prewous trial a competent court 
records a finding accepting the innocence 
or guilt of the accused in respect of an 
offence and the very question comes up 
again as an issue in a second trial of the 
ecoised for a different offence, the court 
must proceed with the subsequent case 
accepting the previous finding of inno- 
cence or guilt as final and cannot allow 
evidence to dispute it The position ik 
however, different if the object of the 
evidence given at the second trial is mere- 
ly to corroborate the charge in respect of 
the offence whidi is the subject matter of 


that trial; and there Is no question of dis- 
puting any- previous finding In favour of 
the accused. The fact that the same evi- 
dence was disbelieved at the previous 
trial for a different offence cannot bar 
such evidence. 

The accused was charged under S. 144 
L P. C, having been armed with deadly 
weapons amongst others, a gun and it 
was the prosecution case that only one 
gun was used by members of unlawful 
assembly. The accused was fur^er charg- 
ed under first part of S. 27 Arms Act. 
The resulting position meant that the ac- 
cused was present in the mob and used 
the gun for firing shots. He was acquitt- 
ed under S. 148 I. P. C, on the finding 
that he was not a member of mob 
and did jiot fire the gun. finding was 
not challenged in appeal and was thus 
final 

Held that accused could not be convict- 
ed under S. 27 Arms Act. AIR 1065 SC 
87. ReL on. AIR 1956 SC 415. FolL and 
(1950) AC 458. Rcl, on. 

(Paras 13 & 17) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 87 (V 52)»1965 (1) 

Cri W 120. Manipur Administration 
V. Bira Singh 13 

aSM) 1964 (1) Cri U 73S*(1964) 1 
SCR 852, Sekender Sheikh v. State 
of West Bengal 14 

a956) AIR 1956 SC 415 (V 4S>*1956 
Cri U 815, Pritam Singh v. State 
of Punjab 13 17 

0950) 1950 AC 458=66 TLR (Pt. 2) 

254. Sambasivam v. Public Prosecu- 
tor Federation of Malaya 13 

(1946) AIR 1946 PC 16 (V S3)=47 
Gri IjJ 489, Malak Khan v. Emperor 
« 14 

Cnmlnal Revn, No. 158 of 1966. 

S. Mohanty and IL Patnaik, for Peti- 
tlowr; Standing Counsel, for Opposite 
Party. 

Eevn. No. 174 of 1966. 

N. Mukherjee and A. S. Khan, for Peti- 
tion Standing Counsel, for Opposite 
Party, 

Criminal Revn. No. 183 of 1966 
Govind Das and D, p. Mohanty, for 
Pc^oaer; Standing Counsel, for Opposite . 
Party. 

ORDnJ: Prosecution case Is that on 
^nd of March, 1064 there was communal 
dnitobance at Rajgangpur in the district 
Sundargarh. The S. D, O., Sundargarh 
W, 21) promulgated an order under 
144 Cr. P. C. and irnposed curfew 
prohibiting the Inhabitants of Rajgangpur 
from holding any meeting or from con^g 
out of their houses. In defiance of the 
order, a mob of about 3000 persons ann- 
^ with deadly weapons started proceed- 
ing towards the Musalman Pads of Bai- 
gangpur giving slogans that they would 
assault and kiU the Muslims. P. W. 21, 
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the local police and Orissa Military 
Police stationed themsdves at a paddy 
field in between the Musalman Pada and 
the advancing mob. An order was pro- 
claimed by the S. D. O. directing the mob 
to disperse. The mob took a defiant at- 
titude and continued to advance. The 
S. D. O. accordingly ordered opening of 
fire. After the fire was opened, the mob 
dispersed and the rioters started running 
away in different directions. Police 
diased the rioters and apprehended large 
munber of persons including Karam 
Singh (petitioner in CrL Rev. 158/66) and 
Mahabir (petitioner in Crh Rev. 174/66). 
Todiram (petitioner in CrL Rev. 183/66) 
had a gun and was in the front of the 
mob. He fired two shots towards the 
police party. One of these spent up 
cartridges fired from the gun of Todiram 
was recovered from the place of occur- 
rence. Karam Singh and Mahabir were 
arrested by the military police while they 
were rimning away. Todiram ran away 
and would not be arrested at the spot 
but was subsequently arrested. Prosecu- 
tion case regarding the offence under 
Section 332/149 L P. C. is that while the 
mob was running away after the firing 
some of the members of the mob caused 
hmt to the constables (P. Ws. 24 and 25). 
The defence of the three petitioners was 
that they were not members of the xm- 
lawful assembly. 

The learned Courts below convicted 
Todiram under Section 27 of the Arms 
Act and sentenced him to undergo R. I. 
for two years. Karam Singh and Maha- 
bir were convicted under Section 148 

I. P. C. and under Section 332/149 L P. C. 
Each of them was sentenced to imdergo 
R. I. for one year under Section 148 
I. P. C. and no separate sentence was im- 
posed under Section 332/149 L P. C. The 
three petitioners along with 42 others 
were jointly tried by the learned Assis- 
tant Sessions Judge. The cases of the 
three petitioners would be separately 
dealt with. 

2. Criminal Revision No. 158 of 1966: 

Karam Singh is admittedly a resident of 
Balangir and had gone to Rajgangpur on 
private business. His plea was that he 
was arrested by the Orissa Milita^ Police 
on suspicion while he was returning from 
Gurudwar where he had gone as it was a 
Sunday. He was detained by tlie police 
some time before the firing took place 
and after the firing he was brought tq the 
spot from where he was taken to the 
^ana. Both the courts below have re- 
jected the defence plea, that the petitioner 
was arrested before the police firing. After 
having heard Mr. Mohanty at length I 
am satisfied that the condusion of the 
courts below is correct. It is unnecessary 
to re-examine the ewdence on this point 
which has been carefully sifted. 
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3. It is the common case of the parties 
that none of the prosecution witnesses 
has seen Karam Singh as a member of 
the mob._ P. W. 29 deposed that accused 
Karam Singh held either a lathi or a spear. 
The witness is not sure about the weapon 
which Karam Singh held. There is no 
other corroborating evidence on the point. 
The weapon has also not been seized. I 
do not accordingly place reliance on this 
part of the prosecution case that Karam 
Singh carried any weapon. The only 
evidence against the petitioner is that he 
was arrested at a distance of about 30 
feet where dead bodies were lying while 
he was_ running away after the firing. The 
conviction of the petitioner has been based 
entirely on circumstantial evidence. A 
conviction on circumstantial evidence is 
well founded provided the chain is com- 
pletn There should be no missing link 
so as to create a reasonable doubt against 
the charge being brought home to the! 
accused. 

4. Mr. Mohapatra for the State con- 
tends that though ordinarily the arrest of 
the petitioner while he was running away 
after the police firing may not by itself 
be conclusive that he was a member of 
the mob, the circumstances under which 
the mob collected and the petitioner was 
foxmd running away at a place in close 
proximity of the mob immediately after 
firing leads to the irresistible conclusion 
that he was a member of the mob know- 
ing fully well the common object of the 
imlawful assembly which was to commit 
miscMef by setting fire to the houses of 
Muslims and causing hurt to them. The 
circumstances stressed in this regard are 
that the atmosphere was smreharged with 
communal hatred, the S. D. O. had pro- 
mulgated orders imder S. 144 Cr. P. C., 
curfew had been imposed and that the 
members of the mob were shouting 
slogans for lulling the Muslims and for 
setting fire to their houses. 

5. Though the contention so advanc- 
ed cannot be said to be without force, I 
am not satisfied that the charge against 
the petitioner has been established be- 
yond reasonable doubt. It is to be re- 
membered that the mob was not static but 
was gradually swelling. About 400 per- 
sons assembled at the spot and other 
people were gradually coming towards 
it. The order of the S. D. O. asidng the 
mob to disperse was not promulgated 
through loud speakers. As there is no 
evidence that the petitioner was a mem- 
ber of the mob and of the exact place 
where he vras, it is difficult to say that 
he heard the order of the S. D. O. or the 
slogans of the mob. The mob which was 
originally 400 gradually swelled up to 
3000. At what particular point of time 
the petitioner came near the mob is dif- 
ficult to say. It would be laying down a 
dangerous proposition that the entire 3000 



26 Ori. Karam Sin^ v. State ( 

people ■were members ol the xmlawful as- 
sembly and all are liable to be convicted 
■under Sec^tm P. C. The mete tad 

that the petitioner was arrested soon after 
the firms and in close proximitv of the 
mob Is by itself not a safe guide for the 
concludon that he was a member of 
mob. The circumstance that the peti- 
tioner ran away after the firins is inno- 
cuous. When a firms takes place even 
innocent by-standers run away In fear of 
their lives. 

6. Doubtless the petitioner’s plea that 

f ae was arrested before the firins Is a 
false one. But the falsity of the defence 
plea would not establish the prosecution 
case xmless it is otherwse proved beyond 
reasonable doubt. PetiUoner is entitled 
to an acquittal under S, 148, I. P. C. 

7. Mr. Mohapatia concedes that the 
conviction under Section 332/14d I.P. C. 
cannot be supported. Doubtless P- Ws. 
24 and 25 were injured by some of the 
rioters -while the constables were charing 
them, but there is absolutely no prosecu- 
tion exddence that either petitioner caus- 
ed the hurt or that he shared the com- 
mon object of the rioters who caused the 
hurt The concession is well foxmded. 
The petitioner Is thus entitled to an ac- 
Qxuttri xmder Section 332/149 L P. C. 

8. In the result, the order of convic- 
tion and sentence passed by the learned 
courts below against petitioner Karam 
Singh Is set aride and the criminal revi- 
sion is allowed. He be set at liberty 

forte with. 

g. Criminal Revision No. 174 of 1966: 
Mr. Mohapatra concedes that the evi- 
dence against Mahablr is much weaker 
than the evidence against Karam Singh. 
The evidence against both is almost simi- 
lar- Por reasons given in the case of 
Karam Singh, the order of conviction and 
aerfience -passed ag^rtS t Viahabir ^ 
aside and the criminal revision is allow- 
ed. He be set at liberty forthvdlh. 

10. Criminal Revision No. 183 of 1966: 

• Prosecution case is that Todlram Ci^ 
two shots from his gun as a member of 
the mob. His defence is that he was not 
a member of the mob. He was present 
In the shed Inside the factory premises 
where he served as a Mahut (elephant’s 
man) employed by the Orissa Cement 
Limited The empty cartridges shot from 
his gun are generally collected by child- 
ren and the spent-up cartridges recovered 
from the spot might be of those cartrid- 
ges. The trial Court did not accept the 
prosecution story regarding the presence 
of the petitioner in the mob. It. however 
accepted the opinion of the Ballistic Ex- 
pert (P. W. 18) that the spent-up cartrid- 
ges recovered from the spot had 
fired from the gun of the petitioner by 
some member of the unlawful assembly 
and accorxiljagly convicted the petitioners 
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under Section 27 of the Arms Act, 1959, 
In course of discussion the trial Court 
tfisbelieved the identification by the S. D» 

O. (P. W. 21) that the petitioner was a 
member of the mob. The appellate courtt 
however, accepted the evidence of P. W, 
19 (not noticed by the trial courtl and 
of P. W. 21 and held that the petitioner 
was a member of tiie mob and fired two 
shots at the police party at the time ol 
occurrence. 

IL Mr. Das assailed the findings of 
the courts below that the petitioner fired 
two shots towards the police party as a 
member of the mob. He also contended 
that spent-up cartridges recovered from 
the spot were not shot from petitioner’# 
gxm and the evidence of the Ballistic Ex- 
pert was not acceptable. 1 do not find 
much force In the criticisms of Mr. Das. 

P. Ws. 19 and 21 clearly connect the peti- 
tioner with the firing of the gun as a 
member of the mob. Doubtless the oc- 
currence was on 22-3-64 and the gun WM 
seized on 31-3-64. The Ballistic Expert 
opined that the two spent-up cartridges, 
recovered from the spot, were shot from 
the petitioner’s gun. The Expert was 
cross-examined at length, but nothing sub- 
stantial was elicited with reference to U* 
terature on the subject of arms to dis- 
credit his testimony. The factual aspect 
of his argument mu^ therefore, be reject- 
ed. 

32. It is necessary to examine another 
contention, not raised by Mr. Das. wWch 
directly arises in this case. The petf- 
tioner was charged under S. 148. I. P. C, 
as a member of the unlawful assembly 
and was separately charged under S. 27 
of the Arms Act as having used the gun 
himself for firing two shots. He was ao 
quitted by the trial Court of the offence 
under Section 148. L P. C. on the clear 
finding, that ha was curt a maenfee.’: tfcg 
mob. No appeal was filed against thg 
order of acquittal. The finding Is, there- 
fore. conclusive. Under section 27 of the 
Arms Act. the petitioner was not charg^ 
with tetent to enable another person to 
me his gun for any unlawful purposCt 
but was charged for having xued It hlm- 
selt If the petitioner Is convicted xmdec 
Serton 27 of the Arms Act, on the charge 
as framed, an e^mress finding is necess^ 
that he was a member of the mob. Thus 
teere would be two Inconsistent findings.' 
For the purpose of Section 148, I. P. C. 
the petitioner has been foxind not to be a 
member of the mob. Under Section 27 
of the Arms Act, he Is held to be a mem- 
ber of the very mob and to have us(^ the 
The question posed is whether the 
petilloner could be convicted xmder Seo^ 
ti<ra 27 of the Arms Act after he was ac- 
quitted of the charge under Section 341 
L P. C. The case was adjourned frota 
time to time to give full opportunity W 
the learned advocates to present this 



1969 Karam Singh v. State 

pect of the matter. Mr. Srikant Mohanty, 
who does not appear for the petitioner, 
was good enough to make a thorough pre- 
paration and io present the correct legal 
position. 

13. It is necessary to clarify the law to 
avoid confusion of thought In this con- 
nexion, two distinct matters_ are to be 
kept in view. If in a previous trial a 
competent court records a finding accept- 
ing the innocence or guilt of the accused 
in respect of an offence and the very ques- 
tion comes up again as an issue in a 
second trial of the accused for a differ- 
ent offence, the court must proceed with 
the subsequent case accepting the _ pre- 
vious finding of innocence^ or guilt as 
final and carmot allow evidence to dis- 
pute it. Such a case is directly covered 
by the rule laid down in Pritam Singh v. 
State of Punjab. AIR 1956 SC 415 which 
was followed in Manipur Administration 
V, Bira Singh, AIR 1965 SC 87. The 
juristic theory behind this rule wm lucid- 
ly exposed by Lord MacDermott in Sam- 
basivam v. Public Prosecutor, Federation 
of Malaya, 1950 AC 458. His Lordship 
observed thus; 

The effect of a verdict of acquittal pro- 
nounced by a competent court on a law- 
ful charge and after a lawful trial is not 
completely stated by saying that the per- 
son acquitted cannot be tried again for 
the same offence. 'To that it must be ad- 
ded that the verdict is binding and con- 
clusive in all subsequent proceedings be- 
tween the tparties to the adjudication’. 

The underlined (here into ' ’) sentence 
embodies the quintessence of the dictum. 

In AIR 1956 SC 415. the facts were al- 
most identical with those of the present 
case. There the accused was prosecuted 
for murder. Prosecution case was that 
the accused had shot a person dead with 
an unlicensed revolver in his possession 
and subsequently recovered from him by 
the police. Before the trial for murder 
and immediately after recovery of the 
weapon, in question, the accused had been 
separately tried and acquitted of offence 
under Section 19(f) of the Arms Act. 
Their Lordships of the Supreme Court 
held that the acquittal fully established 
the innocence of the accused on the ques- 
tion of possession and it was binding on 
all subsequent proceedings between the 
accused and the prosecution and hence it 
was not open to the court to canvass in a 
trial for murder the correctness of that 
finding and come to a different conclu- 
sion. 

14. The position is. however, different 
if the object of the evidence given at the 
second trial is merely to corroborate the 
charge in respect of the offence which is 
the subject-matter of that trial; and there 
is no question of disputing any previous 
finding in favour of the accused. The 
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fact that the same evidence was disbe- 
lieved at the previous trial for a different 
offence cannot bar such evidence. Ikese 
types of cases come within the ambit of 
Malak Khan v. Emperor. AIR 1946 PC 16 
which was followed in Sekender Sheikh 
v. State of West BengaL (1964) 1 SCR 
852=(1964 (1) Cri LJ 733). 

The facts of the Privy Council case 
may be noticed. There was a trial for 
murder and robbery. The accused was 
convicted of murder but acquitted of ro- 
bbery. An appeal was preferred against 
the conviction of murder. Their Ix>rd- 
ships held that the evidence which had 
been disbelieved by the trial Court on the 
charge of robbe^. could be accepted as 
corroborative evidence of the charge of 
murder. Sekender Sheikh's case on which 
reliance was placed by Mr. Mohapatra 
comes in the same category. The accus- 
ed was charged under Sections 467 and 
109 L P. C. and under Section 82(c) of 
the Registration Act The Sessions Judge 
acquitted the accused of the charge under 
Section 82(c) of the Registration Act. In 
the trial for the offences under the Indian 
Penal Code, the Jury gave a verdict of 
guilty and the Sessions Judge made a re- 
ference under Section 307, Cr. P. C. The 
High Court convicted the accused imder 
Sections 467 and 109. I. P. C. It was con- 
tended that as the offences under Sections 
467 I. P. C. and 82(c), Registration Act 
formed part of the same transaction and 
the prosecution case for the former of- 
fence was substantially founded on the 
same evidence, which was not accepted 
by the trial court when acquitting the ac- 
cused of the latter offence, the High 
Court could not act upon that evidence to 
record an order of conviction on the 
charge for the offence of forging a valu- 
able security. 

The Supreme Court negatived this con- 
tention. Forging a valuable security and 
presenting of that valuable security for 
registration are two distinct offences. ITie 
conviction under Section 467. I. P. C. and 
abetment thereof upon evidence which 
corroborated the story of the prosecution 
in support of both could not be excluded 
merely because that finding was not ac- 
cepted by the Sessions Court in con.sider- 
ing the charge against them for false per- 
sonation for procuring registration. 

15. The question for consideration Is 
in what class the present- case falls. In 
order to appreciate this contention, it is 
necessary to extract the .charges under 
Sections 148. L P. C. and 27 of the Arms 
Act. 

Charge under Section 148. T. P. C. 

That you Todiram Mahawat on or about 
the 22nd day of March. 1964 at Rajgang- 
pur at 2.30 p m. were member of an un- 
lawful assembly and did in prosecution of 
the common object of such assembly viz., 
to committing mischief by setting fire to 
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the houses ol Muslims, cau^S them hurt, 
commit the offence of rioting and at that 
time were armed with deadly weapons to 
wit spears, swords, lathies, bows, arrows 
and gun and thereby committed the of- 
fence punishable under S. 148, I. P. C. 
The positive case of the prosecution is 
that only one gun was used by the mem- 
bers of the unlawful assembly. 

Charge under S, 27 of the Arms Act: 

That you Todiram Mahawat on or about 
the 22-3-1964 at 2.30 p.m. at Raigangpur 
used a D. B. B. L. 12 bore gun for unlaw- 
ful purpose to wit. in firing the shots out 
of the same at the Magistrate and O. M. 
P. Force who were on duty viz, disper- 
sing an unla^ul assembly and thereby 
committed an offence punishable under 
Section 27, Anns Act. 

16. Section 27 of the Anns Act runs 
thus: 

■Whoever has in his pqssesdon any arms 
or ammunition with intent to use the 
same lor any tmlawful purpose or to en- 
able any otter person to use the same for 
any urdawful purpose shall, whether such 
unlawful purpose has been carried into 
effect, or not, be punishable with impri- 
sonment for a term which may extend 
to seven years, or with fine, or ’^tt both. 

It is to be noted that Section 27 is in 
two parts — first part speala of using the 
arms himself wtdle the second part relates 
to enabling some other person using the 
arms. In this case, the charge under Sec- 
tion 27 confined Itself to the first part 
There is no charge under the second 
part 

17. The diarge under the first part. In 
the context of the facts of this case, 
means that the petitioner was present in 
the mob and used the gun for firing two 
shots. He was acquitted of the charge 
under Section 148, L P. C. on the fUvRng 
(that he was not a member of the mob. 
That finding is final and conclusive and 
cannot be reopened, on the authority of 
AIR 1956 SC 415, for the conviction under 
Section 27 of the Arms Act The finding 
that the petiUoner was not present in the 
mob postulates a further conclu^n that 
he could not have used the gim as a mem- 
ber of the unlawful assembly. The result 
may be tmfortunate; but in law the peti- 
tioner cannot be convicts under the 
first part of Section 27 of the Arms Act 
The petiUonec bad been wrongly acquitt- 
ed of the charge under Section 148, 1. P. C. 
In the absence of an appeal against the 
the order of acquittal, that wrong fin di ng 
cannot be set aside and Is to be taken as 
concludve. The petitioner, therefore, is 
entitled to acquittal. 

18. In the result the order of con- 
Toetioa and sentence passed against the 
petitioner Is set adde and the crbidnal 
revision is allowed. Be be set at liberty 
forthwith. 
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19. To sum Up, all the criminal ten- 
sions are allowed 

GGM/D.V.C. Petitions allowed 
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G. K. MI5RA, J. 

Bmasnani Bass and others, PetitioneK 
V. Bimbadhar Padhaix and others. Oppo- 
site Parties. 

Civil Rewsion No, 210 of 1960, D-/ 31- 
7-1968, 

1 (A) Civil P. C. (1908), S. 115 — Amend- 
ment of preliminary decree in pursuance 
of order directing fresh drawal ol the 
decree — Revision against order incompe- 
tent. 

An order directing fresh drawal of pre- 
liminary decree, is only re'visable as no 
appeal lies against such order; but once 
the amended prelimhiary decree is passed 
on the basis of such order High Court 
should not exercise Its revisional powers 
as a second appeal lies to the High Court 
after the first appeal is di^osed of by 
the District Judge. (Para 4) 

(B) Civil P. C. (1908). S. 115 — Exer- 
cise of power under is discretionary. 

It is well settled that the exercise of 
powers under section 115 Is not as a mat- 
ter of right It is discretionary with the 
High Court as the word used is "may”. 
Even where the Court acts contrary to 
law on a question which Impinges on the 
question of jurisdiction the High Court 
is not bound to interfere LI the conduct 
and the act of the petitioner do not arouse 
Its conscience. (Para 4) 

B. K. Roy, P. N. Patnaik and B. H. 
Mohanty, for Petitioners; R. N. MSsra, 
B. C. Patnaik, R. K. Mohanty and P. K. 
Sengupta, for Opposite Parties. 

ORDER: On 17th of March, 1949 a pre- 
limiaary decree for foreclosure was pass- 
ed directing the defendants to pay 
Bs. 1220 with interest at the rate of 9 
per cent from the date of the suit bond 
together with an additional sum of Bs. 80 
within a period of six months from the 
date of the prelimin ar y decree. In de- 
fault of such payment the preliminary 
decree directed that the plaintiffs were 
entitled to apply for a final decree that 
the defendants were debarred from re- 
deeming the hypottecated property. This 
decree was ultimately confirmed in second 
appeal No. 25 of 1950 on 26-11-51. There 
■were some interim steps t^en by the de- 
fendants which need not be mentioned. 
The decree was made final on 18tt of 
November, 1953. On 22nd February 1955 
the plaintiffs decree-holders filed Execu- 
tion Case No. 59 of 1956 for deUvery 
possession of the mortgaged property. An 
objection tmder Section 47, C P. C. was 
filed by the judgment-debtors that both 
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the preliminary and final decrees •were 
not drawn in proper form and that there 
was no direction in 'the final decree for 
delivery of possession- The objection was 
dismissed on 19-4-56. In appeal the Dis- 
•trict Judge upheld 'the objection and 
directed to amend the preliminary and 
final decrees and to draw them up in 
proper form in the suit itself. The trial 
court suo motu amended the preliminaiy 
decree on 4-12-56 -without making any 
pro-vision for a grace period and TOthout 
notice to the defendants. He also amend- 
ed the final decree on 22-12-56 -without 
notice. Tbe decree-holders themselves 
fUed an application for amendment of 
the preliminary and final decrees. The 
preliminary decree was amended on 11-5- 
57 and the final decree on 28-6-57 with- 
out notice to the defendants. The plain- 
tiffs le-vied execution in Execution Case 
No. 253 of 1957 on 5-8-57. The judgment- 
debtors again filed their objection, ^e 
executing court upheld their objection. 
An appe^ at -the instance of the decree- 
holders was dismissed but there was a 
direction -that the preliminary decree as 
well as the final decree were to be amend- 
ed. On 13-12-64 the decree-holders again 
filed an application for amendment of the 
prelimLnary decree. It was amended on 
13-9-65 -without notice to the defendants. 
On the objection of the defendants that 
the amendment was allowed without 
notice to them and -vnthout hearing the 
matter was beard. On 28-4-66 the Sub- 
ordinate Judge, Kendrapara passed an 
order directing fresh drawal of -the pre- 
liminary and final decrees. Against this 
order, -Uie dvil revision has been filed. 

2. Mr, Ray for the defendants-petf- 
tioners raises some interesting arguments. 
He contends that aU that were b^g 
directed by the court from time to time 
was for amendment of the preliminary 
decree and -the final decree. In the pre- 
liminary decree, a period of grace is to 
be given and on non-compliance thereof, 
a final decree is to be passed as direded 
in the preliminary decree. As -the final 
decree was passed on 18-11-53, a further 
period of grace cannot be given after it 
is amended in 1966. 

3. For the reasons to be stated here- 
under, the ci-vil re-vision is boimd -to be 
dismissed and I do not express any opi- 
nion on the aforesaid argument of Mr. 
Ray. 

4. It is to be noted that the impugned 
order was passed on 28-4-66 and in accord- 
ance with that order -the amended prefi- 
minary decree was passed on 12-5-66. The 
civil re-vision was filed on 22-7-66. A 
preliminary objection was accordingly 
raised by kir, klisra that v/hen the civil 
revision was filed after the preliminary 
decree was passed, it is not maintainable. 

Section 115 of the Code of Civil Proce- 
dure runs thus — 
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"The High Co-urt may call for the re- 
cord of any case which has been dedded 
by any court subordinate to such High 
Coimt and in which no appeal lies there- 
to, and if such subordinate court appears — 

(a) to have exercised a jurisdiction 
not vested in it by law, or 

(b) to have failed to exercise a juris- 
diction so vested, or 

(c) to have acted in the exercise of its 
jurisdiction illegaUy or -with material ir- 
regularity. 

the High Court may malre such order 
in the case as it thinks fit”. 

It is to be noted that one important limita- 
•fion has been put on the powers of the 
High Court under S, 115 if an appeal lies 
to the High Court Doubtless, so far the' 
impugned order dated 28-4-66 is concern- 
ed, no appeal lies and it is only re-visable 
but once the amended preliminary decree 
was passed on 12-5-66 on the basis of 
the impugned order, a second appeal lies 
to the High Court after the first appeal 
is disposed of by the District Judge. It 
is now well settled that the expressioi;, 
"in which no appeal lies thereto” takes 
within its sweep both the first appeal as 
well as the second appeal A second ap- 
peal lies to the High Court from the 
amended preliminary decree. The High 
Court should not, therefore, exercise its 
re-visional powers imder S. 115, C, P. C. 

i There is another hurdle on the part of 
the judgment-debtors. It is well settled 
that the exercise of powers under S, 115 
is not as a matter of right. It is discre- 
tionary with the High Court as the word 
used is "may”. Even where the Court 
acts contrary to law on a question which 
impinges on the question of jurisdiction 
the High Court is not bound to interfere 
if the conduct and the act of the 
petitioner do not arouse its consdence. In 
this case the decree was originally passed 
in 1949. The defendants-judgment-deb- 
tors have not come forward to make any 
pa 5 rment in satisfaction of the decree and 
have been taking objection after object- 
ion to the execution. It may be that -their 
objections are sound in law. This is a 
matter which is neither here nor there 
and on which I have already said not to 
express any opinion. But when it comes 
to the question of arousing conscience of 
the Court for interference in civil re-vi- 
sion, different considerations altogether 
arise when no appeal was filed. On this 
groimd also, this is not a fit case for in- 
terference. 

5. For the aforesaid reasons, I decline 
to interfere in dvil revision which is ac- 
cordingly dismissed but in the droimst- 
ances, the parties to bear their own costs. 

CWM/D.V.C. Re-vision dismissed. 



30 Ori. Sribatsha v. Secondanr Education Board (Barman C. J.) A.LRi 


Am 1969 ORISSA 30 (V 56 C 14) 

S. BARMAN. C. J. AND S. K. RAY, J. 

Sribatsha Kanugo and others. Petition- 
ers V. Board of Secondary Education and 
others. Opposite Parties. 

O. J. C. No. 261 of 1967. D/- 12-&-1968. 

(A) Constitution of India, Arts. 226, 
367, 31 — Word "person” — Managing; 
Committee of School b a "person” — Ap- 
plication under Art. 226 can be filed by 
the Managing Committee claiming funda- 
mental right to property. 

In view of the clear provisions of Arti- 
cle 367(1), the definition of 'person* as 
^ven in S. 3(42) of the General Clauses 
Act will apply to the ManajUng Committee 
of a school Therefore, the Managing 
Committee of a school as a person can 
apply under Art 226 of the Constitution 
on the ground that it has a fundamental 
right to property guaranteed under Article 
31(1} of the Constitution which provides 
that no person shall be deprived of his 
property except by the authority of law 
as claimed in the petition. (Para S) 

(B) Education — Orissa Education 
Code. Article 41 ^ Code bas no sta- 
tatory force — Articles are mere admi- 
ebtrative instmetions Dissolutioo ot 
Managing Committee of School » Not 
valid — Can be ignored by Committee ^ 
Newly constituted Managing Committee 
cannot claim any Hghb on tbe basb of 
the order of dissolution. 


The Orissa Education Code has no sta- 
tutory force. The so-called Articles In 
the Code are not framed either under any 
statutorv enactment or under any provi- 
don of the Constitutioa Thev are mere- 
ly In the nature of administrative instruc- 
tions for the guidance of the Department 
and are purported to have been issued 
^der the executive power of the State. 
H^ce an order of the Inspector of 
SchTOb for dissolution and reconstitution 
of the Managing Committee under Art. 41 
cannot confer any right on the newly con- 
stituted Managing Committee, and they 
ttnnot claim any rights on the baris of 
me inmugned order passed under Article 
41. Therefore, no claim before a ^urt 
of law can be founded by any body like 
the newly constituted Managing Commit- 
tee reiving on the impugned order of dis- 

MluUon and rwnslitution passed under 

Article 41. AIR 1967 SC 1753. Rel on. 

_ , (Para 0J 

The Inspector of Schoob has no aulho- 

Managing Committee 
Bought to be replaced not to respect the 
order of dissolution and it b open to them 
to rarrv on the management of the school 
In the way they desire O J C No "ifa 
of 1966 D/- 10-11-1967 (Ortl.' F^iIL ® 
— (Para 71 
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Cases Referred: Cfaronological Pam 
(1967) AIR 1067 SC 1753 fV M)={1867) 

3 SCR 636. Fernandez, G. J. v. 

State of Mysore 6 

(1967) O. J. C. No. 383 of 1066 D/- 
10-11-1967 (Ori.). Chakradhar Samal 
V. Inspector of Schools, Cuttack 
Circle T 

B. Mohapatra. N. C. Patnaik and R K. 
Mohapatra. for Petitioners: Advocate- 
General and M. Mahantl and A. K, Tri- 
pathy, for Opposite Parties. 

barman, C. J, ! In thb writ petition 
the petitioners, being the Managing Coin- 
imttee of the Nigam High English School, 
a private educational institution. In vil- 
lage AmeipaL Its President. Secretary and 
one of the members, challenge the order 
dated August 0/10. 1067 of the Inspector 
of Schools. Cuttack Circle. Cuttack, pur- 
Po^g to act under Article 41 of the 
Onssa Education (Zode by which he dis- 
eolved the escisting Managing Committee 
or the Dcncx}] and reconstituted a new 
Managing Ckjmmittee on the grounds 
tnenUoned In the petition. 

there was no High 
&glbh S(^c»oI In the locality of the petl- 
Uoners till the year J9C2. There was a 
‘i demand for such a school 
Md accorchnglv in pursuance of a unani- 
mous resolution by the local pubUe a 
^paging Committee was formed with 
President, petitioner 
Na 2 as the Swretary and other members 
Including petitioner No. 3. to raise funS 
manage the proposed High English 
^TOl In the wlJage AmeipaL They are 
to have donated land by a register- 
ed doci^ent on February 19, 1962. There 
^ere also other donations for the School 
by registered documenb as stated in 
Committee 

f donated ss 

trustees for the benefit of the school for 
construction of the School buildiS It 
M ^rough the efforts ?f the 
fo^oubhe Uie foundation-stone was laid 
school building oo 
the School was given 
r^^rmltted by the Ins- 
Praor of Schoob to open Class VIH and 
Inspector of Schoob 
Mam granted recogmtion and permitted 
IX to XI ™dS 
SmTn School were 
School Certificate 
^rmnation of the years 1965-65 and 
‘o the provbions of the 
Secondary Education Act. 1963. 
Ane School was also given annuj grants. 

,, As it appears from the records 
there were some alleged dbpules and dif- 
***i^"^ between the villagers of Amei- 
and those of Thikin regarding the 
school as a result of which there was an 
TOQUiry by the Inspector of &hools. Ul- 
waately. the Insp^or of ScooU by tbe 
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impugned order dated August 9, 1967 dis- 
solved the Managing Coinmittee and con- 
stituted a new Managing Committee. The 
relevant portion of the impugned order 
of the Injector of Schools is this; 

"On receipt of information and also m- 
quiry I am satisfied that there are dis- 
putes between the public and the Manag- 
ing Committee and also amongst '^e 
members themselves of the Managing 
Committee of the Nigam High School, 
Ameipal in the district of Cuttack, which 
stand in the way of smooth management 
of llie SchooL I, the Inspector of Schools, 
Cuttack Circle, Cuttack, acting imder 
Article 41 of the Orissa Education Code, 
with the concurrence of the District 
Magistrate, Cuttack, do hereby dissolve 
the existing Managing _ Conunittee of 
Nigam High School, Ameipal and recon- 
stitute a new Managing Committee for 
the said High School with the following 
members 

XX XX XX 

Sd. C. S. Murty 
Inspector of Schools, 

Cuttack Circle, Cuttack. 

The Secretary of the School is request- 
ed to hand over charge of the School to 
the newly elected Secretary of the recon- 
stituted Managing Committee forthv/ith, 
tinder report to the undersigned. 

Sd. Illegible 
Inspector of Schools 
9-8-67." 

4. The main groimds on which the 
petitioners challenge the impugned order 
of the Inspector of Schools dissolving the 
old Managing Committee & directing its 
Secretary to hand over charge of the 
school to the newly elected Secreta:^ of 
the reconstituted Managing Committee, 
are set out in paragraphs 18, 19 and 20 
of the petition as quoted below: • 

"18. That the petitioners beg to sub- 
mit that the petitioners have acquired 
the proprietary right in respect of the 
building, and other immovable and mov- 
able properties of the school which has 
legally vested in them and they are in 
peaceful and imdisturbed possession of 
&e same. 

19. That the provisions of the Orissa 
Education Code have no greater sanction 
than an administrative order, instruc- 
tion and rule and is not based on any 
statutory authority or other authority 
which could give it the force of law and 
in the circumstances the action of the op- 
posite party No. 2 In pursuance of the 
provisions of the Orissa Education Code 
cannot deprive the ^ petitioners of their 
right in the properties as aforesaid. 

20. That the impugned order dated 
10-8-67 passed by the opposite party No. 
2 which threatens the invasion of the 
fundamental rights of the petitioners and 
the lilanaging Committee Is clearly hit by 


the provisions of Article 31 of the Con- 
stitution as it involves deprivation of the 
property without the authority of law.” 

_ 5. The maintainability of the writ peti- 
tion — challenging the impugned order 
of dissolution and direction to the Secre- 
tary to hand over charge to the Secretary 
of the new Managing Committee as Invad- 
ing the fxmdamental right of the peti- 
tioners guaranteed under Article 31 of 
the Constitution — was questioned on 
tile ground that the Managing Committee 
is neither a 'person’ nor a 'citizen’ who 
can claim fundamental right under the 
Constitution. In_ support of this conten- 
tion, the contesting opposite parties reli- 
ed on the definition of 'person’ as given 
in Section 2(1 Kb) of the Citizenship Act, 
1955 providing that m the said Act unless 
the context otherwise requires, a "per- 
son” does not include any company oi' 
association or body of individuals, whe- 
ther incorporated or not. In other words, 
the point of the said opposite parties is 
that the Managing Committee not being 
a person or citizen, can claim no funda- 
mental right under the Constitution. 
There was a lengthy argument urged on 
behalf ot both sides In support of their 
respective contentions. In our opinion, 
the objection _ to the maintainability of 
the_ writ petition, raised by the said op- 
posite parties loses its force in view 6f 
Article 367(1) of the Constitution which 
provides that unless the context other- 
wise requires, the General Clauses Act, 
1897 shall, subject to any adaptations or 
modifications that may be made tiiere- 
under under Article 372, apply for the 
inteimretation of the Constitution as it 
applies for_ the interpretation of an Act 
of the Legislature of the Dominion of 
India. Section 3(42) of the General 
Clauses Act is this. 

"3, In this Act and, in all Central 
Acts and Regulations made after the com- 
mencement of this Act, unless there fs 
anything repugnant in the subject-matter 
or context xx xx x 

(42) 'person’ shall include any com- 
pany or association or body of individuals, 
whether incorporated or not.” 

Therefore, in view of the clear provisions 
of Article 367(1) of the Constitution, the 
definition of 'person’ as given in Section 
3(42) of the General Clauses Act will ap- 
ply and the maintainability of the writ 
petition filed by the petitioners cannot 
be challenged on the ground that the said 
Managing Committee not being a 'person’ 
cannot claim a fundamental right under 
the Constitution. Therefore, the Manag- 
ing Committee as a person can apply 
imder Article 226 of the Constitution on 
the ground that it has a fundamental right 
to property guaranteed under Article 
31(1) of the Constitution which prorides 
that no person shall be deprived of Ms' 
property except by the authority of law as 
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Ici^ed in the petition, Thereiore. the 
objection to maintainability of the ymt 
Ipetition is not tenable, 

6. Now, coming to merits. Article 41 
of the Orissa Education Code, under 
which the Inspector of Schools, by fee 
impugned order, purported to dissolve 
the existing Managing Committee and 
constitute a new Managing Committee is 
this: 

"41. Consultation with Revenue Com- 
missioner or District Magistrate:— Manag- 
ing Committee or Advisory Committee of 
a school and the local public, or among 
the members of themselves (sicl of the 
Managing Committee or Advisory com- 
mittee, the Inspector of Schools shouW 
obtain the opinion of the Dist. Magistrate 
before giving his decision. The Inspector 
of Schools may reconstitute the Manag- 
ing or Advisory Committee if, aft^ con- 
stdUng the District bla^strate. he con- 
siders it necessary to do so." 

iG O. No. 57S1-E. dated the 17th July. 
19S4) 

It is ncfw the settled position In law that 
the Orissa Education Code ^ no statu- 
tory force. The so-called Articles in the 
Code are not framed either under any 
statutory enactment or under any provi- 
don of the Constitution. ,They are mere- 
ly in the nature of administrative instruc- 
tions for the guidance of the Department 
and are purported to have been issued 
under the executive power of the State. 
As they have no statutory force, the pur- 
ported order of the Inspector of Schools 
for ^ssolution and reconstitution of the 
Managing Committee under Article 41 
cannot confer any right on the newly 
constituted Managing Committee, and 
they cannot claim any rights on the baris 
•• of the impugned order passed under Arti- 
cle 41 v/hich is a mere administrative In- 
struction. We are, therefore, of opinion 
that no claim before a Court of law can 
be founded by any body — like the new- 
ly constituted Managing Committee the 
contesting opposite parties herein • — rely- 
ing on the impugn^ order of dissolution 
and reconstitution passed imder the 
aforesaid Article 41 of the Orissa Educa- 
tion Code which is merely an admimstra- 
tive instruction and not a statutory rule. 
Tbis view is supported by the deciaon of 
the Supreme Court In G. J. Fernandez v. 
State of Mysore. AIR 1967 SC 1753. 1756. 


7. That apart, in a recent similar case 
of this Court Chakradhar Samal v. las- 
pector of Schools, Cuttack Circle, O. J. C 
No. 383 of 1S66 D/- 10-11-1967 (OrL). this 
very Bench held that an order of di^lu- 
tion passed by the Inspector of Spools 
under Article 41 of the Orissa Education 
Code cannot stand. The reasoning which 
weighed with us was that the Inspector 
of Schools had no authority to interfere 
with a private school; that it is open to 


the Managing Committee sought to be rei 
placed not to respect the order of dissolu- 
tion and it is open to them to carry on 
the management of the sdiool in the 'wai' 
they desire. 

8. In the view we have taken, as alorc- 
paT d. both on the point of maintainabilitv 
and on merits. It is unnecessary to deal 
in detail with the question as to whether 
the impugned order offends Art. 31 of 
the Constitution, Accordingly, the im- 
pugned order dated August 9/10, 1968 h 
quashed. The writ petition is abovjeu, 
but there will be no order as to costs. 

a. RAY, J.: I agree. 

MVJ/D.V.a Petition allowed 


Am 19G9 ORISSA 32 (V 56 C 15) 

G. K. MISRA, J. 

Paramananda Ash. Appellant v. Bhaga- 
bati Dei, Respondent. 

M. A. No. 90 of 1967, D/- 13-8-1968. 

from decision oi Dist, J., Cuttack, D/- 30- 
6-1967. 

CivU P. C. (1908), S. 47, O. 21 R. 2 — 
Agreement against execution — Questicia 
whether agreement is bar to execution— 
Agreement not superseding decree — 
ecuting Court can decide the effect of 
agreement under S. 47 subject to O. 21 
R. 2. Am 19C1 AU 1 (FB), Diss from. 

Where the parties have entered into as 
agreement against the execution of the 
decree the question whether such an 
agreement Is a bar to the execution, de- 
pends upon the nature of the agreement 
and the intention of the parties. If by the 
agreement, the decree is superseded and 
^andoned and an altogether new contract 
is entered into, the contract would con- 
stitute the basis of subsequent suit. On 
the other hand, if the agreement does not 
supersede the decree, the Executing Co^ 
can inquire into the effect of the agree- 
ment and decide the matter under Sec- 
tion 47. C. P. C. subject to the provisions 
of Order 21, Rule 2, C. P. C., where such 
an agreement amounts to adjustment of 
the decree. AIR 1939 PC 80. ReL on. 

(Para 3) 

Where under the terms of agreement 
it was not intended to supersede the de- 
cree, but unequivocal terms were em- 
bodied in the agreement that in case of 
default on the part of the judgment-deb- 
tor, either to vacate possession or to pay 
arrears of rent, the decree would be ex- 
ecutable and the possession and arrears 
were to be recovered only through execu- 
tion proceedings, the agreement did not 
stand os a bar to execution and no se- 
parate suit on Its basis was maintainable. 
The decree as modified was executable. 
AIR 1961 All 1 (FB) Diss. from. AIR 1961 
Punj 439 Foil (Paras 4, 6) 
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Pat. 33 


benamidar of the prope^ also 

would bring the case_ mthm the ambit 
of this provision but in this case, she aa- 
mittedly was residing in the house, which ( 
lends support to her claim. In my op^on 
however, the word 'mterest contemplated 
in clause 2 is not any kmd ^ mterest . 
but interest in the nature of 
were otherwise, even a lessee Po/^es 

rion might well claim the release of the 
property from attachment 'whn^ obwoi^- 
ly could not be the intention of the Icg^- 
lature. The word 'some no doubt occ^s 
here which 

cr*nnp of tli6 word ’uitarest • But some 
here can reasonajily be 
the quantum and not natoe oi i"? 
terest which can only imply a tight mde- 
p'Snrof the nshl to It of ae 
proceeded against m the crmunal Court. 

Tn thp instant case, I have already 
found on the evidence that the house was 
biSt bTrP. sinha and the lady co^d 
S claim it to be her personal proper^. 
She might be living in lie house as 
of A. P. Sinha. but this w^d not be 
in derogation of the interest of A. P. 
Sinha but only as a dependent as a Hii^u 
^e oFhe? hLband. ^ to her n^^ejie- 
inP entered in the Mumapal papers. 1 
have“l?Sdy hold that 
but from tho evidence A 

clear that the house was b'Pli.Py A, 
Sinha out of his own money and ^though 

f^na^e of Ss wife stood in the Mum- 
the name oi lu inferred 

tlfa? shrSen/ any money of her own 
Sch would make it her Pgynal 

was right in coming c°n 

that the house °b 1149. the sub- 

maSeJ^niie procTediiS 
ie hrid to be the personal P^oPcr^ 

fe„s«r#=Sectfn'’ld”e? 

section 5 of the Ordinance. 

R The result is that there is no merit 
in ihe appeal which is hereby dlsnnssed 
with costs. 

7. B. D. SINGH, J. I agree. 
GDR/D.V.C. Appeal dismissed. 


AIR 1969 PATNA 33 (V 56 C 12) 

RAJ KISHORE PRASAD, J. 

Sarjug Singh and others. Appellants v. 
Gulabo Kuer, Respondent. 

A, F. O. O. No. 322 of 1966, D/- 23-4- 
1968, from order of Dist. J., Muzaffarpur, 
D/- 25-7-1966. 

(A) Lunacy Act (1912), S. 83 — Who 
can appeaL 

Any person, who is aggrieved by any 
order passed under Chapter V of the Act 
by a District Judge has the right to ap- 
peal against such order to the High Court 
imder S. 83, No doubt, the Limatic ^ the 
most aggrieved person, but he being a 
lunatic, is not capable of imderstanding 
the legal implication of the order under 
appeal and, therefore, he is not expected 
to file an appeal. (Para 8) 

(B) Lunacy Act (1912), S. 62 — Appli- 
cation under — Need not be accompanied 
either by affidavit or medical certificate; 
AIR 1920 All 80, Dissent, from. 

Section 62 does not require an appli- 
cation under S. 62 to be accompanien 
either by an affidavit or a medical certi- 
ficate. Certainly if it is supported by a 
medical certificate and by an affidavit by 
the applicant then the application will 
have great weight, but for the omission 
of the applicant to file an affidavit or a 
medical certificate along with the apph- 
cation the application cannot be smd to 
be not maintainable: AIR 1920 80, 

Dissent, from. (Para 9) 

(C) Lunacy Act (1912), Ss, 3(5), 65(2) — 
Lunatic — Meaning of — Distinction be- 
tween lunacy as understood in the Act 
and mere weakness of intellect — Proce- 
' dure laid down must be strictly followed. 

> The Court in assuming jurisdiction 
! under the Lunacy Act, must first of all, 

J keep in view the distinction between mere 
1 weakness of intellect and 'lunatic as 

- imderstood in the Act. It is, therefore, the 

- duty of the Court, before proceeding fur- 
t ther, to determine judicially whether the 
f person alleged to be incapable of manag- 
D ing himself or his affairs, is really a 
r 'lunatic’ in this sense. The legislature has, 

therefore, laid down an elaborate proce- 
dure for conducting an enquiry into this 
t matter and this procedirre must bestrict- 
d Iv followed. The court cannot and ought 
not to deal light-heartedly with this im- 
portant question and it should not con- 
sider itself relieved of its responsibility 
by the mere circumstance that some or 
L all of the relatives of the persons concern- 
ed have declared that he is limatic. It 
may be that these relatives honestly, but 
mistakenly believe him to be of unsound 
mind, whereas in reality he is not so: 
or it may be that while disagreeing among 
themsdves in respect of certam other 
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matters, they all have evil designs on hla 
property and have made common cause 
to deprive him of his possession or man* 
agement The Interest of the persons, al- 
leged to be of unsound mind, therefore, 
ought to be zealously protected against 
any attempt of designing people, acting 
innocently but mistakenly to place either 
their persons or their property In re- 
straint. 

S. 3(5) of the Act defines lunatic* as 
an idiot or a person of unsound mind: but 
the said words have not been defined and 
both these terms indicate an abnormal 
state of mind as distinguished from weak- 
ness of mind or senility following old 
age and that a man of weak mental 
strength cannot he called an idiot or a 
man of unsound mind; and the Act is not 
intended to protect dull-witted people 
but only those who sutler from a mental 
disorder or derangement of the mind. 

TJnsoundness of mind’ Implies some 
unusual feature of the mind as has tend- 
ed to make It diRerent from the normal 
and hsisin effect impaired the man’s capa- 
city to look after his affairs in a manner 
in whl^ another person without such 
mental Irregularity would be able to do 
in the matter of his own. The idea sug- 
gests some derangement of the mind, 
whatever be Its degree, and it is not to 
be contused with or taken as analogous 
to a mere mental weakness or lack of 
Intelligence. A man may find it difficult 
to answer questions of particular class but 
if he Intelligently answers questions of 
various other sorts concerning himself, his 
family and property, he carmot be classed 
with men of unsound mind being unable 
to manage their affairs. If a man is able 
to understand and answer questions on 
‘various matters except those relating to 
arithmetical calculations, he cannot ^ 
regarded as mentally unsound, although 
he would be held as having a weak or 
undeveloped mind. 

TJnsoimdness of mind’ or as It Is some 
times styled lunacy or inanity, may be 
shortly defined as a defect of reason con- 
sisting either in its total or partial ab- 
sence or in its perturbation. The pertur- 
bation or absence of reason whl<dx con- 
stitutes insanity is an abnormal state of 
the mind of a man Judged by a standard 
which recognises a normal standa^ or 
rationality and pronounces that man to 
be insane. Sanity exists when the brain 
and the nervous system are In such a 
condition that the mental functions of 
feeling and knowing. emotion, and of 
willing can be performed in their regular 
pnd usual manner. Insanity means a state 
in which one or more of the above 
named mental functions is or are per- 
formed in an abnormal way or not per- 
formed at all by reason of some disease 
of the brain or nervous system. 
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The question therefore, whether any 
man is of 'unsotmd mind’ can only be 
decided by reference to the ordinary 
standard of human intelligence: and 
when a case comes before a Court It is 
the duty of the Court to decide the ques- 
tion of mental capacity, and expert evi- 
dence does not relieve it from the obli- 
gation to form an independent opinion. 
A person who is not sufficiently intelli- 
gent to manage his own affairs, is not 
necessarily of unsotmd mind. ’Unsoimd- 
ness of nilnd* can be defined on certain 
states of the mind and on the outward 
conduct of the person due to his particular 
mental condition. It should have some 
connection with the derangement of mind 
which may be said to be a state of dis- 
ordered nriind. If the mind is not in any 
way deranged, but is merely weak or 
undeveloped, it cannot be said to be an 
unsound mincL 

No person can have direct experience 
of the mind of another, proper test of 
Insanity is conduct The proper test for 
insanity is not the beliefs that the person 
concerned may entertain but the conduct 
exhibited by that person. Under S. 65(2) 
of the Act therefore there must be a find- 
ing that the alleged lunatic is of unsound 
mind and incapable of managing himseli 
and his affairs and the High Court has 
power to Interfere under S. 83 of the Act 
to correct a wrong finding under S. 65(2) 
of the Act (Para 17J 

(D) Lunacy Act (1912), Ss. 18(1), 62 — 
Omission to give medical certificate In 
Form in of S^edule I — Effect. 

Section 18 occurs under Chapter TT, 
which deals with 'Reception of the Luna- 
tic’. Powers have been given to a magis- 
trate, within the local limits of whose 
jurisdiction, the alleged lunatic resides to 
entertain an application for reception 
order. Even assuming that Section 18 
applies to a proceeding to direct Inqui- 
sition under section 62 of Chapter V also, 
the omission to give the medical certifi- 
cate in Form III of Schedule I contem- 
plated hy Section 18(1) of the Act does 
not render the medical certificate value- 
less and on account of that omission, it 
carmot be thrown out. (Para 23) 

(E) Lunacy Act (1912), S. 83 — Order 
passed by Court about property in hands 
of manager after death of lunatic — 
Order is appealable under S. 83. 

The manager appointed under the 
Lunacy Act of the properties of the luna- 
tic can continue only so long as the luna- 
tic Is alive. When the lunatic dies the 
lunacy proceeding comes to an end but 
the Court must pass some order about the 
property in the hands of the manager. 
Such an order of the Court will be refer- 
able to ts jurisdiction exercised over 
the property of the lunatic under Chap- 
ter V of the Act and, therefore, the order 
must be deemed to be an order under 
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that Chapter, and an appeal against such 
an order would lie under Section 83 of the 
Act, AIR 1949 Nag 108, ReL on. 

(Para 25) 

Cases Referred; Chronological Paras 
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Nazir Ahmad 9 
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Mangal Prasad Mishra, for Appellants; 
Shiva Nandan Ray, Arun Bihari Mathur 
and Parmeshwar Prasad Sinha, for Res- 
pondent. 

RAJ KISIIORE PRASAD J. The ob- 
Hectors have appealed, under section 83 
of the Indian Lunacy Act, 1912. (Act IV 
of 1912) hereinafter referred to as the 
'Act' from the order dated 25-7-1966 pass- 
ed by the learned District Judge. Muzaf- 
farpur, under Section 65. Clau.se (2) 
the Act. declaring that Chaturbhu] Singh 
was a lunatic within the meaning of Sec- 
tion 3(5) of the Act, and. as such, the 
applicant-respondent, Gulabo Kuer, vmo 
was his own sister, had the right to file 
the application under Section 62 of the 
Act and the lunatic being incapable to 
manage his properties and to take care 
of himself, his sister, the applicant-res- 
pondent. Gulabo Kuer. should be appoint- 
ed guardian of the person and manager 
of the - properties of the lunatic, 

2. It may be mentioned at this very 
stage that the lunatic. Chalurbhuj Singh, 
died after the above order, during the 
pendency of the present appeal, and 
therefore, the learned District Judge, on 
3-1-1967 dropped the lunacy proceeding 
and the applicant-respondent who was ap- 
pointed guardian of the person and pro- 
perties of the lunatic was discharged. 

3. The following genealogy vdll be 
useful in understanding the relationship 
of the parties : — 
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MONOEI SINGH 


Eangi Singh Belli Singh 

1 1 

Objectors Bechn Singh 

(Appellants) 1 

Eaninandan Singh 


Mahe^ Singh Gnlabo Kner Chatnrbhaj 

(daughter) D. 

(Appellant-respondent) (Lunatic,) 
Disputed. 

■Hie above genealogy Is admitted by the 
objectors: and the only dispute was that 
Gulabo Kuer was not the daughter of 
Ramnandan Singh and the own sister of 
Chaturbhuj Singh but she was the 
daughter of one Surajnandan of the ob- 
jectors’ branch. The Court below, how- 
ever, has found on the evidence, that 
Gulabo Kuer was the daughter of Ram- 
nandan Singh and the own sister of Cha- 
turbhuj. whose other brother Mahesh 
Singh predeceased him. This finding has 
been challenged before this Court but on 
the evidence it must be held that Gulabo 
Kuer, applicant-respondent, is the own 
sister of Chaturbhuj Singh. 

4. In 1953. Sarjug Singh and his bro- 
ther Parsuram Singh and their first cou- 
sin, Bindeshwari Singh, who are the ob- 
jectors-appellants. belonging to the 
branch of Rangi Singh, took a deed of 
gift. Ext. A from Chaturbhuj Singh in 
respect of some properties which are 
mentioned in the application under sec- 
tion 62 of the Act. Subsequently a titled 
suit Title Suit No. 135 of 1953 was insti- 
tuted on 17-11-1953 by Surajnandan 
Singh of objectors' branch. To that suit 
the present appellants were defendants 
and Chaturbhuj was also a party. In that 
suit Surajnandan Singh asked for being 
given a share in several properties in- 
cluding the properties covered by the gift 
Ext. A which was executed by Chatur- 
bhuj in favour of the appellants. The suit 
was dismis.sed on 25-12-1955. Thereafter 
Surajnandan Singh, it was alleged by the 
appellants, set up Gulabo Kuer, respon- 
dent. who was alleged to be his daughter 
and she filed Guardianship Case No 64 
of 1961 on 20-9-I96I. The said guardian- 
ship case was dismissed on 30-3-1962 on 
which date the present application under 
section 62 of the Act was filed by Gulabt 
Kuer. in which she stated she is the full 
sister of Chaturbhuj Singh but the latter 
is deaf, dumb and idiot and incapable of 
managing his aflairs and incapable of look- 
ing up himself and his safety since hir 
birth and he was looked after bv hL« 
mother after the death of Ramnandars 
Slngli, his father. She further alleged that 
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after the death of the mother of Chatur- 
bhuj, she herself used to reside in her 
Naihar and she took care of Chaturbhuj 
Singh as well as of his properties. It was 
further said that a fraudulent deed of gift 
was taken by the objectors appellants, 
from Chaturbhuj Singh and the life of 
Chaturbhuj Singh was in constant danger, 
and, therefore, it was necessary to start 
inquisition proceeding under the Act for 
the purpose of ascertaining whether 
Chatuibhuj Singh was an idiot and in- 
capable of managing himself and his pro- 
perties. She also said at present the 
said lunatic was in the custody of the ob- 
jectors and therefore, it was prayed that 
the court may be pleased to direct an 
inquisition lor the purpose of ascertain- 
ing whe^er Chaturbhuj is of unsound 
mind and incapable of managing bims df 
and his atialrs. 

S. The First Additional District Judge, 
before whom the proceeding was pending, 
directed the alleged lunatic Chaturbhuj to 
be product and ultimately he was pro- 
duced on 6-1-1964 and then the learned 
Judge directed the alleged lunatic to be 
sent to the jail for medical observation 
lor ten days by the Civil Surgeon, 
Muzaffarpur, who was asked to send a 
report to him as regards the mental capa- 
city of the man. The Civil Surgeon, who 
was to this case examined as A. W. 5, 
submitted his report on 23-1-1964, which 
was subsequently marked as £:rt 1. It 
further appears from the order sheet of 
the case that on 24-3-1964 the learned 
Additional District Judge, who had then 
seizin of the case, called tiie alleged 
lunatic, Chaturbhuj Singh, to his Cham- 
bers for a few minutes and asked him his 
name and called Wm three times b^ he 
neither spoke anything nor looked to- 
wards him. but kept looking at the mao 
who had brought him into his Chambers 
with his Chapr^ Subsequently, the case 
was heard and witnesses were examined 
on both sides with the result that the 
learned District Judge passed the order 
under appeal, as stated above. 

6. It was contended by Mr, Mangal 
Prasad Mishra, who appeared for the ap- 
pellants, that the order imder appeal is 
wrong because on the evidence Chatur- 
bhuj. could not be declared lunatic. He 
further submitted that the application 
filed by Gulabo Kuer under Section 62 
of the Act should have been support^ 
by an affidavit but It was not so done and, 
therefore, on this ground also the appli- 
cation should have been disallowed. It 
was further urged that the report. Ext. 1 
of the Civil Surgeon was not to Form IH 
of Schedule I of the Act, as required by 
Section 18(1) of the Act, and, therefore, 
it should have been ignored. It was al» 
argued that to the report, Ext i the Civil 
Surgeon has definitely stated that Cha- 


turbhuj was never excited or violent 
during observation, which clearly shows 
that Chaturbhuj was not a lunatic. 

7. Mr. Shiva Nandan Ray, who ap- 
paired for the respondent took a preli- 
minary objection that the apical not hav- 
ing been filed by the lunatic, who was 
really aggrieved by the order under ap- 
peal was not maintainable at the instance 
of the objector who could not be said to 
be aggrieved by it. On merit he support- 
ed the order under appeal. 

8. As regards the preliminary objec- 
tion, I think it has no force. Appeal lies 
to the High Court under Section 83 of the 
Act, which is to the following effect: 

*'83 An appeal shall lie to the High 
Court from any order made by a District 
Court under this Chapter.” 

Chapter V deals ^th proceedings In 
lunacy outside Presidency Towns. It con- 
tains Section 62 to Section 83, The order 
under appeal was passed imder Section 
65(2) of the Act and. therefore, an appeal 
against an order imder Section 65(2) will 
lie to the High Court Section 83 does 
not speak or specify the person or per- 
sons who can appeal imder Section 83 
from such an order. Section 83 is In gene- 
ral terms conferring the right of appeal 
from any order passed by a District 
Court, which, to the recent case. In view 
of Sec. 2(2) of the Act. which defines 
**IMstrict Court” Is the District Judge of 
the district. When the person who Is to 
appeal under Section 83 is not specifically 
mentioned therein. It means that any per- 
son, who Is a party to the Lunacy Case 
and who is aggrieved by any order pass- 
ed under Chapter V of the Act, Is enti- 
tled to appeal. It Is true that in JoshI 
Ram Krishan v, Mt Rukmlnl BaL AIR 
1949 All 449=-ILR (1950) All 396 relied 
upon by Mr, Ray, the appellant was the 
lunatic himself; but that does not mean 
that only the lunatic has the right to ap- 
peal under Section 83 of the Act In my 
opinion, any person, who Is aggrieved by 
any order passed under Chapter V of the 
Act by e District Judge has the right to 
appeal against such order to the High 
Court under Section 83. No doubt the 
Italic Is the most aggrieved person, but 
be being a lunatic, is not capable ol 
understanding the legal Implication ol 
the order under appeid and. therefore, 
he is not expected to file an appeal. 
Objectors were interested in getting 
Chaturbhuj Singh declared not luna- 
tic, because they had earlier got a gift 
executed to their favour by Chaturbhuj 
Singh. It Is obvious, therefore, that the ob- 
jectors also aggrieved by the order under 
appeal and as sudi, they had the right to 
appeal under Section 83 of the Act, I. 
therefore, hold that the appeal by the 
objectors appelltots Is maintainable. 

9. It is tiue that to Irlahomed Yaqub 
▼. Nazir Ahmad, AIR 1920 All 80-ILR 
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40 All 504 it was held by a Division 
Bench that ordinarily an application for 
an inquisition should be supported by 
afBdavit or by the applicant tendering 
himself for examination to the Judge on 
oath in support of the allegations in his 
application and further that the applica- 
tion ought to be supported by some medi- 
cal evidence in the nature of a certificate 
of some doctor who has had a reasonable 
opportunity of seeing the condition of the 
alleged invalid. But on reading Section 
62 of the Act, it appears that it does not 
require an application imder Section 62 
to be accompanied either by an affidavit 
or a medical certificate. Certainly if it is 
supported by a medical certificate and by 
an affidavit by the applicant then the ap- 
plication will have great weight; but for 
the omission of the applicant to file an 
affidavit or a medical certificate along 
with the application the application can- 
not be said to be not maintainable. Sec- 
tion 62 says inter alia that . . .the 
District Court may upon application by 
order direct an inquisition for the pur- 
pose of ascertaining whether such person 
is of unsound mind and incapable of 
managing himself and his affairs". In the 
instant case, the application was made 
by the respondent who on the finding of 
the learned District Judge, was the own 
sister of the lunatic. Later on she was 
examined as a witness, A. W. 1 and she 
pledged her oath in support of her state- 
ment in her application under Section 62 
of the Act. Furthermore, at the instance 
of the District Judge, the alleged lunatic 
was kept under observation by the Civil 
Surgeon of the district and he submitted 
his report to the effect that ChaturbhuJ 
Singh, who was kept under observation 
by him for ten days, is deaf and dumb 
and feeble minded; but he follows the 
daily routine of life as usual and can 
xmderstand and obey simple things by 
gesture (like standing, sitting, going to 
kitchen for food, etc.) made to him. The 
Civil Surgeon also said as said above, 
that he was never excited or violent 
during observation. In the case, just men- 
tioned, it was also held that in conduct- 
ing an application for an inquisition 
under the Lunacy Act there ought to be 
a careful and thorough preliminary en- 
quiry and the judge ought to satisfy him- 
self that there is real ground for an in- 
quisition and he should seek some per- 
sonal interview with the alleged insann 
to satisfy himself that there_ is real 
ground for supposing that there is some- 
thing abnormal in the mental condition 
of the person wluch might bring him 
within the Lunacy Act. In the instant 
case, at tlae initial stage, as mentioned 
already the Additional District Judge on 
24-3-1964 had personal interview with the 
alleged insane in his Chambers in order 
to satisfy himself if there is a real 


ground for supposing that there is some- 
thing abnonnal in the mental condition of 
Chaturbhuj Singh which might bring 
him within the Lunacy Act. He noticed 
abnormalities in him which he re- 
corded in his ordersheet of 24-3- 
1964. _ It may be mentioned that 
the objectors-appeUants were asked to 
produce Chaturbhuj Singh in court but 
they avoided to do so on some ground or 
other for a long time and then ultimate- 
ly he was produced on 24-3-1964. Prelimi- 
nary enquiry was, therefore, made before , 
ordering an inquisition. In this view of 
the matter, it cannot be said that the ap- 
plication made by the respondent tmder 
Section 62 of the Act was not maintain- 
able. 

10. As regards the question as to whe- 
ther the finding of the learned District 
Judge that Chaturbhuj Singh was a lima- 
tic was correct or not Mr. Mishra placed 
number of authorities in support of his 
contention that on the medical report as 
it is, Chaturbhuj Singh could not be said 
to be a lunatic within the meaning of 
Section 3(5) of the Act Before, dealing 
■with the cases dted, it would be useful 
first to see 'the definition of the word, 
"lunatic” as given in Section 3(5) of the 
Act, which is as below; 

"3. In this Act unless there is anything 
repugnant in the subject or context. 

(5) "Lunatic” means an idiot or person 
of -unsound mind.” 

The word 'idiot’ has not been defined 
in the Act, and, therefore for a proper 
■understanding of -the word "idiot” one has 
to look to the cases cited on behalf of 
both the parties for seeking guidance. 

11. In Sonabati De-vi v. Narayan 
Chandra Upadhya, AIR 1935 Pat 423, 
Courtney Terrell, C. J. who delivered the 
judgment of the court and -with whom 
Agarwala J. agreed held that the proper 
t^ of insanity is not the beliefs that the 
person concerned may entertain but the 
conduct exhibited by that person. His 
Lordship, at page 424, observed: 

"Now no person can have direct ex- 
perience of the mind of another and the 
proper test of insanity is conduct. A per- 
son might conceivably have all kinds of 
mental unsoundness; he might have all 
kinds of delusions, but if his conduct 
remains normal, there would be no power 
imder the Limacy Act to deal -with him 
because the law of Lunacy deals with 
conduct and the proper test for insanity 
is not the beliefs that the person con- 
cerned may entertain but the conduct 
exhibited by that person." 

12. In Mt. Teka De-vi v. Gopal Das, 
AIR 1930 Lah 289 Mr. Justice Tek Chand 
J., sitting singly, held that it is only \vith 
lunatics as defined in Section 3(5) that 
the Act is concerned and that 'the Court 
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must come to an independent decision as 
to whether the person alleced to be in- 
capable o! managins himself or his anairs 
Is really a "lunatic” and the procedure 
laid down by the legislature for conduct- 
ing an enquiry Into the matter must be 
strictly followed. The following observa- 
tion of his Lordship, at page 291, can 
appropriately be read here;— 

"Now in assu ming jurisdiction under 
the Lunacy Act, the court must, first of 
pVi, keep in view the distinction between 
mere weakness of intellect and Hunatic* 
as understood in the Act In S. 3(5) a 
lunatic’ Is defined as meaning an "Idiot or 
a person of unsound mind” and it is 
hardly necessary to point out that It Is 
only with lunatics as defined above, that 
the Act is concerned. It Is, therefore, the 
duly of the Court, before, proceeding 
further, to determine judicially whether 
the person, alleged to be incapable of 
managing himself or his a flairs, is really 
a "lunatic" in this sense. Secondly it 
must ^ remembered that this finding has 
got very far reaching consequences and 
must be given after very great care and 
deliberation. It may have the immediate 
effect of putting a human being under 
restraint It might deprive him for a time, 
or for ever o( the possession and manage- 
ment of his property. It will be prima 
fade evidence of his 'lunacy* and may be 
read In proof of it in other proceedings. 
The legislature has. therefore, laid down 
an elaborate procedure for conducting aa 
enquiry Into this matter and this proce- 
dure must be strictly followed. The Court 
cannot and ought not to deal light-heart- 
edly with this important question, and It 
should not consider itself relieved of its 
responsibility by the mere circumstance 
that some or all of the relatives of the 
person concerned have declared that ho 
Is ‘lunatic’. It may be that these relatives 
honestly but mistakenly believe him to 
be of unsound mind, whereas in reality ho 
is not so: or it may be. that while dis- 
agreeing among themselves in respect of 
certain other mstten, they all have evil 
designs on his property and have made 
common cause to deprive him of its pos- 
session or management. There might be 
cases in which a person may. as remarked 
by Lord Justice James in In re E. S. (1876) 
4 Ch. D 3Ql {a supposeiS lunatic) require 
protection against his relative quite as 
much as against other persons. Every 
Court exercising jurisdiction fa lunacy 
cannot, therefore, be too cautious in this 
matter, and it must bear in mind the 
rveishty observations of Lord Davey, who 
observ'ed while delivering the judgment 
of their Lordships of the Judicial Com- 
mittee fa fa''re. John Uclaughlin. 19C^ 
AC 343. that: 

"the interest of the person alleged to be 
of unsound . mind .... ought to be zea- 
lously protected against any attempt of 


desfgnfag people, acting Innocently but 
mistakenly to place either their persona 
or their property in restraint,” 

13. In Ganga Bhavanamma v. Soma- 
jaju, AIR 1957 AndhPra 938, Subba Rao. 
C J. as he then was who delivered the 
judgment of the court on behalf of self 
and on behalf of Satyanarayana Raju. J. 
followed the observation of Tek Chand J. 
In AIR 1930 Lah 289 referred to above, 
and held that though Section 3{5) of the 
Act defines ‘lunatic’ as an idiot or a per- 
son of unsound mind, the said words have 
not been defin^ but both these terms 
Indicate an abnormal state ot mind as dis- 
tinguished from weakness of mind or 
seriility follos^ing old age and that a 
man of W’eak mental strength cannot be 
called an idiot or a man of unsound mind; 
end the Act is not intended to protect 
duH-wllled people but only those who 
suffer from a mental disorder or derange- 
ment of the mind and, referred to Hals- 
bury’s Laws of England Second Edition. 
VoU 21. which was relied upon in this 
Court also by Mr. Ray. which will be 
referred to hereinafter. 


14- In AIR 1940 All 449 a DivUion 
Bench presided over by Raghubar Dayal, 
J. as he then was. and Mushtaq Ahmad, 
J. considered the effect of an order under 
section 65(2) of the Act. The main judg- 
ment of the Court was delivered by 
Mushtaq Ahmad. J. with whom Raghubar 
Dayal J, also agreed, but added a few 
words of his own separately. There the 
appellant was the lunatic himself, who 
bad been held to be of unsound mind and 
incapable of managing his affairs within 
the meaning of Section 65(2) of the Act. 
In that case, what is meant by 'unsound- 
ness of mind' has been explained, which 
would be clear from the placltum (b) 
which is below in extenso: 


"Unsoundness of mind Implies some 
unusual feature of the mind as has tend- 
ed to make It different from the normal 
and has in effect impaired the man’s capa- 
city to look after his affairs in a manner 
fa which another person without such 
mental irregularity would be able to do 
In the matter of his own. ‘The idea sug- 
gests some derangement of the mind, 
whatever be its degree, and It Is not to 
be confused with or taken as analogous 
fo a mere mental weakness or lack of in- 
telligence. A man mav find it difficult to 
answer questions of particular class if he 
Intelligently answers questions of various 
other sorts concerning himself, his family 
and property, he cannot be cla.ssed with 
men of unsound mind being unable to 
manage their affairs. If a man is able to 
understand and answer questions on 
various matters except those relatiM W 
arithmetical calculations, he carmol ^ 
jegarded as mentally unsound. 
he would be held as having a weak 
undeveloped mind." 
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In this case also the observation quot- 
ed above of Mr. Justice Tek Chand m 
AIR 1930 Lah 289 was read with approval. 
His Lordship Mr. Justice Raghubar Dayal 
in his separate but concurrent judgment, 
held that a person with_ undeveloped 
mind or with feeble mind is not neces- 
sarily a person of unsound mind and fur- 
ther observed at page 455. as below; 

"I should think that unsoundness of 
mind can be said to be dependent on cer- 
tain states of the mind and on the out- 
v/ard conduct of the person due to his 
particular mental condition. It should have 
some connection with the derangement 
of mind which may be said to be state 
of a disordered mind. If the mind is not 
in any way deranged, but is merely we^ 
or undeveloped, it ^ cannot be said to be 

an unsound mind." . t- ..i a 

15, In Halsbury’s Laws of England. 
Second Edition, Vol. 21 Part 
paragraph 471 page 272 .which de^ with 
"Persons of unsound mind ^- 

pression has been defined to the followmg 

effect.”" • • 

"Unsoimdness of mind,_ or as it is some 

times styled lunacy or insamty, may be 
shortly defined as a defect of reason, 
consisting either in its total o’* ‘ 

sence or in its perturbation. 
bation or absence of reason which 
tutes insanity IS an abnormal state oftne 
Sm man judead ”^"'4 

which recogmses a "onnal ^ntod ^ 

rationaUty and Pronounces tot man to 

be insane. Sanity eitos w^en tte brain 
and the nervous system are m sucn a 
condition that the mental 
feeling and knowing, emotion, of ^ 
line can be performed m their re^i^ 
and usual manner. Insanity means a sta^ 
in which one or more of 
Cental functions is or are Perfo^ed m 
an abnormal way or not performed at ^ 
bv reason of some disease of the brmn 
or newoi^ system. The que^on whether 
nnv man is of unsound mind can only 

be^decided by reference *°cS\nd^hm 
standard of human mtelhgence. and when 
a case comes before a court it is ^he duty 
of the court to decide the question of 
mental capacity, and expert evidence 
does not relieve it from the obhgation to 
form an independent opimon. 

IG. In Mahipati v. Mt. ChanCTna. Am 
1934 Nag 27, Pollock A.J..C. sitting singly, 
held that a person who is not sufTicuent- 
ly intelligent to manage his own a^airs 
is not necessarily of unsomd mind and 
under Section 65 there murt be a hntog 
that the alleged lunatic is of unsound 
mind and incapable of managmg hmself 
and his affairs and the High Court has 
power to interfere to correct a wrong 
finding under Section 65(2) of the Act, 

17. The prindples which can be 
. tracted from the above decisions may be 
summed up thus; — • 


The Court in assuming jurisdiction 
tmder the Lunacy Act. must first of all, 
keep in view the distinction between 
mere weakness of intellect and 'lunatic' as 
understood in the Act. It is, therefore, the 
duty of the Court, before proceeding fur- 
ther. to determine judidaliy whether the 
person alleged to be incapable of manag- 
ing himself or his affairs, is really a 
'lunatic’ in this sense. The legislature has, 
therefore, laid down an elaborate proce- 
dure for conducting an enquiry into this 
matter and this procedure must be strict- 
ly followed. The Court cannot, and ought 
not to deal light-heartedly with this im- 
portant question and it should not consi- 
der itself relieved of its responsibility by 
the mere circumstance that some or all 
of the relatives of the persons concerned 
have declared that he is lunatic. It may 
be that these relatives honestly, but mis- 
takenly believe him to be _ of unsound 
mind, whereas in reality he is not so; or 
it may be that while disagreeing among 
themselves in respect of certain other 
matters, they all have evil designs on his 
property and have made common _ cause 
to deprive him of his jxjssession or 
management. The interest of the persons, 
^eged to be of unsound mind, therefore 
ought to be zealously protected against 
any attempt of designing people, acting 
innocently but mistakenly to place either 
their persons or their property in re- 
straint. 

Section 3(5) of the Act defines lunatic’ 
as an idiot or a person of unsound mind; 
but the said words have not been defined 
and both these terms indicate an abnor- 
mal state of mind as distinguished from 
weakness of mind or senility following 
old age and that a man of weak mental 
strength cannot be called an idiot or a 
man of unsound mind; and the Act is not 
intended to protect dull-witted people 
but only those who suffer from a mental 
disorder or derangement of the mind. 

'Unsoundness of mind’ implies some 
tmusual feature of the mind as has tended 
to make it different from the normal and 
has in effect impaired the man’s capacity 
to look after his affairs in a manner in 
which another person without such men- 
tal irregularity would be able to do in the 
matter of his ov/n. The idea suggests 
some derangement of the mind, whatever 
be its degree, and it is not to be confus- 
ed v.dth or taken as analogous to a mere 
mental weakness or lack of intelligence. 
A man may find it difficult to answer 
questions of particular class but if he in- 
telligently answers questions of various 
other sorts concerning himself, his family 
and property, he cannot be classed with 
men of unsound mind being unable to 
manage their affairs. If a man is able to 
understand and answer questions on 
variou.s matters except those relating to 
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I arithmetical calculations, he cannot he 
regarded as mentally unsound, although 
he would be held as having a weak or 
undeveloped mind. 

•Unsoundness of mind’ or as it is some 
times styled lunacy or insanity, may be 

I Portly defined as a defect of reason, con- 
sisting either in its total or partial ab- 
sence or in its perturbation. The pertur- 
bation or absence of reason which constl- 
Itutes insanity is an abnormal state of the 
[min d of a man judged by a standard 
recogidses a normal standard or 
rationality and pronounces that man to be 
Insane. Sanity exists when the brain and 
the nervous system are in such a condi- 
tion that the roental functions of fee l i n g 
and Imowing emotion and of willing can 
be perform^ in their regular and usual 
manner. Insanity means a state in which 
one or more of the above named mental 
functions is or are performed in an ab- 
normal way or not performed at all by 
[reason of some disease of the brain or 
'nervous system. 

The question therefore, whether any 
maw is of unsound mind, can only be de- 
rided by reference to the ordinary stand- 
ard of human intelligence; and when a 
case comes before a Court it Is the duty 
of the Court to decide the question of 
mental capacity, and expert evidence docs 
not relieve It from the obligation to form 
an Independent opinion. A person who is 
not sufficiently intelligent to manage his 
own affairs, is not necessarily of unsound 
atind. ‘Unsoundness of mind* can be de- 
fined on certain states of the mind and on 
the outward conduct of the person due to 
his particular mental condition. It should 
have some connection with the derange- 
ment of mind which may be said to be a 
state of disordered mind If the mind is 
not in any way deranged, but Is merely 
weak or imdeveloped, it cannot be said 
to be an unsoiind mind. 

No person can have direct experience of 
the mind of another, proper test of in- 
sanity is conduct. The proper test for in- 
sanity is not the beliefs that the person 
concerned may entertain but the condurt 
exhibited by that person. Under Section 
65(2) of the Act, therefore, there must bo 
a finding that the ^eged lunatic is of 
unsound mind and incapable of managing 
himself and his affairs and the High Court 
has power to interfere imder Section 83 
of the Act to correct a wrong finrfiTtfy 
under Section 65(2) of the Act. 

18. In the light of the above principles, 
therefore, let us see how far the 
of the learned District Judge holding that 
Chaturbhuj was a 'lunatic* witUn the 
meaning of Section 3(5) of the Act was 
justified and legaL The materials on the 
record which will be referred to herein- 
after, in my oplition, prove beyond any 
reasonable doubt that Chaturbhuj was a 
lunatic' as understood in the Axd 


19. The learned Additional District 
Judge, as mentioned earlier also in para- 
graph 9 of this judgment, examined Cha- 
turbhuj Sir^h and had him produced be- 
fore him in his Chambers for some per- 
sonal interview and what might be called 
a mild type of examination by putting 
questions to him. He put questions to him 
to which Chaturbhuj kept quiet and in- 
different. As will appear from order no. 
44 recorded later on 24-3-1964 that the 
learned Additional District Judge called 
the alleged lunatic Chaturbhuj Singh for 
a few minutes and asked him bis name 
and called lihn three times but he neither 
spoke anything nor looked towards him, 
but kept looking at the man who had 
brought him Into his Chambers with his 
Chaprasi. This conduct exhibited by 
Cbatmbhuj Singh surely indicated an ab- 
normal state of mind and some imusual 
feature of the mind as distinguished 
from weakness of mind or from a man of 
weak mental strength. *rhls conduct of 
C^turbhuj Singh prlma fade showed 
that he was suffering from some mental 
disonleror derangement of the mind and 
Impaired his capacity to look after 
him self and his affairs i n a manner In 
wm^ another person without such meri- 
ts irregularity would be able to do in 
matter of his own. The inability of 
Chaturbhuj to understand and answer 
simple questions, like asking his name, 
a^ his Inability to look at the Judge 
when called three times, were clear 
enough to indicate that Chaturbhuj was 
of unsound mind. After this preliminary 
enquiry by the Additional District Judge, 
he directed the inquisition in question. 

20. Thereafter the Civil Surgeon, who 
submitted his report, Ext. 1 and who was 
examined as A. W. 5 no doubt, mentioned 
that Chaturbhuj, who was kept under 
observation In the jail by him for ten 
days, is deaf and dumb by birth and fee- 
ble minded but he followed the daily 
routine of life as usual and can under- 
stand and obey simple things by gesture 
(like standing, sitting, going to kitchen 
for food, etc.) made to him and that he 
was never excited or violent during ob- 
•ervation, stated In. his evidence that 
Chaturbhuj was incapable of looking 
jtiter his properties and that he was a 
bom idiot. It Is true that the Civil Sur- 
geon admitted that he had not specifi- 
cally mentioned in bis report that Cha- 
turbhuj was a bom idiot, but he gave 
reasons which led him to the conclurion 
mat Chaturbhuj was a bom idiot The 
Civil Surgeon stated that an idiot has 
no Initiative of any kind except for the 
wgetable life. He further stat^ that he 
spent about two hours on the dally ob- 
servation of Chaturbhuj Singh and deni- 
ed the suggestion that his report was 
wrong. Murii emphasis, however, was 
laid on the last statement of the Civil 
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Surgeon in his report. Ext. 1 that he did 
not find him excited or violent during 
observatioTi, and relying on it, it was 
contended that Chatinrbhuj was not a 
lunatic at alL The fact that Chaturbhuj 
did not become excited or violent during 
observation by the Civil Surgeon only 
indicates that Chaturbhuj was not a luna- 
tic of violent type. Derangement of the 
mind may be of difierent degrees. The 
outward conduct of Chaturbhuj Singh, 
referred to above, was sufficient to show 
that he was a lunatic of a mild and quiet 
type, but nevertheless the above imusual 
feature of the mind implied unsotmdness 
of his mind and not a weak or undeve- 
loped mind. The learned District Judge, 
therefore, after taking into consideration 
the opinion of the learned^ Additional Dis- 
trict Judge, above mentioned who had 
personal interview with Chatiurbhuj Singh 
and after a consideration of the evidence 
of the Civil Surgeon, A. W, 5 accepted the 
evidence of the applicant-respondent, A. 
W. 1 who was the own sister of Chaturbhuj 
and, her ■witnesses, A. Ws. 2 to 4 who 
were all of -village Kamalpura where 
Chaturbhuj Singh resided and came to 
the conclusion that he had no hesitation 
to hold that Chaturbhuj Singh was an 
idiot and, as such, a limatic as contem- 
plated by the Act, 

21. It is true, as observed by Tek 
Chand, J. in AIR 1930 Lah 289, that the 
finding of the District Judge, who is to 
determine judicially whether Chatmbhuj 
Singh alleged to be incapable of managing 
himself or his affairs, was really lunatic 
has got very far reaching consequences 
but in this case, the learned District 
Judge has kept in -dew the duty of the 
Court to determine judicially as required 
by Section 65(2) of the Act. I am, there- 
fore, unable to accede to the contention 
of the appellants that judicial determina- 
tion by the learned District Judge of the 
lunacy of Chaturbhuj was not correct. 

22. It may be mentioned here that the 
objectors were most interested in getting 
Chaturbhuj Singh declared not lunatic 
and in getting the application of the res- 
pondent under Section 62 of the Act 
rejected, because they had earlier, as 
mentioned before, talten a deed of gift 
from this lunatic Chaturbhuj Singh. The 
learned District Judge has observed that 
from the endorsement made by the Sub- 
Registrar on the deed of gift. Ext. A it 
appears that the admission of the execu- 
tion was indicated probably by signs and 
gestures. In these circumstances, the vali- 
dity of Ext. A would be in dispute and 
for this reason the objectors are very 
much interested in order to get Ext. A 
upheld and declared valid to see that 
Chaturbhuj was not declared lunatic. On 
the finding of the learned District Judge, 
the deed of gift. Ext A would now be 


ineffective to give any -title to the appel- 
lants to -file prdperties covered by the 
deed of gift E^ A. I therefore, hold that 
the finding of the learned District Judge 
that Chaturbhuj was an idiot and as such 
a 'limatic’ under the Act and as such 
incapable to looking after himself and his 
affairs is justified and legal and accord- 
ingly I affirm it * 

_ 23. I may also deal -with the conten- 
■tion of the appellants that as the medical 
certificate is not in Form in of Schedule 
I of the Act, as required by Sec. 18(1) 
of -the Act it is of no value. It was con- 
tended on behalf of the respondent that 
Section 18 of the Act does not apply to a 
case where a proceeding for inquisition 
has been instituted against the lunatic 
under Section 62 of the Act by any per- 
son who is authorised under Section 63 
ot the Act to make that application, Sec- 
■fion 18 occurs under Chapter 11, which 
deals vnth 'Reception of the Lunatic’. 
Powers have been given to a Magistrate, 
within the local limits of whose jurisdic- 
tion, the alleged lunatic resides to enter- 
tain an application for reception order. 
Even assuming that Section 18 applies to 
a proceeding to direct inquisition under 
Section 62 of Chapter V also, the omission 
to give the medical certificate in Form III 
of Schedule I contemplated by Section 
18(1) of the Act does not, in my opinion, 
render the medical certificate valueless 
and on account of that omission, it can- 
not be thro-wn out. But, in the instant 
case, the proceeding was started under 
Chapter V which deals -with proceedings 
in lunacy outside Presidency Towns and 
with inquisition. The learned District 
Judge, it was conceded, had the power 
to send the lunatic for observation to jail 
and to call for a report from the Civil 
Surgeon of the district. For this reason, 
the report of the Ci-vil Surgeon A. W. 5, 
cannot be said to be illegal or contrary 
to law, simply because it is not in accord- 
ance -with Section 18 of the Act which 
only deals with medical certificate. The 
learned District Judge, has, therefore, 
rightly relied on the medical certificate. 
Ext. 1 of the Ci-vil Surgeon, A. W. 5. 
The objection, therefore, has no force. 

24, The next question to be consider- 
ed is, what is the effect of the death of 
the lunatic, Chaturbhuj Singh, after the 
order under appeal had been passed 
during the pendency of the appeal in this 
court? This question came up for consi- 
deration before a Di-visional Bench of the 
Nagpur High Court in Bhaoorao v. 
Chandrabhagabai, ILR (1948) Nag 465*= 
AIR 1949 Nag 108, which was presided 
oyer by Mr. Justice Pollock and Mr. Jus- 
tice HidayatuUah, as he then was. The 
judgment of the Court was delivered by 
Hidayatull^ J. as he tiien -was and 
before their Lordships also, as here, it 
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was contended by the respondent that the 
appeal should be dismissed. In rejecting; 
that contention, his Lordship Hidayat- 
uUah, J. at page 467 lot lLR)-(at p. 109 
of AIR) observed:— 

"There is no provision in Chapter V of 
the Indian Lunacy Act for the removal 
of a guardian or manager of a lunatic 
when the lunatic dies. In this respect the 
provisions of the Lunacy Act resemble 
those of the Guardians and Wards Act. 
But a manager can continue only so long 
as lunatic is alive. When the lunatic dies 
the lunacy Jurisdiction comes to an end 
and the court must pass some order about 
the property in the hands of the manager. 
If the title to the property be in dispute 
the Court may either decide the issue or 
ask the manager to file an interpleader 
stiit But which ever course Is followed, 
the order of the Court will be referable 
to the jurisdiction exercised over the pro- 
perty of the lunatic under Chapter V and 
the order must be deemed to be an order 
under that Chapter. Under Section 83 of 
the Indian Lunacy Act an appeal lies 
against an order made under Chapter V. 
of the Act" 

25. The principle, therefore, which 
would apply here Is as below: 

The manager appointed under the Lima- 
icy Act of the properties of the lunatic can 
continue only so tong as the lunatic Is 
{alive. When the lunatic dies the lunacy 
proceeding comes to an end but the 
, Court mu^ pass some order about the 

I property In the hands of the manager. 
Such an order of the Court will be refer* 
able to its jurisdiction exercised over the 
property of the lunatic under Chapter V 
of the Act and, therefore, the order must 
be deemed to be an order under that 
Chapter, and, an appeal against such an 
order would lie under Section 83 of the 
Act 

26. In view of the above. I think that 
the appeal cannot be dismissed on the 
mere groimd that the lunatic has died 
during the pendency of this appeal The 
order which has been passed by the learn- 
ed District Judge, on 3-1-1967. as will 
appear from O^er Ko. 108 is that the 
respondent was discharged and the pro- 
ceeding was dropped. This order. In my 
opinion. Is correct and legal I. therefore^ 
aSirm the order of the District Judge to 
the effect that the respondent is discharg- 
ed from the guardianship of the lunatic 
as the lunatic has died and vdth his death 
the lunacy proceeding has come to an end. 

27. It follows, therefore, that the ap- 
peal falls, and Is dismissed and the judg- 
ment of the court below is affirmed, but. 
In the circumstances of the rg«m. there 
will be no order for costs of fhu Court 
RSK/D.V.C, Appeal dismissed. 


AIR 1969 PATNA 42 (V 56 C 13) 

N. L. UNTWALIA AND 
S. WASIUDDIN. JJ. 

Basta Colla Colliery Co. (P) Ltd., Pett- 
tioner v. State of Bihar, Opposite Party. 

Tax Case No. 24 of 1965. D/- 4-7-1968. 

Sales Tax — Central Sales Tax Act 
(1956), S. 8(1)(4) — Central Sales Tax 
(Bihar) Rules (1957), Rr. 9(2){a) and 9-B 
(3 }(b) — Claim to be taxed at concessional 
rale — Filing of declaration in Form 'C 
and certificates in Form 'D' — Rr.9(2)(a) 
and 9-D(3)(a) imposing rigid time-limit are 
Dltra vires rule making power of State 
Government. AIR 1963 Mad 125 & Affi 
1962 Mad 410, Diss. 

It is manifest that the requirements rf 
rules 9{2)fa) and 9-B(3)fa) of the Central 
Sales Tax (Bihar) Rules. 1957. for attach- 
ment of the declarations and the certi- 
ficates with the returns Imposes a time- 
limit or fixes the period within which 
Buch declarations and certificates have 
got to be filed. 

S^ion 8(4) of the Central Act did noJ 
authorise the framing of rules and pre- 
fiOTbing of any rigid tirae-limiL Hence. In 
absence of any specific and clear provl- 
« eiAer in imb-section (3) or sub-sec- 
of the Central Act 
the SUte Government was not authorised 
to frame rule to bring home tho 
rigour of tlme-Umlt for the submission ol 
the declarations and the certificates, fa 
declarallom 

and Uie certificates In Forms C and D as 
r^uired 1^ ^e Central Sales Tax (Bihar) 
Buies could be furnished after the fiHnp 
of the returns and none of the authori- 
Ues. the jessing, the Deputy Commls- 
the Board, was right in its view 
of LmiUng the time for the filing of the 
declarations and the certificates with the 
:^um. The requirement of the rules 0 
(2)(a) and 9-B(3)(a) in so far as it Imposes 
a time-limit by necessary Implication Is 
ultra vires the rule making power of the 
S^e Government AIR 1963 Mad 125 & 
^R 1962 Mad 410, Dissented from. Case 
law discussed. (Para gj 

^e assessee, undoubtedly, could be 
and ought to be given an opportunity to 
lumlsh to the assessing authority the dec- 
larations and certificates In the prescrib- 
ed forms after the filing of the returns 
and before the passing of the assessment 
order. It could also be given an oppor- 
tunity to furnish them even after the 
passmg of the order If the appellate auth- 
ority or the revislonal authority could 
be satisfied that sufficient cause had been 
made out for giving such an opportunity. 

•tm. t (Para 15) 

Where, however, the assessee did not 
file before the assessing authority the deo- 
larations and the certificates which had 
iL/JL/E592/68 ^ • 



. Basta CoUa CoUiery Co. v. State 43 

nf The dealer was served with a notice to 
Jjeen received by disclosed produce its account books in^pport of 

assessment and ”9 ^lev were the returns submitted by it The dealer s 

before the authority as to y representative appeared on 31-10-60 

jiot filed; Tint be before the Assessing authority but the 

Held, that furnish the dec- examination could not be fi^sed on that 

g ven an opportum^ to m adjourned to 23-11-60. 

rations and certificates after On that date, the dealer filed an apphca- 

the assessment order. _ t tijne Xhe case was adjourned 

Cases Referred; several times. Finally, on 10-5-61 it was 

(1068) AIR 1968 Mad 311 (V 551 taken up when the dealer appeared and 

^ (1967) 20 STC 388. Tirukoilur Oil produced its account books for the year 

Mills V. State of Madras 1958-59 in another <^e for which 

119681 1968-21 STC 120 (Madl. Gor- 3^30 fixed m respect of this 

don Woodreffe and Co. (Madrasi period, but it did not produce the account 

Private Ltd. v. State of Mad^^ 13 P^^^s^^for the year 1959-60. ^e penod 
fl967) AIR 1967 SC 1823 in question. It was stated by the deal 

^ (1967) 20 STC 367. Sales T^ Offi- representative that the account books 

£r Ponkunnam V. K. I. Abr^ 13 The time-petiUon w^ 

(19651 AIR 1965 All 483 fV 52) rejected and separate assessments were 

'^0965) 16 STC 21. MurU Dhar v. ^ssed in the two separate cares, one 

Sales Tax Officer. Agra jgsg) and *e 

#1964) AIR 1964 Ker 131 (V 511 other under the Central Act (74 of 1956). 

^ (19^1 15 STC 110 (FBI, Abraham concerned in this epe 

V Sales Tax Officer, Ponkutm^ under the Central Act In thxs 

#1963) AIR 1963 Mad 125 (V 50) assessing authority did not ei^ 

' (1962) 13 STC 680. Deputy Coiimr. hanre the turnover of the dealer m r^ 

#1^2^ AIR 1962 Mad 410 (V 491— ^ ^ j pgr cent under Sec. 8(1) of 

*^a96'>) 13 STC 686. Deputy Commr. Central Act (74 of 1956). on the total 

a'con^e?cial Taxes v. Manohar the^Cent Rs 22.15 253.M P^ on account 

Ta?Swar Prasad and Ramesh^ GoJl^ I^d^t^reg^stere'd dealera^ 

p^sad II for PeUUoner; S. Sarwar AM. of 1959-60. The clmm w^ 

(Opposite Party. ^ , .v, tT,„t. rejected on the ground, to 

ORUEE y“Vn'rSsa1STaf Art 

Court under Sech jgsgj read J application of concessional rate on 

Sales Tax Act 1950 S^^gs Tax rt o? the dealer’s turnover m res- 

vnth section 9(31 oI tn ^ any Pa« declarations and certificates 

Act 1956 (Central Act (giharl P^f of wP ^ prescribed manner. 

rulk^^?57^h^ SrSeWet- ^ an^c^^^^^^ 

- — £"i«Km^;bv 

“'•■(jhSer ta Ihb t..* . But hu has aonaplcuoualy laUad to 

atenTi of this ^ to tlS^g'jVo” tha submit them as yat 

Bional rate of iQn6 on sales ^ The assesses went up In appeal 

Central Sales Tax and ^nder Section 30 of the Bihar Act (19 of 

covered .bV-declaratoM o uno Deputy Commissioner. It 

D form. If filed before the app lyoy) Commissioner 

ority is valid in law. be orations and certificates were filed 

2. After stating the ^e aec. ^bout rupees 

necessary 1°, ^fbp^"'real controversy and ^ j ^5 but even before the Deputy 
to bring out t^ rom con rnmmis^ioner declarations and certificates 

points for dete^'natiOT m of the sales of about rupees 

&aU reframe It and ai^eri wive lacs were not filed. The Deputy 

3. Messrs. Basta ^oUa submit- ^mmissioner dismissed the appeal. It is 

(PI Ltd., the assessing autho- said that he had allowed the appeal filed 

ted returns to the P^ ^ turnover on ac- from the ex parte order of 
ritv disclosing -- follows; — respect of the imposition of tax und^ 

fount of inter-state sales [^e^^Bihar Sales Tax Act and remand^ 

Quarter ending 6 35 160 30 N.P. the case to the assessing authority. 

folo:!^ :::::: g J-.BB-.PIO.II N P. Sf a?plalTn:\hL:care wa;-^ 

IJ-- -■ £to sVs; 

Bs. 32.44.734 66 N. R larations and certificates along 
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retxirns and since they were not filed in 
the prescribed forn and in the prescrib- 
ed manner, it lost the benefit of conces- 
sonal rate of tax. 'While sayinR so, the 
Deputy Commissioner added — "It is signi- 
ficant to point out that "he did not care 
to file these declarations and certificates 
even after the expiry of the year imder 
assessment but before the completion of 
assessment”. Lastly, he said — * "I do not 
think it is open to this court to excuse 
the delay in submission of the declara- 
tions and certificates.” 

5. The dealer went up in revidon be- 
fore the Board under Section 31 of the 
Biliar Act (19 of 19S9). The Board has 
dismissed the revision holding on the 
basis of two decisions of the Madras 
High Court in Deputy Commissioner 
(Commerdal Taxes) v. Parokutti Hajee 
Sons, (1962) 13 STC 630«(AIR 1963 Mad 
125) and Deputy Commissioner of Com- 
mercial Taxes v. Manohar Brothers, 
(1962) 13 STC 686“ (AIR 1962 Mad 410). 
that non-observance of the rules by the 
assessee in the matter of production of 
declarafions in Form C and the certificates 
in Form D which inevitably deprive It 
of the benefit of concessional tax under 
SecUon 8 (1) of the Central Act. Beading 
the order of the Board, passed in revi- 
sion, as a whole, it Is dear that It also 
rejected the argument put forward on 
b^U of the assessee that opportunity 
ought to have been given and ought to be 
given to It for production of the declara- 
tions and the certificates even after the 
passing of the assessment order either by 
the Deputy Commissioner or by the 
Board not only by taking the view that 
the Deputy Commissioner or the Board 
had no such power but also on the ground 
that no case had been made out for giv- 
ing such fresh opportunity or opportu- 
nities to the assessee. 

6. The assessee’a appUcaUcn. under 
SecUon 33(1) of the Bihar Act (19 of 1959) 
filed before the Board eventually came 
to be disposed of by the Commerdal 
Taxes Tribunal, Bihar, It was rejected by 
it. On being directed by the High Court, 
the Tribunal has now stated the case on 
the question of law mentioned above. 

7. In our opinion, from the order of 
the Board passed in revision, the points 
whIA fall for deteimination are these — 

(i) Whether rules 9{2)(a) and g-B{3)(a) 
of the Central Sales Tax (Bihar) Hides. 
1937, reqifiring the register^ dealer who 
dntrnq to have made sales to another 
registered dealer or to Govt to attach 
and file the dedarations in Form C and 
the certificates in Form D %vith his return 
In Form I, is constitutionally valid? 

(U) If not when the declarations and 
certificates should have been filed? 

(lii) Whether the appellate authority or 
the xevldonal authority had, in the dr- 
cumstances, power to accept the declara- 


tions and certificates if filed after the 
passing of the assessment order? 

(iv) Whether on the facts and in the 
drcomstances of this case the Board has 
committed any error of law in refusing 
to give such an opportunity to the as- 
sessee for the filing of the declarations 
and certificates at a late stage? 

8. To bring about the real controversy 
and the points which do arise for determi- 
nation in this case, we propose to reframe 
the question of law in the manner indi- 
cated below. We would add here that 
the learned counsel for the parties had 
no objection to the refraniing of the 
question in that manner. 

Question of law as reframed: 

\^ether on the facts and in the dr- 
cumstances of this case the assessee 
coifid be and ought to have been given 
an opportunity to furnish to the assess- 
ing authority declarations and certi- 
ficates In the prescribed forms under Sec- 
tion 8(4) of the Central Sales Tax Act 19 
of 1956 after the filing of the returns or 
the passing of the assessment order, to 
enable It to be taxed at the concessional 
rate under section 8(1) on the turnover 
of Rs. 22,15,253.64 P. or any portion 
thereof? 

9. It will be useful here first to read 
the relevant provisions of the Acts and 
the Rules. Section 8(1} of the Central Act 
(74 of 1956) says:— 

"8. Rates of tax on sales in the course 
of inter-State trade or commerce. — (1) 
Every dealer, who in the course of Inter- 
State trade or commerce — 

(a) sells to the Government any goods? 
or 

(b) sells to a registered dealer other 
than the Government goods of the de- 
scription referred to in sub-section (3)} 
shall be liable to pay tax imder this Act, 
which Khfljl be one per cent of his tum- 
over,” 

But the liability to the Central Tax 
under the said provision of law at one 
per cent of his turnover fn respect of the 
sales enumerated In clauses (a) and ^) 
of Section 8(1) Is conditioned upon the 
fulfilment of the requirement under see- 
tion 8(4) which provides*. — 

"8(4) The provisions of sub-section (1) 
shall not apply to any sale In the course 
of Inter-Stote trade or commerce unless 
the dealer selling the goods furnishes to 
the prescribed authority in the prescribed 
manner — 

(a) a declaration duly filled and signed 
by the registered dealer to whom the 
goods are sold containing the prescribed 
particulars in a prescribe form obtained 
from the prescribed authority; or 

(b) if the goods are sold to the Gov- 
ernment, not being a registered dealer, 
a certificate In the prescribed form duly 
filled and rigned by a duly authorise 
officer of the Government." 
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The thirteenth section of the Central 
Act confers the rule making Power on 
the Central Govt, as also on the otate 
Government. Sub-section (3) of the smd 
section confers the general power on the 
State Govt, to make rules not 
ent with the prov^or^ 
the rules made by the Central 
under sub-section (1) to carry out_ the pur- 
poses of the Act. Without prejudice to 
the powers conferred 
it is provided in sub-section (4) of Sec- 
tion 13 that the State 
make rules for all or any of the follow 

ing purposes, n^ely; ^ ^ , 

(g) the time within which, the marm^ 
in which and the ^uthoriti^ to who^y 
change in the ownership of ^y 
or in the name, place or natoe of a^ 
business carried on by any dealer shaU 
be furnished.” 

Buies have been framed 

l\ ISd™. 13 =t to AA c^ed 


by the notice issued under the proviso to 
sub-section (1) and not where fte regi^ 
tered dealer is required to furnish, ordi- 
narily and generally as is the_ case, 
voluntarily returns within such period as 
may be prescribed. The rules framed 
under the Bihar Act are called the Bihar 
Sales Tax Buies, 1959. Buie 10 of these 
Buies requires every registered dealer, 
unless otherwise required under the pro- 
viso to sub-section (1) of Section 14, to 
furnish to the prescribed authority quar- 
terly returns and also an annual return 
in Form XIL Sub-rule (2) of this rule 
says that the returns under sub-rule (1) 
have to be filed within one calendar month 
of the expiry of the period to which the 
returns relate. In other words, the quar- 
terly returns or the annual return, as 
the case may be, have got to_ be filed 
within a feed period of time i. e., one 
calendar month of the expiry of the 
quarter or the year. 

That being so, it is manifest ttat fte 
requirement of Br. 9(2)(a) and 9-B(3) 


of Section 13 of Ce^rai ^^ (1)" of the ^fenlral Saie^ Tax (Bih^) 

the Central Sales Tax ^^r) ; Buies, 1957, for attachment of the decla- 

Bule 9 (2) (a) of s^d Bul^ Jq rations and the certificates with the r^ 

'•(2) (a). A registered dealer who clai^ imposes a time-hmit or fixes the 

to have made sale to another period within which such declarata^i 

dealer shall, in respect of clam, at certificates have got to be filed. The] 

tach to his return in Form I toe porno did not empower the Gov- 

marked 'ongmal’ of the emment to frame a rule fijung a rigid 

ceived by him from the purcnasmg purpose of furnishing decla- 

dealer.” . „ rations and certificates to carp^ out toe 

Buie 9-B(3) makes a smdar Prowpon purposes of the Act in accordance ^th 
liring the registered dealer to attato sub-section (4) of Section 8 of toe Cen- 



hhn toom toe^fficer of toe Gove^e^t 
in respect of toe sales made to it. Buie 
8(1) of the Buies aforesaid says : 

"8. Betums : — (1) Every 
dealer shall furnish to toe Assistmt 
Commissioner. Supe^tendent or 


eu iiicuiiicx vYcw . ,r A 

embrace within its ambit the power ^ to 
pj- 05 cribe the time— limit for furnishing 
toe declarations and toe certificates As 
argued by toe learned Additional Gov- 
ernment Pleader, toe requirment of fil- 
ing such declarations and certificates 


rr.mTni<?<;inner Supermxenaeni, uj. mg sucn - — -------- 

SnTsmerintendent quarterly returns m the return per se is undoubtedly] 

T ^Ta^o an annual return, in the prescribing toe manner to file toem. But 
™ Fo^ S toTb^ of toe quarterly Pmce toe retur^. 

same roi^ u ^ c„^’u -rpfiTm shall rTr^f +« “Hp filed within the rigid time- 


same r orm, on uic 

returns for toe year. Such 

be furnished in the manner and by tne 

date prescribed in respert 

under the Bihar Sales Tax A.ct, 1947 

Stoar Act XIX of 1947) and toe rules 

framed thereunder. 

Sub-section (1) of Section 14 of the 
Bihar Act (19 of 1959) runs thus 

"14. Betums; — (1) Every registered 
dealer shaU furnish such reto^ ivitoin 
mcli period and to such authority as may 
be prescribed: 

Provided that the prescribed autoori^ 
may require any dealer by notice m rmt- 
ing^ to furnish such returns vutoin mch 
period as may be feed by toe said autho- 

lity.** 

Sub-section (3) of the I4th Se^on em- 
nowers the prescribed authority to 
tcnd toe period for sub^sion of tfe 
xet^ only if the period has been feed 


got to be filed within the rigid time- 
limit of one calendar month of toe ct- 
piry of toe period to which it relates, 
toe requirement of furnishing toe dec- 
laxations and. tha ^ cartificatas a fortioTi 
imports that time-liimt. 

Section 8(4) of toe Central Act did not, 
authorise toe framing of rules and pre-; 
scribing of any rigid time-hmit. Hence, 
in absence of any specific and clear pro- 
vision either in sub-section (3) or sub- 
section (4) of Section 13 of toe Centml, 
Act, toe State Government was not auth- 
orised to frame the rule to bring horne 
the rigour of time-limit for the sub- 
mission of toe declarations and toe certi- 
ficates. In contrast, toe language of 
clause (g) of sub-section (4) of Sec. 
extracted above, is noteworthy, where me 
two phrases, viz., "toe time ..YTO 
which" and "toe manner In which 
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been used to empower the State Govern- 
ment to frame the rules distinctlv for the 
two purposes, as the latter phrase was 
not enough to cover the former. In that 
view of the matter, we would hold that 
the declarations and the certificates in 
Forms C and D as required by the Central 
Sales Tax (Bihar) Rules could be 
furnished after the filing of the 
returns and none of the authorities, the 
assessing, the Deputy Commissioner or 
the Board, was right in its view of limit- 
ing the time for the filing of the declara- 
tions and the certificates with the return. 
The requirement of the rules 9 (2) (a) 
and 9*B(3)(a} in so far as it imposes a 
time-limit by necessary Implication is 
ultra vires the rule making power of the 
State Government 

10. It may, however, be stated here 
that It appears from the order of the 
Board that the Bihar Government had 
Issued a circular order No. C. S. T. 38/61- 
9808, dated the 28th July. 1961, 

ing note of delays in assessees' ol> 
taining the required declarations and that 
they should be given reasonable oppor- 
ttmlty for submitting the C and D Forms 
before the actual completion of the as- 
sessment. Although in July 1961 the issu- 
ing of such a circular was against the 
requirement of the Central Sales Tax 
(Bihari Rules, on a correct position of 
law as discussed by us. the instruction 
was quite reasonable and fair. It may 
also be added that that rule now stands 
amended retrospectively with effect from 
the 4th December, 1961. I may only 
quote one of the amended rules. Rule 6 
(2)(a) which now reads as follows:— 

"9(2)(a) A registered dealer who claims 
to have made a sale to another register- 
ed dealer shall, in respect of such claim, 
attach to his return In Form I the por- 
tion marked 'original’ of the declaration 
received by him from the purchasing 
dealer or shall submit the said declara- 
tion at any time before final assessment, 
11 the assessing authority ao pennits: 

• • ■ • • 

Explanation For the purposes of 
this clause, the expresaon ’’finai assess- 
ment" shall be deemed to Include any 
fresh assessment made by the assessing 
authority as a result of such direction by 
the appellate authority. 

11. It is. however, obvious that the 
required declarations and certificates, 
generally and ordinarily, have got and 
should be furnished tefore the assess- 
ment is made by the assessing authority. 
After alL the assessing authority has 
got to be satisfied about the claim of the 
assessee to give him the benefit of the 
concessional lax In accordance vdth sec- 
tion 8(1 j of the Central Act. There is no 
time-limit fixed by the law for the pass- 
ing of the assessment order in respect of 


any period in relation to which return 
has been filed. That being so. it Is mani- 
fest that the declarations and the certifi- 
cates when required to be filed before 
tte completion of the assessment arenol 
bringing about the Imposition of any 
l^e-limit. but are necessary to be so 
filed in order to enable the authority to 
complete the ^sessment and to allow or 
reject the claim of the assessment for 
Imposition of a concessional rate of C^- 
tral Sales Tax, 


12. If, however, the assessee Is not 
able, for suflident cause, to furnish the 
^uisite declarations and the certificates 
In Forms C and D before the passing of 
the assessment order before the assessing 
authority, he may prefer an appeal to 
the appellate authority which exercising 
toe powers under section 30(5) of the 
Bihar Act (19 of 1959). will be competent 
to set aside the assessment and direct 
the assessing authority which made the 
assessment to pass a fresh older after 
further enquiry on giving a fresh op- 
portunity to the assessee to furnish the 
declarations and the certificates Similar 
will be the power of the revisiona! auth- 
ority under Section 31 of toe Bihar Act. 
In our opinion, therefore, to the extent 
iriews have been expressed by the Deputy 
Commissioner or the Board against the 
ones we have taken, they are wrong. 


. «Kgn Dv me Madras 
High Court In the two decisions mention- 
ed in the judgment of the Board, viz.. 

1963 Mad 125) & 
(1962) 13 STC 686-(Am 1962 Mad 410) 
K we sav so with respect, not good law. 

point has been well considered, and 
if we may say so with respect proper 
law has been enunciated by the Full 
Bench of the Kerala High Court in Abra- 
ham V. Sales Tax Officer. Ponkunnam. 
(19M1 15 STC 1I0-(AIR 1964 Ker 131) 
(FB). To the same effect Is the view 
taken by a learned single Judge of the 
Allahabad High Court fn Murli Dhar 
Dharamoal Daresi v. Sales Tax Officer 
21 -(AIR 1965 All 
483). fol owing the Full Bench decision 
of the Kerala High Court The Kerala 
decision has been upheld by the Supreme 
Ponkunnam 

yiio 20 STC 367- 

(AIR 1967 SC lB23j After the Full Bench 
d^ion of the Kerala High Court the 
Madras High Court has also revised its 
opinion and fallen in line with the view 
«pressed bv the Kerala High Court in 
two deci.sion.^ In the Tirukoilur Oil Mill- 
Madras (1967) 20 STC 388- (AIR 
19M Mad 311) and Gordon Woodreffe 
and Co (Madras' Private Ltd v. Suta 
of Madras. (1968i 21 STC 120 (Mad) 


in me Kerala case which went upto the 
Supreme Court. Rule 6 of the Central 
Sales Tax (Kerala! Rules, 1957, required 
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the dealer to submit a return of all ^ 
transactions in Form II together with the 
connected declaration fonns 
reach the assessing authority on or before 
the 20th of each monA showing the 
turnover for the precedmg mona. To 
this requirement of the mam sub-rm 
fll of Rule 6, a proviso was msertea oy 
rnSificatfon dated the .3rd January. 
1958; but the Government in .ite wisdom 
thought that that Proviso which enabled 
the dealer in cases of 
of declaration forms to subrhit th^ at 
any time before the assessment is made, 
was giving them too wide a gap 
?^rffore^ it was sought to be curtmlgl 
hv insertion of a second proviso by non 
fiction dated the 26th April I 960 , stating 
in the second proviso that A*? 

submitting the dSe 

not exceed three months from the da 
rf sJfin a-estion, But fen it was ^ 
that any declaration forms 
dealerT could not be filed withm the 
toe limited by the second Provis° 
the time had already expir^ 
fore, a third proviso was added by noti 
ficalion dated the 16th January, 1961, 
saving that all declarations pending ^b- 
Son by the dealers on the 2nd May. 
1960 shall be submitted not later th^ 

the 16th February, 1961. '^e^sessee^ 

Abraham’s case of the Kerala 
had submitted his declarations not ^ 
the 16th February, 1961, but by the am 
March. 1961. before the completion of 
to Cessment. The question before fte 

Ker^High Co^ arose mder tl^^_ 

power of the oiaie 

Supreme Court to the Court, 

Bama^amy. J.^jeaMngefore .-the 

assessee w^ before^ebruagy 

K in“th!Tese?t c^aS” 

His Lordship was pleased to observe 
further.— . 

'Tn the absence of any such tirne-lira 
if the duty of the assessee to fur- 
nish the declarations in Fomi 'C’ within 
r?eaSmble time, and in^.tbe present 
case it is the admitted position that the 

assLee did furnish the declaration on 

March 8. 1961. order ^f 

cSr We'^e^ncordingly of ge opm- 
Knn tint the assessee has furnished the 

Snflnf'SSl 

ments of Section 8 (4) (a) of me act. 

14. It is no doubt true *at in Abra- 
ham’s case the time-limit fi^hd 

of the declarations and the certi- 


ficates in pursuance of the fixation of the 
toe for the filing of the returns in sub- 
rule (1) of Rule 6 of the Kerala Rules 
did not fall for consideration of the 
Supreme Court. But, on a parity of rea- 
soning we do not find any escape from 
the position that me toe-limit fixed under 
me Bihar Rules in the garb of prescrib- 
ing the manner of filing the declarations 
and certificates along wim the returns 
is not valid. The argument of the learn- 
ed Additional Government Pleader to 
the contrary is not sound and must be 
rejected. The Madras High Court in me 
latter cases referred to above have taken 
me identical view imder similar circum- 
stances. 


15. On a careful consideration of me 
matter, merefore. we are of me opinion 
that me assessee. imdoubtedly, could be 
and ought to have been given an oppor- 
toity to furnish to me assessing aumo-, 
rity the declarations and certificates in' 
the prescribed forms after the fihng of. 
me returns and before me passing of. me 
assessment order. It could also be given 
an opportunity to furnish them, even^ 
after the passing of me order if. me 
appellate aumority or the revisional 
aumority could be satisfied matsuffiaent 
cause had been made out for givmg such 
an opportunity. The difficulty, Imwever, 
in the way of me assessee in tto case 
is that whemer in a particular state of, 
facts and circumstances a case has been] 
made out for me grant of such an oppor- 
tunity by me appellate aumority or the, 
revisional aumority is a question of fa^ 
In a given circumstance, one authonty 
may take one view and me other aut^ 
rity may record or take anomer view, 
yet me question remains, generally 
ordinarily, a question of fact. It hM 
been held in numerous decisions mcto 
ding a recent one by me Supreme Court 
mat what is sufficient cause is a ques- 
tion of fact. 

1C. In the instant case although the 
assessing officer felt obliged to stick to 
the letter of the rule, he, however, was 
conscious of to fact that me . assess^ 
had not submitted me declarations ^d 
me certificates even on me lOth May, 
1961 when he was going to make me 
asse^ent. To me same efiect was. me 
fact noted by me Deputy CommisaonCT 
in his appellate order aimough at me 
end he committed an error of law m say- 
ing mat it was not open to him to 
cuse the delay in submission of me ^ 
darations and me certificates. The Board, 
however, discussed me question of fact 
elaborately wim reference to the case 
of me assessee at me various stages. It 
nave several reasons for coming to to 
conclusion mat me assessing aumority 
had given the assessee sufficient oppp^ 
tunity to submit me declarations a^ ma 
certificates before making the assessment. 
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In the order of revision, the Board has 
pointed out that the declarations and the 
certificates covering the full amount had 
not been fil^ before the Deputy Com- 
missioner as was apparent from the 
statement filed before the Board. Even 
the declarations and the certificates 
which covered the sales of about rupees 
ten lacs, which had been received by the 
assessee before the date of assessment, 
were not filed before the assessing autho- 
rity. 

No grmmd was disclosed before the as- 
sessing authority as to why they were 
not filed. The contention of the assessee 
that they were not so filed because they 
were before the auditors was rejected 
the Board on the ground that the dupli- 
cate copies could have been sent to the 
auditors and the originals could be filed 
before the assesdng authority. It may be 
stated here that the declarations and the 
certificates are prepared In triplicate. 
The original and the duplicates are given 
to the dealer who sells the commodity 
and the triplicate is retained by the pur- 
chaser who gives the declaration or the 
cer^cate. It is no doubt true that at 
one place in its order the Board observ- 
ed that it was unnecessary to go Into the 
question whether the assessee bad suffi- 
dent came for non-compUance with the 
prescribed rules in view of the deri- 
sions of the Madras High Court, whiriu 
as we have said above with respect, are 
not good laws. In the alternative, reading 
the order of the Board as a whole, it U 
clear to us that it did consider as to 
whether this was a case where fresh 
opportunities should have been and coidd 
be given either by the Deputy Commis- 
sioner or by the Board for production of 
the required certificates and declarations 
in the case. It did not feel satisfied to say 
so. In our opinion, there is no error of 
law in this regard In the order of the 
Board and, therefore, the last part of the 
question which we have framed has got 
to be answered against the assessee. As a 
matter of law, we cannot hold that, on 
the facts and in the circumstances of this 
case, the assessee ought to have been 
given an opportunity to Ixmfish to the 
assessing authority declarations and cer- 
tificates in the prescribed forms after the 
passing of the assessment order In ques- 
tion. 

17. Lastly, It was subndtted by Mr. 
Ta^kesh^var Prasad, learned Counsel for 
the assessee, that in any view of the 
matter in regard to the sales of rupees 
ten lacs, in respect of which the dec- 
larations and the certificates had been 
filed before the Deputy Commissioner, 
the Board ought to have directed him to 
accept them, or the authority 

to accept them, and make a fresh 
menL We are not prepared to accept 
this argument because according to 


order of the Board, as we read It, no case 
in its opinion was made for acceptance 
of any declaration or certificate filed 
after the order of assessment was made 
by the assessing authority. 

18. For the reasons stated above, we 
answer the question of law reframed by 
us partly in favour of the assessee but 
finally and effectually against it in the 
manner indicated above. In the circum- 
stances, thwe will be no order as to 
costs. 

MVJ/D.V.C, Answer accordingly. 


AIR 1969 PATNA 48 {V 56 C 14) 

N. L. UNTWALIA AND 
S. WASIUDDIN. JJ. 

State of Bihar and another, Petitioners 
V. Smt Bunla Kumari and others. Res- 
pondents. 

Cjif? Jurisdiction Case No. 318 

of 1967, D/- 9-8-1968. 

(A) Chotanagpur Encumbered Estate 
Art (6 of 1876), S. 12A(l)(a) and (3) — 
Khorposh grant is alienation of property 
within meaning of S. 12A(I)ta) — - Such 
grant is void under S. I2A(3) if if is 
made without previous sanction of Com- 
missioner: Decision of Misra, J. in Com- 
pensation Appeal No. 1 of 19C4 (Pat), Re- 

337, Foil.? Am 
1936 P. C. 46, Ref. (Paras 9 and 11) 

(B) Tenant^ Laws — Bihar Land Uo- 
forms Art (30 of 1050), S. 20 — Princi- 
ples of section not attracted to case of 
person in whose favour Khorposh grant 
is made: Decision of Misra, J. In Com- 

g cnsation Appeal No. 1 of 1964 (Pat), 

eversed. 

20 cannot be at- 
“ Pcccon In whose 
S 2; oS “'oTOch want has been made, 
as S. 20 provides for separate treatment 
of propnetor and tenure-holder in case 
of a member of a joint Hindu family 
hai^g or enUtled to a share in an Sta 
a partition on 
if onf not in the case 

intcccst had 

Deen created. II created validly If the 

treated as an intermediary 
ma the compensation assessment roll tvUl 
P^«P3red in his name. Ded- 
«on of hllsra, L In Comp«isation Appeal 
No. 1 of 1964 (Pat). Reversed, 

(Para 11) 

(C) Tenancy Laws — Bihar Land Re- 
forms Art (30 of 1950), S. 24(6) — Sec- 
tion docs not apply to case of khorposh 
grant (Para 11) 
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Cases Referred: Chronological Paras 
(1936) AIR 1936 PC46(V 23)=ILR 15 
Pat' 203, Bindeswari Charan 
Singh V, Bageshwari Charan 
Singh 10 

(1932) AIR 1932 Pat 337 (V 19) = 

ILR 12 Pat 147, Bageshwari 
Charan Singh v. Bindeshwari 
Charan Singh 10 

S. Sarwar All, for Petitioners; Raghu- 
nath Jha, Shok Haran Singh and Yadu- 
nath Saran Singh, for Respondents. 

UNTWALIA, J. The State of Bihar 
and the Land Reforms Deputy Collector, 
Hazaribagh, the two petitioners in this 
application, filed under Articles 226 
and 227 of the Constitution of India, have 
obtained a rule from this Court against 
the four respondents to show cause why 
the decision of the Hon’ble Mr. Justice 
Misra, as he then was, acting as a Judge 
nominated by the State Government for 
the purpose of the appeal imder Section 
27 of the Bihar Land Reforms Act, 1950 
(Bihar Act XXX of 1950) given in Com- 
pensation Appeal No. 1 of 1964, be not 
set aside by an appropriate writ or order. 
The learned Additional Government 
Pleader has appeared in support of the 
rule, and Mr. Raghunath Jha has shown 
cause on be h alf of the respondent. 

2. The facts, which may be conveni- 
ently stated from the order of the learn- 
ed Judge, are these. One Dhrup Narain 
Singh was the holder of an impartible 
estate known as Dandi-kalan estate. He 
had three sons; the eldest one was 
Gajendra Narain Singh and the names 
of the other two are Narendra Narain 
Singh andRajendra Narain Singh. On the 
death of Dhrup Narain Singh, Gajendra 
Narain Singh became the holder of the im- 
partible estate. He had two sons, Chandra 
Mauleshwar Narain Singh and Narma- 
deshwar Narain Singh. Out of the two, 
the former was elder. Chandra Maulesh- 
war Narain Singh is dead, and his widow 
is Bimla Kumari; and, he died leaving 
three sons, namely, Dhirendra Narain 
Singh, Sachindra Narain Singh and 
Upendra Narain Singh. When Chandra 
Mauleshwar Narain Singh became the 
holder of the impartible estate in the 
year 1929, as it appears from the copy 
of the petition dated the 9th August, 
1929, filed by the widowed _ mother of 
Chandra Mauleshwar Narain Singh, which 
is to be found at page 17 in the paper 
book of the compensation appeal, the 
estate was applied to be taken for the 
purpose of management under Secnon Z 
of the Chotanagpur Encumbered Estates 
Act, 1876 (Act 6 of 1876). The e^te was 
accordingly, taken over on me 13th 
May, 1930. It was released on the ZZnd 
November, 1946, in favour of Chandra 
Mauleshwar Narain Singh the 
holder of the estate, who was ttie 
same person as the holder of the 
1969 Pat/4 n G — 35 


estate when the application under Sec- 
tion 2 of Act 6 of 1876 was made. 

In less than a year after the release of 
the estate, Chandra Mauleshwar Narain 
Singh executed on the 28th Sep. 1947, 
Khorposh grants in favour of his ivife, 
Smt. Bimla Kumari, his uncles, Narendra 
Narain Singh and Rajendra Narain Singh 
and his brother, Narmadeshwar Narain 
Singh. The estate vested in the State of 
Bihar imder Section 3 of the Bihar Act’ 
XXX of 1950 on the 22nd .Tanuary, 1953. 
Chandra Mauleshwar Narain Singh died 
sometime in the year 1954 leaving be- 
hind his widow Shrimati Bimla KumarL 
Narendra Narain Singh also died and 
his widow is Srimati Brinda Kumari. 

3. Shrimati Bimla Kumari made an 
application in the proceedings for assess- 
ment of compensation under Bihar Act 
XXX of 1950 claiming that the villages 
described in Schedule A of her petition 
had been granted to her in khorposh by 
her husband. The other persons also in 
whose favour the khorposh grants had 
been made filed similar applications. The 
learned Compensation Officer, however, 
refused to accede to the prayer made on 
behalf of Bimla Kumari and others to 
have their shares in the Dandi Kalan 
estate assessed separately on the groimd 
that the grants in their favour were hit 
by Section 12A of Act 6 of 1876. Shri- 
mati Bimla Kumari filed an appeal from 
the Order of the Compensation Officer 
before the learned Judge nominated 
imder section 27 of the Bihar Land 
Reforms Act. 

4. The learned Judge has taken the 
view that the Khorposh grants are not 
hit by Sec. 12A of Act 6 of 1876 and that 
the interests of all the holders of khor- 
posh grants must be treated as indepen- 
dent estates and their valuation for the 
purpose of compensation should be as- 
sessed as such. A direction has also been 
given to the learned Compensation Offi- 
cer by the learned Judge to keep in view 
the principle of Section 20 of the Bihar 
Land Reforms Act. The decision of the 
learned Judge is attacked on behalf of 
the petitioners as being erroneous in law 
on its face. 

5. Sub-sections (1) to (3) of Section 
12A of Act 6 of 1876 read thus: 

"(1) When the possession and enjoy- 
ment of property is restored, under the 
circumstances mentioned in the first or 
the third clause of section 12, to the per- 
son who was the holder of such property 
when the application under Section 2 was 
made, such person shall not be compet- 
ent, without the previous sanction of the 
Commissioner, — 

(a) to alienate such property, or any 
part thereof, in any way. or 

(b) to create any charge thereon ex- 
tending beyond his lifetime. 
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(2) If the Commissioner refuses to 
sanction any such alienation or charge, 
an appeal shall lie to the Board of 
Revenue, whose decision shall be finaL 

(3) Every alienation and charge made 
or attempted in contravention of sub> 
section (1) shall be void.” 

Sub-sections (4) and (5) make provision 
of re-application of the provisions of the 
Act when it is proved to satisfaction 
of the Deputy Commissioner that the 
holder of the estate in whose favour it 
was released has made or attempted to 
make any alienation or charge In con- 
travention of sub-sec. (1). The learned 
Judge has taken the view that Khorposh 
grant is not tantamount to any aliena- 
tion within the meaning of clause 
(a) of sub-section (I) of Section 
12A. making it void ft the grant has 
been made without the previous sanction 
of the Comnussloner. 

6. According to the Webster's Third 
New International IMctionary. the word 
‘alienate* means 'to convey or transfer 
to another (as title, property or right)*. 
The question is whether to give property 
In Jthorposh grant is to alienate It 

7. To understand the nature of khor- 

posh grant it Is necessary to appredate 
the nature and character of an Imparti- 
ble property. It has been stated at page 
568 paragraph 587. of Mulla’s Hindu 
Law. Thirteenth Edition, that "an Im- 
partible estate is not held in coparce- 
nary thovigb It may be joint family pro- 
perty Jn the case of an impar- 

tible estate, the right to partition and the 
right of joint enjoyment are from the 
very nature of the property incapable 
of existence, and there Is no coparce- 
nary to this extent. No coparcener, there- 
fore, can prevent alienations of the estate 
by the holder for the time being either by 
gift or by will, nor is he entitled to 
maintenance out of the estate. But as 
regards future rights, that Is, the right 
to survivorship, toe property Is to be 
treated as coparcenary property, so that 
on toe death intestate of toe 1^ holder, 
it will devolve by siirvivorship accord- 
ing to toe rules stated In S. 591 below." 
Then, at page 569, paragraph 5S9. it has 

Stiid: 

"No coparcener has any present rights 
In an impartible estate. Apart, therefore, 
from custom and relationship to toe hol- 
der. the junior members of the family 
have no right to maintenance out of auto 
estate. 

In sub-paragraph (2) of paragraph 589. 
at page 570. occurs the passage which has 
been quoted in the judgment of toe 
Jeained Judge and this runs as follow^— 

"Where an impartible estate Is held 
as ancestral or joint family property, the 
of toe holder thereof are entitle^ 
by custom, to maintenance out of the 


estate: This cxistom has so often been 
Judicially recognized that ft is not neces- 
sary to prove it in each case. But where 
the impartible property Is the self-ac- 
quired property of the holder, his son Is 
not entitled to maintenance out of it.” 


8. In the instant case, no khorposh 
grant was made In favour of any son of 
toe holder of the estate. The grants were 
all made In favour of other relations, 
namely, the wife, the uncles and the 
brother of Chandra Mauleshwar Naraln 
Singh. Undoubtedly, the estate was an- 
cestral and was not his self-acquired 
property. Even In regard to the sons, 
who are entitled by custom, which Is 
established by several decisions, to main- 
tenance. a khorposh grant may be made 
in satisfaction of their right of main- 
tenance. nonetheless the grant will be 
an alienation of property within the 
meaning of clause (a) of sub-section (1) 
of Section 12A. as a right to maintenance 
does not necessarily mean a right to toe 
ownership or a limited ownership to the 
property itselL The person, who is enti- 
lied to get maintenance or who can get 
a maintenance, can get it from the usu- 
fruct of the property. A grant of the 
property itself or a portion of It Is not 
essential to discharge the claim of main- 
tenance. If in lieu of maintenance, the 
property Itself Is transferred by a khop* 
p^ grant. It is undoubtedly a transfer 
of toe property and transfer of almost 
toe full ownership as if by g gift except 
with this distinction that a property 
transferred by gift cannot ccsne back to 
toe grantor or ^ his successor, while on 
^lure of toe line of succession in toe 
family of toe grantee, toe property 
granted by a khorposh grant can come 
back to the parent estate. But alienation 
does not necessarily or always mean 
transfer of full ownership. Even trans- 
fer of a bundle of ri^ts In the proper- 
ties. as by mortgage. lease, etc. undoub- 
tedly Is an alienation within the meaning 
of Secttoa 12A of Act 6 of 1876. The 
bolder of an impartible estate may be 
under a legal obligation or a moral one 
to maintain the other members of the 
family; but he Is not under a compulsion 
to transfer the property to order to dis- 
<™rge that obligation. The transfer or 
toe alienation may be for toe purpose of 
discharging toe obligation, yet it Is a 
transfer or an alienation of the pro- 
perty. 

9. The view which I have ex p r essed 

® ample support from the 

schedule and the other provisions of the 
Act Itself, namely, the Chotanagpur En- 
t^bered Estates Act The preamble of 
toe Act says that It is being enacted 
t^use "it IS expedient to provide for 
the relief of holders of land to Chota- 
nagpur who may be in debt and whose 
Immovable property may be subject to 
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mortgages, charges and liens.” The effect 
of the order of vesting of management 
of the property in. an officer appointed by 
the Commissioner under Section 2 of the 
Act is mentioned in Section 3, one of 
"which is; 

"Cessation of power to alienate. Third- 
ly, so long as such management con- 
tinues, 

(a) the holder of the said immovable 
property and his heir shall be incompe- 
tent to mortgage, charge, lease or alie- 
nate their immovable property or any 
part thereof, or to grant valid receipts 
for the rents and profits arising or ac- 
cruing therefrom.” 

I shall now refer to section 9 of the 
Act 6 of 1876 to show that so long as 
the estate is imder the management of 
the manager, the holder of the estate 
caimot alienate the property in any 
manner, such as, by mortgage, charge or 
lease as expressly mentioned in clause 
(a), quoted above, or by sale, gift or by 
maintenance grants or in any other way. 
Had that not been so. section 9 could 
not invest the Manager -with the power 
to inquire into consideration for leases 
or maintenance grants made within three 
years immediately preceding the pub- 
lication of the order mentioned in sec- 
tion 2 and to set aside the leases or 
grants under certain circumstances. The 
expression 'maintenance grant’ expressly 
occurs in Section 9. It is manifest, there- 
fore, that so long the estate remains 
under the management of the manager, 
■the holder of the estate cannot alienate 
It or any part of it even by a mainten- 
ance grant. That being so, I do not see 
why the expression "to alienate . , in any 
way" occurring in clause fa) of sub-sec- 
tion (1) of section 12A should not be 
Interpreted to mean that the disability 
to make alienation of any kind including 
the maintenance or the khorposh grant 
continues even after the estate has been 
released. The disability is of a limited 
kind and attaches to that person and 
that person only who was the holder 
of the property when it was sought to 
be taken under the management and 
who remains the holder of the 
property when it is released under 
the circumstances mentioned In the 
first or the third clause of Section 
12. as undoubtedly the release was in 
this case. 

The disability is not absolute. The 
alienation can be made "with the pre- 
vious sanction of the Commissioner, If 
the Khorposh grant is within a reason- 
able limit permissible by law, it is mani- 
fest that the Commi-ssioner will accord 
his sanction. If he does not do so, a 
right of appeal to the Board of Revenue 
has been provided under sub-section (2) 
of Section 12A. Sanction may. however, 
be refused if it is found that the khor- 
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posh grant is of an amount of property 
which, in proportion to the total corpus 
of the estate, is unreasonable or is a 
device to partition the estate or is being 
made with some other motive to encum- 
ber the estate. Since such questions are 
inherent in an enquiry which may be 
made by the Commissioner while giving 
the sanction to alienate the property by 
a khorposh grant and since sanction may 
not be accorded if due to one reason or 
other, as mention^ above, the khorposh 
grant is not legitimate, bona fide or with- 
in reasonable limits, it follows that even 
the maintenance grant was not permit- 
ted to be made by the holder of the 
estate without the previous sanction of 
the Commissioner. I, therefore, see no 
reason to exclude the transfer of pro- 
perty by a khorposh grant from the ex-! 
pression "to alienate ... .in any wav”| 
occurring in clause (a) of sub-section (1) 
of Section 12A of Act 6 of 1876. 

10. I have not endeavoured to rest my 
judgment on the authority of the deci- 
sion in Bageshwari Charan Singh v. 
Bindeshwari Charan Singh, AIR 1932 Pat 
337 by James and Agarwala. JJ. The 
decision in that case rested chiefly on 
two points: (1) that the prohibition of alie- 
nation within the meaning of Section 
12A embraced within. its ambit the 
transfer of property by a Khorposh 
grant, and (2) that the decision in a pre- 
wous suit did not operate as res judicata 
on this question. The case went up to 
the Privy Council in Bindeshwari Charan 
Singh V, Bageshwari Charan Singh, 
AIR 1936 PC 46. The Privy Coun- 
cil upset the decision of the Patna High 
Court holding that the decision in the 
previous suit taking the view that the 
grant was not hit by the provision of law 
contained in Section 12A of Act 6 of 
1876 operated as res judicata. The issue 
in regard to the grant, which was the 
subject matter of the previous suit, could 
not be retried. Lord Thankerton, who 
delivered the judgment of the Board, as 
I read the judgment of his Lordship, did 
not even by implication say any word 
to show that the view of Agarwala, J . 
as he then was. In the Patna decision 
that a Khorposh grant, if made without 
the previous sanction of the Commis- 
sioner, was hit fay the provisions of sec- 
tion 12A of Act 6 of 1876 was either 
erroneous or correct The point was not 
gone into at all in the judgment of the 
Privy Council. Yet I do not propose to 
take the "view that the decision of the 
Patna High Court on the said question 
has got the force of a binding authoritv 
and the learned Judge committed an 
error in saying to the contrary in that 
regard, to justify the quashing of his 
order by grant of a writ of certiorari. 

On examining some of the reasons of 
Afiarwala, J. in Bageshwari Charan 
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Singh’s case, AIR 1932 Pat 337, I find my- 
self in respectful agreement with the 
view expressed by him. His Ixirdship 
has pointed out at page 340, column 1, 
that one of the objects and reasons of 
Bengal Act III of 1909 which introduced 
section 12A in the present Act 6 of 1876 
was to prevent disqualiled proprietors 
from matog extravagant khorposh grants. 
Apart from the said reason as also some 
ofeers given by Agarwala, 3., vnth whom 
1 respectfully agree, I have ventured to 
give my own reasons for taking the view 
that a khorposh grant also entails the 
consequence of being void under sub-sec. 
(3) of Section 12A of Act 6 of 1876 If It 
has been made without the previous 
sanction of the Commisaoner. 1 do not 
see any escape from this position. With 
very great reject, I venture to say that 
the reasons given by the learned Judge 
in support of the view expressed by him 
are erroneoxis on their face. An estate 
may be wasted by unreasonable khor- 
posh grant, or, if such grant Is made 
with ulterior motives. The fact that, in 
this particular case, the grant was not 
attacked as such is of no consequence 
for Interpretation of Section 12A of Act 
6 of 1876. The fact that no outsider is 
brought as a transferee or an alienee by 
a khorposh grant as the grantee must be 
a family member is again, in my opinion, 
not relevant to the issue. To say even, 
in regard to the right of the sons to get 
a grant, that the grant is merely in 
favour of a member of the family who 
has already got a vested right to be 
supported out of the estate and who 
has his right only concretised in the 
form of a grant made to him is not 
correct. Even if the grant is In favour of 
the son. I do not le^ persuaded to sub- 
scribe to tbig view. 

It may be stated here that out of the 
lour respondents In ^dds case, Idiree ol 
them, namely, respondents 1, 2 and 4 
are grantees themselves and respon- 
dent no, 3 is the widow of one of the 
grantees. I am ol the view that as in 
the case of alienation by mortgage, lease, 
sale or gift, so In the case of a khorposh 
grant, the estate does not necessarily 
result in Its waste. It all depends upon 
the particular facts of the alienation 
sought to be made as to whether it is 
vdth a view to waste or will re^t in 
the waste of the estate. The estate can 
be wasted by all kinds of alienations, 
enumerated above, includhjg the khor- 
posh grant; and that is the reason that a 
safety valve has been provided la sec- 
tion 12A of Act 6 of 1876 for the pro- 
tection of the estate by maldny r it incum- 
bent for the holder of the estate of the 
kind mentioned In that section to alien- 
ate the estate or any part of It in any 
way with the previous sanction of the 
Co mmissione r. If the Commissioner 


that the proposed alienation Is not with 
a view to waste or will not result in the 
waste of the estate, obviotisly he will 
accord the sanction; but if he comes to a 
contrary conclusion, he is bound to with- 
hold it. I, therefore, see no reason to 
exclude the khorposh grant from the 
ambit of the safety valve provided in 
Section 12A of Act 6 of 1876. In my 
opinion, the decision of the learned Judge 
is contrary to law and suSers from an 
infirmity of the kind which would' justify 
its quashing by grant of a writ of cer- 
tiorari. 

11. In the view I have expressed 
above affirming the one taken by the 
learned Compensation Officer that the 
Khorposh grants in this case made with- 
out the previous sanction of the Commis- 
sioner are void, the question of a direc- 
tion to the said Officer to keep in view 
the principle of section 20 of Bihar Act 
XXX of 1950 becomes redundant. I may 
also add that even apart from the said 
view, the principles of Section 20 cannot 
be attracted to the case ol a person In 
whose favour a khorposh grant has been 
made, as section 20 of the Bihar Act 
XXX of 1950 provides for separate treat- 
ment of proprietor and tenure-holder in 
case of a member of a joint Hindu family 
having or entitled to a share in an 
estate or tenure as If there were a partl- 
tton on the date of vesting, and. not in 
the case of a person in whose favour a 
khorposh grant had been made and an 
Interest had been created, if created 
validly. If the grant is not invalid, the 
grantee In his own right will be treated 
as an intermediary and the compensation 
assessment roll will have to be prepared 
in his name. Our attention in this con- 
nection was also drawn to sub-section 
(6) ol Section 24 of the Bihar Land 
Befonns Act. But. la my opinion, that 
section also does not apply to a case of 
a khorposh grant as it applies in terms 
to a person who is in recript of a mone- 
tary allowance in lieu of maintenance 
which Is a charge on the estate or ten- 
ure and not otherwise. By a khorpo^ 
grant, the property Itself Is transferred 
In lieu of maintenance, and. it Is not 
made subject to any charge for pay- 
ment of maintenance. 

12. For the reasons stated above, I 
am constrained, although with utmost 
respect, to set aside the decision of the 
learned Judge by grant of a writ of cer- 
tiorari; but there will be no order as to 
cost 

13. WASIUDDIN, J. I agree. 

JHS/D.V.C. Order accordingly. 
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A, F O D. Nos. 444 of 1963 and 554 
of 1964 D/- 6-8-1968, .from order of 
Sub J., ’ Jamshedpur, D/- 17-5-1963 and 
10-9-1964, respectively. 

(A) Industrial Emploympt (Stands 

Orders) Act ( 1946 ) Preamble md S. 7 — 
Works Standing Orders of Tisco Ltd. 
Standing Orders although prunarily gov 
ern service conditions of workmen, ^ 
not inapplicable to employees 
to he governed by them. ^ 

(B) Industrial Disputes Act (1947). Sch. 

m Item 5 - Retiring Gratmty of 

Tisco company became an unpUed con 
dition of sendee of all employee of 
Tisco Ltd. — But Gratmty cannot be 
claimed' as of right. t, « • « 

Provisions of Rr. 6, 7. 10 
Gratuity Rules of Tata Iron & Steel Co. 
?how Sat until and mS 

has decided to pay the ^^tmiy m^y. 
in accordance with rule 7 or omerwp^ 
Se Sere fact of the emplwee becommg 
eligible to get it under rule 6 does not 
erSte any right for the payment of gra- 
Sfr Sr Bie rules 
nf such a claim in a Cml Court, xne 

matter of payment of Sd 

gf'lptoeT “■.?fso»er''°S?Sinate 

L“eoSo^ f |gs;| 

the prorisioM made m the rul 
subject to them. ' „ 

P .S'SSrTir'lS?- 

S^'cratuily Bulee o| 

CasS*“ecided°rader Jidustrial 

Act are not a safe guide. (P^a y 

(D) Industrial Disputes Act (1947), S<^ 
m iLm 5 and S. 15 - Retiring Grating 
is no longer a gratuitous parent b^ 
only xm earned money - ^Where 
do not enable employee to daim 
as of right, civil courts caimot eu*orc® 

Sn cauiTz & SS c” in Sf | 

fm lOM Bom 88 & 

AIR 1932 Pat 311 and AIR 1933 Lai iVJ, 
held no longer good law. 

n an industrial dispute raised by em- 
plSrees Saiming gratm;ty accor^g to 
the^ rules which do not enable ^e em 
nlovee to c laim gratmty ^ 
before the Tribraal under the Cmtrf 
Art 14 of the Tribunal may be^ 
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a position to award the gratuity as a 
matter of right even under such rules. 
But a Civil Comrt cannot do so. The rea- 
son is that an Industrial Tribunal decid- 
ing a dispute under Central Art 14 of 
1947, can create new rights and bring 
about industrial truce by awarding such 
sums as ought to be granted. But the 
Civil Court is unable to do so. Payment 
of gratuity money can, no longer, be 
caUed a gratuitous payment or payment 
as a matter of reward or boon. It may be 
called an earned money or a money 
which the workman is entitled to get as 
a matter of right on fulfilment of the 
conditions. But the law of contract or the 
law of master and servant which is the 
only law to be enforced in a civil Court 
cannot justify an interpretation of such 
Gratuity Rules in such a way as to en- 
title employees to claim gratuity as of 
right. 

Held on facts that no right was 
created in favour of a retiring employee 
to claim the retiring benefit of gratuity 
as a matter of right. AIR 1949 FC 111 & 
AIR 1950 SC 188 & AIR 1950 Cal 232 
Rel. on; (1884) ILR 6 AU 634 & (1884) 
ILR 6 AU 173 & AIR 1924 Bom 88 & 
AIR 1943 Bom 453 & AIR 1932 Pat 311 
& AIR 1933 Cal 409 held no longer good 
law. AIR 1962 Madh Pra 361 & AIR 

1960 SC 251 & AIR 1960 SC 833 & AIR 

1962 SC 673 & AIR 1965 SC 839 & AIR 

1966 SC 305 & Am 1968 SC 413, Dist. 

(Paras 16 and 19) 

Cases Referred: Chronological Paras 

(1968) Am 1968 SC 413 (V 55) = 

(1968) 1 SCA 394, Braithwaite and 
Co. (India) Ltd, v. Employees 
State Insmance Corporation 24 

(1966) Am 1966 SC 305 (V 53) = 

1966-1 SCR 25, AU India Reserve 
Barik Employees Asspeiation v. 

Reserve Bank of India 23 

(1965) AIR 1965 SC 839 (V 52) = 

1965-2 SCJ 737, Burhanpur Tapti 
MiUs Ltd. V. Burhanpur Tapti Mills 
Mazdoor Sangh 23 

(1964) Am 1964 Pat 180 (V 51) = 

1964 BUR 672, Jagdish Vastra- 
laya v. State of Bihar 17 

(1962) AIR 1962 SC 673 (V 49) = 

(1962) 1 SCR 711, Garment Clean- 
ing Works V. The Workmen 5, 23 
(1962) AIR 1962 Madh Pra 361 
(V 49) =1963 Jab U 33, Tirjugi 
Sitaram v. Badlu Prasad Bheru- 
prashad 5, 22 

(1960) AIR I960 SC 251 (V 47) = 

(1960) 2 SCR 32, Indian Hume 
Pipe Co. Ltd. v. The Workmen 5, 23 
(1960) AIR 1960 SC 833 (V 47) = 

1963-3 SCR 329. Bharatkhand Tex- 
tile Manufacturing Co. Ltd. v. 
Textile Labour Association 2d 

(1950) Am 1950 SC 188 (V 37) = 

1950 SCR 459. Bharat Bank Ltd. 
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19 


19 


16 

20 


20 


16. 21 


16 


20 


V. Employees of the Bharat Bank 
Ltd, 16. 17 

(1950) AIR 1950 Cal 232 (V 37). 

Benode Behaiy Roy v. General 
Insurance Society Ltd. 

(1949) AIR 1949 FC 111 (V 36)- 
1949 FCR 321. Western India 
Automobile Association v. Indus- 
trial Tribunal 16. 17 

(1947) 1947-2 All ER 28-177 LT 
428, Yeo v. Stewart 
(1943) AIR 1943 Bom 453 (V 30)- 
45 Bom LR 816. Usman Abubakar 
V. Chief AccQunte Officer. G. L P. 

Riy. 

(1939) 1939-1 All ER 464, Appleson 
V. H. IJttlewood Ltd. 

(1938) 1938-2 All ER 626. Jones v. 

Vernon’s Pools. Ltd. 

(1933) AIR 1933 Cal 409 (V 20)- 
ILR 60 Cal 909. Secy, of State 
V, Bhola Nath 

(1932) AIR 1932 Pat 311 (V 19)«= 

ILR 11 Pat 584, Secy, of State 

V. Jamuna Pas 

(1925) 1925 AC 445 -94 LIKB 120. 

Rose and Frank Co. v. Crompton 
and Brothers Ltd. 

(1924) AIR 1924 Bom 88 (V 11)- 
25 Bom LR 599. Nalha Gulab 
and V. W. C Shaller 
(1898) 1 QB 71-77 LT 469. Smith 
V. Galloway . 

(1884) ILR 6 All 173-1884 All WN 
16, Bawan Das v. Mul Chand 
(1884) ILR 6 AU 634-1884 All 
WN 210. Jankl Das v. East Indian 

oSsj' f & &r N. 315-1S7 ER 881, 
Roberts v. Smith 
In A. F. O. D, No. 444 of 1963; 
Ijalnarayan Slnha and L K. Chau- 
dhary, for Appellant; B. C. Ghose. S. 
Majumdar. S. K. Chattopadhyaya and 
P. K. Sli^a. for Respondent 
In F. A. No. 554 of 1964. 

G. C. Mukheril and N. N, Roy. for Ap- 
Mllant; Lalnarayan Slnha and L. K. 
Cha udhar y. for Respondent 
UNTWAUA, J. s — These two appeals 
have been heard together as the identical 
question Involved in them la whether an 
employee of the Tata Iron and Steel 
Co. Ltd, for the sake of brevity referred 
to as Tisco Ltd. or the Company. Is en- 
titled. as a matter of right to get gratui- 
ty on Ws retirement from service. I shall 
refer separately to the facts of the two 
cases, which are also similar, and then 
proc^ to discuss and decide the common 
question which falls for determinatloo 
in these appeals. 

F. A. 444/63. 

2. Tisco Ltd. Is the appellant in this 
appeaL The suit of the employee for gra- 
tuity and Interest has bera decreed bv 
the court below against the appellant 
which was defendant no. 1 Tata Indus- 
tries Private Ltd. The Manag ln p Agents 
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16 

38 


of Tisco Ltd. was impleaded as defen- 
dant no. 2 In the action. T. V. S. Ratnam. 
defendant No. 3 was the Head of the 
Department in which the plaintifT res- 
pondent was working at the time of his 
retirement The suit has been dismissed 
against defendants 2 and 3. 

3. The plaintiff’s case is that he was 
a permanent uncovenanted employee 
under Tisco Ltd. and during the relevant 

K riod in July and August 1959 was act- 
? as a General Foreman. Furnaces. In 
New S- M. S. No. 3 Department although 
at that time he was holding a substan- 
tive post of a Foreman, Furnaces .in the 
said Department He served as an un- 
covenanied employee of Tisco Ltd. Jam- 
shedpur. from 31-12-29 to 31-^59 in 
various capacities, and at the time of 
retirement from service of the Company, 
he was drawing a basic monthly s^ty 
of Rs. 936. Under the service conditions 
of the defendant Company, besides the 
salary, the plaintiff was entitled to 
several Idnds of bonus and other per- 
quisites. benefit of leave, benefit of pro- 
trtdent fund and the retiring gratuity. 
The plaintiff during the period of about 
30 years of service rendered valuable 
and faithful service to the company to 
its utmost satisfaction and without any 
blemish or fault. The plaintiff had bis 
due promotions, etc. 

In recognition of the services, the 
Company also sent him abroad at Its ex- 
pense for specialised training for a 
period of a month. The plaintiffs case 
further is that In accordance with the 
Standing orders In force in the Company 
he submitted his letter of resignation 
dated 27-7-59 to defendant no. 5. the 
Superintendent of the Department giving 
one month’s notice therein, as required 
under the Standing orders. The resigna- 
tion was tmconditionally accepted by 
defendant no. 3 on behalf of defendant 
no. 1 by his letter dated 27-8-59, and 
the plaintiff was released from service 
with effect from 1-9-59. The Company 
had Its provident fund and gratuity as 
retiring benefits for Its uncovenanted em- 
ployees and they were operated by sepa- 
rate rules framed for the purpose as 
amended from time to time. The gratuity 
scheme was brought about with effect 
from 1-4-37. 

Be)e\’ant rules were framed and 
brought Into force In pursuance of a reso- 
lution of the Board of Directors of the 
Company passed on 6-1-37. The scheme 
was given retrospective effect in comput- 
ing the period of continuous service. The 
said rules and benefits were made appli- 
cable to all employees who were In ser- 
vice at that time, and the benefits were 
given to all who retir^ thereafter. On 
retirement from setidee, the company has 
paid to the plaintiff his provident fu^ 
dues, both his own contrlbutloQ and the 
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Comp^y’s contribution together with 
accretions thereto. But no application 
for the retiring gratuity was drawn up 
by defendant no. 3 and no gratuity was 
sanctioned or paid to the plaintiff by the 
Company or its Mana^g Agents. Non- 
payment of the gratuity without any 
rhyme or reason or without any blemish 
or fault on the part of plaintiff is arbi- 
trary, illegal, uniust and vindictive and 
the defendants are iointly and severally 
liable to the pl aintiff for payment of the 
same. 

It is also pleaded in the plaint that the 
plaintiff submitted his letter of resig- 
nation of 27-7-59 personally to defen- 
dant no. 3. In that letter, he had made 
a request to the effect that as he 
had earned leave to his credit, he may 
be granted leave from 28-7-59 till 31-8- 
59. Defendant no. 3 verbally told the 
plaintiff that the leave would be grant- 
ed and resignation would be accepted in 
due course. Accordingly, the plaintiff 
stayed away from the works on 28-7-59 
when to his great surprise he received 
a confidential letter from the superin- 
tendent (defendant no. 3) in the after- 
noon of that day requesting him to sub- 
mit his explanation on or before 30-7-59 
for staying away from works from the 
morning of 28-7-59 without obtaining 
proper sanction. A reply was sent to the 
letter on 29-7-59. Enquiry was held in 
the ofBce of the Chief Personnel Mana- 
ger on 31-7-59. Thereafter the Superin- 
tendent (defendant no. 3) by his letter 
dated 3-^59 warned the plaintiff for his 
shortcoming for keeping away from the 
works on 28-7-59 and requested him to 
join duty immediately as the leave ask- 
ed for by him on 27-7-59 had not been 
granted to him due to shortage of offi- 
cials. The plaintiff complied with the 
directions of the Superintendent and 
joined his duties. By letter dated 7-8- 
59. however, defendant rio. 3 informed 
the plaintiff that he could avail of his 
leave from 8-8-59 to 31-8-59. Subse- 
quently, by letter dated 27-8-59 defendant 
No. 3 informed the plaintiff that his 
resignation had been accepted and he 
had been released with effect from 1-9- 
59. The plaintiff pressed for his claim of 
gratuity which came to the tune of Rs. 
14,040 and ultimately, while pressing his 
claim through lawyer's notice, also inti- 
mated to the Company that it will be 
liable to pay interest on the said amount 

4, The pleas taken by the defendants 
In their written statement inter alia, are 
that the plaintiff was not entitled as a 
matter of right to the benefit pf leave 
according to the rules or to retiring gra- 
tuity under the service conditions. It was 
not correct to say that the service of the 
pl^ntifl was without any blemish or 
fauU before he resigned as he was found 
guilty of misconduct under the works 


standing orders of the defendant Company 
which apply to all employees of defen- 
dant no. 1. The letter of resignation 
dated 27-7-59 giving one month’s notice 
was handed over by the plaintiff to defen- 
dant no. 3 at about 7 P. M. of a sudden 
and it was accepted in due course but not 
unconditionally. 

With respect to gratuity as retiring 
benefit, there is a set of rules but the 
rules do not provide that gratuity is 
payable as of right to all employees 
after completion of 15 years' service with 
the Company. The gratuity is payable 
at the absolute discretion of the Com- 
pany irrespective of the fact whether the 
plaintiff has or has not performed all or 
any of the conditions stated in the rules 
and. no employee, howsoever otherwise 
eligible, is entitled as of right to any 
payment under the Gratuity Rules. The 
omission on the part of defendant no, 3 
in not drawing up the gratuity applica- 
tion or non-payment of gratuity was not 
wrongful, arbitrary, vexatious or mali- 
cious. The further plea is that on 27-7- 
59 at 7 p. m. when the plaintiff submit- 
ted his letter of resignation, he was act- 
ing in the place of the General Foreman 
who was on leave and he was also look- 
ing after the work of the Assistant 
Superintendent of the Department who 
had suddenly been taken ilL In the ab- 
sence of his two superiors, whose work 
he was looking after, it was not possible 
to grant leave to the plaintiff and the 
leave asked for was accordingly refused 
to him. In spite of this refusal, the plain- 
tiff stayed away from the work from the 
28th July. 1959, 

Accordingly a charge sheet was issued 
to him asking him to show cause why 
disciplinary action should not be taken 
against him for staying away from work 
in dereliction of his duty and in defiance 
of the superior's orders expressly asking 
him not to proceed on leave. Explana- 
tion was submitted and enquiry was held 
in the Chief Personnel Manager’s office 
on 31-7-59, as a result of which the 
plaintiff was found guilty of gross mis- 
conduct in that he wilfully disobeyed the 
superior’s order. The Management, how- 
ever, did not take any strong discipli- 
nary action against the plaintiff. He re- 
sumed his duty on the 4th August, 1959 
and was subsequently granted leave from 
8th August on which day the Assistant 
Superintendent of the Department re- 
sumed duty. 

5. Sri Arabinda Mukherji. the learn- 
ed Subordinate Judge, who tried and 
decreed the suit against defendant no. 1 
did not think it necessary to go into the 
question and. in my opinion, rightly as 
to whether the plaintiff's conduct in ab- 
senting from duty from 28-7-59 was 
justified or not. The admitted fact is that' 
he was not dismissed from service for the 
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alleRed misconduct hut was allowed lo 
retire unconditionally on his resignation 
He, however, held, relying upon the ded- 
sons in Indan Hume Pipe Co. Ltd. v. 
The Workmen. AIR 1960 SC 251. The 
Garment Cleaning Works v. The Work- 
men, AIR 1962 SC 673 and Tiriugi Sita- 
ram v. Badiu Prasad Bheruprashad, AIR 
1962 Madh Pra 361 and on interpreta- 
tion of the relevant rules framed by the 
Company, that the plaintifi is entitled to 
claim the gratuity money as a matter of 
right. 

6. The letter of resignation dated 27- 
7-59 is not an exhibit in the case but It 
is annexure A to the plaint, and there 
is no doubt that by the same letter the 
plaintiff asked for leave from the 28th 
July till 31st August, 1959. The letter 
dated 28-7-59, Ext. 4(ka), was sent to 
the plaintiff as is the evidence of D. W. 
1 T. V, S. Ratmra on the advice of some 
superior officer and probably in the after- 
noon, Ext, 4(kha) dated 29-7-59 is the 
explanation submitted by the plaintiff. 
Since the facts are not in dispute, or in 
any event some of the disputed ones are 
not necessary to be decided, it Is needless 
to refer to other exhibits. I would, how- 
ever, like to refer to the evidence of 
Sudhir Chandra Sarkar, the plaintiff, who 
examined himself as P. W. 2. His state- 
ment In examlnatlon-ln-chlef is that as a 
condition of his service he was to take 
among other fadliUes and emoluments, 
the retiring gratuity money as one of 
the benefits of the service condition and 
that he was enUtled to the gratuity 
money according to the rules and con- 
ditions of service he was in. In cross- 
examination he stated that there is a 
set of rules regarding granting of gratui- 
ty money to the employees and his claim 
is based on those rules. He further said 
that the gratui^ rules will show that 
the payment of gratuity Is a condition 
of the service. There does not seem to 
be any denid of this fact. Beading the 
pleadings and the evidence of the parties 
in this case, I have no difiiculty In arriv- 
ing at the conclusion that the service 
conditions of the plaintiff were govern- 
ed by the Works Standing orders and that 
it was an implied condition of service 
that he could get gratuity In accordance 
with the Retiring Gratmty Rules, 1937 
framed by the Company, The Works 
Standing orders are Ext C in the case 
and the Retiring Gratuity Rules, as th^ 
stood at the relevant time are Ext D, 

F. A. 554 of 1964- 

7. The relevant facts to be stated 
from the plaintiff’s case in this appeal 
are theses The plaintiff worked In vmious 
. rapadtiei la the different departments 
of TIsco Ltd. which is toe sole defen- 
dant in this suit from February, 1940 


to August 1960 as an tincovenanted 
employee. At the tone of his retirement 
he was working as Assistant Chief Pro- 
ject Engineer (Electrical) and was draw- 
ing a salary of Rs. 1,000 per month. 
His service was regulated by the Service 
Standing Orders, and he had the benefits 
under the Provident Fund and the Re- 
tiring Gratmty Rules, 1937 besides all 
kinds of bonus, leave, etc. The plaintiff 
rendered most valuable and faithful ser- 
vices to the company to its utmost 
satisfaction during the course of his 20 
years’ ser^ce. On the 16th June, 1960 
toe plaintiff submitted his letter of resig- 
nation from service of the defendant Com- 
pany with effect from Ist August. 1960. 
It was accepted unconditionally on or 
about toe 4th of August, 1960 with effect 
from the 15th of August 1960. The plahi- 
tiff claims in clear terms that xmder the 
Retiring Gratuity Rules of 1937 he Is 
entitled to be paid retiring gratuity equal 
to hall month’s salary or wages lor 
every completed year of continuous ser- 
\dce. The same was not paid In spite ol 
demands. Finally it was refused. The 
plaintiff sent solicitor's notice to the 
defendant Company demanding paymeni 
of his gratuity dues and also clahned in- 
terest thereon. The total amount of 
in this suit Is Rs. 11,550, gratuity money 
Rs. 10,000 and Interest Rs. 1.550. 

8. In toe written statement, toe defen- 
dant Company has not denied that toe 
service of the plaintiff was governed by 
toe Standing orders but asse^ that toe 
plaintifi is not entitled to any gratuity 
under those orders; the rules for gratui- 
ty are altogether different. The Retiring 
Gratuity Rules of toe Company '‘consti- 
tute a part of the tezros and conditions 
of rervice between toe company and the 
employee and the employee cannot 
legaUy claim anything against such 
terms and conditions." In this case, there 
is no dispute or complication of any fact 
at all. The only witness examined in toe 
case is toe plaintiff himself (P. W. 1). 
His definite evidence is that he is enti- 
tled to get retiring gratuity under the 
rules. From toe pleadings and toe evi- 
dence in this case also, there is no dif- 
ficulty in arriving at the conclusion that 
toe service conditions of the plaintiff 
were governed by the Works Standing 
orders and he could get gratuity on his 
retirement under toe Retiring Gratuity 
Rules, 1937, The Works Standing orders 
do not seem to have been exhibited in 
this suit. But at toe time of the hearing 
of the appeals they were referred to in 
both the cases, and as already stated, 
they are Ext. C In the other case. The 
Retiring Gratuity Rules, 1937 as they 
stood before the amendment brought 
about in 1955, were marked Ext A In 
this case but the Rules as they stood on 
toe relevant date, were znark^ Ext A/L 
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Exts, D of the other case and A/1 of 
this case are identicaL 

9. Sri Ramavatar Lai Das, the learned 
subordinate Judge, who tried and dis- 
missed this suit, came to the conclusion 
that the Gratuity Rules, 1937 constituted 
the terms and conditions of the service 
between the defendant and the plaintiff. 
But distinguishing the three authorities, 
2 of the Supreme Court and one of the 
Madhya Pradesh High Court — the 
very same authorities which were relied 
upon by the other learned Subordinate 
Judge in the other suit, and on interpre- 
tation of the same Rules, he came to the 
conclusion that the plaintiff is not en- 
titled to any retiring gratuity benefit, it 
is almost an ex gratia payment depend- 
ing on the will and pleasinre of the em- 
ployer and it is in the natiure of gift to 
be made by the employer as it likes. The 
suit has been dismissed, and the plaintiff 
employee has come up in appeal. 

10. I may state at the outset that in 
neither of the cases it was claimed in the 
Court helow that the plaintiff is a work- 
man within the meaning of clause (s) of 
Section 2 of the Industrial Disputes Act, 
1947 (Central Act 14 of 1947). Some 
vague attempt was made here on behalf 
of both of them that they were such 
workmen. But, as was observed by the 
Supreme Court in some cases which will 
be referred to hereinafter whether a 
particular employee is a workman within 
the meaning of the provision of law afore- 
said is a question of fact. No facts were 
pleaded to assert that either of the two 
plaintiffs was workman. No claim was 
made by either of them in his evidence 
that he was such a workman. _ I shall, 
therefore, proceed upon the footing that 
both the plaintiffs were employees of 
Tisco Ltd. but it has not been asserted 
or proved that they were workmen ydth- 
in the meaning of clause (s) of Section 2 
of Act, 14 of 1947, This fact by itself, 
however, in my opinion, will not _make 
any difference in the final conclusion at 
which I shall arrive in both the cases. 

11. The Works Standing Orders which 
are Ext. C in the suit giving rise to First 
Appeal 444/63, as stated in them at the 
beginning, came into force in accordance 
with Section 7 of the Industrial Employ- 
ment (Standing Orders) Act, 1946 (Cen- 
tral Act, 20 of 1946). On reading the pre- 
amble of this Act and the various provi- 
sions contained therein, it would seem 
that Mr. Lalnarayan Sinha the learned 
Advocate General, who argued the ap- 
peals nn behalf of Tisco Ltd, was right 
in his submission that the Standing 
Orders made in accordance with Central 
Act 20 of 1946 are primarffy made for 
governing the service conditions of the 
workmen and the employer as defined in 


that Act. It would be noticed that the 
defimtion of 'workman’ in clause (1) of 
Section 2 of this Act is identical to that 
given in clause (s) of Section 2 of Cen- 
tral Act 14 of 1947. On being framed in 
accordance with the provisions of Act 20 
of 1946, the Standing Orders came into 
operation imder Section 7 and are bind- 
ing on the employer and the workmen. 
Nonetheless, there is nothing in the In- 
dustrial Employment (Standing Orders) 
Act (sic) to all its employees. The Standing 
orders themselves clearly state that they 

"will apply to all employees at the 
Works of the Company at Jamshedpur 
including the Agrico and Chemi Co. 
department and to employees in ofBces 
forming part of one or other department 
of the Works unless specifically other- 
wise stated or except in so far as em- 
ployees imder contract of employment 
with the Company may be governed by 
special contract rules. Subject as afore- 
said the orders will apply to all classes 
of employees,” 

Not o^y impliedly the plaintiffs of 
both the cases had agreed to be govern- 
ed by these Standing orders but, as I 
read the pleadings in both the suits, ex- 
pressly they claim to be so governed and 
the defendant Company did not dispute 
this fact. I would, therefore, overrule the 
contention of the learned Advocate-Gene- 
ral that the Works Standing orders hav- 
ing been framed and adopts in accord- 
ance with Central Act 20 of 1946 could 
apply to the plaintiffs only if they plead 
and prove that they were workmen with- 
in the meaning of that Act, and hold 
that the Standing orders applied to them. 

12. There is no provision, however, in 
the Works Standing orders conferring any 
right on an employee of Tisco Ltd. to 
get gratuity money on retirement either 
in terms of the Standing Orders or with 
reference to the Retiring Gratuity Rules. 
The only relevant provision in this con- 
nection put in the negative form in para- 
graph 24(a) of these standing orders is: 

"An employee shall be liable to be 
dismissed if he has been gxfilty of mis- 
conduct. An employee dismissed for mis- 
conduct shall not be entitled to any notice 
or pay in lieu of notice and thereupon 
shall not be entitled to any benefits or 
privileges tmder these orders or any 
other benefits or privileges provided by 
the Company.” 

I may note here in passing that mis- 
conduct as defined in a clause of para- 
graph 23 of the said orders means "Habi- 
tual late attendance, and habitual absence 
without leave or without sufficient cause,” 
Even in regard to the plaintiff in First 
Appeal 444 of 1963 it was not pleaded 
or found that he was dismissed for mis- 
conduct or that he was guilty of miscon- 
duct as defined in dause (vi) of para- 
graph 23. What I want to emphasise. 
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however, with reference to paraeraph 24 
(a) is that its lan^age does not confer 
any riRhl on the eraployee to clalm any 
benefit or privilege, luider the Retiring 
Gratmty Rules. There were various 
kinds of benefits and privileges provid- 
ed by the Company as stated by both 
the plaintiffs in their respective plaint 
One has to determine the nature of the 
privileges with reference to the Rules 
tbems^ves. 

13. Paragraph 51 of the Standing 
orders m^es provision for requisite 
period of notice in respect of various 
employees of the Company to enable It 
at any time to discharge an employee 
from service or terminate bis services. 
Paragraph 52 says that the employees 
who wish to leave the Company's ser^ce 
must give the company the same notice 
as the company is repnired to give them. 
The plaintiffs claim that they gave notice 
to the Company in accordance with the 
Standing Orders. Paragraph 54 of the 
Standing orders says that every uncov- 
enanted employee will retire from ser- 
vice on attaining the age of 60 years, 
while making provision under certain 
circumstances for extension of service. 
Paragraph 55 provides that every perma- 
nent employee shall be entitled to a ser- 
vice certificate at the time of his dis- 
missal. discharge or retirement from ser- 
vice. V^lth reference to paragraph 55. 1 
may observe here that the plaintiff of 
First Appeal 444 of 1963 was entitled to 
a service certificate at the time of Vds 
retirement, which was not given to him. 

14, Then comes the Question whether 
the Retiring Gratuity Rules of 1937 were 
a condition of service of the plaintiffs. 
Rule 2 says that the Rules shall be deem- 
ed to have been established on and from 
the 1st of April 1937 pursuant to a re- 
solution of the Directors of the Company 
passed on the 5th day of January, 1937 
but the present Rules shall be deemed 
to have come into force as from 1st 
January, 1948 pursuant to the resolution 
of the Directore of the Company passed 
on the 4-4-1948. Keither of the plain- 
tiffs has claimed or could claim that 
when he joined service of the Tisco Ltd. 
in one case in the year 1929 and in the 
other in the year 1940. he did so ex- 
pressly agreeing to the Gratuity Rules 
being one of the conditions of his service^ 
Ext. 5 a notice of advertisement dated 
25-4-63 in the suit giving rise to First 
Appeal 444763. inviting applications to a 
certain post in a stated salary with other 
allowances as pernusrible under rules, 
provident fund, leave, privileges, retir- 
ing gratuity, etc. is of no consequence, 
L however, hold that the Gratuity Rules 
when they came into force from 1st 
January. 1948. Impliedly became the ser- 
vice conditions of all the employees under 
service of llsca Ltd. unless exprosly 


excluded. Again I say on the basis of the 
pleadings of the parties and the un- 
challenged evidence of the plaintiff that 
this position is not disputed — ■ rather is 
admitted. 

15. But the question is what Is the 
nature of the privilege conferred by the 
Retiring Gratuity Rules as an implied 
condition of service. In a Civil Court for 
the enforcement of an alleged right of 

£ ratuity. the answer is to be found on 
iterpretation of the Rules themselves 
and within their four comers. Cases de- 
cided by the Supreme Court under the 
Industrial Disputes Act. 1947 are not a safe 
guide and do not fully cover the point 
to be decided for enforcement of the 
alleged right In a Civil Court. 

16. I shall DOW read some of the rele- 
vant rules from the Retiring Gratuity 
Rules ol IWJ flstt. D or laCL AiW 
Rule 6{a) says — 

"Subject to the conditions referred to 
In these Rules, every permanent uncov- 
enanted employee of the Company, whe- 
ther paid on a monthly, weekly or daily 
baris. including those borne on the pay 
rolls of the Company at the Collieries 
and at the Ore Mines and Quarries, will 
be eligible for a retiring gratuity which 
shall be equal to half a month's salary 
or wages for every completed year of 
continuous service, subject to a maxi- 
mum of twenty roonths’ salary or wages 
in all.'’ 

Rule 7 was added by an amendment 
brought about by the resolution of the 
Board of Directors dated 1st May, 1959. 
and it reads thus — 

"Notwithstanding anything contained 
in these Rules a gratuity shall become 
due and be payable and shall always have 
been deemed to have become due and 
payable only In such Instalments and 
over period or periods as may be fixed 
by the Board of Directors of the Com- 
pany or subject to the direction of the 
Board by the Managing Agents. Until 
any such Instalment shall bwome og 
have become due and payable, the em- 
ployee or any dependant who qualifies 
lor payment under the Gratuity Rules 
shall not be eligible to receive or be p^d 
and shall not have been deem^ to luve 
become eligible to receive or be p^ 
any such instalment of the gratuity.” 

Rule 8 provides for taking into conrf- 
deratlon the periods o! service in differ- 
ent sister concerns for computing the 
total period of service. ‘ Rule 10 which 
in my opinion, creates the Insturnount- 
able difficulty in the way of the plain- 
tiffs In enforcing their clalrn of gratuity 
as a matter of right runs thus — 

"All retiring gratuities granted under 
these Rules other than special gratuity 
to be paid under the provisions of Ruta 
22 hereof shall be at the absolute dl** 
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cretion of the Company irrespective of 
whether an employee has or has not 
performed any of the conditions herein- 
after stated, and no employee howsoever 
otherwise eligible shall be deemed to be 
entitled as of right to any payment 
imder these Rules.” 

This rule was amended on 25-8-55. 
Before amendment, it was Rule 9 as con- 
tained in Ext. A. The relevant words 
with which we are concerned in these 
appeals were identicaL The only amend- 
ment was that special gratuity to he 
paid under' the provision of Rule 22 was 
not left at the absolute discretion of the 
Company and by necessary implication 
was provided to be claimed as a matter 
of right Rule 22 provides for special 
gratuity in case of an employee who 
agrees in writing to forgo the amount 
of annual bonus, in other words, special 
gratuitv is to be paid in lieu of bonus 
which the employee could have got but 
for his forgoing to receive it 

Rule 11(11 says that uncovenanted em- 
ployees of the Company governed by the 
Industrial Disputes Act or any legislation 
providing for any retiring or retrench- 
ment benefit will be grants the retiring 
or retrenchment benefit as provided in 
the aforesaid Act but may be granted 
the excess imder the Rules. Sub-rule (2) 
of Rule 11 says that uncovenanted em- 
ployee of the Company, not governed by 
the said Act or any other legislation 
may, subject to the provisions of the 
Rules, be granted a gratuity, on fulffl- 
ment of the conditions provided therein, 
one of which is completion of 15 years 
continuous service. It would thus be seen 
that under Rule 6 on fulfilment of ser- 
vice condition an employee becomes eli- 
ible for retiring gratuity, he does_ not 
ecome entitled, as a matter of right. 
He merely attains, on fulfilment of the 
condition, the benefit of _ eligibility 
or suitability for the retiring gra- 
tuity and hot the right. Under 
Rule 6. the whole of the amount of 
gratuity becomes payable in one Iiunp 
sum, and that is the reason that rule 7 
was introduced by an amendment in the 
year 1959 that "notwithstanding any- 
thing contained in these Rules” 
which phrase by necessary implication 
has got to mean that notwithstanding 
the contrary provision in Rule 6. a gra- 
tuity shall become due and be payable 
in such instalments as may be fixed by 
the Board of Directors of the Company. 
The first part of rule 7 does not repeal 
or wipe off the effect of rule 10; rather 
the second part fortifies it in that it says 
that until any such instalment shall 
become or have become due and 
payable, the employee who qualifies 
for payment under the Gratuity 
Rules shall not be eligible to receive 


opinion, therefore, until 
and unless the Company has decid- 
ed to pay the gratuity money, in accord- 
ance with rule 7 or otherwise, the mere 
fact of the employee becoming eligible to 
get it under Rule 6 does not create any 
right for the payment of gratuity under 
the Rules by enforcement of such a claim 
in a Civil Court The matter of payment of 
gratuity is at the absolute discretion of 
the Company and the employee, however 
unfortunate the position may be under the 
modem stage of the society, is not enti- 
tled to claim it as a matter of right even 
though payment of gratuity under the 
Rules is an implied condition of service, 
et the coridition is further conditioned 
y the provisions made in the rules and 
is subject to them. 

It is, no doubt, true that the plaintiffs 
were in the service of the Tlsco Ltd. on 
the tacit understanding and hope that on 
retirement they would get the gratuity 
money in accordance with the Rules. ^ 
a court of law however dealing with the 
enforcement of the alleged right in a 
Civil Court. I cannot persuade myself to 
take the view that it is possible to de- 
cree the suit of the plaintifis on the 
footing of the Rules being an uncondi- 
tional promise on the part of the 
employer to pay the gratuity money. 
It may well be that an industrial 
dispute can be raised by the workmen 
of Tisco Ltd. to do away with the provi- 
sion of Rule 10 contained in the Rules 
as it is unconscionable and incompatible 
with the modem notions or conditions 
which ought to govern the relation be- 
tween employer and employee. 

It may further well be that if an in- 
dustrial dispute raised by workmen 
claiming gratuity even according to the 
Rules as they exist goes before the Tri- 
bunal under the Central Act 14 of 1947, 
the Tribunal may be in a position to 
award the gratuity as a matter of right 
even under the existing Rules. But a 
Civil Court cannot do so. An industrial 
tribunal deciding a dispute under Cen-, 
■b-al Act 14 of 1947, as laid down by the’ 
Federal Court in Western India Auto-} 
mobile Association v. Industrial Tribu- 
nal, AIR 1949 FC 111 and Bharat Bank 
Ltd. y. Employees of the Bharat Bank 
Ltd., 1950 SCR 459= (AIR 1950 SC 188), 
can create new rights and bring about 
industrial truce by awarding such sums 
as ought to be granted. But the CivU 
Court is unable to do so. Payment of gra- 
tuity money can, no longer, be called a 
gratuitous payment or payment as aj 
matter of reward or boon as was the 
view expressed earlier in many cases, to 
wit, Bawan Das v. Mulchand, ILR (1884) 
6 All 173, Janld Das v. East Indian Rly. 
Co.. (1884) ILR 6 AU 634, Natha Gulab 
and Co. v, W. C. Shaller, AIR 1924 Bom 
88, Usman Abubakar v. Chief Ac- 
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counts Officer, G. I. P. Rly., AIR 1943 
Bom 453, Secy, of State v. Jamuna Das, 
AIR 1932 Pat 311 and Secy, of State v. 
Bhola Nath, AIR 1933 Cal 409. It may 
be called an earned money or a mon^ 
which the worlman is entitled to get as 
a matter of right on fulfilment of the con- 
ditions entitling him to claim the bene- 
fit of gratuity when the matter is before 
the industrial tribunal under Central Act, 
14 of 1947. Yet I do not find it 
possible to hold that the law of 
contract or the law of master and 
servant which is the only law to be en- 
forced in a Civil Court can justify an 
interpretation of the Gratuity Rules in 
question that the plaintiffs can be grant- 
ed decrees for pa 3 rment of gratuity 
money on the footing that it was the un- 
conditional or unconditioned contractual 
obligation of the employer to pay such 
\a money. 

17. In the case of AIR 1949 FC 111 
Mahajan J. as he then was, observed at 
page 117 (column 1): 

that when dispute arises about 
the employment of a person at the in- 
stance of a trade union, or a trade union 
objects to the employment of a certain 
person, the definition of industrial dis- 
pute would cover both those cases. In 
each of those cases although the em- 
ployer may be unwilling to do so. there 
will be jurisdiction in the Tribimal to 
direct the employment or non-employ- 
ment of the person by the employer. 
This Is the same thing as making a con- 
tract of employment when the employer 
is unwilling to enter into such a con- 
tract with a particular person." 

In Bharat Bank’s case. 1950 SCR 459” 
(AIR 1950 SC 18S], Mukherjee, J. as he 
then U’as, pointed out that the function 
of the Industrial Trib\mal was not mere- 
ly to interpret or give effect to contrac- 
tual rights but It can create new rights 
and obligations for the purpose of keeping 
Industrie peace. On this very reason- 
ing, case under the Industrial Disputes 
Act laying down that the Industrial Tri- 
bunal coiild go Into the question of 
colourable or mala fide exercise of right 
to terminate the services of an employee 
by an employer were distinguished by 
a Bench of this Court in Jag^h Vastralaya 
V. State of Bihar, AIR 1964 Pat 180 while 
dealing with the power of the authority 
under Section 26 of the Bihar Shops and 
Establishments Act of 1954, and it was 
held that the power was restricted and 
that the authority could not go into 
similar questions. 

18, Learned Advocate-General at- 
tempted to support his argument based 
upon rule 10 of the Gratuity Rules with 
reference to Rules 3 and 4. and special- 
ly he strongly relied upon the latter. The 
former merdy says — 


Satihir Chandra (Untwalia J.) - 

"These Rules shall be interpreted by 
the Agents whose decision shall be final 
aM binding." 

Even assuming it to be so. no ques- 
tion of interpretation of the rule is in- 
volved in this case. Rule 4 lays down— 

"The Board of Directors of the Com- 
pany shall have the power, from time 
to time, and at any time, to repeal, add 
to, vary or alter these Rules or frame 
sudi other Rules as they may think fit." 

Counsel submitted that promise to give 
a benefit conditioned with the power to 
withdraw it at any time is no valid or 
effective grant of the benefit or the gift. 
He relied upon, a passage at p^e 783 in 
Mulla’s Transfer of Property Act, 5th 
Edition, which says — 

. .a gift revocable at pleasure is 
no gift at all The same principle applies 
in the law of contracts, for a promise to 
pay what the promisor pleases is no pro- 
mise at all;" 

At the foot note is noted the case of 
Roberts v. Smith, (1859) 4 H. & N, 315 
”157 ER 661 in support of the above 
prindple of law. In that case, the matter 
of remuneration was left open by the 
employee at the discretion and pleasure 
of the employer for his time and labour, 
which he may think deserving of; in 
other words, the employee agreed to work; 
he left the remimeration in the hands of 
the employer. Martin. B. said at page 
863 of the ^glish Report — 

In reason and commousense 
that is a liability in honour, and not a li- 
ability by contract" 

Bramwell, B. and Watson, B. also 
agreed. The former said at page 864 — 

"The obvious construction of the letters 
is this, that if the Compeiny is not form- 
ed there is to be no claim, but defen- 
dant may give something as a gratcdty." 

1 do not think that Rule 4 is capable 
of being placed at par with the words 
which were the subject matter of con- 
sideraUon in Roberts's case. My interpre- 
tation of Rule 4 is that the Board of 
Directors of the Company had the power 
from time to time and at any time to 
repeal or amend the Rules. U they 
repeal them before retirement of a parti- 
cular employee, the employee will not be 
eligible to any benefit granted under the 
Rules; he may not be able to diallenge 
the repeal in a cotirt of law and to en- 
force the payment of gratui^. The posi- 
tion may be different before indus- 
trial tribunaL But imtil and unless the 
Rules are repealed, mere power to 
repeal them cannot mean that if other- 
wise a right could be found to have been 
created imder them, the power of repeal 
will militate against the creation of such 
a tight 

19. The view which I have expressed 
above finds some support from the ded- 
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sion of P, B. Mukharji, J. in Benode 
Befaary Roy v. General Insurance Society 
Ltd., AIR 1950 Cal 232. Rule 94 of the 
bye law of the company making provi- 
sion for grant of- gratuities was held to 
be inefiective because in accordance with 
bye-law 4 which granted to the 
Board of Directors the right of alter- 
ing or adding to the rules had been exer- 
cised before the retirement of the plain- 
tifi in that case. Bye-law 9 had been 
cancelled before his retirement. In that 
view of the matter, following the deci- 
sions is Smith v. Galloway, (1898) 1 QB 
71 and the decision in Yeo v. Stewart, 
(1947) 2 All ER 28 the learned Judge 
held at page 235 (Column 2) — 

“I have come to the conclusion that 
when an employee of a company, by the 
very terms of his contract of service is 
to act according to the bye-laws of the 
Company, and one of such bye-laws is 
that the bye-laws can be added to or 
altered at any time by the Company, 
then the employee is bound by any al- 
teration or addition of the bye-laws that 
may duly be made by the Com- 
pany e\'en though such addition or 
alteration was made after the contract 
of service. This is so even if it means 
that the employee thereby loses any 
vested right, i. e, any right acquired 
by him before such alteration or addi- 
tion.” 

I am not quite sure as to whether the 
view expressed in the last part_ of the 
passage extracted is correct, but it seems 
to me that an employee having agreed 
to adopt the rules as a service condition, 
one of which rules granted the power 
to the employer to 'repeal or alter them 
coiild not make a grievance if they were 
so repealed or altered before his retire- 
ment, I find it difficult to see how a 
right to get gratuity, if one can spell out 
such a right from the Rules, is created 
before retirement. The right can only be 
found on retirement, and if before the 
coming into existence of such a right the 
Rules are altered or repealed, no griev- 
ance can be made for the same. But until 
and unless they are so repealed merely 
because of the power to do so, it cannot 
be said that no right will be created. 

Mr. Lalnarayan Sinha fairly conceded 
that rule 10 would be in the nature of a 
forfeiture or penal clause and as in 
equity the courts in India could give relief 
to the employee against such a clause if 
otherwise a right could be found to have^ 
been created in favour of the employee 
who has retired. He, however, submitted 
that reading rules 4 and 10 together it 
should be held that no right was created 
and rule 10 is neither a forfeiture nor a 
penal clause. For the reasons given 
above, the argument as placed by the 
learned Advocate General does not fully 


commend itself to me but, at the same 
time, reading and interpreting the rules 
as a whole, I hold no right is created in 
favom of a retiring employee to claim 
retiring benefit of gratuity as a mat- 
ter of right and it is not a case where 
me right, if vested in the employee, has 
been allowed to be divested at the sweet 
will of the employer under nile 10 of 
the Gratuity Rules. 

20. The view I have expressed above 
on interpretation of the gratuity rules, 
especially Rule 10, finds support from 3 
decisions of the English Courts cited on 
behalf of the appellant. In Rose and 
Frank Co. v. Crompton and Brothers 
Ltd., 1925 AC 445 one of the clauses of 
the written arrangement arrived at be- 
tween the English company and the 
American Firm ran as follows: — 

"This arrangement is not entered into 
nor is the memorandum written, as a for- 
mal or legal agreement, and shall not be 
subject to legal jurisdiction in the law 
Courts either of the United States or 
England, but it is only a definite expres- 
sion and record of the purpose and in- 
tention of the three parties concerned, to 
which they each honourably pledge 
themselves, with the fullest confidence 
based on past business with each other 
that it will be carried through by eacih 
of the three parties with mutual loyalty 
and friendly co-operation. 

This is hereinafter referred to as the 
'honourable pledge clause’. Disputes 
arose between the parties and the English 
Company determined the arrangement 
without notice. Before the relations be- 
tween the parties were broken off, the 
American Firm had given and one of the 
English Companies had accepted certain 
orders for goods. In an action by the 
American Firm for breach of contract 
and for non-delivery of goods it was 
said by Lord Phillimore in his speech at 
page 454 — 

"It is true that when the tribunal has 
before it for construction an instrument 
which unquestionably creates a legal in- 
terest, and the dispute is only as to the 
quality and extent of that interest, then 
later repugnant clauses in the instru- 
ment cutting down that interest which 
the earlier part of it has given are to be 
rejected, but doctrine does not apply 
when the question is whether it is in- 
tended to create any legal interest at all. 
Here, I think, the overriding clause in 
the document is that which provides 
that it is to be a contract of honour 
only and imenforceable at lav/.” 

Following this decision the same view 
was expressed by Atkinson, J., in Jones 
V. Vernon’s Pools, Ltd., (1938) 2 All ER 
626 and by the court of Appeal in Apple- 
Eon V. H. littlewood, LtdU (1939) 1 All 
ER 464. 
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21. In all the earlier cases relerred 
to above, except In the Calcutta case. 
AIR 1933 Cal 409, the question was whe- 
ther the gratuity money was attachable 
In execution of a creditor’s decree before 
the money was delivered to the retired 
employee. It was held that it was in the 
nature of a gift which was not complete 
before delivery and hence it was not at- 
tachable, The notion of gratuity money 
being so was on the footing that it was 
purely a gratuitous payment or a gift. It 
Is difficult to go whole hog with this 
view in modem limes. In the Calcutta 
case toe plaintifl sued for gratuity 
money. Rule 8 of the Rules for the 
grant of gratuity stated that on fulfil- 
ment of certain conditions gratuity may 
be allowed. The argument that the word 
*mav’ should be construed to mean as 
'shall* was rejected. Inter alia, on the 
ground that "gratiutY . . . „ls something 
of the nature of a gift and a gift Is not 
a thing which can he compelled”. 

The other learned Judge also said that 
"being a gift it is something which the 
employee cannot claim as of right. **I am 
not prepared to call toe payment of gra- 
tuity money a gift — pure and simple 
yet. I am constrained to take toe view 
that under the Rules of Tlsco Ltd. it is 
In the nature of an Inchoate claim or In- 
terest, and not a right enforceable by a 
suit In a court Under the contract of 
service, the grant of gratuity money has 
been left to the sole discretion of the 
employer, saying In express words that 
no employee howsoever otherwise eligi- 
ble shall be deemed to be entitled as of 
right to any payment under the Rules. 

22. Before I deal with the Supreme 
Court cases under the Industrial Dis- 
putes Act, I may say a word about the 
decisions of the Madhya Pradesh High 
Court in AIR 1962 Madh Pra 361. A 
learned single Judge held In that case 
that the term Vages’ Included also gra- 
tuity payable to a workman on the ter- 
mination of his employment The ques- 
tion which falls for decision In these ap- 
peals did not arise to be canvassed or 
decided in that case. 

23. In AIR 1960 SC 251, toe point 
for determination was whether the work- 
men were entitled to the double benefit 
of a gratuity scheme as well as retrench- 
ment compensation under Section 26-F 
of toe Industrial Disputes Act The In- 
dustrial Tribunal made an award after 
examining the financial position of the 
company and held that the gratuity 
scheme framed by toe earlier awarf 
should be enforced subject to certain 
modification specified by it The com- 
pany went up in appeal to the Supreme 
Court In that context Gajendragadkar. 
J. as he then was, delivering the judg- 
ment of toe Court, said at page 253 
(column 2>— 


"Gratuity is a kind of retirement bene- 
fit like the provident fund or penaon. At 
one time It was treated as payment gra- 
tmtousiy made toy the employer to his 
employee at his pleasure, but as a result 
of a long series of decisions of Industrial 
tribunals gratuity has now come to bo 
regarded as a legitimate claim which 
workmen can make and which. In a pro- 
per case can give rise to an industrial 
dispute. Gratuity paid to workmen Is 
intended to help them after retirement, 
whether the retirement is the result of 
the rules of superannuation or of physi- 
cal disability. The general principle 
underlying such gratuity schemes is that 
by their length of service workmen are 
entitled to claim a certain amoimt as a 
retiral benefit.” 

Likewise 1 could extend the principle 
laid down by the Supreme Court in the 
above case arising out of an industrial 
dispute to the enforcement of the alleged 
contractual obligation in the Civil Court, 
but I feel 1 cannot legitimately do so. 
Apart from other considerations, the pro- 
virion of law contained in Centra] Act 
14 of 1947 brings about the distinction. 
Sub-section (3) of Section 18 says: 

**A settlement arrived at In the course 
of conciliation proceedings under this 
Act or an arbitration axvard in a case 
where notification has been issu^ under 
sub-section {3A) of Section lOA or an 
award of a Labour Court. Tribunal or 
National Tribunal which has become en- 
forceable shall be binding on — 

all parties to the Industrial dispute.*’ 

The scope of an Industrial award and 
matters which can be covered thereunder 
are malerlaJIv different from those of a 
decree of a Civil Court. The observation 
of the Supreme Court has got, therefore, 
to be understood in the light of the 
powers of the industrial tribunal to 
create new rights and. contracts for In- 
dustrial peace and Its award being bind- 
ing on the parties to the Industrial dis- 
pute. Unfortunately, the law to be admin- 
istered In a suit filed in a Civil Court does 
not- permit me to go to extent to which 
the Supreme Court could go in an ap- 
peal from an award of the industrial tri- 
bunal. Similar is the position in regard to 
the other Supreme Court cases, name- 
ly Bharatkhand Textile Manufactur- 
ing Co. Lld.'.v. Textile Labour Associa- 
tion. AIR 1960SC833. AIR 1962SC 673, 
Burhanpur Tapti Mills Ltd. v. Burhanpur 
Tapti Mills Mazdoor Sangh. AIR 1965 SC 
839 and All India Reserve Bank Em- 
ployees’ Association v. Reserve Bank of 
India. AIR 1966 SC 305. In toe case of 
Bharatkhand Textile Co. Ltd.. AIR 1960 
SC 833, the claim for gratuity made by 
the workmen of the Textile Co. had been 
rejected by an Industrial court as 
premature In view of the fart that the 
Employees’ Provident Funds Art had al- 
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ready been passed and the statutory 
scheme for provident fimd was about to 
come into force. 

In accordance with the observation of 
the industrial court, in the previous 
award the workmen made an application 
for institution of a gratuity fund after 
coming into force of the Employees’ Pro- 
vident Funds Act, claiming introduction, 
of a comprehensive scheme of gratuity. 
Under these circumstances, it was held 
that the Employees’ Provident Funds Act 
did not exclude the jurisdiction of indus- 
trial court to frame an additional 
scheme for gratuity. In that connection. 
It was observed by Gajendragadkar, J. 
at page 839 (column 2): 

"A claim for gratuity is a claim for 
retiral benefit and it is strictly not a 
claim to receive a share of the profits at 
all. and so there would be no scope for 
Importing the several considerations 
which are relevant in determining the 
claim for profit bonus.” 

In the case of the Garment Cleaning 
Works. AIB 1962 SC 673 the matter 
again arose out of an industrial dispute, 
in which two demands made by the res- 
pondent workmen of the appellant com- 
pany were referred for industrial adjudi- 
cation: the demands were for gratuity 
and provident fund respectively. In that 
connection similar observations were made 
by Gajendragadkar, J. at page 67.6 
(column 2), and then it was said that 
gratuity once earned could not neces- 
sarily be denied to the workmen on the 
ground of his dismissal for misconduct. 
In the case of Burhanpur Tapti Mills Ltd. 
the only question before the Supreme 
Court was whether the industrial Court 
of Madhya Pradesh erred in Introducing 
in its award a scheme of gratuity. In that 
case, Hidayatullah, J. as he then was 
said at page 841 — 

"A scheme of gratuity and a scheme 
of pensions have much in common. Gra- 
tuity is a lump sum payment while pen- 
sion periodic payment of a stated sum. 
They are both 'efficiency device’ and 
are considered necessary for an 'orderly 
and humane elimination’ from industry 
of superannuated or disabled employees 
who but for such retiring benefit would 
continue in employment even though 
they function inefficiently 

It compensates the employee who as 
he grows old knows that some compen- 
sation for the gradual destruction of his 
wage earning capacity is being built ujx 
By inducing voluntary retirement of old 
and worn out workmen it confers on the 
employer a benefit akin to the replacing 
of old and worn out machinery.” 

In the Reserve Bank’s case before the 
Supreme Court, AIR 1966 _ SC 305 again 
arising out of an industrial dispute, in 
paragraph 41 at page 321 reference was 
made to several decisions of the Supreme 
Court, and then it was said: 


"In these cases it was held by this Court 
that gratuity is not a ^ft but is 
earned and forfeittire except to recoup 
a loss occasioned to the establishment, is 
not justified”. In view of the law of the 
land so firmly established with reference 
to the cases arising out of industrial dis- 
putes, Mr. Palkhivala appearing for the 
Reserve Bank imdertook to get the rules 
brought in line with the decisions of the 
Supreme Court. No case was cited before 
us either by Mr. B. C. Ghose or by Mr. 
G. C. Mukherji appearing for the dif- 
ferent plaintiff in support of his conten- 
tion that in view of the weighty observa- 
tions of the Supreme Court in cases aris- 
ing out of industrial disputes, the alleged 
right to get the gratuity money should 
be enforced by grant of a decree in a 
Civil Court at the instance of an em- 
ployee. I must hasten to add that I do 
not mean to say that it can never be 
enforced, it can be so done provided the 
terms and conditions of service can be 
spelt out to create such a right. 

24. In Braithwaite and Co. (India) 
Ltd. V. Employees’ State Insurance Cor- 
poration, (1968) 1 SCA 394= (AIR 1968 
SC 413) on which reliance was placed by 
the learned Advocate General the facts 
were that the Insurance Company which 
was the appellant before the Supreme 
Court had introduced a scheme of pay- 
ing inam to its employees. The payment 
of inam was not among the original 
terms of contract of employment. The 
offer under the scheme was to make in- 
centive payments, if certain specified con- 
ditions were fulfilled by the employees. 
The appellant reserved the right of 
withdrawing the scheme altogether wth- 
out assigning any reason and of revising 
its conditions at its sole discretion. The 
question was whether the inam was 
wages within the meaning of Section 
2(22) of the Employees’ State Insurance 
Act of 1948. It was answered by the 
Supreme Court in the negative, Bhar- 
gava, J. delivering the judgment of the 
court laid stress on the fact that while 
making the offer, the company in clear 
words, reserved the right to withdraw 
the scheme altogether without assigning 
any reason or to revise its conditions at 
its sole discretion. On a consideration of 
that clause as also the other clauses of 
the scheme, it was held by the Supreme 
Court that the payment of inam had not be- 
come a term of contract of the employ- 
ment. I am not prepared to hold on the 
basis of the authority, as I find the dis- 
tinctive features between the facts of the 
case before the Supreme Court and of 
that in our hand, that Gratuity Rules 
had not become a part of the condition 
of service of the .two plaintiffs. As I have 
said above, undisputedly on the pleadings 
and unchallengeably on the evidence, it 
bad become so. 
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25. While holdiiy? therefore. that 
neither of the plaintiffs is entitled to get 
a decree for the gratuity money to which 
he became eligible on his retiring from 
ser\dce, I feel inclined to observe that 
the Company, on its Rules framed for 
the benefit of the employees, would have 
been well advised to pay the gratuity 
money to the plaintiffs. The only iustifl- 
cation which appears to me in the 
records of these cases of not paying the 
gratuity money is that on a strict inter- 
pretation of the word 'retirement' which 
is defined in clause (g) of Rule 1 of the 
Gratuity Rules, 1937 perhaps, the case 
of tenmnation of service on the part of 
the employee is not covered by the 
definition. I must make it clear that at 
no point of time this was the stand of 
the company nor was this argument 
advanced before us. Clause (g) of Rule 1 
says — 

" 'Retirement' shall mean the termina- 
tion of service by reason of any cause 
other than removal by dismissal or dis- 
charge due to misconduct.” 

Dismissal or discharge postulates action 
of the employer wUch brings about ter- 
mination of service. And, reading in that 
light, perhaps, the spirit of the rule is 
that if the termination of the service Is 
brought about by the employer ^ ser- 
vice of notice, he must not ask the em- 
ployee to leave the service without pay- 
ment of compensation in the shape of 
retlral benefit The position on strict In- 
terpretation of the term 'retirement' or 
in equity may not be identical. An em- 
ployee who brings about the termination 
of his ser^ce by a notice without any 
rhyme or reason is, perhaps, not on the 
same footing as the employee whose 
service has been terminated by the emplo- 
yer. Be that as it may the conclusion at 
which I have arrived in the appeals Is 
not based upon the view point which I 
have just expressed. 

26. In the result, I allow First Appeal 
No. 444 of 1963, set aside the judgment 
and decree of the court below and dis- 
miss the plalntifi’s suit. First Appeal No. 
5M of 1964 is ^missed and the dismissal 
of the plaintiff's suit is maintained. On 
the facts and in the rircumstances of the 
cases, however, I shall direct the parties 
to bear their own costs throughout in 
both. 

27. WASIUDDIN, J. I agree. 

GGM/D.V.C, Order accordingly. 
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ILR 36 Pat 362. Dr. Abdul Khair 
V. Miss Sheilla Myrtia James 9 

(1957) AIR 1957 Pat 502 (V 44)- 
ILR 36 Pat 753, Sukhdeo Singh 
V. Lekha Singh 6 

(1949) AIR 1949 Pat 197 (V 36)- 
ILR 26 Pat 717, Markanda Maha- 
patra v. Kameswar Rao 6 

(1938) AIR 1938 Pat 22 (V 25)- 
ILR 16 Pat 766 (FB). Ramkhela- 
wan Sahu v. Surendra Sahl 10 

(1930) AIR 1930 PC 142 (V 17)- 
57 Ind App 168, Mehrban Khan 
V. Makhina 8 
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termination of the tenancy. On a closer 
examination of the argxunent, the fallacy 
in it becomes apparent. If the relevant 
expression had been used in sub-section 
(2) i.e., if the second sentence in the 
opening part of sub-section (2) had read 
"If the Controller after giving the 
tenant a reasonable opportunity of show- 
ing cause against the eviction is satisfied 
that whether before or after the termi- 
nation of the tenancy. . . ”, 

there would have been something in the 
submission made before us by the land- 
lord. The said expression is conspicuous 
by its absence in sub-section (2) which 
contains the exceptions carved on the 
blanket prohibition against the eviction 
of a tenant contained in sub-section (1) 
of section 13. Sub-section (1) is in the 
negative form and contains an absolute 
bar. The presence of the expression 
"before the termination of the tenancy” 
in sub-section (1) does not enlarge the 
scope of the field covered by sub-sec- 
tion (2) by falling in which aU that hap- 
pens is that the bar contained in sub- 
section (1) ceases to have effect. If in 
addition to the bar in sub-section (1) of 
section 13, there is any other legal 
impediment against the ejectment of the 
tenant, nothing contained in sub-sec- 
tion (2) appears to affect the same. The 
effect of the word 'before’ in relation to 
the termination of the tenancy in sub- 
section (1) is that even in a case where 
there is an express agreement by a ten- 
ant of his being liable to ejectment with- 
out the formal termination of his ten- 
aricy by a notice of eviction, he would 
still not be liable to ejectment unless his 
case falls within the mischief of sub- 
section (2). It appears to be appropriate 
to point out specifically that the require- 
ment of service of notice under S. 106 
of the Transfer of Property Act is made 
by that provision itself subject to a con- 
tract to the contrary. The cases of evict- 
ion of a tenant before the termination 
of his tenancy to which reference appears 
obviously to have been made in sub-sec- 
tion (1) of section 13 would include cases 
of statutory forfeiture of tenancy under 
the general law in which event, before 
the termination of the stipulated period 
of a tenancy, he would be liable to eject- 
ment but for the absolute bar contained 
in sub-section (1) of section 13 subject 
to the permissive clauses enumerated in 
sub-section (2) of that section. It is to 
provide against such cases being left out 
of the field of protection afforded by sec- 
tion 13 (1) that the expression "whether 
before or" has been added to the other 
relevant provision in section 13 (1). 
There is no doubt that the expression 
"whether before or after the termination 
of the tenancy” has been construed by 
this Court in some cases as being equi- 
valent to the non obstante clause "not- 
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withstanding the termination of the ten- 
ancy but the question of the exact 
scope, meaning, interpretation and effect 
of the word 'before’ did not come up for 
consideration in any of those cases. 
Moreover as already observed, it has been 
authoritatively held by the Supreme 
Court that notwithstanding the presence 
of the non obstante clause in the relevant 
provision in a Rent Restriction Act, the 
requirement of service of a notice under 
section 106 of the Transfer of Property 
Act is not abrogated by such a provi- 
sion in a Rent Control Act. There is, 
therefore, no force at all in this submis- 
sion of_ the landlord. Nothing else con- 
tained in the Act has been pointed out 
by the landlord or has otherwise been 
noticed by us which would take the case 
out of the scope of the law laid down 
by the Supreme Court in Manujendra 
Butt’s case, AIR 1967 SC 1419. It is, 
therefore held that no order for the evic- 
tion of the tenant under sub-section (2) 
(i) of section 13 of the Act can be pass- 
ed against the tenant without proof of 
service on him of a proper notice 
envisaged by section 106 of the Transfer 
of Property Act in spite of the fact that 
the statutory provisions of that Act are 
not applicable to the Punjab State. 

14. Tliough service of notice of ter- 
mination of tenancy has not been pro- 
ved in this case, the landlord stated before 
us that if we come to the conclusion 
that such a notice was necessary in this 
case we should not dismiss his applica- 
tion for eviction of the tenant but 
should remand the case to the Rent 
Controller for a fresh decision after 
giving the parties an opportunity to 
prove the service or non-service of 
the requisite notice. To the adop- 
tion of such a course, no objection 
Was raised by the tenant; nor could, in 
fact,' any such objection be raised in 
view of the fact that the tenant had not 
specifically pleaded want of service of 
such a notice in the trial Court. In so 
observing, we are not oblivious of the 
fact that the tenant had, in fact, no op- 
portunity to file a written statement in 
this case because he was permitted to 
join the proceedings only from the stage 
of evidence at which he appeared 
and the order for proceeding ex parte 
against him passed on April 12, 1967, 
prevented him from filing his reply to 
the petition for eviction. Moreover, no 
plea of service of notice having been 
taken in the petition for eviction, there 
could be no opportunity for the tenant 
to deny the service of such a notice in 
the proceedings at the trial stage when, 
before the authoritative pronouncement 
of the Supreme Court on the subject, it 
was commonly understood that such a 
notice was not necessary. This 
however, be held, though so argued b.v 
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the landlord, to amount to a waiver of 
the ri«hl lo insist on the service of the 
requiJ'itf nolice He took up the defence 
in the first appellate court and though 
the learned District Judge held that 
there was no reason to permit the ten- 
ant to raise that point for the first time 
at the appellate stage, the Appellate Au- 
thority did go into the merits of the 
point and proceeded to adiudicate upon 
it. Moreover, in the course we arc adopt- 
ing. no prejudice would be caused to 
either side by this question being allow- 
ed to be raised by the tenant. It may 
be appropriate to mention at this stage 
that the landlord is also asking in this 
case for hU pound of flesh on account 
ol Ihe technical default of the tenant, 
though the tenant was not wholly un- 
justified in wathholding the rent when 
the liligalion relating to the very title 
to the property was pending which is 
even at this stage not yet finally settled 
and when the tenant offered, even 
before us. to pay up to the landlord the 
subsequent rent upto date with costs and 
interest, if the landlord chose to accept 
it. We cannot, however, blame even the 
landlord for blatantly refusing that offer, 
as it is probably his legal right to adopt 
that course. 

15. For the foregoing reasons, we 
hIIow this petition for revision and set 
islde the orders of the Appellate Autho- 
rlly as well as of the Bent Controller 
lirectlng the eviction ol the tenant- 
iH'Utioncr and remand the case to the 
Rent Controller for a fresh decision after 
illowlng the parties an opportunity to 
prove or disprove that at least a fifteen 
days notice terminating the tenancy of 
the tenant and calling upon him to hand 
over possession of the premises to the 
landlord was actually served by the 
l.mdlord on the tenant before filing of 
dm petition for eviction. The decision of 
ilio Bent Controller as upheld by the 
\ppenale Authority on the other points 
IS upheld. In the circumstances of the 
case, there is no order as to costs of 
fin; proceedings in this Court 
tn. SllAMSllLU BAllAnUR.J.: lagree. 
ItSK/DVC. Revision allowed. 
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K. C. Gupta and others. Petitioners v. 
Union of India. New Delhi and others. 
Respondents. 

Civil Writ Ho. 2986 of 1965. D/- 9-5- 
1967. y 

(A) Constitution of India. Art. 226 — 
Oelay and todie s — Valid ity of Punjab 

IK/JK/C923/87 
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Service Integration Rules (1957) and 
order of Central Government passed io 
3961 — Final order against representa- 
tions communicated in October 1965 
Writ petition filed soon thereafter — 
Petition cannot be dismissed on ground 
of undue delay. (Para 5) 

(B) Constilutinn of India. Arts. 309, 
162. Sell. 7 List II Entry 41 — Slates 
Reorganisation Act (1956), Ss. 129, IIS— 
Punjab Service Integration Rules (1957), 
R. 1 — Rules are valid — AIR 19C1 Mys 
210 Di.ss. from. 

Punjab Service Integration Rules (1957) 
Wre made after 1-1I-195G when erst- 
while PEPSU emplovees had already 
become subject to control of new Stale 
ol Punjab The said rules were not made 
under Stales Reorganisation Act but 
Under proviso to Art 309 of Constitu- 
tion. These rules were framed in consul- 
tation with, and by approval of Central 
Government Entire process of integra- 
tion in Puniab was carried out by Slate 
authoriUes in accordance with orders and 
subject to directions of Central Govern- 
ment. While disputing the equation of 
gazetted posts of District Panchayat 
Ofticers in PEPSU with non-gazett^ 
posts of District Panchayat Officers In 
Punjab, validity of above rules was chal- 
lenged. 

Held; the Slate Government had the 
right and authority to frame the rules 
In exercise of powers conferred on it by 
the proviso to Art 309 and to equate the 
two units ol the services in question in 
exercise of Us executive power under 
Art )C2 read with entry 41 in List 11 of 
Ihe Seventh Schedule, subiect lo the 
control and direction ol the Central Gov- 
ernment under the relevant provisions of 
the Slates Reorganisation Act. The rules 
were not ultra vires S 129 of the Act but 
were valid and legal. S 129 of the Act 
no doubt conferred exclusive power on 
the Central Government lo frame rules 
under the Act, but this did not take 
away Irom the Slates their normal au- 
thority lo make rules regarding their 
services AIR 1961 Mys 210 Diss from. 
AIR 1965 Gui 23 (FB). Foil. 1967-1 Lab 
U 15 (MysJandAIR 1964 Madh Pra 307 
Uonsd (Paras 13. 15) 

(C) ConstlfutioD of India. Art, 226 — 
Natural justice — States Rcorganisntioo 
Act (1956). Ss. 115. IlG — Procci-ilings 
under — Person.^ making detailed repro- 
scnlaiinns — They arc not entilled as of 
right to he beard orally — Central Gov- 
ernment is not expected to act jiidicially 
— Oral hearing not asked for — No 
Crlcvance of same can be made — Prin- 
ciples ol natural justice held not violat- 
ed— AIR 1967 SC 1269 Expid. AIR 19C0 
SC 493 and AIR 1967 Punj 98 Rcl, on. 

_ (P.nr.a 18) 

(D) Cnnstilulion of India. Art. 226 — 
States RcorgaoLsation Act (1956). Ss. 114| 
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115 IIG — Principles regarding equation 
of pLts as determined at conference of 
Chief Secretaries in 1056 — ^ 

gazetted posts of District Panchajat 
Officers in Pepsu with 
nosts of District Panchayat Officers m 
pSjab— Allegation of violation of abiive 
tirincinles — High Court cannot mter- 
Fer^with decision of Government m^that 

behalf. 

(E) Constitution of India, Art. ,1956) 
Relief— States Reorganisation Act (195^ 

<;q 115 116 — Joint seniority list m 

result of integration — 
placed above petitioner — j w 

F^^nl against this ‘^vgality acccptc^d^by 

Central Government - Ne«ss y^^^^ 

Ed to be kept above junior. t^ara 
(F) Constitution of India. 

Certiorari — (1957). 

r . !rA“ i' 

tral Govcrnincnt ■“ Hicn ^ ^ TjftiioC 

sit in appeal over that decision 20) 

under Art. 226 is not open. (Para 2^ 
Cases Referred: Chronological Paras 

AIR 1967 SC 1269 (V 54) =■ 

‘ 1967 SC Notes 76. State of Orissa 

V. Dr. (Miss) , 9(55.2 

0967) 1967-1 Lab U 1^5 - 1965 2 
Mys LJ 40. G M. Shankaraiah ^ 

fiq67)'^SR 1967' Punj 98 (V 54) = ' 

^ Ss Pun LR (Supp) 477 Shahgram 
Anantram v. Union of India 17. 18 
0967) 1967 Cur W (Pb & Har) 64 

^Madanlal v. Union of India • 

(1966) AIR 1966 Madh Pra 134 (V 53) 

1965 MPU 825. Vinod Kumar 
Radhika Prasad v. State of Madhya 

oS'^AIR 1965 Guj 23 (V = 

ILR (1963) Gu) 1204 (FB). A. J. 

Patel v Slate of Gujarat 
0964) AIR 1964 Madh Pra 30/ (V 51)“ 

Jab LJ 591 P K. Roy v. State 
of Madliya P/adesh 
0961) AIR 1961 Mys 210 (V 46). 

' M A Jaleel v. State of Mysore 7.8.13 
0 960) AIR I960 SC 493 (V 47) = 
‘^^960-2 SCR 569 S. Kapur Smgh 
V Union of India 

D S Nehra and M. R. Agniholri. for 
PeUitoeS; Anarid 

ral (Punjab) inth J. C. Verma. Hornes 
pendents (N<^. 1 and 2), H. ^asu 
with B. S W^u and L. S. Wasu, toi; 
Respondents (Nos. 3.5 to 7). ^ 

ORDFR- The validity and coi^tu- 

unn.litv of the Punjab Service Integra- 
Sl"- RuV? 1957, bv the Gjvgr. 

nor of Punjab, under Article 309 oi me 


Constitution has been impugned by K. C. 
Gupta and two others, the petitioners m 
this case. 

2. All the three petitioners joined the 
service of the erstwhile Patiala and East 
Punjab States Union (hereinafter refer- 
red to as Pepsu in 1956. as DLstrief 
Panchayat Officers. They were confirm- 
ed as such in their respective posts in 
October. 1956, vAth the concurrence of 
the Public Service Commission The peti- 
tioners are all Graduates The posts held 
by the petitioners in PEPSU were gazet- 
ted and were in the pay scale of Rupe^ 
250-15-400 The District Panchayat Offi- 
cers in the erstwhile State of Punjab 
(prior to its reorganisation in 195(5) were 
non-gazetted and were in the time-scalt 
of Rs 170-350 Consequent on the mer- 
ger of PEPSU with the then State of 
Punjab in accordance with the provi- 
sions of the States Reorganisation Art 
(37 of 1956) (hereinafter called the Act), 
the petitioners became the employees of 
the new State of Punjab with effect from 
the Isl of November. 1956. It is not dis- 
puted that according to the provisions of 
the Act. the Central Government is con- 
stituted as the authority for the integra- 
tion of the employees of the erstwhile 
State of PEPSU with the employees ol 
the State of Punjab. 


The Punjab Service Integration Rules, 
6957 (hereinafter referred to as the Inte- 
gration Rules), framed by the Governor 
of Punjab, under Article 309 of the (Con- 
stitution of India, were notified on July 
1 1957. and published in the official 

gazette of that dale Part IV of the said 
Rules provided machinery lor the equa- 
tion of services and part VI contained 
rules for determination of inter se senio- 
rity between the employees of the Pun- 
jab and PEPSU States. The gazet ^ 
posts of District Panchayat Officers of the 
erstwhile Pepsu State were equated with 
the non-gazetted posts of District Pan- 
chayat Officers of the erstwhile Punjab 
State. By counting the length of ser- 
vice in the equaled cadre, 21 persons 
were placed above the petitioners and 
they were placed at Nos_. 22 to 24 in the 
provisional joint seniority list. Res^n- 
dents Nos. 3 to 13 were placed above 
them The remaining persons who had 
been placed above the petitioners have not 
been impleaded as they are stated to 
have retired or left the Department con- 
cerned before the filing of the petition 
Annexure *A-1’ to the writ petition is 
the revised joint seniority list of ttm 
employees of the Panchayat Department 
(field staff). Separate representahons. 
dated May 3, 1957. were submitted by 
the petitioners (copy of the 
tion of Bhupinder Singh Petitioner Na 3 
bring Annexure 'B* to the ivnt pe^J 
to the Director of Panchavats. 
against the above-said equaUon as 
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as against the fbdng of their seniori^ 
as assigned to them. The seniority list was 
finalised and is claimed by the respon- 
dents to have been circulated with a 
communication, dated April 19, 1958, by 
the Director of Panchayats, Punjab. Peti- 
tioners Nos. 1 and 2 submitted appeals 
afiainst the positions assi^^ned to them 
in the list Their appeals were consider- 
ed by the State Advisory Committee. 
Later on a joint representation by all the 
three petitioners and some other persons 
was submitted praying for their repre- 
sentations being considered by the Cen- 
tral Advisory Committee. The matter was 
then placed with the Government of 
India for the consideration of the case 
of the petitioners by the Central Com- 
mittee. 


The representations were rejected and 
the petitioners were Informed of the 
same by letter, dated August 26. 1959, 
from the Secretary to the Punjab Gov- 
ernment in the Integration Department 
(copy of the communication is Annexure 
'C to the writ petition). With the said 
letter, a copy of the decision of the 
Central Government was enclosed. Ac- 
cording to the said order, the Govern- 
ment of India was satisfied that the posts 
held by the petitioners in PEPSUhad 
been correctly equated and that the re- 
presentations of the petitioners had no 
force and had, therefore, been rejected. 
Thereafter the petitioners subniltted fur- 
ther representations questioning the vali- 
dity of the previous order, and complain- 
ing against the same. By letter, dated 
April 14, 1061 (Annexure 'F), the De- 
puty Secretary to the Punjab Govern- 
ment informed the Director of Pancha- 
yats, Punjab, that the representations of 
the petitioners, against their equation 
with non-gazetted District Panchayat 
Officers in Punjab, had been reconsider- 
ed by the Government of India on the 
odvice of the Central Advisory Committee 
for gazetted officers. 


A copy of the fresh decision taken by 
the Central Government was enclosed 
with the said communication. According 
to that decision, the Central Government, 
having regard to the broad similarity in 
the jurisdi^on, functions and duties at- 
tached to the posts in question, approved 
the equation of the gazetted posts of Dis- 
trict Panchayat Officers. Pepsu. with 
the non-gazetted posts of District Pan- 
chayat Officers in Punjab. It was fur- 
ther held m that decision that Mohinder 
bingh (who has since left the Depart- 
ment). who had held non-gazetted post 
of MucaUonal and Propaganda Officer 
In Pepsu could not be shown in the 
jmnt seniority list above the Officers of 
^e^me region, who held gazetted posts 
of Distnet Panchayat Officers, and that, 
therefore, Mohinder Singh should be 
shown as junior to aU the Panchayat 


Officers of Pepsu. It Is not disputed 
that this decision of the Central Gov- 
ernment was somehow not communicat- 
ed by the Director of Panchayats to the 
petitioners till they submitted another 
repr^entation, in December. 1964. com- 
plaimng of their case having been kept 
pending. The explanation given by res- 
pindent No. 2 (State of Punjab) for not 
having communicated the said decision to 
the petitioners (as contained in para- 
14 of the written statement) is that 
decision of the Government of India 
could not be conveyed immediately after 
it was taken in 1961 as papers were mis- 
laid somewhere.” 


Accorfing to the return of the State, 
the ^id decision was conveyed to the 
petitioners only in October, 1965. In the 
meantime, the petitioners sent their last 
reminder, dated August 11 . 1965 (An- 
Secretary to 
j Government sent with his 
letter, dated October 26. 1965 (Annexure 
loii «^ated April 14. 

decision (Annexure 
SI the situa- 

^ the present writ 

I? set aside 

IhA rw?..) Government and 

me Central Government In the matter of 
ft the posts of the petitioners to 
posts in the erstwhile 
f the final gradation list 

Ph“Hshed in February, 1064. In the writ 
prayer has been made 
to direct the Central Governmem to 
integration rules and 
<the iwtitloners In the new 
-"dthout being Influenc- 
1 ®. Slate Government. The petl- 
4? he entitled to be inte- 
grated wi^ Class II employees of the 
eretwWle SUte of Punjab and pray Sr 
a fresh CTadafion fist being prepared 

position, nghts. status, rank and 
scale of pay of the petitioners. 

4 u^® petition has been contest- 
The CentrS Go^ 
e^ent has filed its brief written state- 
^ averred that the 
prlnaples which were to govern the inte- 
gration of services affected by the re- 
“KJfJhtlon of the Slates werealrc^ 
Secretaries 

1955, according to which princi- 
hosts was to be de- 
fagfartorsP* regard to the follow- 


(I) The nature and duties of a postj 

(U) The responsibilities and powers 
€«ercised by the officers holding a post, 
Jhe extent of territorial or other charge 
held and the responsibilities discharge 
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(iii) The minimum qualifications, if any 
prescirbed for recruitment to the posti 

(iv) The salary of the post. 

It has been added in the return of the 
Central Government that the Punjab 
Government made merely provisional 
equations and drew up provisional com- 
bined gradation lists of Officers of the 
Panchayat Department, and invited the 
Officers concerned to submit representa- 
tions, which when received were forward- 
ed by the State Government along with 
its comments to the State Advisory Com- 
mittee. Thereafter, ' on the request of 
some of the Officers of the Pahchayat 
Department, the State Government 
referred the representations to the Gov- 
ernment of India for being placed before 
the Central Advisory Committee. The 
last mentioned Committee consisted of 
the Chairman of the Union Public Ser- 
vice Commission, Shri P. N. Sapru, 
Member of the Rajya Sabha, who is a 
retired Judge of the Allahabad High 
Court and Shri K. Y. Bhandarkar, retir- 
ed Secretary of the Central Government 
in the Ministry of Law. 

The said Central Advisory Committee 
claims to have considered the representa- 
tions of the petitioners and the recom- 
mendations of the State Government and 
to have made its recommendation to the 
Central Government, who considered 
them and passed final orders to which 
reference has already been made. It is 
stated in the return that no personal 
hearing wgs given to the petitioners by 
the Central Advisory Committee or by 
the Central Government as it was not 
necessary to adopt such a course. Ac- 
cording to the Central Government, all 
that the State Government did was to 
take preliminary action which was 
necessary before the Government of 
India could pass final orders, and that 
the representations of the_ petitioners 
were duly considered and rejected by the 
Government of India itself in consulte- 
tion with the Central Advisory Commit- 
tee. It has been denied that the Govern- 
ment of India delegated any of its func- 
tions under the Act to the State Govern- 
ment. 

3. The State of Punjab, respondent 
No. 2, has filed a detailed written state- 
ment, according to which the Integration 
Rules were made in accordance wth the 
advice of the Central Government and 
were subjected to the directions which 
the Government of India might issue 
under section 115 (5) and section 117 of 
the Act. Respondents Nos. 3 and 5 to 7 
have filed a joint return, dated May 21, 
1957, in the form of an affidavit of Hari 
Krishan, respondent No. 5. Various addi- 
tional defences have been raised in their 
return. 
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4. Narinder Sarup, petitioner No. 2, 
has filed a joint replication on behalf of 
all the petitioners with the leave of the 
Court obtained on October 24, 1966, in 
C. M. 3921 of 1966. In the replication 
the petitioners have set out points of 
dissimilarity between the positions held 
by them in the erstwhile State of Pepsu 
on the one hand and between the posts 
held by their counterparts in Punjab 
with whom they have been equated on 
the other hand. The only other signifi- 
cant thing brought out in the replication 
is a list of the grounds on v/hich it is 
claimed that the equation statement pre- 
pared by respondents Nos. 1 and 2 is arbi- 
trary and against the Integration Rules 
themselves. 

5. At the hearing of the writ petition 
Mr. Anand Swamp, the learned Advocate 
General for the State of Haryana, who 
is appearing in this case on behalf of 
respondents Nos. 1 and 2, took up a 
preliminary objection to the effect that 
this petition should be dismissed as it 
has been filed after undue delay. Inas- 
much as the vires and validity of the 
Integration Rules which were framed in 
1957, and the orders of the Central Gov- 
ernment which were passed in 1961, are 
being questioned by the petitioners, it is 
claimed that the petition should be dis- 
missed without going into merits, as it 
was filed after about eight years of the 
framing of the Rules and after the ex- 
piry of about four years from the date 
of the final orders of the Central Gov- 
ernment. The petitioners could have no 
cause of action if their representations 
had been accepted or if they were other- 
wise satisfied with the process of inte- 
gration in so far as it concerned them. 
Any writ petition filed by them for 
declaring the Integration Rules to be in- 
valid though they were not affected by 
them, would have been dismissed in 
limine. The first time when they could 
justly come to this Court under Art. 226 
of the Constitution was when the final 
order of the Central Government against 
the representations of the petitioners was 
communicated to them. This did not 
admittedly talce place before October. 1965. 
The writ petition has been filed soon 
thereafter. In these circumstances, I do 
not find any merit in the preliminary 
objection raised on behalf of the respon- 
dents and I have no hesitation in rejecting 
the same. 

C. On behalf of the petitioners, the 
following five points have been raised by 
their learned counsel Mr. D. S. Nehra; 

(1) The State Government had no right 
to frame the Integration Rules and either 
to frame a formula for equation of posts 
or for grouping them. The Central Gov- 
ernment v/hich was the sole and exclu- 
sive statutory authority under the Act, 
had no jurisdiction to abdicate its func- 
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tions in favour of the State Govern- 
ment; 

(2) The impugned orders of the Cen- 
tral Government are liable to be set aside 
as they were passed in quasi-iudicial 
proceedings without affording the peti- 
tioners any opportunity of being heard 
in support of their reorientations. The 
impugned equation and fixation of senio- 
rity of the petitioners Is, therefore, lia- 
ble to set aside, as the same was decided 
upon in violation of the principles of 
natural justice; 

(3) The impugned equation Is arbitrary 
and contrary to the principles settled by 
the Central Government as brought out 
in its return; 

(4) The equation and the fixation of 
seniority of the petitioners has also been 
ordered in violation of rule 16 of the 
Integration Rules, and is in contraven- 
tion of even the derision of the Central 
Government itself in the matter of plac- 
ing of Mohinder Singh in the joint senio- 
rity list; and 

(51 In any case the petitioners were 
cntit!^ to ad hoc relief to alleviate the 
hardship which has been been caused to 
them by the impugned orders. 

7. The argument of the first point 
proceeds like tJiis. The State Gov- 
ernment has executive power under 
Article 162 of the Constitution read 
with entry 41 in List II of the 
Seventh Schedule to make integration of 
Its settees. The Stale has also power 
under Article 246 of the Constitution to 
make laws with respect to its public 
services and matters incidental there- 
to. In the absence of anything else, the 
State could make laws and rules lor 
Integration of its services and take all 
other necessary steps for that purpose. 
Sub-section (S) of section 115 of the Act 
has by operation of Article 4 of the Con- 
stitution transmitted the said power of 
integration of the State services exclu- 
sively to the Central Government, thus 
leaving no such power with the State 
Government. Reliance is placed for this 
argument on a Division Bench judg- 
ment of the Mysore High Court in M. A. 
Jaleel v. State of Mysore. AIR 1961 
Mysore 210. 

In that case it was held that the source 
of the power to enact section 115 (5) 
of the States Reorganisation Act consists 
of Articles 3 and 4 of the Constitution 
and the inevitable consequence of the 
enactment of that sub-section is that the 
relevant Slates have been deprived of 
their power to rnake integration in the 
.'broad Oeld.ofits executive authority. The 
learned Judges held that by virtue ot 
Article-^ (2) of the Constitution, the 
validify of the provision of sub-section 
^(5Kof section 115 of the Act is not open 
'to attack as offending the general exe- 
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cutive power of the State conferred on it 
by the Constitution It was further held 
that it is not permissible for the Cenlral 
Government which is a delegate ot the 
Parliament to assign to the Government 
of any Slate Its entire responsibility to 
make integration enjoined on it by the 
Act. At this stage it would be appro- 
priate to set out the provisions of Arti- 
cles 2. 3, 4 and 162 of the Constitution, 
and sections 115 (1), (2). (3) and (5), and 
117 of the Act] 

Articles: 

"2. Parliament may by law admit 
Into the Union, or establish, new States 
on such terms and conditions as it thinks 
lit 

3. Parliament may by law: 

(a) Form a new Stale by separation of 
tcriitory from any Stale or by uniting 
two or more States or parts of States nr 
by uniting any territory to a part of any 
State; 

(b) increase the area of any State; 

(c) dimmish the area of any State; 

(d) alter the boundaries of any State] 

(ei alter the name of any Slate; 

Provided that no Bill for the purpose 

shall be introduced in either House of 
Parliament except on the recommenda- 
tion of the President and unless where 
the proposal contained in the Bill affects 
the area, boundaries or name of any of 
the States *••, the Bill has been referred 
by the President to the Legislature of that 
State for expressing Its views thereon 
within such period as may be specified 
in the reference or within such further 
period as the President may allow and 
the period so specified or allowed has 
expired. 

Explanation I. — In this article, in els fa) 
to fe). "Stale” includes a Union terri- 
tory. but in the proviso, "State” does not 
Include a Umon territory. 

Explanation II. — The power conferred 
on Parliament by clause fa) includes the 
power to form a new State or Union 
Territory uniting a part of any State or 
Union territory to any other State or 
Union territory.” 

*'4(1) Anylaw referred to In article2 
or article 3 shall contain such provisions 
for the amendment of the First Sche- 
dule and the Fourth Schedule as may 
be necessary to give effect to the provi- 
sions of the law end may also contain 
such supplemental, incidental and conse- 
quential provisions (including provisions 
as to representation In Parliament and 
In the Legislature or Legislatures of the 
State or States affected by such law) as 
Parliament may deem necessary. 

(21 No such law as aforesaid shall be 
deemed to be an amendment of this Con- 
stitution for the purposes of Article 368. 
362. Subject to the provisions of this Con- 
stitution. the executive power of a State 
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shall extend to the matters with r^- 
pecl to which the Legislature of the 
Stale has power to make laws. 

Provided that in any matter with res- 
pect to which the Legislature of a State 
and Parliament have power to make laws, 
the executive power of the State snail 
be subject to, and limited by, 
tive power expressly conferred by this 
Constitution or by any law made by 
Parliament upon the Union or authori- 
ties thereof.” 

Sections; , . -t,,:,.. 

" 115 Provisions relating to otner 

service. - (D Every person jho Jin- 
mediately before the appointed day is 
serving in connection with the affairs of 
the Union under the administrative con- 
trol of the Lieutenant-Governor or Chiet 
Commissioner in am of 
States of Aimer. Bhopal, Coorg. Kutcn 
and Vindhya Pradesh or is serving m 
connection with the affairs of any of the 
existing States of Mysore. Puniab. Pat*" 
ala and East Pu«i**b States Union and 
Saurashtra shall, as from that day, be 
deemed to have been allotted to serve 
in connection with the affairs of the suc- 
cessor State to that existing Stat^ 

(2) Everv person who immediately 
before the appointed day is prving in cra- 
nection with the affairs of an existing 
State, part of whose territories is trans- 
ferred to another State by the provi- 
sions of Part II shall, as from that day. 
provisionally continue to serve in con- 
nection with the affairs of 
successor State to that existing 
unless he is required by general or spe 
cial order of the Central Government to 
serve provisionally in connection with 
the affairs of any other successor State. 

(3) As soon as may be after the ap- 
pointed day. the Centra Government 
shall by general or special order, deter 
mine the successor State to 

per.son referred to in sub-section (2) shai 
be finally allotted for service ajid the 

dale with effect from which such allot 
ment shall take effect or be deemed to 
have taken effect. 

(4) XX XX XX ^ 

(fit The Central Government may by 
order establish one or more Advisory 
Committees for the purpose of assisting 

(a) lhe‘’division and integration of the 
se!vices among the new States .^d the 
States of Andhra Pradesh and Madras. 

""mD the ensuring of f***^f"t 
treatment to all persons 
m-ivisions of this section and the pro 

per consideration of any representations 
mode by such persons. 

117. Power of Central Government to 

uive directions— The Cemtral Govern- 
mcni may at any time before or after 
the appointed day give such directions 


to any State Government as may appear 
to it to be necessary for the purpose of 
giving effect to the foregoing provisions 
of this Part and the State Government 
shall comply with such directions.” 

8. Mr. D. S. Nehra, the learned coun- 
sel for the petitioners, submitted that the 
object of the Parliament in enacting the 
above-mentioned provisions of the Act 
was to avoid interested elements in the 
States not doing proper justice on ac- 
count of possible prejudice for or against 
different units of the integrated States 
in the matter of integration. Mr. Nehra 
submitted that the State Government 
could no doubt make laws and rules for 
its services after the integration, but its 
power to do so in relation to the process 
of integration, which according to legal 
fiction took place on the midnight be- 
tween 31st of October and 1st November, 
1956. had been taken away by the Act. 
The provisions of the Act conferring the 
relevant power on the Central Govern- 
ment are deemed to have taken away the 
normal authority of the State under 
Article 309 of the Constitution to makej 
rules for its services relating to integra- 
tion. Mr. Nehra is no doubt substantial- 
ly supported by the dictum of Mysore 
High Court in M. A. Jaleel’s case, AIR 
1961 Mys 210 (supra). 

9. Counsel has then referred to a later 
judgment of another Division Bench of 
the same Court (K. S. Hegde and M. 
Santosh. JJ.). in G. M. Shankaraiah v. 
Union of India 1967-1 Lab LJ 15 (Mys 
wherein it was held that the Central 
Government was charged with the duty 
of integrating the services in the new 
States to ensure fair and equitable treat- 
ment to all persons affected by the pro- 
visions of section 115 of the Act and 
that sub-sections (2) and (3) of b. 115 
specifically confer the power on the Cen- 
tral Government to divide the services 
of existing States and allot some of its 
Officers to one or other of the successor 
States. In the case of Pepsu and Pun- 
jab. however, there was no difficulty of 
allocation of services of one State to the 
other as there was no dispute about all 
the Pepsu employees having been inte- 
grated with their counterparts in the 
State of Punjab, which was the suc- 
cessor State qua Pepsu. 

10. The next case to which reference 
has been made by Mr. Nehra is of P. K. 
Roy V. State of Madhya Pradesh. AIR 
1964 Madh Pra 307. A Division Bench 
of the Madhya Pradesh High Court held 
in that case that the State Government 
had no power to do the work of integra- 
tion as a delegate of the Central Gov- 
ernment and that section 117 of the Act 
could not be construed to nulhori.se 
delegation of power.s by the Central Gtw- 
ernment to the State Government 
that basis it was held that the power 
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of iormulating the principles for int^ra- 
tion could not be delegated to the State 
Government. At the same time the learn- 
ed Judges of the Madhya Pradesh High 
Court made It clear that the gathering of 
material and the doing of all inddenm 
and subsi^ary acts as would asdst the 
Central Government in its task of integra- 
tion could be delegated to the States. 

11. Mr. Nehra has also referred to Sec- 
tion 129 of the Act which confers extrus- 
ive power on the Central Government to 
m^e rules to give effect to the piovisiona 
of the Act. No power is conferred by 
any provision of the Act on the State 
Government to make any rules regarding 
integration. Express and exclusive power 
to make rules regarding integration con- 
ferred on the Central Government Is 
claimed by Mr. Nehra to exclude by 
implication and by operation of Article 4 
of the Constitution &e normal authority 
of the State Government to make rules on 
that subject 

12. The Advocate-General for tha 
State of Haryana has. on the other hand, 
referred to a Full Bench judgment of the 
Gujarat High Court in A, J. Patel v. 
State of Gujarat AIR 1965 Gu] 23 (FB). 
In a very lucid and exhaustive judgment 
the learned Judges of the Gujarat High 
Court held that there are no express words 
in the States Reorganisation Act, express- 
ly conferring the power of integration of 
the services in question "exclusively" on 
the Central Government Considering the 
provisions of sub-sections (11, (21 and (3) 
of section 115 of the Act they held that 
the division of services has been done 
partly by the LiCgislature and is allocat- 
ed partly to the Central Government It 
was held by the Full Bench of the GuJ- 
rat High Court that though Parliament 
has the authority to make provirionS 
relating to the integration of services in 
connection with the affairs of the new- 
ly formed States, yet no provision in the 
Act has taken away the authority of the 
States to make rules for the same pur- 
pose in exercise of its ordinary authority 
under Articles 162 and 309 of the Con- 
stitutioa The use of the expression "In 
regard to” in section 115 fS) of the Act 
was held not to suggest the purposes for 
which assistance has to be given, but 
refers to the subject-matter of the con- 
nection wherewith assistance has bera 
rendered The dictum of the Court In 
this connection is available in the follow- 
ing passage: 

"Having considered the provisions of 
section 115 as a whole and having consi- 
dered the provisions in the light of the 
other provisions contained la the States 
Reorganisation Act, it appears to us that 
the Central Government has certain func- 
tions to perform in connection with toe 
foliation of services, but that it Is not 
constituted the sole and exclusive autht^ 


rity for the purpose of the integration of 
services and that the power of the State 
Government is not wholly taken away in 
connection therewith. The provisions of 
sub-section (5) of section 115 would be 
fully satisfied if the power of the State 
Government conferred under Article 162 
of the Constitution is made subject to any 
directions which the Central Government 
may give to the State Government 
In connection with the Integration of 
services. The Centr^ Government 
been assigned functions in connection 
with the ensuring of fair and equitable 
treatment to all persons affected by the 
provisions of section 115 and has been 
vested with the power to give directions 
to the State Government In connection 
therewith. The Central Government is 
assigned functions In connection with the 
proper consideration of any representa- 
tions made by persons affected by the pro- 
visions of the said section, and has been 
empowered to give directions to the State 
Government in connection therewith. 
Having functions to perform in con- 
nection wdth all these matters and 
having got the power to give direc- 
tions to any State Govenrment in 
connection therewdth. It would be pro- 
per to hold that the powers of the Slate 
Government to integrate the public ser- 
vices ci the State conferred under the 
Constitution exist and survive to the 
extent that such have not been abrogat- 
ed for the purpose of giving effect to 
the directions that may fee Issued by the 
Central Government to the State Gov- 
ernment This construction will preserve 
the power of the Slate Government to 
Integrate Its public services subject to any 
directions In connection therewith given 
by the Central Government *••••• 
To the extent that the Central Govern- 
ment chooses to exercise that power, the 
power of the State Government would 
be circumscribed or limited.” 

The Full Bench of the Gujarat High 
Court held that they could not agree 
with the decision of the Mysore High 
Court to the effect that the Central Gov- 
ernment was constituted the exclusive 
authority for integration. 

13. After giving my serious conside- 
ration to the matter, and with the great- 
est respect to the learned Judges of the 
Mysore High Court, who decided the 
case AIR 1961 Mys 210, I am Inclined to 
agree with the middle course adopted by 
the Gujarat High Court Section 129 of 
the Act no doubt confers exclusive powers 
on the Central Government to frame 
rules imder the Act but this does not 
In my opinion, take away from the 
States their normal authority to make 
rules regarding their services. The Inte- 
gration Rules were made after the 1st of 
November, 1956, when the erstwhile Pepsu 
employees had already b^me subject to 
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the control of the new States of Pung) 

The Integration Rules "were ^ . 

Sder thS Slates the c»“- 

mder ptoteso to fr5m the 

stitution. Moreover, it is written 

unequivocal ove^ente ^^^emment, 

statement of the ^enwa 
filed in this case, that tti^e 
framed in oonsultation ^ pp^oval of 

tral Government and had tn pp.^ 

that Government. In • return 

from the toUowing P^sage m 
of the Union of new State 

sTuniab 

IS?Seet‘Vthe'.ireetlops of the Cep- 
‘'^^^rcr.^ont of gniah 

of the Panchayat I^opa^enx. 

ed the Officers concerned to ^su^ 

presentations mad^were forward- 

The representation 

ed by the State Go Advisory 

their commits the request of 

Committee ThereMte , ^n panchayat 

some of the Ofticers j^ent refer- 

Deparlment. the State Govem- 

red the f P^f ®fo^'-'thdr being placed 

ment of India, for . , . „ committee. 

before the CentrM Adviso^.^^^^ 

The Central Ady^W .j, .^p public Ser- 
sists of the Gha^P ^ Chairman. Shn 

vice Commission. as 

p. N. Sapru, High Court. 

"‘i'ihrt ‘‘k ° Y Bhtnlaikar. retired 

and Shri •“• i. Ministry, as Mem- 

Secretan^. ^sidered the re- 

bers. That Committee wnsi ^da- 

presentalloM and sent thete^h“„^__j 
tions to the Central , jtnal orders 

considered them and P 

on the representation , were rais- 

sidering all the P°^" . i<fo personal 

ed in the representations ino^ P 

hearing was given by the^Cen^^^^^^^^ 

sory Committee or by p„gssarv that 

of India, as it was not newssa^^^^^^^ 

personal hearing be giv all 

?„rerS"‘i.^u1S the "tete 

FVxWiHHenrf 

|:i££a€,‘^fKS|ls3 

before the Goveminent ^ ^ Shri 

S orders the «tese”tenon of Shn 
K. C. Gupta against the and 

tion of posts was duly in 

rejected by the Govemteoh, of Ind^^m 
consultation with the cen Govem- 
Committee. The powers of the Govera 
ment of India were not delegated to tne 
State Government. . - 

14. In the written statement of me 
Stale of Punjab, the contents of para- 


graph 5 are relevant in this respect and 
are, therefore, quoted below verbatim; 

"The Punjab Service Integration Rules, 
1957, were framed by the State Govern- 
ment under Article 309 of the Constitu- 
tion of India in accordance with which 
the Governor of a State is empowered to 
to make such rules _ in regard to the 
recruitment and conditions of service of 
persons appointed to Public Services and 
posts in connection with the affairs of 
that State. These rules were made m ac- 
cordance with the advice of the Central 
Government. They are subject to the 
directions which the Government of md^a 
may issue under sections 115(5) and 117 
of the States Reorganisation Act. 195b. 


15. The Integration Rules were not 
framed by the State Government m exer- 
cise of any power of the Central Govern- 
ment which might have been _ delegated 
to the State. In fact no delegation of any 
functions of the State (Sic-Central?) Gov- 
ernment under the Act has been proved. 
The question of such delegation being 
legal or not does not, therefore, arise. 
Moreover, no exception has been taken 
even at the hearing of this case to the 
formula of equation by cadre to cadre 
adopted by the Punjab State. On the 
other hand. Mr. Nehra has frankly con- 
ceded that the grouping formula was not 
only unworkable, but would have been 
opposed to the principles of justice and 
that the only proper way of mtegrating 
the services was by suitably integrating 
one cadre with another. The only quarrel 
of the petitioners is with the particular 
equation made in respect of the petitioner, 
between the District Panchayat Officers! 
of the erstwhile Pepsu and their coun- 
terparts in the State of Punjf./s 
existed prior to November 1. 1956 So, 
far as the said equation is concerned, the 
matter was taken up by the petitioners 
themselves to the Central Goverrment 
and the Central Government considered 
the detailed representations of the peu- 
tioners and upheld the impugned decision 
of equation. 

Whether a better or differeiti decision 
could be arrived at or ^ot, and whether 
the equation approved of by the Central 
Government was on merits proper or 
not i^Sutside the scope of. the enquiry 
before me in this writ petition, as this 
Court is not expected to ^it in aPPcaJ 
over the said deasion on merits. The fac 

ment had the right in 

frame the Integration ^1““ it by 

Zeroise of powers coPfeiT|d^^ Consti- 
the proviso to Article 
tution and to equate th of its 

services in question 
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'executive power under Article 162 of the 
Constitution read with entry 41 in Ust 
ill of the Seventh Schedule, subject to the 
<ontroi and direction of the Central Gov- 
ernment under the relevant provisions of 
the Act This is what has been done in 
the instant case and no fault can. there- 
fore, be found with it. The InteRration 
Rules are not ultra vires section 129 of 
the Act and are valid and leRah 
16. In order to decide the second aues- 
tion raised by the learned counsel for 
tiie petitioners, it is first necessary to 
come to the conclusion whether the deci- 
sion to eQuale particular units o£ sef- 
vices in one State with a particular cor- 
re.spondinfj unit in the other, is a quasl- 
Juclicial process or not. Mr. Nehra has 
relied on the observations of the Division 
Bench of the Mysore HiRh Court in the 
case of ShanKariah (G. M.i, 1967-1 Lab 
LJ 15 (Mys) (supra) to the effect that it 
is reasonable to infer that the power con- 
ferred on the Central Government under 
section 115 (5) of the Act is a quasi- 
judicial power, as the procedure prescrib- 
ed indicate.^ that the power is iudicial 
as the test of ‘’fair and equitable treat- 
ment" envisafled by the Act is an objec- 
tive test. 

17. Reliance has also been placed by 
the learned counsel on the foliowinS 
ob.servalions In the iudcment of Grover. J. 
in Mndan Lai v. Unton of India. 1967 
Cur LJ (Pb and Har) 62: 

"There can be no proper consldera- 
Uiin unless the party or the parties that 
are Roinc to be affected by any decision 
in the iolnt seniority in the mtecraled 
vrvicc are told what the representations 
nl other parties who are claimlnc senio- 
rity art* to enable a proper represenla- 
lion beinq sent by the party or the par- 
ties likely to be affected. The statute. 
tSwissiwe. stsetl centatv* sm 
that some hearinC or opportunity must 
be afforded to the persons likely to be 
affected by the decl.sion of the Central 
Government in the matters by the alore- 
said provision." 

Mr. Hamam Sinch Wasu. the learned 
counsel for respondents Nos. 3 and 5 to 
7, has on the other hand referred to the 
iudqmenl of S. K. Kapur. J. in Shali- 
qram Anantram v. Union of fndla AIR 
1967 Punj 98. wherein It has been ex- 
pressly held that the various sections in 
the Act do not cive to the employees 
concerned a riqht to require the Central 
Government to carry out the adjustment 
or integration in a particular manner, and 
that this havinc been left entirely to the 
Central Government, neither section 115 
nor section 116 of the Act leads to the 
conclusion" that in exercising powers 
thereunder the Central Government is 
acting judicially Mr. Wasu has also reli- 
ed upon a Division Bench judgment of 
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the Madhya Pradesh High Court In Vinod 
Kumar Radhika Prasad v. State of Madh- 
ya Pradesh, AIR 1966 Madh Fra 134. 

18. Mr. Nehra. learned counsel for 
the petitioners, has then referred to the 
note of a recent judgment of the 
Supreme Court in State of Orissa v. Dr. 
(Miss> Bmapani Del. 1967 SC (Notes) 76: 
{AIR 1967 SC 1269). and has argued that 
even m an administrative matter like thfe 
retirement of a Government servant on 
the basis of lus age determined at an ex 
parte enquiry, the person ^fleeted has a 
riqht to be heard and any order passed 
without giving him such an opportunity 
Is liable to be set aside. Counsel also 
relied upon the observations made In the 
judgment of the Supreme Court in that 
case to the effect that though the decid- 
ing authority in such a situation is not 
in the position of a Judge called upon 
to decide an action between contesting 
parties and though strict compliance with 
the form of judicial procedure qiav not 
be insisted upon, the authority concern- 
ed IS nevertheless under a duty to give 
the person against whom an enquiry is 
held, an opportunity to set up his ver- 
sion or defence and an opportunity to 
correct or to controvert any evidence ih 
the possession of the authority which ts 
sought to be relied upon to his preju- 
dice. 

The principles laid down In the above 
cases are well known and well settled. 
What Mr. Nehra. however, is missing is 
that m the Supreme Court judgment in 
1967 SC (Notes) 76 :{A1R 1967 SC 1269) 
^upra). as well as in the judgment of 
urover, J. in 1967 Cur LJ (Pb and Har) 62 
(supra), the question that arose was whe- 
ther a person against whom some action 
had to be taken was or was not entitled 
to know the evidence against or the 
material on the basis of which the action 
pTOWssftd to be token against Wm. 
and to meet the same. The answer to the 
above question has always been in the 
affirmative. No action was proposed to 
be taken by the Central Government 
against the petitioners in the instant case. 
No material prejudicial to their interest, 
was being considered ex parte. What the 
Government was considering was the 
detailed written representations of the 
petitioners themselves I am not aware 
of it having ever been laid down that 
in the absence of a statutory requirement 
to that effect any person who has made 
a representation, is entitled as of right 
to be heard orally before his representa- 
tion can be disposed of. 

U was held in S Kapur Singh v. Union 
of India. AIR 1960 SC 493. that •'n op- 
twrtunUy of making an oral representa- 
tion Is not a necessary postulate of an 
opportunity of showing cause for the 
purpose of satisfying the constitutional 
requirements of Article 311 of the Consti- 
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tution. Moreover. I am bound by the 
judgment of this Court in Shaligram 
Anantram Chaturvedi’s case, AIR 1967 
Punj 98 fsupra). and cannot in the face 
of it hold that the Central Government 
is expected to act judicially in the course 
of proceedings under sections 115 and 
116 of the Act. In any case, the peti- 
tioners cannot make any just grievance 
in this behalf as they never asked for 
an oral hearing at any stage of the pro- 
ceedings before the Government. No 
principle of natural justice has. in any 
case, been violated in the impugned 
proceedings. There is, therefore, no force 
even in the second contention of Mr. 
Nehra. 

19. The third ground of attack press- 
ed in the case almost travels into the 
merits of the controversy. The conten- 
tion of Mr. Nehra is that though four 
criteria: viz. (i) nature of duties: fii) 
respansiWfffxes and powers etc.; (iii) 
minimum qualifications: and (iv) salary, 
had been laid down by the Central Gov- 
ernment for determining equation of 
posts or cadres, the Government, accord- 
ing to its own return, took into account, 
in the present case, only one out of 
them, that is the nature and duties of 
the posts held by the petitioners on the 
one hand and their counterparts in the 
Punjab on the other. The grievance of 
the petitioners is that the greater res- 
ponsibilities, the higher powers exercis- 
ed by the Pepsu Officers, the fact that 
the minimum qualification in Pepsu was 
being a graduate and in Punjab it was 
being a matriculate, and the vast differ- 
ence in the salary of the two sets of 
posts have been completely ignored by 
the Central Government in rejecting the 
representations of the petitioners against 
llie impugned equation. 

The petitioners admit that they repre- 
sented on these points to the Central 
Government. The principles laid down 
by the Central Government were for 
their own guidance and it does not ap- 
pear to me to be possible for the High 
Court to interfere in the decision of the 
Government in that behalf. The orders 
passed by the Central Government are 
not speaking orders nor was it necessary 
to support the orders with reasons It is. 
therefore, not possible to know what con- 
siderations weighed with the Central 
Government in upholding the impugned 
equation proposed by the Punjab State. 
I cannot find my way to interfere with 
the order of equation on that ground. 

20. The fourth argument relates to the 
alleged violation of rule 16 of the Inte- 


gration Rules. The said rule reads as 
follows: 

"Inter se seniority of any employee in 
the parent State shall not be disturbed 
in determining his seniority in the Stale 
Of Punjab under these rules.” 

The complaint is that Mohinder Singh, 
Who was junior to the petitioners in 
Pepsu has been illegally placed above 
the petitioners in the joint seniority list 
Prepared as a result of the integration. 
This grievance of the petitioners appears 
to be fully justified. In fact the peti- 
tioners represented against this illegality 
Ond their representation was accepted by 
Paragraph (2) of the orders of the Cen- 
tral Government (Annexure ’G’). where- 
by it was directed that Mohinder Singh, 
Who held the non-gazetted post of Educa- 
tional and Propaganda Officer in Pepsu, 
could not be shown in the joint senio- 
rity fist above the petitioners, who held 
gazetted posts of District Panchayat Offi- 
cers. The Central Government clearly 
directed that Mohinder Singh should be 
Shown as junior to all the Panchayat 
Officers of Pepsu. Though Moliinder 
Singh has since left the Department, the 
petitioners claim to have been prejudi- 
cially affected by the initial mistake com- 
hiitted by the Punjab Government in 
showing him above the petitioners in the 
joint seniority list. 

The learned Advocate-General for the 
State of Haryana has conceded that it is 
a matter of regret that despite the above- 
Said directions of the Central Govern- 
ment, which are binding on the Slate 
authorities, Mohinder Singh has in fact 
been shown at No. 16 in the revised 
joint seniority list (Annexure 'A-l’), 
though the petitioners are shown at 
Nos. 22 to 24 therein. Name of 
Singh should have been taken 
No. 16 and the names of the personnel! 
from Nos. 17 to 24 should have beenj 
lifted up by one number and Mohinden 
Singh should have been placed at No 24l 
In the said list in compliance with the 
orders of the Central Government referr-j 
ed to above. This should now be donej 
and the consequential effect and benefit^ 
of chain reaction of this change (in ac-| 
Cordance wdth the directions of the Cen-j 
tral Government) should be given to the! 
petitioners. 1 

21. The last Eubmi.s.sion advanced on 
behalf of the petitioners is this It is 
Pointed out that there were the follov/- 
ing relevant corresponding services in 
the erstwhile Pepsu and Punjab: 


Mohinder. 
out from 


PEPSU 

1. Dl.strict Panchayat Officers 
(graduates or double gradu- 
ates) in the time-scale of 
Rs. 250-15-400; 


PUNJAB 

District Panchayat Officers 
(including under-gradtiates) 
in the time-scale of Rupees 
J 70-1 0-350; 
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2. Selection grade Panchayat 
Officers in the scale of 
Rs. 125-230; 

3. Panchayat Officers in the 
time-scale of Rs. 100-160; 

4. Propaganda and Educa- 
tion Officers in the scale of 
Rs. 200-10-300. 

22. The argument Is that Selection 
Grade Panchayat Officers having been 
equated separately (with their counter- 
part in Punjab) from the Panchayat 
Officers in the two States simply because 
of difference of their salary, the Dis- 
trict Panchayat Officers of Pepsu 
should also have been kept in a 
cadre separate from their counter- 
parts in Pimjah on account of the vast 
difference in the scale of their pay as 
well as their educational qualifications 
land importance of duties. It lathe equa- 
jtion of the District Panchayat Officers 
|of the two States which Is the solitary 
basic grievance of the petitioners. There 
lis no dispute that if the equation is cor- 
rect, the inter se seniority of the peti- 
tioners with the Punjab Officers has 
been correctly fixed except for the case 
of Mohinder^ Singh, which has already 
been dealt with above. It has been argu- 
ed that even if the equation of the vari- 
ous services In the Panchayat Depart- 
ment of the Integrated State cannot be 
questioned as such, the petitioners should 
have been granted relief, in the above 
circumstances, on an ad hoc baris. In 
accordance with the requirements of the 
proviso to rule U (a) of Part IV of the 
Integration Rules. Rule II (a) is In the 
following terms; 

"11. (a) The pattern of services and 
posts obtaining in the Punjab State be- 
ing taken as a norm, the PEPSU Slate 
services and posts shall, having regard 
to all relevant considerations, be nor- 
mally equated with them In the corres- 
ponding services and posts; 

Provided that If any case of inequity 
or injustice is brought to the notice of 
me_ Integration Committee It sh>>n be 
decided on an ad hoc basis. 
Explanation:— The equation of services 
Md posts shall cover the period when 
the equated services and posts were in 
lower pay scales, (b) Such of the ser- 
vices and posts in the Pepsu State which 
are not equated shall be treated as un- 
equated.” 


The petitioners did feel that injustice 
tnaci been done to them and represented 
^en foran ad hoc relief on that basis, 
pie Central Government, which is admit- 
iKdly the competent authority to deal 
;with the matter on merits, rejected the 
reppsentations of the petitioners. In such 
actuation, it is not for this Court to 

o* over the decision of the — . 

central Government on merits and to FL/IL/C804/63 


Selection . grade Panchayat 
Officers in the time-scale of 
Rs. 125-230; 

Panchayat Officers in the 
time-scale of Rs. 100-160; 
Education Panchayat Offi- ’ 
cers in the scale of Rupees 
170-10-350. 

decide whether injustice had or had not 
hem occasioned to the petitioners by thcl 
ni Is iair and equita- 

ble distribution was to be decided by the' 
t^emment The petitioners have had 
ample opporturfty ol representing their 
^ to the Union of India. Their repre- 
“nsidered with the help 
nm' Admory Committee of 
Evenifthe petitioners 
taSlf '’“''b I'’* l>«l" equi- 

*'■“‘5^ *” I'd matter ol 
Steer».^„ '■ Shbidcesand consequent! 
reUef urSi 'i'fX .“5 hardly claim any 
Hon ‘>'= ConsUtu-' 

non, as this Court does not sit In nn-' 
^ai over the decisions of the Central 
Government on merits under the Acl 
been argued 
counsel for the par- 
11^. peUtlon. therefore, su^l 

^^^pondent No! 2 
Se toplement the decision ofl 

contained la 

paragraph 2 of its order (Annexure *G'l 
with Its lettlr, dited Apri 
J4. 1961 (Annexure T), and to work out 
and adjim the inter ie senioriS S ?he 
® PeUtloners with 
L*. November 1. 1956 on 

E4rt? ’“"i giro's 

may accrue to them 
In chun reaction of the requisite Imote- 
respects the peti- 
tion falls and Is dismissed, but without 
any order as to costs. wimout 

SSG/D.V.C. Petition partly allowed. 
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MEHAR SINGH, C. J 
AND SHAMSHER BAHADUR. J. 

dh^ Appellant v. Chow- 

ahry Jodh Singh, Respondent. 

Appeal No. S64 of 1S67. 

D™ 4-9-195^ Probate Case No. 2 of 1966 

Provident Funds Act (1925) Ss. 3, 4(1) 
1C) and 5 (as amended in 1946) — De- 
JCTCC Servicra Officers— Provident Fund 

Rules, R. 9 (vili) — Snbscribcr can dis- 
pose of provident fnnd by will — Subs- 
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criher appointing his parents as nommees 
and also making a will in favour of to 
father — Held though nomination m 
favour of parents was not valid widow 
of subscriber could not clato providen 
fund money either under S. 3 (2) or xmdet 
the relevant rules when there w^ de- 
position hy will in favour of 
the subscriber: Case law d^cussed. ^ 
1947 Cal 17G and ADR 1936 Mad 477 held 
no longer good law. 

Cases Referred: Chronological Paras 

(1961) AIR 1961 Ker 126 (V 48)- 
' ILR (1960) Kerala 1386 (FB), Saro- 
jini Amma v, Weelakanta 
(1957) AIR 1957 Madh Pra 79 ^ 44)- 
1957 MPLJ 233, Union of Bharat, 
Ministry of Railway v, Mst. 

Asha Bi ... 

(1949) AIR 1949 Nag 85 (V 36) - 
ILR (1948) Nag 357, Governor- 
General in Council v. Jagannath 
Suka 

(1949) AIR 1949 Sind 38 (V 36) = 

Pak Cas 1949. Sind 125 Noor 
Mahomed v. Mt. Sardar Khatun 12. 16 
(1947) AIR 1947 Cal 176 (V 34 = 

50 Cal WN 872. Keshab Lai v. 

(194oPAlR^r940 Cal 395 ^ 27) = 

^ ILR (1940) 1 Cal 476 Nidh^udan 
Mukherjee v. Bibhabah Debi 14 

(1936) AIR 1936 Mad 477 (V 23)- 
^ ILR 59 Mad 855, Mon Singh v. 

Moti Bal ^ rcr 

(1930) AIR 1930 Oudh 145 (V 17) = 

^ ILR 5 Luck 712 (FB), N. M. 

Robinson v. H. H. Bobmson 
(1928) AIR 1928 Lah 773 (V 15) = 

108 Ind Cas 894, Hardial Devi 
Ditta V. Janki Das 
(1926) AIR 1926 Cal 1061 (V 13) = 

95 Ind Cas 848. KaUsadhan Mitra 
V. Pralulla Chandra _ 

(1924) AIR 1924 Sind 57 (V U) - „ 

18 Sind LRSll.Aimai v.Awabai 16 

Atma Ram. for AppeUant; K. L. Kapur, 
for Respondeat. 

SHAMSHER BAHADUR, J .: 
and substantial quesbon ^or deteMa 
tion in the Letters Patent Appea^ iNos. 
364 and 389 of 1967 from the judgmeirt 
dSed ih Sepl^ber 1967 <.£ J. 

relates to the competency to 
hv will the provident fund of a suoscn 

ErMonBinS tothe 

and. governed by Defence Ser^ce ^ r* — 
S Sdent Fund Rules (hereinafter 

, called the Rules). 

' d,?d 

S' 

p?ol|«?™dS'hSbBnd appUed under 
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S. 12 of the Hindu Marriage Act for 
a decree declaring the marriage a nul- 
lity. The application was made v/hile 
the husband was posted at Jamnagar in 
August, 1959. This petition was not press- 
ed and appears to have been •withdra'wn. 
From the contents of this petition (Ex- 
hibit R. W. 6/2) the principal allegation 
of the husband was that his ■wife was 
already pregnant when he married her 
and fraud had been perpetrated on him 
when the marriage v/as solemnised. The 
parties do not appear to have lived to- 
gether for any length of time and a will 
Ex. A. 1 was executed by the husband 
on 14th of May, 1959, by which he 
bequeathed to his father Jodh Singh 
Chowdhury or his heirs, executors or 
administrators absolutely all his movable 
and immovable property and appointed 
him an executor of the will. 


3. After the death of Fit. Lt. Pan] 
Rattan Singh (hereinafter called the offi- 
cer), his father Jodh Singh Chowdhury 
applied to this Court for the probate of 
the will under the pro'visions of the 
Indian Succession Act, he having been 
unsuccessful in obtaining the payment of 
the provident fund amounting to Rupees 
23,529/-, out of the total expected assets 
of Rs. 36,143.49 P,, from the Controller 
of Defence Accounts, Meerut. The cita- 
tions were published in the Tribune and 
the proceedings were fixed for hearing 
on 3rd of November, 1966. The caveator 
Eardev Kaur, widow of Panj Rattan 
Singh, contested the grant of the probate. 
It may be mentioned at this stage that 
Jodh Singh and his -wife Gurcharan Kaur 
were appointed nominees by the Officer 
in respect of his pro'vident fund on 5th 
of March, 1960. As an indication of the 
officer’s intention, reference may be 
made to certain docxmients, the existence 
of which is not disputed by the parties. 
On 10th of December, 1959, the officer 
wrote to the authorities (Exhibit R. W. 
5/A) that the dependants mentioned in 
this letter, including his father, mother, 
brothers and sisters, may be paid the 
pensionary benefits. There is also the 
officer’s record check form of 16th of 
July, 1960 (Exhibit R. W. 2/1) according 
to which the parents of the officer were 
appointed nominees to share the pro- 
ceeds of the provident fund half and 
half. In another check form of 27th July, 
1965 (Exhibit R. W. 2/2) the parents 
again are shovm as nominees of the pro- 
vident fund. 

4, Grover J., on the evidence adduced 
before him, found that the vnll had 
been duly executed; indeed no challenge 
was ever offered to its execution before 
the learned Judge. In the words of the 
learned Judge, the learned counsel for 
the widow "could not point to any Plead- 
ing of the respondent or to any other fa to 
or eiddence which would throw any doubt 


A.LR. 
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on the factum of the deceased being of a 
sound disposing mind at the materm 
time. I would, therefore, hold that the 
execution and attestation of the will lv« 
been duly proved in accordance with 
law.” It may here be mentioned in pass- 
ing that the attesting officers who ap- 
peared before the learned Judge,_ depoMO 
about their signatures on the will whiM 
were appended in the presence of the 
testator and also those of the testator 
which were made in their presence. 

5. It was contended on behalf of the 
widow however, that the nomination 
In favour of the parents not be- 
ing valid under the Rules, the 
provident fund and other dues are 
now payable to the widow as his only 
legal heir and dependent The amounts, 
which were claimed in the probate, were 
these: 

(1) Provident fund etanding Sa, 23,629.00 

in the account o! the 
deceased with Control- 
ler of Defence Aceonnta, 

Meerut 

(2) Amount lying under Ba. 200.00 

0.i>-S. vrith^ntroUer 
of Defence Accoonta 
(6) Payable by Director of 
Personal Services, AIB 
Hd. qr. New Delbi and 
0. 0 , I. A. F.. Central 
Accounts OfEcc, New 
Delhi, as 

{0 Gratuity (approximately) Bs. 5.000.00 

(ii) Pay allowance & Bounty Rs. 1,000.00 

(iii) Benevolent Fund Rs. 1.500.00 

There were other items also but we are 
not concerned with them in these ap- 
peals. They included the personal assets 
of the deceased officer of about Rupees 

6. The learned Judge granted a pro- 
bate in favoim of Jodh Singh Chowdhury 
in respect of the provident fund. The 
ratui^ amounting to Rs. 5000/- having 
een sanctioned by the President in 
favour of the widow was excluded from 
the assets on the concesaon of the coun- 
sel for Jodh Singh. The learned Judge 
further reached the conclusion that the 
pension having become payable to the 
widow could not be probated for. The 
benevolent fund amounting to Rupees 
1500/- was also excluded from pro- 
bate on the concession of the counsel for 
Jodh Singh, The sum of Rs. 1200/- was, 
however, included in the probate. In the 
^ult, probate was granted for the provi- 
d^t fund and the sum of Bs, 1200/-. 
^e amounts of Rs. 5000/- and Rupees 
1500/- representing gratuity and benevo- 
Jent fund respectively were exclud^ 
ij probate and It was found 
tne widow alone was entitled to them, 


7. Prom the judgment of Grover J., 
the widow of the officer Hardev Kaur 
has preferred Letters Patent Appeal 
No. 364 of 1967 while Jodh Singh has 
appealed in respect of the items exclud- 
ed from the probate in L. P. A. No. 389 
of 1967. This judgment will dispose of 
both these appeals. 

8. Before discussing the contentions 
of the parties’ counsel, it would be neces- 
sary to advert to the relevant provisions 
of the Rules and the Indian Provident 
Funds Act. The Defence Services Officers’ 
Provident Fund Rules define "family” 
in clause (iii) of rule 2 to mean "the 
wife or wives and children of a subs- 
criber, and the widow, or widows, and 
children of a deceased son of the subs- 
criber”. Clause (viii) of rule 9. on which 
reliance is placed by the learned counsel, 
is to this effect: 

“(viii) On the death of a subscriber 
before quitting the service — 

(i) when the subscriber leaves a fami- 
ly— 

(a) if a nomination made by the subs- 
criber in accordance with the provisions 
of clause (i) above, in favour of a mem- 
ber or members of his family subsists, 
the amount standing to his credit in the 
Fund or the part thereof to which the 
nomination relates shall become payable 
to his nominees in the proportion specifi- 
ed in the nomination; 

(b) if no such nomination in favour of 
a member or members of the family of 
the subscriber subsists, or if such nomi- 
nation relates only to a part of the 
amount standing to his credit in the 
Fund, the whole amount or the part 
thereof, to which the nomination does not 
relate, as the case may be. shall, notwith- 
standing any nomination purporting to 
be in favour of any person or persons 
v/A/w ‘Ajini lx TiKnitAft in ■nrerrfovrs Ul ‘rins 
family, become payable to the members 
of his family in equal shares: 

Provided that no share shall be payable 
to- 
il) sons who have attained legal majo- 
rity; 

(2) sons of a deceased son who have 
attained lepal majority; 

(3) married daughters whose husbands 
are alive; 

(4) married daughters of a deceased 
son whose husbands are alive, if there is 
any member of the family other tfian 
those specified in clauses (1), (2), (3) and 


Note 1 — (i) Any sum payable imder 
these rules to a member of the family 
of a subscriber vests in such member 
under sub-section (2) of section 3 of the 
Provident Funds Act, 1925, 

(ii) 
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9. The Provident Funds Act, 1925. 
relating to Government and other Provi- 
dent Funds, defines a dependant in cla- 
use (c) of section 2 as "a wife, husban . 
parent, child, minor brother, unmarried 
sister and a deceased sons widow and 
»’hild. and. where no parent of the subs 
briber or depositor is alive, a Paternal 
grand-parent”. Section 3 of the Act 
refers to compulsory deposits and is in 
these words: 

"(1) A compulsory deporft in any Gov- 

emmkt or Railway Provident Fund shall 

SiTr cS anTS'lf not 
liable to attachment under any decree or 

,rder of any Civil °^_^Suty 

f’rmrt in respect of any debt or naoiiuy 
mcurred by the subscriber or deposito^ 
md neitheJ the Official | 

t e»;|. 

or have any claim on any such compu 

“Stn^sum standing to the credit ot 
nnv subscriber to. or depositor in any. such 
Fund the time of his 

or to such person as may be authonzea 
u'' iot .7 to receive payment on his be- 
half shall subject to any deduction au- 

ES"t"^reeiyoVa£ae£»^^ 

Hohnuv incurred by the deceased or in- 
L'SedVSJe deoen<l“' hetore the death 
of the subscriber or depositor. 

With rppard to repayments, an elaborate 
machines is provided in section 4 which 
says; 


"(li When under the rules 5f 
ernment or Railway Pro_^dent Fund th^ 
sum standing to the credit of any subs- 
criber or depositor, or balance lb 
of after the making of any ueout^ion 
authorized by this Act has become pay- 
able the officer whose duty it is to maK 
the payment shall pay the sum or balan 
as the case may be, to the subscr^er o 
depositor, or, if he is dead, shal 

(at if the sum or balance, or any part 
thereof vests in a dependant under the 
provisions of section 3. pay the same to 
he dependant or to such person as may 
be authorized by law to receive payment 

”'\b)*^if'^the'^whole sum or balance, as 
^ the case may be. does not exceed five 
thou.sand rupees, pay the s'^nau ^r any 
oarl thereof, which is not Pavable under 
ilause (al. to any person nominated to 
receive U under the rules ni f”"®- 
or. if no person is so nominated, to any 
person appearing to him to be otherwise 
entitled to receive it: or 
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(c) in the case of any sum or balance, 
ar any part thereof, which is not pay- 
s^le to any person under clause (a) or 
>dause (b) pay the same, — 

0.) to any person nominated to receive 
d: under the rules of the Fund, on pro- 
duction by such person of probate or 
Setters of administration evidencing the 
"rant to him of administration to the 
estate of the deceased or a certificate 
granted under the Succession Certificate 
Act. 1889 or 

(ii) where no person is so nominated, 
to any person who produces such pro- 
bate, letters or certificate ” 

It is to be observed that clause (c) envi- 
sages the payment of provident fund in 
absence of a valid nomination to a per- 
son entitled to receive it under a probate 
or letters of administration. A disposi- 
tion of the provident fund by will ap- 
pears to be accepted by implication. 

10. Section 5 deals with the rights of 
nominees and its principal features under 
the Amending Act of 1946 are: 

"(1) Notwithstanding anything contain- 
ed in any law for the time being in 
force or in any disposition, whether testa- 
mentary or otherwise, by a subscriber 
to. or depositor in, a Government or 
Railway Provident Fund of the sum 
standing to his credit in the Fund, or of 
any part thereof, where any nomination, 
duly made in accordance with the rules of 
the Fund, purports to confer upon any per- 
son the right to receive the whole or any 
part of such sum on the death of the sub^ 
criber or depositor occurring before the 
sum has become payable or before the 
sum having become payable, has been 
paid the said per.son shall, on the death 
as aforesaid of the subscriber or deposi- 
tor, become entitled, to the exclusion of 
all other persons, to receive such sum or 
part thereof, as the case may be, unles.s— 

(a) such nomination is at ^1^7 tirne 
varied by another nomination made m 
like manner or expressly cancelled by 
notice given in the manner and to the 
authority prescribed by those rules, or 

(b) such nomination at any time 
becomes invalid by reason of the happen- 
ing of some contingency specified there- 

an’d if the said person predeceases the 
subscriber or depositor, the nomination 
shall so far as it relates to the right 
conferred upon the said person, become 
void and of no effect;^ 

Provided that. . . .". 

11. It is common ground that the 
nomination in favour of the parents of 
the officer cannot be regarded as valid 
as they are not included in the term 
'family' as defined in the Rules What 
Mr. Atma Ram seeks to deduce from 1'** 
is that the provident fund become.s 
matically payable to the "'idow 
rule 9 (viii) (i) (b). We have heard argu 


48 PunJ. Harder Kaur v. Jodh Sln^h (Shamsher Bahadur J.) A. LB. 


ments at great length on the righte of 
a nominee. According to one line of 
thought, the nominee, under the provi- 
sions of the Act, is entitled to receive 
payment absolutely and unconditionally 
and he does not receive it as a trustee. 
According to this view, the heirs of a 
nominee would exclude the other 
dependants or members of the family 
under the Rules or the Act. It may, 
however, be mentioned that two of the 
principal planks on which this reason- 
ing is based have been removed by the 
amendments introduced in the Provident 
Funds Act. From sub-section (1) of S. 5 
the word 'absolutely’ has been deleted. 
It would further be noted that by the 
amendment it is said that if the nominee 
predeceases the subscriber or depositor 
the nomination shall, so far as it relates to 
the right conferred upon the said nominee 
become void and of no effect The second 
view, for which there is preponderance 
of authority, says that a nominee recei- 
ves the payments of a provident fund for 
and on behalf of dependants and mem- 
bers of the family of the deceased be- 
tween whom it would be divided accord- 
ing to the personal law of the parties. 

12. Reference may first be made to a 
Division Bench decision of the Sind 
High Court of Chief Justice Tyabjl and 
Mehar J. in Noor Mahomed v. Mt. Sardar 
Khatun, AIR 1949 Sind 88, In which 
much of the case law is disciused. It 
was observed by the Chief Justice that: 

"In every case the right conferred by 
the Act upon the nominee, whether the 
nominee be a dependant or not, is the 
'right to receive* the amount deposited 
in the Provident Fund by the subsCTl- 
ber, nothing more and nothing less, al- 
though it Is enacted that the nomination 
shall be deemed to confer such right 
absolutely, notwithstanding anything con- 
tained in any law or any disposition 
made by the subscriber.” 

In speaking about "vesting” the learn- 
ed Chief Justice observed that; 

"Vesting in relation to property means 
the acquisition of the legal right of im- 
mediate possession and dominion over 
property. It means nothing more. “The 
words 'the sum shall vest in the nominee’ 
do not connote anything more than that 
In law the legal right to Immediate pos- 
session of and dominion over the pro- 
perty shall pass fmm the trustees of the 
f^d to the nominee, and do not mean 
uiat the full rights of ownership, includ- 
ing the right to the beneficial enjoyment 
^the property, shall pass to the nominee. 
The nominee becomes entitled to posse- 
sion of the sum without having to obtain 
letters of administration ora succesrion 
certificate. A property may vest in one 
prson, and the beneficial right of enjoy- 
ing the property as an owner may at the 


same time vest in another persoa The 
effect of the provident fund vesting in 
the nominee, when the nominee is a de- 
pendant, is therefore quite clear. It con- 
fere on the nominee the immediate right 
to possession and dominion over the 
amount, without in any manner affecting 
the beneficial rights of the actual owners, 
whoever they may be, either as "heirs 
or legatees.” 

This view foimd favour with a Division 
Bench of Chief Justice Hidayatullah and 
Chaturvedi J. in Union of Bharat, Mnis- 
V. Mst Asha Bi, AIR 
1957 Madh Pra 79. In discussing the 
effert of section 5 of the Act. the learn- 
ed Chief Justice observed that: 

’Section 5 merely wipes out all the 
pereonal and other law for the time being 
in force and also sets at naught any 
other disposition by the subscriber, whe- 
ther testomentary or otherwise, creating 
a right In the nominee to receive the 
money from the Government or the 
other holder of the provident fund. It 
Is also stated in the section that the 
nomlnaUon confers this right on the 
nominee absolutely. This last provision 
JOTnot be read as maWng the nominee 

Kf. ,^™and It unconditionally. 

?'>• “P™ ‘he holder 
Of the ^nd to demand any document 
from a Court or to ask the recipient for 
an Indei^ty bond or security before the 
p^ent is made. The right Is conferred 
ffefilil words, uncondl- 

^ nomination 
^ required only to 
^ve that be is the person nominated 
by the subscriber and he can then 
receive the amount without any condi- 
tions being imposed on him." 

It^w^ held by this Division Bench that: 

ine nomination is in Its nature testa- 
mentary and being ambulatory the death 
of the nominee In the lifetime of the 
subscriber defeats the nomlnaUon. so that 
on the death of the member his legal 
personal representaUve Is entitled to the 
proj^rty and not the legal representative 
oi the nominee. 

^th In the iudBments ol Chief Justice 
Tyabjl and Chief Justice Hidayatullah it 
has been emphasised that the nominaUon 
made fay a subscriber is to prevail over 
any other disposiUon made by him and 
Indeed nomination itself is regarded in its 
nature as testamentary. These observa- 
tions cannot, however, be projected to 
"'ben there is no valid and 
subsisting nomination, the subscriber is 
precluded from making a will about his 
provident fund. 

13. A ser^ngly contrary view In the 
Nagpur case in Governor-General in 
Ojundl v. Jagannath Suka, AIR 1949 
Nag 85, by Chief Justice GriUe and 
Hidayatullah J. (as the Chief Justice then 
was) appears to have been fully discuss- 
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ed in the later judgment of the J^adhya 
Pradesh Court (AIK 1957 Madh Pra 79) 
and that case must be deemed to have 
been decided on its own facts. The view 
taken by a Division Bench of Edgley and 
Rahman JJ. in Keshab Lai v. Ivarani 
Rudra, AIR 1947 Cal 176, where the legal 
representatives of a nominee were pre- 
ferred over the heirs cannot be regarded 
as good law now in view of the amend- 
ment which had been introduced in the 
Act in 1946. The same observations would 
apply to a Division Bench authority of 
Beasley C. J. and Stodart J. in Mon Singh 
V. Mothi Bai, AIR 1936 Mad 477, where 
it was held that on the death of a nominee 
the provident fund vests in his heirs. 

14. Mr. Atma Ram, the learned coim- 
sel for the widow, has placed very strong 
reliance on a Single Bench judgment of 
Panckridge J. in Nidhusudan Mukherjee 
V. Smt. Bibhabati Debi, AIR 1940 
Cal 395, where the learned Judge 
observed that the rights of nominee, 
which include the rights of the nominee’s 
representatives are expressly postponed 
to the rights of dependants. This conclu- 
sion, which the Court drew from the 
provisions of section 4 of the Act can 
only mean that the rights of the depen- 
dants cannot be curtailed or overreached 
by nominations. But in the absence of 
nomination, the ruling cannot be extend- 
ed to mean that the rights of the fami- 
ly members - cannot be abridged by -the 
testamentary disposition of the subscri- 
ber. 

15. Mr. Kapur, the learned counsel 
for Jodh Singh, has argued that an analo- 
gous provision in -the Life Insurance Art 
has been construed in the way which is 
in consonance with the -view that a 
nominee merely collects the money for 
distribution between the dependants as 
beneficiaries. Suh-section (1) of section 39 
of the Insurance Act, 1938, says that: 

"The holder of a policy of life insur- 
ance on his own life, may when effect- 
ing the policy or at any time before the 
policy matures for payment, nominate 
the person or persons to whom the money 
secured by the policy shall be paid in 
the event of his death.’’ 

Under sub-section (6) the amount secur- 
ed by the policy becomes payable to the 
nominee or nominees. It came for deter- 
mination before a Full Bench of the 
Kerala High Court in Sarojini Amma v. 
Neelakanta, AIR 1961 Ker 126, whether 
the nominee under the Insurance Act had 
a mere right to collect the amount or 
a right to appropriate it as well. It was 
held by the Court that the nominee had a 
bare right to collect the policy money 
on the death of the assured and to give 
a good discharge to the insurance com- 
pany. He did not become the o-^er of 
the money payable under the policy and 
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he is liable to make it over to the legal 
representatives of the assured. 

16. Atma Ram’s contention that 
there being no valid subsisting nomina- 
tion, the pro-vident fund should be paid 
to the widow under the relevant rules 
cm only be accepted if it is found that 
the pro-vident fund cannot be disposed of 
by fte subscriber by a wiU. In the sub- 
mission of Mr. Atma Ram, the provident 
fimd cannot form a part of the estate as 
the Legislature has gone to the extent 
of protecting it from the hands of the 
creditors of the subscriber. An elaborate 
machinery, in his submission, has been 
set up imder the Act in Ss. 3, 4 and 5 
to ensure that the benefit of the pro-vi- 
dent fund accrues either to the subscri- 
ber if he survives or to his heirs in case 
of his death. It is not possible to make 
an inference that the Legislature ha-ving 
freed the pro-vident fund from the 
demands of the creditors also intended 
that the subscriber should have no domi- 
nion over it and no power of disposition 
by a -will. In AIR 1949 Sind 38, Chief 
Justice Tyabji observed at page 42 that 
the vesting of the provident fund in the 
nominee confers on him "the immediate 
right to possession and dominion over the 
amount, without in any manner affecting 
the beneficial rights of the actual o-wners, 
whoever they be, either as heirs or lega- 
tees”. It was clearly en-visaged tiiat the 
beneficiaries of the pro-vident fund woidd 
Include the legatees, if any. It would thus 
be difficult to agree -v/ith Mr. Atma Ram 
that the deceased officer had no power 
to make a -will in favour of his father. 
In a Full Bench of the Oudh Chief Court 
in Norah Margaret Robinson v. H. H. 
Robinson, AIR 1930 Oudh 145 (FB), the 
probate in respect of a -will disposing of 
the pro-vident fimd in her favour was 
granted in favour of Norah Robinson and 
it seems to have been assumed that the 
money standing to the credit of a deceas- 
ed person in Railway Pro-vident Fund 
deposit is personal asset of the deceas- 
ed. Addison J. in Hardial Devi Ditta v. 
Janki Das, AIR 1928 Lah 773, following 
the ruling in AIR 1924 Sind 57, held that 
"on the subscriber’s death the Fund 
forms part of his undisposed of estate”. 
In Aimai v. Awabai, AIR 1924 Sind 57, 
on which Addison J. relied, it v/as said 
that appointment of a nominee did not 
constitute a gift or will in his favour and 
on the subscriber’s death the pro-vident 
fund forms part of his imdisposed of 
estate. 

17. That pro-vident fund can be dis- 
posed of by will is also a -view of a Divi- 
sion Bench of Walmsley and Chakravarti 
JJ. in Kalisadhan Mitra v. Prafulla Chan- 
dra Mitra, AIR 1926 Cal 1061. In that 
case, a person holding a deposit in the 
Railvmy Pro-vident Fund filed a declara- 
tion in favour of a person who in the 
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event of his death was entitled to receive 
payment, and it was added by the sub* 
scriber tiiat ”1 make this my will so far 
as regards such deposit”. It was held that 
the rules of ^e Flmd did not prevent a 
declaration from being treated as a wflL 
Apart from the rule on which Mr. Atma 
Ram has reiied that the money becomes 
payable to a dependant U there is no 
nomination, there is no provision in the 
relevant rules to suggest that the deceas- 
ed officer did not have disposing power 
over his provident fund. Nor do we see 
our way to accede to his subtnisslQU that 
the widow is at any rate entitled to the 
benefit of the provident fund under sub- 
section (2) of section 3 of the Act The 
observations in some of the rulings that 
the provident fund Is to be administered 
in accordance with the relevant rules, 
1^0 T»t)\ tiifc Vegsi right ol » 

Isubscriber to dispose It of by a will 

18. In our opinion, the appeal of Rar- 
dev Kaur mu^ therefore, fail and is 
disidssed. 'We would make no order as 
to costs. 

19. With regard to the appeal of Jodb 
Singh, Mr. Kapur only stresses that the 
gratuity should have been Included la 
the assets for which probate has been 
granted. He has invited our attention to 
Pension Regulations for the Air Forces 
Part II 11961 edition), a reference which 
was not available to him when the mat- 
ter was argued before the learned Judge. 
In regulation 68, relating to payment of 
pension In respect of deceased penstoneis. 
U is stated thus: 

”68 (al Subject to provisions of cla- 
use (b>. arrears of pension or gratuity due 
to the estate of a deceased pensioner may 
be paid to the legal heir on productioa of 
a certified copy of the probate of the 
will, if any. left by the deceased, or let- 
ters of admizdstration granted by a court 
of law or an indemnity certificate rtgn^ 
by two responsible persons that the claim- 
ant is the legal heir ... .1! the legd 
heir is a minor, payment shall be made 
to the legal guardian or when there Is 
none, to the person appointed by a court 
of law. 

(b) Claims to arrears of pension pre- 
ferred after the expiration of one year 
from the pensioner’s death may be admit- 
ted in full by the Controller of Defence 
Accounts (Pensions) if he is satisfi^ 
with the claimant’s explanation for the 
delay; if he Is not satisfied with the ex- 
planation. he shall obtain orders of the 
President” 

Apart from the contentions raised In thfa 
appeal to which I would advert in a 
moment It Is remarkable to observe that 
in this regulation testamentary power to 
dispose of pension and gratuity Is fully 
assumed. There is hardly any ptlndple 
which would justify tl^ Court to say 
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that the Rules framed should be so con- 
strued as to exclude such a power of 
testamentary disposition of a subscribe* 
with regard to provident fund. 

20. Mr. Kapur has invited our atten- 
tion to Exhibit R. W. 5/A of 10th De- 
cember, 1059, wherein the officer had 
named his parents amongst the persons 
who were to receive pendonary benefits. 
He has also ask^ to take account of the 
letter dated 10-3-1967, (Exhibit R. W. 
3/1) of the Ministry of Defence address- 
ed to the Controller of Defence Accounts 
(Pensions) in whiA a special family pen- 
tion to the widow at the rate of Rupees 
160/- per mensem has been granted and 
the death gratui^ of Rs. 2.670/- has been 
fixed- It is submitted by him that the 
amount of gratuity actually came to be 
fixed in this letter and he was not in a 
position to submit before the learned 
Judge that this specified sum should be 
made e subject of probate. We think, 
there Is force In Mr. Kapur’s argument 
especially In view of the observation of 
Grover J. towards the end of his Judg- 
ment that: 

"Gratuity could not form part of the 
assets of the deceased end Mr. Kapus 
has been unable to show anything to tha 
contrary.” 

We would, therefore, allow the appeal of 
Jodh Singh only to the extent that the 
sum of Rs. 2,670/- as gratuity should 
be included In the list of asseta 
for which probate is to be granted In 
lavouT of Jodh Singh. L. P. A. No. S89 
of 1967 would be ^owed only to this 
extent. We would make no order as te 
costs of this appeal as well. 

21. hlEHAR SINGH, c. J.t I agree. 
RSK/D.V.C. Order accordingly. 


ADI 1969 PUNJAB & HARYANA 59 
(V 56 C 9) 

R. S. NARULA AND 
S. S. SANDHAWAUA, JJ. 

Shanker Iron and Steel Rolling. MUIsl 
A mloh, Petitioners v. Union of India 
through the Secretary, Central Exdse, 
New Delhi and others. Respondents. 

Civil Writ No. 703 of 1963. D/- 8-7- 
1968, referred by Shamsber Bahadur J,. 
D/- 5-1-1967, 

(A) Central Excises and Salt Act (1944)f 
S. 37 — > Central Excise Rules (1944), 
Er. 8 (1), 177, 178 — l^cmption from Ex- 
cise Duty to manufacturers who applied 
for licence prior to 13-6-62 — 'D’ a 
ffianufacturer-licensee applying for exemp- 
tion — Before he co^d get the orders 
of exemption 'D’ selling his manufactn^ 
ing concern with good-will to *G’ — 'G' ap- 
plying for licence and exemption as sae- 
cessor to TK— Held, under B. 178 licenea 
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is personal and is not transferable — 
Held further that nobody can claim 
exemption from liability to a 
an excise duty as a matter of nSht 
is for the State to grant exemption m 
suitable cases — There is no epualig 
either in matter of taxation or m its 
exemption - Person who sets up new 
units or purchased old unite cannot h 
exempted and there is discrumnat^ 
under Art. 14 of the Constitution - 
differentiation between 

prior to 13-6-62 and subsequent thereto 
&T».anaWe - Constitatioa of tod... 

Article 14. (Paras /. 

(Bi Constitution of India, Art. M 
Equal protection of Law T" 
deification for discrimination — Types 
of classifications enumerated. . , 

The guarantee of equal 
law and equality before the law does ^t 
prohibit reasonable 

Ibrbids dass legislation. The only ^^ssi 
fiction which piounts m l^w to 
ous discrimination, legis- 

MoS'lfS.ndlUor^.Hd d.|jtoUo„ 

e.g. occupauui.. dassifica- 

may be historical, 

& of diUerence in time m loc^^. 
difference in the nature, the 
w oroccupation of sought to be 

Sfected by the J'/p^t bu^ 

the P°^^°!!^^,jiyerence in the category 
ness concerns, Qiuereiito^ *1 Jiffp-pnce 
of employers or .employees ^Kerence 

fa length Of, ^and incidence 

ference m the nature other 

„i particular r.g.& V at- 

bases, which it ^ ^po 
tempt to enumerate exhaustiv y 
1951 SC 97 and AIR I960 SC 

T.aK“- 

Sd'^'onfy'whcT^d^^^^^ o^«atra 

^^Naini Glass Works AUahabad v. 
Collector, Central Excise, AUaha- 

noMl AIR 1964 SC 980 (V 51) = 

^ (?963);Spp 1 SCR 993. Mohmedalli 

fl964)^Am 1964Vc 1095 (V 51) = 
a964)l SCWR 606. Shiism Poddar 
V Income-tax Officer. Central 

Circle II. , io9 fV 51) 

(19641 AIR 1964 Punj 192 ly ol). 
JaSvaTsugar hlUk Ltd. Meerut 
V, Union of India. New Delhi 
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(1963) AIR 1963 SC 98 (V 50) = 

(1963) 1 SCA 278, Orient Weaving 
Mills (P.) Ltd. V. Union of India 12 
(1962) Am 1962 SC 1733 (V 49) = 

(1963) 1 SCR 404. East India 
Tobacco Co. v. State of Andhra 
Pradesh 0.3 

(1960) AIR 1960 SC 923 (V 47) = 

(1960) 3 SCR 528. Hathisingh 
Manufacturing Co. Ltd.. Ahmeda- 
bad V. Union of India 11 

(1957) AIR 1957 Mad 301 (V 44) = 

1957-1 Mad LJ 281. Rangaswami 
Chettiar and Co. V. Govt, of 
Madras 02 

(1951) AIR 1951 SC 97 (V 38) = 

1951 SCR 127. Ramjilal v. Income- 
tax Officer. Mohindar Garh 11 


H L. Sibal. Senior Advocate with S. C. 
Sibahfor Petitioners; C. D. Dewan. De- 

B uty Advocate-General. Haryana (S. b. 
lewan with him), for Respondents. 

JUDGMEDJT: The constitutionality of 
the last proviso to the gazette notiCra- 
tion of the Central Government, dated 
June 13. 1962 (Annexure ’A-l’) as pneud- 
ed by notification dated Novmiber 10. 
1962 (Annexure 'E’). under sub-rule (1) 
of rule 8 of the Central Excise Rul^.1944 
(hereinafter referred to as the 1944 RuIk) 
providing that the exemption habi- 

lity to pay excise duty under the Central 
Excises and Salt Act (1 of 1944) (herein- 
after called the Act) fa respect of re^ 
tollable scrap of iron ^udst^l covered 
by item No. 26AA of the First Schedule 
to the Act. shaU not be available for 
the benefit of persons who began to 
manufacture the relevant product on or 
after the 13th of June, 1962, has been 
called in question in this petition uimer 
Sticlef 226 and 227 of the ConsUtution 
of India, on the ground that the said 
exception to the exempUon suffers from 
Invidious discrimination and amounts to 
an unreasonable restriction on the fun- 
damental right of the petitionera guaran- 
teed to them under Art. 

Constitution, The relevant facte leading 
to the filing of this petition whi^ are 
not in dispute are set out herein below. 

2 One Dev Raj was carrying on busi- 
ness of re-rolUng used re-rollable scrap 
for the manufacture of iron bars etc. for 
quite some time prior to Apnh 1962. 
under the name and style of Shaker 
Iron and Steel Rolling Mills at Amloh m 
district Patiala. The re-rolled product 
was for the first time subjected to excise 
duty under the Act with effect from April 
24, 1962. The levy of the excise duty m 
question made it uneconomical for the 
amaller unite of re-roUing mills to com- 
pete with larger units. A representation 
on behalf of such ^anufacturera w^ 
therefore, made to Central 
mcnt by the Norfaem fa 

fag Mills Assodatioa. Dev BaJ 
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the meantime made an application for a 
licence imder section 6 of the Act on 
May 3, 1962 (Annexure The re- 

presentation of the abovementioned asso- 
ciation was favourably considered by the 
Government and notification, dated June 
13. 1962 (Annexure ’A-l’) was issued by 
the Central Government exempting with 
effect from the 24th of April, 1962 (with 
effert from the date of imposition of the 
excise duty on the product in question) 
iron or steel products in dispute from 
the levy of excise duty on the fulfilment 
of certain specified conditions, v\x‘, 

(a) that the re-rolling product had been 
manu^ctured out of re-rollable scrap on 
which appropriate amount of excise duty 
had already been pdd; 

(b) the person claiming the exemption 
under the notification must be only such 
who did not use more than one metric 
ton of billets In any calendar month or 
more than ten metric tons of billets In a 
year for re-rolllng; and 

(c) prorided that the manufacturer of 
the product In question had applied fora 
licence under the Act before the 13th of 
June, 1962. 

3. Out of the three conditions prece- 
dent for obtairdng the requisite exemp- 
tion mentioned in the notification of June 
13, 1962, the one which Is relevant for 
the purposes of this case Is only the 
last one contained In the second proviso 
to the notification to the effect that any 
manufacturer who had applied for licence 
on or alter the 13th of June, 1962, would 
not be eli^ble lor the exemption. A copy 
of the notification, dated June 13, 1962. 
was forwarded by the Government of 
India to the Northern India Steel Roll- 
ing MUls Assodation with the Govern- 
ment’s letter, dated July 5, 1962 (Annex- 
ure 'A'). In response to the association’s 
representation Dev Raj applied lor the 
exemption and his application was allow- 
^ ed on July 24, 1962. 

The grant of the exemption was com- 
municated to the Shanker Iron and Steel 
Rolling Mills (then owned excluavely by 
Dev Raj) in Government's letter, dated 
July 26, 1962 (Annexure 'B'). It was 
stated in the letter that the exemption 
would continue to operate till the con- 
cern fulfilled the terms and conditions 
undertaken in the declaration filed on 
July 21, 1962, or till further orders. It 
Is not disputed that the declaration, dated 
July 21. 1962, had been filed by Dev 
Raj. Before, however, the communication, 
dated July 26, 1962, conveying the exemp- 
tion could reach the addressee, Dev EaJ 
sold away his business concern in ques- 
tion along with the good-will and tte 
firm name, to Gangs Deen and others by 
a conveyance-deed, dated July 27, 196^ 
Letter Annexure *3’ which had been 
addressed to the firm name was received 
by Ganga Deen through whom the pre- 
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sent petition has been filed on July 28, 

1963. 

As the 1944 Rules provided that on the 
transfer of a manufacturing unit, the 
licence granted to the transferor comes 
to an end, Ganga Deen and others made 
application, dated October 3, 1962 (An- 
nexure 'C corresponding to Annexure 
*R-3'), to the Superintendent, Central 
Excise, Mandi Gobindgarh, intimating the 
fact of their having purchased the good- 
will as well as the proprietary rights of 
the petitioner concern and praying for 
the issue of the requisite licence for 
the remaining period of 1962 without 
payment of fresh licence lee as a licence 
tor that period had already been issued 
to Dev Raj. 

hi the meantime a representation (An- 
nexure 'D') had been made on behalf of 
the affected manufacturing units for ex- 
tending the date fixed in the last proviso 
to the notification of June 13. 1962, as 
small units had not made an ap- 
plication for the requisite licence before 
the 13lh of June, 1962, on accoimt of the 
very small period of time which elapsed 
between the 24th of April and the 13th 
of June, 1962. It is on a consideration of 
the said representation that the impugn- 
ed notitication, dated November 10, 1962 
(Annexure '£’) was issued in which for 
the original second proviso contained in 
the notification of June 13, 1962, the 
following was substituted: 

'•Provided further that the products 
m a n u fa ctured by a person applying for 
licence on or after the 13th June. 1962, 
shall not be eligible for the exemption 
Unless a penalty not exceeding an amotmt 
equal to the duty that would have been 
payable by him on the products manu- 
factured during the period beginning 
with the 13th ’ June, 3962, and ending 
with the date of application. Is paid by 
him to the Collector concerned. 

Provided also that the products manu- 
factured by a person applying for licence 
on or after the 1st December, 1962, 
not be eligible for exemption. 

Provided also that nothing contained 
herein shall apply to the products manu- 
factured by a person who began to manu- 
facture such products on or after the 13th 
June. 1962.” 

4. It is not disputed before tw that the 
only ground on which the claim for the 
requisite exemption was refused to the 
petitioners was that they fell within the 
mischief of the last proviso reproduced ' 
above, ie. on the ground that nothing 
contained in the notification granting the 
exemption could apply to the products 
manufactured by Ganga Deen and others 
who now owned the Shanker Iron and 
Steel Rolling Mills and who had begun 
to manufacture the products In ques- 
tion only on October 8, 1962, after hav- 
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ing purchased the manufacturing imit by 
sale deed, dated July 27, 1962. 

It is further claimed on behalf of the 
petitioners that they submitted another 
application, dated November 30, 1962 
(Annexirre T’) for a new licence under 
the Act for the year ending December 
31, 1962, During the pendency of the ap- 
plication of the petitioners, they were 
allowed by the Government (vide An- 
nexure 'G’) to dear their goods on pay- 
ment of excise duty or to execute a bond 
in the prescribed form. The petitioners 
adopted the latter course. Ultimately on 
April 3, 1963, the petitioners were in- 
formed (Annexure 'H’) that their claim 
for exemption had been rejected and 
that they should clear their manufactur- 
ed goods imder the Excise Rules. Their 
representation to the Central Govern- 
ment was finally rejected by order, dated 
May 4, 1963 (Aimexure ’R-7’). The said 
order of the Central Government was 
couched in the following language; 

"The last proviso of notification No. 
131/62, dated the 13th Jime, 1962, as 
amended by notification No. 192/62 dated 
the 10th November, 1962, states that 
nothing contained therein shall apply to 
the products manufactured by a .person 
who began to manufacture such products 
on or after the 13th June, 1962, In the 
present case the transferee started the 
production of products on the 8th Octo- 
ber, 1962, and as such does not satisftr 
the conditions and is not entitled for tho 
exemption.” 

Before the Central Government’s order 
could be communicated to the petitioners, 
they had already filed on the same day, 
i.e. May 4, 1963, this petition praying for 
a suitable writ, order or direction being 
issued to the respondents, (i) Union of 
India, (ii) Deputy Superintendent, Cen- 
tral Excise, Gobindgarh, and (iii) Assis- 
tant Collector, Central Exdse, Chandi- 
garh, to exempt the petitioners from pay- 
ment of the excise duty in question and 
to restrain the respondents from levying 
the same on them. The said relief was 
claimed on two main grotmds, viz. (a) 
that the petitioners had qualified them- 
selves for the exemption in terms of the 
Central Government’s notifications, dated 
Jime 13, 1962, and November 10, 1962, 
and (b) the discrimination against the 
petitioners was hit by Article 14 of the 
Constitution. The petition was admitted 
by Falshaw, C. J. (as he then was) and 
Jindra Lai, J. on May 6, 1963. 

5. The common case of all the three 
respondents as disclosed in the written 
statement, dated September 25, 1963, is 
that the exemption in question had been 
granted on July 24, 1962 (intimation des- 
patched on July 26, 1962) to Dev Raj, 

and that the mere fact that the said 
communication, dated July 26, 1962, was 
addressed to the Mills does not entitle 
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the new proprietors to claim that the 
exemption had been granted to the Mills 
or to them as_ owners by purchase. On 
the legal question, the impugned order of 
the Government has been supported by 
the respondents on the basis of the last 
proviso contained in the notification, 
dated November 10, 1962, and it has been 
stated that in view of the said proviso 
the new proprietors of the Mills, who 
commenced the manufacture of the dutia- 
ble goods on their own showing from 
October 8, 1962, or in any case from July 
27, 1962, as is being now claimed in the 
writ petition, were not entitled to earn 
exemption as they were hit by the said 
proviso, which absolutely took away the 
light to claim exemption from per- 
sons who commenced manufacture of 
the products in dispute after the 13th of 
Jtme, 1962. 

It has been added that no exemption 
at all has been granted under the notifi- 
cation in question to any person who was 
not manufacturing the dutiable goods in 
question prior to June 13, 1962. In reply 
to the attack imder Article 14 of the 
Constitution, the respondents have averr- 
ed that the pre-Jime 13, 1962, manufac- 
turers constitute a class by themselves 
and the exemption from the excise duty 
in_ question subject to the conditions con- 
tained in the two relevant notifications 
has been granted to all the members of 
that class in order to protect their very 
existence in the trade and to enable them 
to stand in competition with large units 
and as a result to protect the interest of 
the workers in those small units who it 
was apprehended would have been 
thrown out of emplo:^ent in case the 
imposition of duty in question was insist- 
ed upon. 

The exemption can be availed of only 
by such of the manufacturers as answer 
to the description mentioned in the noti- 
fications. Exemption, according to the 
return of the respondents, was granted 
in favour of the members of the above- 
said dass because it was considered that 
the small units should be allowed to exist 
in the national interest and in so far as 
it was thought that the products manu- 
factured by them were necessary to meet 
the requirements of the country. It was 
added that the position of the small- 
scale units who had already come into 
existence before the introduction of the 
duty stood on a different footing from 
that of those who came into the busi- 
ness later, and, therefore, with open 
eyes. 

The case of the respondents is that 
while it was not the intention of the 
Government to unduly disturb the eco- 
nomy of the manufacturers owning small 
units and possibly to force their closure, 
it was considered undesirable on tho 
ground of public policy to encourago 
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further fraRmentation of existing units 
by extending, the benefit of such exemp- 
tion to all new-comers as that would 
have in fact amoimted to discrimination- 
"Ihe classification contained In the impu- 
gned proviso has been justified as reasona- 
ble on the abovementioned basis. The 
return of the respondents continues to 
state that no person or class of persons can 
claim exemption as a matter of right and 
Inasmuch as the petitioners purchased the 
l^lls after the issue of the notification, 
they were admittedly not the manufac- 
turers prior to the crudal date, l.e. prior 
to June 13, 1962. An objection of a some- 
what preliminary nature has been taken 
In paragraph 13 of the return to the 
effect that the petitioners have not avail- 
ed of remedies by way of appeal and 
revision provided for by the Art. 

6. When this petition came up before 
Shammer Bahadur, J., on January 5, 
1967, the learned Judge In a detailed 
order of reference observed that the peti- 
tioners came witWn the mischief of the 
Impugned proviso but made the refer- 
ence as the issue of alleged discrimina- 
tion on which much could be said for 
both rides had been raised in. the case 
and because there was likely to be a Let- 
ters Patent Appeal against the decision 
ofthe SingleJudge Inelther eventuality. 
It is in pursuance of the said order of 
the learned Single Judge that this ease 
has come up for disposal before us. 

7. In view of the clear language of 

the second proviso contained in the nofi- 
ficaiion. dated November 10, 1962 (al- 
ready reproduced In an earlier part of 
this Judgment), and in view of the obser- 
vations of Shamsher Bahadur, J.. in this 
respect in his order of reference. Mr. 
Kira Lai Sibal. the learned counsel for 
the petitioners, did not seriously press the 
fiirt ground to the effect that the 
savi 'Vraysnn” in ihp nnoviso in- 

cludes a transferee of the original manu- 
facturer. Even otherwise, there Is no 
force in the said contention. Section 3 of 
the Act provides that there shall be 
levied and collected In such manner as 
mav be prescribed duties of excise on all 
excisable goods (subject to certain excej>- 
tions) which are produced or manu- 
factured in India at the rates set forth 
in the First Schedule. 

Section 6 states inter alia, that the 
Central Government may by notificatioo 
in the official garette provide that from 
such date as may be specified in toe 
notification, no person shall, except 
under the authority and in acojrfance 
with the terms and conditions of a licence 
granted under the Act, engage in toe 
production or manufacture of any specific 
goods included in the First Stoedule. It 
is the common case of both sides that 
toe description of the product In ques- 
tion Is set out In the First Schedule to 
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the Act and that the relevant notifica- 
tion in respect thereof was issued by the 
Central Government under section 6 
Imposing the restriction under that pro- 
>nsxon ^^to effect from April, 24, 1982. 
Section 37 of the Act authorises the Cen- 
tral Government to make rules for carry- 
ing into effect the purpose of the Act. 

In exerdse of the power con- 
ferred by the said section, the Central 
Government framed the 1944 Rules. 
Rule 8 of the said Rules authorises 
the (Antral Government to exempt, sub- 
ject to such conditions as may be sped- 
lied in the notification in the offidal 
gazette, any excisable goods from the 
whole or any part of the duty leviable 
on such goods. 

Chapter VIII of the 1944 Rules com- 
mendng with rule 174 and ending with 
rule 181A deals with licensing under S. 6 
ofthe Act. The purview of ride 174 pro- 
vides that the manufacturers of excisable 
goods except salt shall be required to 
t^e out a licence and shall not conduct 
toeir business otherwise than by the au- 
thority and subject to the terms and con- 
ditions of a licence granted by a duly 
authorised officer in the proper form. 
Rule 175 contains the procedure for 
obtaining the requisite licence. Under 
rule 176, a form of application for a 
licence has been prescribed. ‘Ihe rule 
further directs that every application lor 
a licence shall be submitted so as to 
teach the licensing authority at least one 
month before the commencement of the 
year for which it is required and shall 
be accompanied by the prescribed fee. 
Rule 177 is not relevant for our pur- 
poses. 

Sub-rule (1) of rule 178 states. 
Inter alia, that every licence granted or 
renewed under the 1944 Rules shall be 
for a period not exceeding one year and 
shall expire on the date suetdCfid there- 
in. Sub-rules (2) to (6) of nfie 178 are 
quoted below verbatim; 

”(2) Every licence shall be deemed to 
have been granted or renewed personal- 
ly to the Ucencee and no licence shall 
be sold or transferred. 

(3) Where a licensee transfers his busi- 
ness to another person, the transferee 
shall obtain a fresh licence under these 
Rules but it shall be granted free of fee 
for the residue of the period covered by 
toe original licence. 

(3A) Where a licensee dies, the origi- 
nal licence shall be deemed to have been 
terminated and if more than one per- 
son claiming to be the heir to the dece- 
ased, apply for the grant of a fresh 
licence for the same premises, toe licence 
shall be granted to the person who In 
toe opinion of toe licensing authority. 
Is in actual possession of the said pre- 
mises; provided that the grant of the 
licence to such person shall not prejudice 
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the rights of any other person over the 
licensed business or the licensed preimses 
to which such person may be lawfully 
entitled. 

(4) If the holder of a licence enters 
into partnership in regard to the busmen 
covered by the licence he shall report 
the fact to the licensing autoority wtl^ 
thirty days of his entering into such p^- 
nership and shall get his licence^ suitably 
amended. Where a partnership ^ enter- 
ed into, the partner as well as toe origi- 
nal holder of toe licence shall be bound 
by toe conditions of that licence. 

(5) If a partnership is dissolved every 
person who was a partner sl^ send a 
report of toe dissolution to the hcensing 
authority within ten days of such dis- 

during toe currency of a lienee 

the licensee desires to 
ness to new premises, he shall intimate 
his intention to the , Hcensing aWho^ 
at least fifteen days m advance, speci^- 
ing toe address of the new Premses. Md 
get his Hcence smtably pended. T 
Hcence shall thereupon, hold good m res- 
nect of toe new premises. . , 

■?rvi^ of the dear ^tot^ry provisions 
contained in sub-rule (3) of rule 178. it 
cannot be successfully argued on behalf 
of the petitioners that a tr^feree from 
an original manufactunng licensee could 
^ Sed to be a Hcensee even for toe 
remSg period of the year m resped 
of which the priginal manufadurer had 
taken out a Hcence. 

Under sub-rule (2) of rule 178. a licence 
granted to Dev Raj in toe instant case 
wS^ Srsonal to himself, and benefits of 
toe srnne could not be transferred by ^ 

SIT 

feS ft"" Srft."ed 'the mjnutaclun„e 
concern only in toe end of July. 1962. 

8 It is toe second contention on whi^ 
lengthy and serious arguments were ad- 
dressed by Mr. Sibal. He argued that on 
the condruction which the respondents 
want to put on the impugned Pro^o con- 
tained in the notification, dated Noveinber 
10 1962 toe proviso becomes imconsUtu- 

tional as the classification contmned 
toerein has no reasonable ^ 

obiects of toe grant of the exemption m 
question. According to the written stete- 
nipnt of toe respondents, submitted 
Mr Sibal the objed of the notifications 
to'quition wL to'enable toe amall mam^ 
factoring units to continue in existence to 
avoid their labour being thrown on tlm 
road and to permit in toe nata^^ int(u^ 
toe production of toe re-roUediron bars 

etc. 
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Learned counsel submitted that it was 
not necessary for the fulfilment of any 
one of the abovesaid objects that new 
manufacturing units which come into ex- 
istence or which merely change hands 
after 13.6.1962 should be deprived of toe 
exemption from toe payment of excise 
duty. He first took up the analogy of 
toe death of the original owner and the 
possibiHty of toe son being deprived of 
toe exemption. He then took up the 
example of a partnership concern wherein 
some partners may be changed. As 
already indicated different rules apply to 
toe case of death and to toe case of 
partnership (vide various relevant clauses 
of rule 178 of toe 1944 Rules). So far as 
transfer is concerned, toe situation has to 
be viewed differently. 

Nobody can claim exemption froni 
liabiHty to pay a tax or an excise duty as 
a matter of right It is for toe State to 
grant exemption in suitable cases to any 
particular class for cogent reasons. There 
is no question of any equaHty in toe: 
matter of a tax or in _ toe matter of grant 
of exemption from liabiHty to pay a tax. 

The object of granting toe exemption in| 
the instant case was to protect toe smaUer 
units of toe existing industries against 
their being forced to be closed down on 
account of the additional HabiHty which 
toe owners of those industrial units co^d 
not have envisaged at toe time of starting 
their business. There could be no such] 
justification for an exemption in case of 
persons who either install a new unit or 
purchase an existing one with the fuH 
knowledge of excise duty being leviable] 
on persons who were not manufacturing 
toe product in question prior to toe 13th 
of June, 1962. There is great force in toe 
argument of Mr. C. D. Dewan, toe learned 
Deputy Advocate-General for the State 
of Haryana, w’ho appears for respondents 
that the Government could even have said 
that the exemption would not be granted 
to persons who commenced the manufac- 
ture after the 24to of April, 1962. i. e., 
toe date on which toe duty was levied on 
the article in question, and that the mere 
fact that the Government aUowed even 
those people who had commenced toe 
manufacture later on up to the 13th of 
June, 1962, should not invaHdate toe noti- 
fications. 

Once it is seen that the object of grant- 
ing toe exemption was to benefit only, 
those persons who were already manu- 
facturing toe article prior to June 13, 1962, 
it is obvious that the impugned proviso 
has a direct nexus with the object of the 
notifications. Mr. Sibal is not quite 
correct in contending that toe Govern- 
ment has taken away from the transfer^ 
toe Hcence which had been gran^ 
transferor. The Hcence granted to JJev 
Raj was personal to him and 
end by option of rule 178 immediately 
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when he transferred the manufacturing 
units. The vires of rule 178 have not 
been challenged by Mr. Sibal. 

9. The guarantee of equal protection 
of laws and equality before the law does 
not prohibit reasonable classification. It 
only forbids class legislation. The only 
classification which amounts in law to 
invidious discrimination is the one be- 
tween the object of which and that of 
the legislation in question there is ^ no 
rational relationship or nexus. Subjert 
to the aforesaid condition, valid classifi- 
cation of persons or objects can be made 
by a law-making authority on any an* 
proved basis, e.g. occupation, standing, 
age, locality, point of time etc. In other 
words the basis of classification may be 
historical, geographical, in view of dif- 
ference in time or locality, difference in 
the nature, the trade, calling or occupa- 
tion of persons sought to be affected by 
the legislation, difference In the por- 
tion or nature of different business con- 
cerns, difference in the category of em- 
ployers or employees, difference in len- 
gth or nature of sendee, difference in 

I the nature and inddence of particular 
rights, and various other bases, which it 
is impossible to attempt to enumerate 
exhaustively. 

10. The basis of the classification con- 
tained in the Impugned proviso is In 
point of time. The validity of such a 
classification, would, In my opinion, de- 
pend on whether the date fixed for the 
unpugned piece of legislation which acts 
as the dividing line between two sets of 
persons Is or is not related to the ob- 
jects of the legislation. If a haphazard 
date is fixed for which no Justification 
can be given and which has no relation- 
ship with the objects of the legislation, if 
may possibly be open to an attack under 
Article 14 of the Constitution. As already 
stated however, the basis on which the 
dividing line contained in the date June 
13, 1962, has been fixed In this case, is 
too obvious to need any detailed discus- 
sion. That was the date of the first noti- 
fication granting the exemption. 

It was clearly Intended that only those 
persons who were already manufactur- 
ing the goods up to that date, on cer- 
tain conditions be exempted from liaW- 
Uty of paying the excise duty. If this 
safeguard had not been taken, it would 
have enabled some of the bigger units to 
split themselves up into smaller units 
after June 13, 1962 to obtain benefit of 
the exemption and thus defeat the very 
object of the legislation. The classifica- 
tion of pre-June 13. 1962, manufacturers, 
and post-June 13, 1962, owners of manu- 
facturing units, is in tliej^e circumstances 
demonstrably related to the object sought 
to be achieved by the original notifica- 
tion. be., to exempt only those persons 
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who were actually manufactming the 
article prior to June 13, 1962. This classi- 
fication was in fact not introduced lor 
the first time in the notification, dated 
November 10, 1962. 

The restriction contained in the impu- 
gned proviso was inherent even in the 
original notification of June 13, 1962. 
Any person who was not manufacturing 
the product in question prior to June 13, 
1962, could not possibly have applied for 
a licence before that date. The notifica- 
tion of 13th of June provided that the 
boiefit of exemption would not be avail- 
able to persons who had not applied for 
a licence before June 13, 1962. 

11. The object of Issuing the second 
notification (dat^ November 10, 1962) 
was not to enlarge the scope of the class 
of persons so as to permit manufacturers 
who were not In the trade prior to June 
13, 1962 to take benefit of the exemp- 
tion. The obvious object of the second 
notification was to permit those who 
were actually manufacturing the product 
prior to June 13. 1962, but who had by 
chance not applied for a licence up to 
that date to t^e benefit of the exemp- 
tion on certain conditions provided they 
applied for the licence up to December 
1. 1962. 

In these dmunstances, it is impossi- 
ble to hold that the impugned proviso 
Is hit by Article 14 of the Constitution. 
U is not for the first time that classifi- 
cation has been made from the point of 
time. Such a classification was upheld in 
Ramjilal v. Income-tax Officer, Mohln- 
der Carh, AIR 1951 SC 97, in M/s. Hathl- 
slng Manufacturing Co., Ltd. Ahmeda- 
badv. Union of India, AIR 1960 SC 923, 
and In various other cases. In the last 
mentioned case It was authoritatively 
held by their Lordships of the Supreme 
Court that by enacting a law which ap- 
plies generally to all persons who come 
within its ambit as from the date 
on which it becomes operative, no 
discrimination Is practised. 

12. Mr. C. D. Dewan was correct In 
submitting on. the basis of the Divi- 
rion Bench judgment of the Madras 
High Court In K. Bangaswami Chet- 
tiar and Co. v. Government of Madras, 
AIR 1957 Mad 301 fat p. 309), that the 
principle that in case of ambiguity a tax- 
ing statute should be construed In 
favour of the tax-payer does not apply 
to a provision giving a tax-payer relief 
in certain cases from a section clearly 
Imposing a liability. His submission based 
on the Division Bench judgment of this 
Court in Jaswant Sugar Mills Ltd., 
Meerut v. Union of India, New Delhi, 
ILR 1964 Punj 192. to the effect that 
one who assails a classification must 
carry the burden of showing that it does 
not rest on any reasonable basis and If 
any state of facts can reasonably be con- 
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ceived to sustain a classification, the 
existence of that state of facts must be 
assumed, is not without force. 

In that case it was further held that 
the limit of an exemption from excise 
duty had to be drawn somewhere and 
the Court, though bound to examine the 
effects of the limits so fixed and its inci- 
dence on the various types of producers, 
could not substitute its own judgment 
for that of the Executive, In Mohmedalli 
V, Union of India, AIR 1964 SC 980 (at 
p. 986), it Was held that classification be- 
tween establishments which had been in 
existence for less than three years and 
Hiose which had been in existence for 
less than five years was an understand- 
able classification with a view to save 
newly started establishments from the 
additional bmden of making contribu- 
tion to provident fomd in respect of its 
employees under the Employees’ Provi- 
dent Funds Act. 1952, In Orient Weav- 
ing Mills (P) Ltd, V. Union of India, AIR 
1963 SC 98, Sinha, C, J. (as he then was), 
who wrote the judgment of the Supreme 
Court, held that the notifications under 
rule 8 (1) of the 1944 Rules granting 
exemption to certain classes of persons 
were not bad in so far as they exempted 
only the classes of persons whose liabi- 
lity it was to pay the tax and not the 
class of goods in respect of which the 
tax had to be paid, as the duty of ex- 
cise is payable by the persons produc- 
ing the goods though it is on the pro- 
duction of the goods. 

On that basis it was held that the ex- 
emption is also refused to such goods as 
come within the description of excisable 
goods, but it is valid classification to 
exempt one set of producers of the same 
goods arid not another set of producers 
when the two sets (co-operative socie- 
ties alone were exempted) fall in a dis- 
tinct class. From a study of the case law 
on 'the subject referred to above, it is 
• clear that the classification contained in 
the impugned proviso is not hit by Arti- 
cle 14 and is a valid and permitted classi- 
fication. For the same reason the proviso 
does not impose any unreasonable restri- 
ction on the fundamental rights of the 
petitioners and is not hit by Article 19 
of the Constitution. 

13. Though a taxation law - must also 
pass the test of Article 14, but in deciding 
whether such a law is discriminatory or 
not. it is necessary to bear in mind that 
the State has a wide discretion in select- 
ing persons or bodies it will tax and 
that a statute is not open to attack on 
the ground that it taxes some persons 
or bodies and not others. It is only when 
within the range of its selection the law 
operates unequally or when classifica- 
tion cannot be justified^ that the law 
would be violative of Article 14 (judg- 
ment of the Supreme Court in East 


India Tobacco Co. etc. v. State of 
Andhra Pradesh, AIR 1962 SC 1733). 

14. In the view we have taken of the 
main _ contention advanced by Mr. Sibal 
in this case,_ it is unnecessary to deal 
with an objection of somewhat prelimi- 
nary nature ^ which was raised towards 
the end of his submissions by Mr. C. D, 
Dewan, learned counsel for the respon- 
dents, to the effect that we should dis- 
miss this writ petition on the short 
ground that the petitioners have not 
availed of the alternative remedy by way 
of a statutory appeal against the order of 
the Collector refusing to grant the peti- 
tioners the exemption in dispute. Reli- 
ance was placed by Mr. Dewan for this 
contention on the judgment of the 
Allahabad High Court in Naini Glass 
.Works, Allahabad v. Collector, Central 
Excise, Allahabad, AIR 1965 All 305, and 
on the authoritative pronouncement of 
the Supreme Court in Shivram Poddar 
V, Income-tax Officer, Central Circle n, 
Calcutta, AIR 1964 SC 1095. It is, how- 
ever, significant to note in this case that 
though it was not so mentioned in the 
writ petition, the case had gone right up 
to the Central Government which had 
also rejected the claim of the petitioners 
by order Annexure 'R-7’, a copy of 
which has been placed on the record of 
this case by the respondents themselves. 

15. No other point having been argu- 

ed before us in this case, the writ peti- 
tion fails and is accordingly dismissed 
though without any order as to costs. 
BDB/D.V.C. Petition dismissed. 
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Banarsi Dass Durga Prashad, Petitioner 
V. Panna Lai Ram Richhpal Oswal and 
others, Respondents. 

Civil Revn, No. 31 of 1968, D/- 12-1- 
1968. 

(A Civil P. C. (1908), S. 115, 0. 1, R. 10 
— . Order dismissing application under 
0. 1,R. 10 — High Court can interfere in 
revision if it finds some material irregu- 
larity or illegality in order. AIR 1951 
punj 352 and I9G8-70 Pun LR 98, RcL 
on; Am 1926 P.C. 142, Ref. (Para 3) 

(B) Civil P.C. (1908), O. 1, R. 10 — 
Addition of parties — A person may not 
ho added as defendant merely because he 
■would bo incidentally affected by tho 
judgment. 

Under sub-para (2) of O. 1, R. 10, a 
person may be added as a party to a suit 
in two cases only, be., when he ought to 
have been joined and is not so joined, 
Le. when he is a necessar y party, or, 
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when without his presence the auestiotis 
In the suit cannot be completely decided. 
'Ihere is no jurisdiction to add a part? 
In any other case merely because that 
would save a third person the expense 
and bo^eration of a separate suit for 
seeking adjudication of a coUaterd mat- 
ter. which was not directly and substan- 
tively in issue In the suit into which be 
seeks intrusion. A person may not be 
added as a defendant merely because he 
wo\tid be incidentally affected by the 
judgment. (1892) 1 Ch 487. FolL 

(Paras 5. 6) 

(C) Civil P. C (1908). O. 1, R. 10 — 
Addition of party— Addition of defendant 
when plaintiff is opposed to such ad^- 
tion — Not desirable. 

As a rule the Court should not add a 
person as a defendant in a suit when the 
plaintiff is opposed to such addition. The 
reason is that the plaintiff is the doml- 
nus Utls. He Is the master of the suit 
He cannot be compelled to tight against 
B person against whom he does not wish 
to tight and against whom he does not 
claim any reliel 

The word 'may* In sub-rule (2) Imports 
a iscretion. In exercising that discretion, 
the Courts wtii invariably take Into ac- 
count the wishes of the plaintiff before 
adding a third person as a defendant 
to his suit Only in exceptional cases, 
where the Court finds that the addition 
of the new defendant Is absolutely neces* 
sary to enable it to adjudicate effective- 
ly and completely the matter In contro- 
versy between the parties, will it add a 
person as a defendant without the con- 
sent of the plaintiU. AIR 1958 Andh Pra 
195, Ret (Para 9) 

Cases Referred: Cfaronolo^cal Paras 
(1968) 1968-70 Pan LR 98 - 1968 
Cur IJ 10. Punjab Unlverrily v. 

Nvji SAhs.. P’iT.iih % 

(1962) AIR 1962 Mad 346 (V 49)- 
(1962) 1 Mad LJ 380. Abdul 
Razack v. Mohammad Shah 6 

(1962) AIR 1962 Pat 357 (V 49). 
Motiram Roshanlal Coal Co. v. Dis- 
trict Committee. Dhanbad 8 

(1960) AIR 1960 J&K 67 (V 47). 

Bindru v. Sada Ham 8 

(1959) AIR 1959 Madh Pra 359 
(V 46) - 1959 MPU 841. Mujta- 


b^ Begum v. Mehbab Rehman 8 

(1958) AIR 1958 Andh Pra 195 
(V 45) - 1957 Andh LT 844, 

Bazia Begum v. Anwar Begum 8, 8 
(1951) AIR 1951 Punj 352 fV 38}- 
52 Pun LR 88. Indar Singh v. 
Hazara Singh 3 

(1926) AIR 1926 PC 142 (V 13) -■ 

ILR 54 Cal 338, Umedmal v. 

Chand Mai S 

(1926) AIR 1926 Mad 836 - ILR 
50 Mad 34, Piyaga Dasa v. Boaiti 
of CczDzaT& S 


(1892) 1892-1 Ch 487 - 61 LJ Ch 

319, Moser v. Marsden 5, 6 

Rajendra Nath Mittal, for Petitioner. 

ORDER: This is a civil revision direct- 
ed against an order, dated 28th December, 
1967. of the Senior Subordinate Judge, 
NamauL dismissing the application of tha 
petitioner, Banarsi Dass, under Order 1 
Rule 10. Civil Procedure Code, for being 
Impleaded as a defendant in Suit No. 326 
tn^tuted by Parma Lai and Banwari Lai 
agaiz^sl Smt. Chameli. 

2. Shri Banarsi Dass had Instituted a 
suit in the Court of the Subordinate Judga 
atNamaul for specific performance of a 
contract of sale against Smt. Chameli, 
widow of Udha Ram, During the pendency 
of that suit. Panna Lai and Banwari Lai 
Instituted the aforesaid Suit No. 326. dated 
18Lh November. 1967, against Smt, 
Chameli lor a permanent injimction res- 
training her from Interfering with the 
ptMscssion of the plaintiffs over a chabutra 
4j'sq. ft. in area, shown in the map annex- 
ed to the plaint In the alternative, they 
prayed lor possession of that property. 
In his application under Order 1, Rule 10, 
Civil Procedure Code. Banarsi Dass alleg- 
ed that this Chabutra was a part of the 
property, which was the subject mattef 
of his suit for specific performance ci 
contract against Smt. Chameli. He fur- 
ther averred that the suit brought by 
Panna Lai and Banwari Lai against Smt. 
Chameli was collusive, and Smt. Chameli, 
by confessing judgment in that case, 
wanted to defeat his suit for spedfle 
iwrfonnanee. In short, it was urged that 
the decision In the suit brought by 
Panna Lai and Banwari Lai would inci- 
dentally affect his claim against Smt 
Chameli. The Subordinate Judge dis- 
missed the petition, holding that Banand 
Dass was neither a necessary nor a pro- 
per party to be added as a defendant in 
the suit Instituted, by Panna. Ls.1 enA 
another. He. therefore, disniissed his ap- 
plication. 


3. The first question to be considered, 
fa, whether this revision petition against 
an order dismissing an application under 
Order 1, Rule 10, Civil Proc^ure Codev 
Is maintainable. There Is divergence of 
judicial opinion on this point Some of 
tte High Courts have held that no revi- 
sion lies against such an order. But the 
weight of authority seems to be In sup) 
port of the view that the High Court 
Interfere in revision under section 115 ol 
the Code of (^vi! Procedure. If It findi 
that there is some material irregularity 
or Illegality in the order. Though the 
point was not directly discussed, this 
view is implidt In 1 ^e dedslons of tbla 
Court reported as AIR 1951 Punj 352. and 
1968-70 Pun LR 9£L The observations in 
AIR 1926 PC 142 lend support to 

that view. I would, therefore, answer 
this question in the affirmative. 
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4. As regards the merits of the case, I 
do not find any good ground to issue 
notice to the respondent Order 1, Rule 10, 
Civil Procedure Code, provides for addi- 
tion of two kinds of parties, namely. (1) 
necessary parties who ought to have been 
Joined and in whose absence no effective 
decree can be passed at aU, and (2) pro- 
per parties, whose presence enables the 
Court to adjudicate more 'effectively and 
completely’ all the questions involved in 
the suit It is admitted by the counsel 
for the petitioner that Banarsi Dass was 
not a necessary party to the suit insti- 
tuted by Panna Lai and other against 
Smt Chameli, Nor does he maintain 
that Banarsi Dass’s addition as defendant 
in the suit brought by Panna Lai, etc., 
against Smt. Chameli would be necessary 
to decide 'effectively and completely’ 
the issues between Panna Lai, etc. 
and Mst. Chameli in that suit. All that the 
learned coimsel Ea 3 rs is that the collusive 
decree that might be passed in favour of 
Panna Lai, etc., will indirectly injure his 
interests in the suit for specific perfor- 
mance brought by him against her, and 
thus force him to institute another suit 
against Panna Lai and Smt Chameli 
with regard to that collusive decree. 11 
Banarsi Dass is added as a defendant in 
the suit brought by Panna Lai, etc., that 
would, according to the learned counsel, 
avoid multiplicity of suits. 

5. I am afraid, the contention cannot 
be accepted. Under sub-para (2) of 0. 1, 
Rule 10, Civil Procedure Code, .as already 
observed, a person may be added as a party 
to a suit in two cases only, i.e., when 
he ought to have been joined and is not 
so joined, Le., when he is a necessary 
party, or, when without his presence the 
questions in the suit cannot be complete- 
ly decided. In my opinion, there is no 
jurisdiction to add a party in any other 
case merely because that would save a 
third person the expense and bothera- 
tion of a separate suit for seeking adju- 
dication of a collateral matter. whi<± 
was not directly and substantively in 
issue in the suit into which he seeks 
intrusion. The leading authority on the 
point is the English case. Moser v. Mars- 
den, (1892) 1 Ch 487. The plaintiff, in 
that case was the patentee of a 
machine. He brought an action against 
the defendant for using a machine, 
which he alleged was an infringement 
of his patent M.. the maker and patentee 
of the defendant’s machine, applied to 
be added as a defendant, alleging that 
a judgment in the action would injure 
him, and that the present defendant 
would not efficiently defend the action. 
It was held that M.. not being directly 
interested in the issues between the 
plaintiff and defendant, but only indirect- 
ly and commercially affected, the Court 
had no jurisdiction to add him as a de- 


fradant. The judgment in that case turn- 
ed on an interpretation of Order XVI, 
nile 11, of the Supreme Court, which is 
in pari materia with Order 1, Rule 10 
(2) of the Code of Civil Procedure. The 
following observations of Lord Justice 
lindley would be useful: 

", . . .It cannot be said that the case 
comes within that part of the rule which 
provides that the Court may order the 
names of any parties, whether plaintiffs 
or defendants, "who ought to have been 
joined," to be added. In no sense ran it 
be said that Montforts ought to have 
been joined as a party to this action. 
But reliance is placed on the following 
words of the rule, which provide for ad- 
ding the names of parties 'whose pre- 
sence before the Court may be necessary 
in order to enable the Court effectually 
and completely to adjudicate upon and 
settle all the questions involved hi the 
cause or matter’. But what is the ques- 
tion involved in the action? The ques- 
tion, and the only question is whether 
what Marsden is doing is an infringe- 
ment of the Plaintiffs patent Can it 

be said that the rule prevents the Plain- 
tiff from proceeding against a defendant 
without having to litigate with every 
body who may be in any way affected, 
however indirectly, by the action? It 
appears to me that it does not The 
counsel for the Applicant grounded his 
argument on the allegation that Mont- 
forts’ interest would be affected by 
the decision in this action. It is 
true that his interest may be affected 
commercially by a judgment against the 
Defendant but can it be said that it 
would be legally affected? Can we 
stretch the rule so far as to say that 
whenever a person would be incidentally 
affected by a judgment he may be add- 
ed as a defendant?" 

6. I am in respectful agreement with 
the above observations in Moser’s case, 
3892-1 Ch 487. The law in India on this 
oint is the same, i.e. a person may not' 
e added as a defendant merely because | 
he would be incidentally affected by the 
judgment. 

7- Moreover, if Banarsi Dass were to 
be added as a defendant in the suit com- 
menced by Panna Lai, etc., it would 
amount to introduction of a new cause 
of action. The Court would then have to 
enquire into the circumstances under 
which Smt. Chameli’s agreement with 
Banarsi Dass entered, an enquiry with 
which Panna Lai and Banwari Lai had 
nothing to do. Such a course will supplant 
Panna Lai’s case altogether and would, in 
substance, drag him into a different con- 
troversy between Banarsi Dass and Smt. 
ChameU. 

8. ’There is difference of judicial opi- 
mon among tiie High Courts on the qu^ 
tion, whether the Court has power under 
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Order 1, Rule 10, Civil Procedure Code, 
to dirert a person to be impleaded as a 
delendant when the plaintiff is opposed 
to his addition as a party. The Jammu 
and Kashmir High Coiut in Bindru v. 
Sada Ram, AIR 1960 J & K 67, and 
Andhra Pradesh High Court in Rana 
Begum V. Anwar Begum, AIR 1958 Andh 
Pra 195, have taken the view that the 
Court has the power to implead a party 
if it considers that his presence is neces- 
sary or proper for disposing of the case, 
and that an order imder the afor^ld 
nile can be made even if the plaintiff 
does not consent. On the other hand, the 
Madras High Court in Pxyaga Dass v. 
Board of Commissioners, ILR 50 Mad 
34 : (AIR 1926 Mad 836), Abdul 

Razack v, Mohammad Shah, AIR 1962 
Mad 346, the Madhya Pradesh High 
Court In Mujtabal Begum v. Mehbab 
Rehman. AIR 1959 Madh Pra 359. and 
the Andhra F^desh High Court in Motl- 
ram Roshanlal Coal Co. v. District Com- 
mittee, Dhanbad, AIR 1962 AP 357, have 
held that no person can be brought on 
record as defendant, if the plaintllt does 
not want him, and that 11 he is a neces- 
sary party the suit must fall on account 
of his non-joinder. 

9. I wotild prefer to steer a middle 
course and draw the golden mean. As 
a rule, the Court should not add a per* 
son as a defendant in a suit when the 
pl^Uff is opposed to euch addition. The 
reason is that the plaintiff is the doml- 
ous litis. He is the master of the suit. 
He cannot be compelled to fight against 
a person against whom he does not wbb 
to fight and against whom he does not 
Hatm any rellet If opposiUon by the 
plaintiff to the addition of parties fs to 
be disregarded as a rule. It would be 
' putting a premium on the xmdesfrable 
practice of tUrd parties intruding to 
ventilate their own grievances, into a 
litigation commenced by one at his own 
expose against another. The word ‘may’ 
In sub-rule (2) Imports a discretion. In 
exercising that discretion, the Courts wDJ 
Invariably take Into account the wishes 
of the plaintiff before adding a thiid 
person as a defendant to his suit. C^y 
in exceptional cases, where the Court 
finds that the addition of the new defen- 
dant Is absolutely necessary to enable it 
to adjudicate effectively and completely 
the matter in controversy between the 
parties, will it add a person as a defen- 
dant without the consent of the plain- 
tift An instance of such excei:^onaI 
cases is furnished by the one reported 
as AIR 1958 Andh Pra 195. In that case, 
the plaintiff had sought a declaration 
that she was the legally wedded wife of 
the defendant, and the applicant sought 
to be added as a defendmt to contest 
the claim. The applicant claimed to be 
another married vtife of the defendant. 


The prayer was granted on the consi- 
deration that the declaration of the 
status of the party acts, more or less. 
In rem and affects the parties for gene- 
rations to come. The case before me is 
not an exceptional case of that kind. 

10. Still there is another aspect of the 
matter which has been discussed by the 
learned Subordinate Judge in his order. 
Banarsi Dass has yet no vested right In 
the property which is the subject mat- 
ter of his suit for specific performance. 
He is still striving to establish his right 
to the property. So far his right is mere- 
ly inchoate. He cannot, therefore, be said 
to be a person whose rights would be 
legally affected by the decree in Panna 
Lai's suit. 

IX. For all the reasons aforesaid, I do 
not find any force in this petition, which 
1 hereby In limine, 

RSK/D.V.C. Petition dismissed. 
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MEHAR SINGH C. J. AND 
B. R. TULI, J. 

P. D. Gaur, Appellant v. N. Balasim* 
dram. Respondent, 

Appeal No, 105 ol 1865, 
P'VtyiL®’ ??? J“'l>5PPnt of Khosla J, 
Original No. Ill ol 1967, D/- S-l- 

(A) Lefier, Paicni (Lah), Cl. 10 — 
Onier ol Sinrio Jndeo convicilns appej. 
Jant lor diaobedience of orders ol Hiob 
Court m Civil proceedings — Order is 
appealable; AIR 1958 PunJ 445, Poll. 

(Para 4) 

(B} Letters Patent (Lab), CL XO 
Parties — Appeal against order of Single 
Jodge convicting a person for contem^ 
of ILgo Court In a case initiated on com- 
plaint made by private person and not 
by Court on its own motion — Court is 
not made respondent to such appeaL 

(Para 5) 

(C) Contempt of Courts Act (1952), Sec- 
tion 3 Person not let off on acceptance 
of apology but convicted of offence of 
committing contempt of Court — Ap- 
peal against comdetion can be maintain- 
(Para 6) 

^ (D) Contempt of Courts Act (1952), Sec- 
tion 3 — State providing counsel to its 
official for bis defence in contempt peti- 
tion or for^presenting and prosecuting 
appeal against conviction — There is 
nothing objectionable if State considers 
that Officer has not committed any con- 
tempt or his conviction is unjustified, 

(Para 7) 

(E) Contempt of Courts Act (1952), Scc- 
tion 3 — Complainant obtaining order 

IL/JIVD300/83 
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staying recovery of sales tax from him 
on furnishing hank guarantee -within two 
months — Order extending period of two 
months — Taxation Inspector not know- 
ing about order extending period visit- 
ing complainant’s office to elicit infor- 
mation if any extension has been grant- 
ed — Knowledge of order on part of 
inspector not proved — Held, there 
was no contempt of court: AIR 1962 SC 
1089, Foil. Criminal Original No. Ill of 
1967, D/- 3-1-1968 (P & H), Reversed. 

(Para 9) 

Cases Referred: Chronological Paras 

(1962) AIR 1962 SC 1089 (V 49) = 

1962 (2) Cri LJ 236, Hoshiar Singh 
V. Gurliachan Singh 9 

(1958) AIR 1958 Punj 445 (V 45)= 

ILR (1958) Punj 2104 = 1958 Crf 
LJ 1439, Ram Narain Mathur v. 

Chief Justice and Judges of the 
High Court at Chandigarh 4 

U. D. Gaur, for Appellant; D. D. Verma 
and S. K. Aggarwat for Respondent. 

B. R. TULI, J.: On a petition under 
section 3 of the Contempt of Courts Act, 
1952, filed by N. Balasimdram, the ap- 
pellant was held guilty of committing the 
contempt of this Court and was adminis- 
tered a severe warning by R. P, Khosla, J. 
The appellant has filed this Letters Patent 
Appeal against his con-viction. 

2. The petitioner, N. Balasundram, is 
the proprietor of Messrs. Eastern Electro- 
nics, Faridabad, and he had obtained an 
ad interim stay order from the Vacation 
Judge in Ci-vil Writ No. 979 of 1967 stay- 
ing recovery of the amount of sales tax 
due on the petitioner’s furnishing bank 
guarantee for the amount in question 
within two months from the date of 
order. This order was confirmed on 21st 
of July, 1967, by Sarkaria, J., and the 
■time was extended by three weeks for 
putting in the secmity Le. upto 18th of 
Augurt, 1967. On 18th of August, 1967. 
further extension of -two months was 
granted in the presence of the Advocate 
for the State and the Departmental Au- 
thorities. On 22nd August, 1967, P. D. 
Gaur, appellant, went to the office of the 
Eastern _ Electronics to find out whether 
the period for furnishing security had 
been further extended by the High Court. 
The petitioner, N. Balasundram, alleged 
in his petition that P. D. Gaur went to 
his factory on 22-8-1967 at about 10.00 
A.M. and threatened Shri B. N. Sharma, 
Manager, with arrest of the petitioner 
and attachment of his property. The 
Manager told him that the Taxation De- 
partment was time and again wilfully dis- 
obeying the order of this Court where- 
upon _P. D. Gaur asked tte Manager to 
submit an affida-vit to the effect that the 
stay was still operative and valid and 
time for fiumishing the bank guarantee 
had been fiurther extended. As the peti- 


faoner had already left by air for 
Madras, his Manager regretted his in- 
abil^ to comply^ -with the direction of 
B. D. Gaur. Ultimately, the Manager 
gave him a letter addressed to K E 
Awasthy, Excise and Taxation Officer! 
iandabad, stating that the time for fur- 
nishing bank guarantee had been further 
fended till 16th October, 1967. P, D. 
Gaur filed his reply to the contempt 
petition in which he stated that on 
22-8-1967, he did not go to execute 
any warrant against the petitioner but 
v^ted his office for eliciting informa- 
tion if any extension order had been 
issued and he was informed that a fur- 
ther extension had been allowed on 18- 
8-1967. He pleaded that he had not com- 
mitted any contempt and that the rule 
might be discharged. 

3. The learned Single Judge who tried 
the contempt petition held that since the 
order for extension of the time for fur- 
nishing bank guarantee had been extend- 
ed on 18th August, 1967, in the presence 
of the counsel for the Departmental Au- 
thorities including P. D. Gaur, there was 
no justification for the appellant to plead 
that he had no information about the order 
having been passed. The learned Single 
Judge, therefore, held him guilty of con- 
tempt and administered severe warning 
in -view of the fact that the appellant had 
thro-wn himself at the mercy of the 
Court and had tendered an unconditiond 
apology. 

4, Feeling aggrieved from the order 
of con-viction, the appellant has filed this 
appeal imder clause 10 of the Letters 
Patent. The learned counsel for N. Bala- 
sundram, respondent, has raised four 
preliminary objections which are dealt 
with hereafter. The first preliminary 
objection is that no Letters Patent Ap- 
peal is competent. The charge against the 
appellant was of disobedience of an order 
of stay granted by this Court in a pend- 
ing Ci-vil Writ which is a ci-vil proceed- 
ing. It has been held by a Di-vision Bench 
of this Court (Gosain and Grover, JJ.) in 
Shri Ram Narain Mathur v. The Hon’ble 
The chief Justice and the Hon’ble Jud- 
ges of the High Court at Chandigarh 
(ILR (1958) Punj 2104) that an appeal 
under clause 10 of the Letters Patent 
against the order of a Single Judge of 
the High Court holding the appellant 
guilty of contempt of the High Court is 
competent. Such an order is not made 
in the exercise of the criminal jurisdic- 
tion of the High Court. Even if a distinc- 
tion between civil and criminal con- 
tempts is to be accepted, the order of the 
Single Judge in this case would still be 
appealable inasmuch as the punishmcntj 
av/arded by him is for disobochenK 
of the orders of the High 

in civil proceedings which 
ci-vil contempt. We are in resp 
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I ful agreement with the proportion 
of law laid down in that judgment 
and hold that the Letters Patent Appeal 
is competent in the present case. 

5. The second objection raised by the 
learned counsel for the respondent is 
that the Chief Justice and other Judges 
of this Court were necessary parties to the 
appeal as the contempt had been committ> 
ed of this Court. I find no substance in 
this objection. The petition for contempt 
was filed by the respondent and was pro- 
secuted by him. It is not necessary that 
the Chief Justice and the Judges of the 
High Court should be made parties to 
an appeal against the order of a Single 
Judge convicting a person of the offence 
of having committed the contempt of the 
High Court in a case irdtiated on a com- 
plaint made by a private person and not 
initiated by the .Court on its own motion. 
The High Court. In such a case, is the 
Court of Record entrusted with the 
power of puxdshlng contempt under 
the Contempt of Courts Act and the 
Court whose judgment or order is under 
appeal ^ not made a respondent to that 
appeal 

6. The third objection raised by the 
learned counsel Is that the appeal was 
Dot competent as the appellant had ten- 
dered unguailCied apology. There Is no 
substance In this contention either. The 
appellant had pleaded that he had not 
committed any contempt for the reason 
that he did not know of the extension of 
time granted by this Court and that he 
had gone to the office of the respondent 
merely to elicit Information whether the 
time had been extended. During the 
course of the trial, he tendered unquali- 
fied apology to avoid any severe punish- 
ment. The appellant was not let off oo 
the acceptance of his apology but was 
convicted of the offence of having com- 
mitted contempt of Court and for this 
reason he has the right to file an appe^ 
against his conviction. 

7. The fourth objection is that the ap- 
peal has been filed by the State and Is^ 
therefore, incompetent The memorandum 
of appeal shows that the appellant Is 
P. D. Gaur and the memorandum of ap- 
peal at the end is signed by the Assis- 
tant Advocate General and Public Pro- 
aecutor, Haryana. It means that the State 
of Haryana provided its own counsel to 
the appellant which is not at all objec- 
tionable. Even before the learned Single 
Judge, the appellant was defended by 
a State counsel, I do not find anything 
objectionable in the State providing a 
counsel to its official for his defence to a 
contempt petition or for presenting and 
prosecuting his appeal against conviction 
If it considers that the officer has not com- 
mitted contempt or his conviction ts 


8. There being no force In the preli- 
minary objections raised by the learned 
counsel for the respondent, I proceed to 
determine whether any contempt was 
committed by the appellant. 

9. Admittedly the stay order passed 
bySarkaria, J., on 21st July, 1967, had 
extended the period for furnishing the 
bank guarantee tiU 18th of August, 1967, 
and on the latter date, the time was fur- 
ther extended by two months in the pre- 
sence of the Advocate for the State and 
the Departmental Authorities. 18th August 
1967, was a Friday and it has not been 
proved on the record that any intima- 
tion of the extension of time had been 
given to the appellant on the 18th August, 
19G7, or that he had got the Information 
of the order extending the time before 
he went to the office of the respondent 
on 22nd August, 1967. appellant stat- 
ed that he had no such knowledge of the 
order extending the time and had gone 
to the petitioner’s office to elicit infor- 
mation whether the time had been fur- 
ther extended on the 18th August. 1967. 
or not. It has been held by the 
Supreme Court in Hoshiar Singh v. 
Gurbachan Singh. AIR 1962 SC 1089 
that in the matter of a prohibitory 
order it was well settled that It was 
not necessary that the order should have 
beffi served upon the party agatak whom 
It had been granted In order to Justify 
committal for breach of such an order, 
provid^ It was proved that the person 
complained against had notice of the 
order aliunde. It was. therefore, neces- 
sary for the respondent to prove that the 
appellant had the Information or the 
toowicdge of the extension of the order 
for furnishing bank guarantee prior to 
22nd August, 1967, when he went to the 
office of the petitioner. This fact not 
having been proved, the appellant had 
not disobeyed the order of this Court by 
going to the office of the petitioner on 
22nd August. 1967, and he cannot bej 
said to have committed any contempt ofi 
Court. 


40, tor the reasons given above, this 
appeal is allowed and the conviction of 
the appellant is set aside. There will, 
however, be no order as to costs. 

^11. MEIIAB SINGH. C. J.: I agree 
RSK/D.V.a ^ Appeal albw4d. 
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Umrao Singh Gopi Chand and others, 
«titioners v. State of Haryana through 
we Secy. Town and Country Planning, 
Department, Chandigarh and others. Res- 
pondents 

Civil Writ Na 2603 of 1967, D/- 30-7- 
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Umrao Singh v. State 


Land Acquisition Act (1894), Ss. 6, ^ 

4 and 17 (1) — Proceedings 4 

tion of land — Notification under S. 4 
mentioning that objection 
could be filed within 30 days before LMd 

Colleclor-Motillcgto Mdej 

Ss. 6 and 17 (D — Notification held to 
be not bad in law. 

Proceedings for acquisition of cer^ 
on which residential houses had 
fe?cSSst”u“ ed and tubewem were m- 
Sd, »«d by ndUtobon 

and bybLt of in^aces 

No objection was f^ed wtlun 30 days 

publication N was issued 

?r2r7-l96? Part of noti^ation ^der 
Lrtfon'lJ'a) was qmte separate and ^ 

?irL;rs“ oSSI G°veg2»|.SSf « 

Luy stated to 

w“Su 1.0I bl ’taken belore award was 
■“Heid that vaUdity oi 

ll&ce"aSto^g°™t.nd«=" 

(1) had been satelwd by Stale n 

389 (Punjab), Poll. „ 

Cases Referred: Chronolo^cal Paras 

<if§S'!,fri^|a2d1£av. 

State of Uttar Pradesh 
fl9b^) AIR 1964 SC 1217 (V 51)== 

^ TT R (1^4) 1 All 1. Nandeshwar 
Ksad vT^ttar Pradesh Govern- 

Sarin with Bhal Singh Maip. 

fo?'PetitfoS; Anand Samp. Advocate- 
General (Haryana), for Respondents 

ORDER: This order 2724 

connerted ^4 of 1968. in 

and 2824 of 1967 involved for 

which ®f?^conceded by the counsel 
deci^n. 1^ ^ ^ the decision in C. "W. 

’ttSl ewer the other cases 
S“„?a‘fliU^U.Sre, refer to the 
facts of that writ pebUon orfy. 

2 This petition under Artides 228 
and 227 of the Constitution has been fil- 
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ed by Umrao Singh and 15 others, resi- 
dents of Faridabad district Gurgaon, 
challenging the notification dated 29th of 
July, 1967. issued by the Governor of 
Haryana. The said notification reads 
thus 


"No. 2141/LAO. — ^Whereas the Governor 
of Haryana is satisfied that land specifi- 
ed below is needed by Government, at 
the public expense, for a public purpos^ 
namely, for Planned Development of 
Sector No. Seventeen in Ballabgarh- 
Faridabad Controlled Area, in tehsil Bm- 
labgarh, district Gurgaon. it is hereby 
declared that the land described in the 
specification below is required for the 
aforesaid purpose. 

This declaration is made tmder the pr^ 
virions of section 6 of the Land Acqui- 
sition Act I of 1894, to aU whom it may 
concern and imder the provisions of se^ 
tion 7 of the said Act, the Land Acqui- 
sition Collector, Directorate pf UrbM 
Estates, Haryana, Chandigarh, is hereby 
directed to t^e order for the acquisition 
of the land. 

Plans of the land may be inspected in 
the offices of the Land Acquisition Col- 
lector. Directorate of Urban Estates, Har- 
yana, Chandigarh, and Estate Office^ 
Urban Estates. Department of Town and 
Country Planning, Faridabad, district 
Gurgaon, 

In view of the urgency of acquisition, 
viz. relieving of acute and presang 
demand for housing in Fandabad, Bal- 
labgarh belt, due to large scale d^elop- 
ment of industry in that area, the Gover- 
nor of Haryana in exercise of the powers 
^l^der section 17 of the said Act. is ft^ 
ther pleased to direct that the Land Ac- 
quisition CoUector Directorate of U^bm 
Estates, Haryana. Chandigarh, shall pr^ 
ceed to take possession of the land here- 
in specified in accordance therewth. 

The case of the petitioner was thatthefr 
land, on which they had constmrted 
pucca residential houses Md ii^talled 
tubewells. was covered by the smd 
fication. According to them, m the thi^ 
week of October. 1967. they rece^^ 
notices from the Land Acqmsition Col- 
lector respondent No. 2 issued 
Bection 9 of the Land Acquisition Act, 
1894 (hereinafter called the Act), calling 
upon all persons interested in the l^d 
roecified in the said notification that ^ey 
should attend personally or by agent at 
the Canal Rest House, Faridabad on 9- 
11-1967 to state the nature of their 
respective interest in the land ^d 
particulars of their .claims to cem- 
^nsation for such interest. In tiio 
vL-ious notices. issued under sec 
tion 9 of the Act, J*e kmd so^M to^ 
acquired and belongmg to the ^ ^ 
wi mentioned. It was on the rcceip 
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those notices that the petitioners learnt 
for the first time about the acquidtion 
proceedings and the impugned notifia- 
tion. Their case was that the land sought 
to be acquired was neither waste nor 
arable and, consequently, the provisions 
of section 17 of the Act could not be in- 
voked in the instant case. The petitioners 
were never called upon to file their ob- 
jections under section 5-A of the Act 
before issuing the impugned notifica- 
tion. 

The petitioners, therefore, bona fide 
believed that the compliance of S. 5-A 
of the Act had been dispensed with by 
the State of Haryana, respondent No. 1. 
In spite of their best efforts, the peti- 
tioners had not been able to find out 
from the Government Gazette if any 
notification had been issued by respon- 
dent No. 1 under section 4 of the Act 
The impugned notification has beendial- 
lenged solely on the ground that the 
powers under sub-section (11 of S. 17 of 
the Act could be exercised by respon- 
dent No. 1 only in respect of arable land 
as laid down therein and not with res- 
pect to the land on which pucca residen- 
tial houses were standing and tube-weUs 
installed. It was also contended that the 
notification under section 6 of the Act 
was issued by respondent No. 1, with- 
out following the procedure prescribed 
by section 5-A of the Act. which was 
obligatory. By taking the impugned 
action, according to the petitioners, the 
Government had deprived them of a very 
valuable right of filing objections under 
section 5-A of the Act. If an opportunity 
had been given to them to do so they 
could have objected to the acquisition of 
the land and proved to the satisfaction 
of the Collertor that the said land should 
not be acquired. Under these circums- 
tances. a prayer was made that the 
entire notification should be quashed. 

3. In the return filed by the Slate, it 
had been mentioned that the notifica- 
tions under sections 4 and 6 of the Act 
had been duly published in the Govern- 
ment Gazette and they had also been 
given due publicity by beat of drum by 
the Patwaiis concern^ in the villages 
In which the lands were situated. It 
was thus incorrect to say that the peti- 
tioners were not in the know of the said 
notifications. It was also said that Im- 
mediate possession, under section 17 of 
the Act, had also so far not been taken 
from the petitioners. The possession 
would be t^en from them, as soon as 
the award was announced and compen- 
sation paid for the land and the constru- 
ctions etc., acquired by the Government 
The compliance of the provisions of sec- 
tion 5-A of the Act was not dispen^ 
with. On the other hand, in the notifi- 
cation under section 4 of the Act, it was 
notified that objections under section 
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should be filed with the Land Acquisl- 
tum Collector. In fact, many objections 
were received from other interested per- 
sons, but the petitioners did not do so. 
The notification under section 6 of the 
Act was made in . accordance with law, 
because the procedure prescribed by sec- 
tion 5-A of the Act had been followed. 

4. During the course of the argu- 
ments, the Advocate General, Haryana, 
made a statement at the bar that award 
had been made in all the cases and com- 
pensation had been deposited in Court. 
The possession of the land had been 
taken from the petitioners in C. Ws. 
2724 and 2824 of 1967 and 294 of 1968, 
but not in C. W, 2603 of 1967. It was 
further stated by him that the notifica- 
tion under section 4 of the Act had been 
published in the official Gazette and 
public notice of the same had been given 
by beat of drum in all the villages, with 
which we were concerned in these writ 
petitions. It was admitted by him that 
objections under S. 5-A of the Act had 
not been filed by the petitioners in all 
these cases. They had, however, filed 
their claims under section 9 of the Act. 
It was also stated by him that where 
there was a dispute between the owners 
and the perpetual lease-holders as to 
who out of them, namely, owners and 
perpetual lease holders of the land, were 
entitled to the compensation amount, the 
Land Acquisition Collector would depo- 
sit the said amount In Court In terms of , 
section 31 (2) of the Act and the same 
would not be paid to anybody till the 
dispute between the claimants was set- 
tled by the Court. 

5. The validity of the notification 
under section 6 of the Act has been chal- 
lenged on the ground that the petitioners 
had not been given any opportunity of 
filing objections under section 5-A of 
the Act, It was only when those objec- 
tions had been decided that a notifica- 
tion under section 6 could be issued. 

6. There Is no substance In this con- 
tention, because if the petitioners had 
not filed any objections imder section 5-A 
they themselves were to be blam^ for 
that. It is clear from the return filed 
by the State that a notification under 
section 4 had been Issued on 8th of 
September, 1966. In that notification, it 
had been clearly mentioned that any 
person, who had any objection to the 
acquisition of some land in that locali- 
ty, he could, within 30 days of the publi- 
cation of that notification, ffle an objec- 
tion in writing before the Land AcquI- 
ritlon Collector, Directorate of Urban 
Estates. Punjab, Kothi No. 231, Sector 
18-A, Chanffigarh. The said notificatioa 
had been duly published in the official 
Gazette and the Collector had given 
public notice of the same by beat of 
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Gupta, for Respondent. 

JUDGMENT This second appeal 
arises from the judgment and decree of 
Senior Civil Judge, Jaipur City, dated 
October 5, 1960. 

2. The parties own _ properties on 
Mirza Ismail Road, in Jaipur City. The 
plaintiffs are the descendants of Haimd 
Hussain who, according to them, _was the 
owner of their house under gift deed 
Ex. 6 dated January 1, 1931 made by 
Nawab Mulcarram Ali Khan (D. W. 2) 
in favour of Hamid Hussain.^ Adjacent to 
it, towards the east, is a piece of open 
land (AMNY) measuring 83’ x 16’, and 
the plaintiffs claim that it also belong- 
ed to them as it was a part of the gift- 
ed house. 'The property of the defendant 
is situated along the eastern boimdary 
of this open piece of land, and the defen- 
dant claims to be ^e owner of that pro- 
perty on the basis of a purchase from 
the Nawab to whom both the properties 
once belonged. The defendant constructed 
a building on the plot of land purchased 
by him from the Nawab. and as 
he opened a number of doors and 
windows on the ground and the 
first floor facing the eastern portion 
of the house of the plaintiffs, and also 
built a balcony on the first floor, the 
plaintiffs felt aggrieved because, ac- 
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cording to them, this caused 
"bepardgi” of the persons using the open 
piece of land, and their house The plain- 
tiffs also felt aggrieved because the defen- 
dant laid a sewer line under the afore- 
said open piece of land (measuring 
83’ X 16’), and built fomr water spouts and 
laid some cement pipes on it. 

3. The defendant denied the claim of 
the plaintiffs altogether. He pleaded that 
the house occupied by the plaintiffs did 
not belong to them, that the open piece 
of land AMNY was not their property 
and that it belonged to Nawab Mukarram 
Ali Khan who had given him the right 
to use it. He also pleaded that there was 
no “bepardgi" of the house of the plain- 
tiffs by the construction of the doors and 
windows in his western wall, and that 
there was no interference with the right 
of privacy of the plaintiffs. It was fur- 
ther pleaded that the sewer line was 
laid with the permission of the Nawab. 
As regards the water spouts, it was plead- 
ed that the defendant had every right to 
use them. Some other pleas were also 
taken in defence, but it is not neces- 
sary to refer to them. 

4. Although no agreed site-plan is 
available on the record, it is not disput- 
ed that plan Ex. 1 (a) correctly shows 
the disputed open piece of land AMNY, as 
well as the well on its southern end, the 
plaintiffs’ wall towards the east and their 
house. There is however a dispute regard- 
ing the alleged location of a dilapidated 
latrine, and another latrine on the nor- 
thern side of the open land. I have there- 
fore used the site-plan Ex. 1 fa), with the 
consent of the learned counsel for the 
parties, for the purpose of imderstanding 
the location and the nature of the house 
of the plaintiffs, the location of the pro- 
perty of the defendant including his 
western wall which forms the eastern 
boimdary of the open piece of land 
AMNY and the location of the well. 

5. The trial court framed a number 
of issues and held that while the house 
of the plaintiffs belonged to them, the 
open piece of land AMNY was not their 
property although it was in their posses- 
sion for a long time. It also held that there 
was a custom of "parda” in the family 
of the plaintiffs and that while the right 
of privacy was recognized in Jaipur 
City, it was not consistent ivith the Con- 
stitution. Besides, it held that the right 
could not be recognized for the furthe: 
reason that the disputed constructions did 
not have any effect on the inner apart- 
ments in which the ladies resided. As 
regards the sewer line the trial court 
held that it had been laid with the per- 
mission of the Nawab as well as the 
plaintiffs and could not be removed. 
The claim regarding the removal of the 
water spouts and the pipes was also 
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rejected for tbe reason that they did 
not discharge the dirty water, “^e suit 
of the plaintiffs was toerefore dismissed 
on December 23, 1958. 

6. The plaintiffs preferred an appeal 
whidi has been disposed of by the impu- 
gned judgment of the Senior Civil Judge 
referred to above. That judge also held 
that the open piece of land AMNY did 
not belong to the plaintiffs and that 
even though a part of the verandah and 
the courtyard of the house of the piain- 
tifls were visible from the windows of 
the defendant, and the balcony of the 
defendant overlooked the plaintifto’ 
courtyard and verandah, that was not 
sufficient to constitute an actionable 
rlaim because there was no Interference 
with the privacy of any of the rooms of 
the plaintiffs. He also held that the cla i m 
of the pljdnttffa was repugnant to the 
Constitution, and went on to observe that 
since the defendant had given an offer 
to raise the wall of the plaintiffs at his 
own cost and the plaintiffs had refused 
that offer, there was no justification for 
the exerdse of the court’s discretion In 
their favour. Further, the learned Judge 
observ^ that even though the plaintiffs 
had dted a judgment showing that the 
custom of privacy existed in Jdpur 
town, they did not plead or prove that 
it continued to remain In force after the 
commencement of the Easements Act 
7, It may be mentioned that as it was 
not quite clear from the pleadings of the 
parties, or the Issues, whether the plain** 
tiffs claimed the right of privacy mere- 
ly on a customary right or whether they 
bas^ it on the provisions of section 18 
of the Easements Act the learned Munsd 
for the appellants submitted that the case 
really fell within the purview of section 
18 and requested that it may be dedded 
only on. that basis. Mr, Gupta, teamed 
counsel for the defendant-respondent did 
nut. raise any objection to tWa request i 
shall therefore proceed to examine the 
case with reference to tho sdd section 
18. 

8. It is not disputed in this court that 
the house occupied by the plaintiff is 
their property for purposes of the pre- 
sent suit, and I need not go into the 
merits of the earlier controversy on that 
point There Is however a dispute regard- 
ing the ownership and possesdon of the 
open piece of land AMNY measuring 
83’ X 16’ and this part of issue Ho. I 
will therefore be considered first of alL 
(After considering evidence the ludg- 
ment proceeded, Prs. 9 to 14). 

15. It would thus appear that there 
is no reason to disagree with the con- 
current fintUng of fart of the two courts 
below that the plaintiffs had not succeed- 
ed In proving that the disputed larid 
AMNY was their property. 


16. I shall now proceed to conddet 
the claim regarding the easement The 
plaintiffs felt aggrieved because of the 
opening of doors and windows on the 
ground floor, and the opening of tbe 
windows on the first floor as well as the 
construction of the balcony, and the 
claim has been based on section 18 of 
Ihe Easements Act. It has however not 
been pressed before us in regard to the 
doors and windows on the ground floor, 
and tbe question Is whether it has right- 
ly been disallowed for the windows oca 
the flirt floor and tbe balcony? 

17. It has been argued by Mr. Gupta 
that the plaintiffs should not be heard 
to say that they had any such customary 
right of privacy because they did not 
plead It. did not join issue In regard to 
it, and did not prove It by evidence. The 
l^med counsel has therefore argued ti^t 
It would prejudice the defendant If the 
plea Is seriously considered in this second 
appeal and that the courts below also 
erred In considering It 

18. I have examined the entire record 
for the purpose of considering this sub- 
mission of Mr, Gupta. I And that the 
plaintiffs have used the word "bepardgi'' 
four times In the plaint, and the context 
leaves no room for doubt that by using 
that word they really claimed a right of 
privacy. Thus the statement in the plaint 
that the new windows caused "bepardgi”* 
was really meant to convey the plea that 
they Invaded the right of privacy of the 
plaintiffs. Even the word "privacy" has 
been used in the plaint In spedfic' terms. 
Moreover a perusal of the written state-* 
®®nt ^ows that the defendant under- 
stood, in fact and substance, that by 
using the word "bepardgi" the plaintiffs 
were really claiming the right of pri- 
vacy. It would be sufficient In this res- 
pect to refer to those parts of para- 
graphs 1 and 3 ol the written rtateineiA 
In which the defendant clearly took the 
defence that there was no "bepardgi" by 
the impugned constructions and that 
they did not interfere with the right of 
"privacy" of the plaintiffs. Besides, the 
plaintiffs have also pleaded that the cus- 
tom of "parda” was prevalent in Jaipur, 
and in India the right of privacy can be 
said to be based largely on that custom. 
It is therefore futile to argue that the 
plaintiffs have not taken the plea that 
the windows and the balcony were In- 
vasions on their right of privacy in the 
house. In almost similar drcumstances, 
this court took the view In Gokalchand 
V. Briinarain. 1954 BaJ LW 710 that the 
use of the word "bepardgi” in the plaint 
was sufficient to sustain the plea of right 
of privacy. I am in respectful agreement 
with this view. 

19. It is true that the Issues do not, 
in terms, refer to the right of privacy. 
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that customary rights are rights arising 
by custom, but unappurtenant to a domi- 
nant tenement, while a customary ease- 
ment can exist only for the beneficial 
enjoyment of other land and it is ap- 
purtenant to the dominant heritage and i 
cannot exist in gross. AU the same, where 
a customary easement is claimed by 
virtue of section 18. the essential chara-, 
cteristics of a custom bearing on it have, 
to be established. The courts, however, 
recognized the customary right of pri- 
vacy even before the commencement _ol 
the Easements Act, in States or localities 
where it was found to exist, and it was 
only later that it was recognized ^ an 
easement under section 18 of the Ease- 
ments Act. 

21. A case like the present falls under 
illustration (b) of section 18. but even 
so the right is different from a pr^cnp- 
tive easement which comes mto existence 
by user over the prescribed length ol 
time There is no such requirement m 
the case of a customary easement because 
nobody really knows when it hrst came 
into existence. The right is not, hcweven 
personal to any individual or society, and 
attached to land for its benehci^ 
enjoyment, as has be^ held ^ 
wan Das v.Zamurrad Hussain. AIR 1929 
All 676; Nihal Chand v. Mt Bhaj^^ 
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in Nihal Chand v. Mt. Bhagwan 
DdrAlR 1935 All 1002. Mt Daroupdi 
Debi V. S. K. Dutt AIR 1957 A114aMt 
Subhaga v. Mt. Jankt 

541, Shridhar v. ^ajabhau. AIR 1928 Nag 
(2^ Laduram v. Sheodev, 

LW 273 and ILR (1965) 15 Raj 948 = 
AIR 1965 Raj 217. 

22. Hawng referred to the nature of 
a customary easement of privacy, I may 
as well deal here with toe of 

its prooL By its very nature, toe ongJ^n 
of a custom is lost to antiquity, but toe 
evidence has, nonetheless, to be such M 
to prove that the custom was 
ly followed or recogmzed as govemii^ 
tbe locality for which it f . 
one of toe modes of proof is to ^abU^ 
the particular instances referred to m 
cection 13 (b) of the Evidence Act m 
which it was claimed, recogmzed or exer- 
rised In that context, judgmento not 
Inter partes will also be relevant if to^ 
relate to the custom, even toough toey 
may not be conclusive proof thereof. It 
“ also well established that m the c^e 
of a customary easement the court cm 
take judicial notice of a well-established 
custom, and I may .in this connection 
refer to the decision in Baqridi v. Rahim 
Bux! AIR 1926 Oudh 352 for the w^w 
lhat this can be done by virtue of . 
tion 57 of the E^dencc Art case 

exhaustive. In fact in the oa jjjt 
of Gokul Prasad v. Radho. (loo" 
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Cokul Chand, AIR 1928 All 717; AIR 1934 
All 527 and its appellate judgment AIR 
J935 All 1002 and Bhulan Lai v. Altai 
Husain. AIR 1945 All 335. The same view 
has been taken in Fazal Haq v. Fazal 
Haq, AIR 1928 All 201, Mt. Jaraoo v. Sri 
Hath Byas, AIR 1949 AU 308 and AIR 
1957 All 48. So far as the other High 
Courts are concerned. I may refer to the 
decisions in AIR 1926 Oudh352;AIR 1928 
Oudh 541. AIR 1928 Nag 39 (2), Gulal>- 
diand Gappalal Sarawgi v. Manik- 
chand Gulabchand Sarawgi. AIR 1960 
Madh Pra 263 and Keshab Sahu v. Dasa- 
ralha Sahu, AIR 1961 Orissa 154. So far 
as the decisions of this court are con- 
tSma^ right 'or eas^ent of privacy was cern^ I have already refer«d to 1954 
well established in Jaipur City. I may Raj LW 710 and 1959 I^j LW 273. In 
refer here to the decisions inKesarlal y. paragraphs^ 8 and 9 of Laduram s case. 
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10 All 358 their Lordships based th^ 
decision on a consideration of all the 
reported and unreported decisions bear- 
ing on the point, and gave judicial re- 
cognition to the customary right of pri- 
vacy in what were then known as the 
North-Western Provinces. In AIR 1935 
All 1002 it has been held that it is open 
to a court to take judicial notice of a 
custom and it is not necessary that there 
should be evidence in ea^ case to 
establ ish it. In the present case, I have 
no hesitation in taking judicial notice of 
the custom as recognised in Jaipur, in the 
cases which have been cited at the Bar, 
for the purpose of holding that a cus- 


Maiiiaf 1924-1 JLR (Pt V) 3; Khair Uddin 
v. Jagannath. 1925-1 JLR (Pt IXl 11 and 
Xanhmya v. Sedhu, ISiO-W 3LiR 66. Two 
of these judgments were noticed in 1954 
Raj LW 710 and it was held by Shanna J. 
in his abovementioned judgment that 
even though the plaintiffs had not led 
any eridence to prove that the custom 
of privacy prevailed In the Jaipur City, 
the judgments of the Jaipur Chief Court 
fully proved that there was such a cus- 
tom. It was therefore held by him that, 
"It may be taken that the custom of 
privacy has become so notorious in the 
dty of Jaipur that the courts can take 
[even a judicial notice of it”. Following 
UUs view, I have no heritation in taking 
judicial notice of the aforesaid judgments 
and In holding, in the absence of any 
lertdence to the contrary, that a cus- 
tomary right of privacy existed in Jai- 
pur for such a length of time as to sug- 
gest that it became the customary law of 
ithe locality so as to become a customary 
easement within the meaning of sec- 
tion 18 of the Jaipur Easements Act. 
11943 (Act No. VI of 1943), or section 18 
lofthe Indian Easements Act of 1882. 

23. But it Is necessary for a customary 
easement that it should not only be an- 
dent and certain, but that it should alsn 
be reasonable, because this Is another 
essential requirement of a valid custom. 
A custom not therefore have the 
sanction of section 18 of the Easements 
Act if it is not reasonable, but wher- 
ever the claim has been found to be 
reasonable, it has been upheld by courts 
of law. A number of decisions have been 
rendered on the point and I may refer 
to the well-known dedslon of Edge C. J. 
in (1887) ILR.IO All 358 which was fol- 
lowed by him In Abdul Ralmian v. D. 
Emile, (1894) ILR 16 All 69. Those two 
decisions were given before the com- 
mencement of the Indian Easements Art 
in the North-Western Provinces, but they 
have been followed thereafter In J^nll- 
ud-dln Vi Abdul Majeed, 13 All LJ 361 
;(AIR 1915 AU 218). Chhedl Ram v. 


1959 Raj LW 273 it has been observed 
that 

"A person is not entitled to a custo- 
mary easement right of privacy merely 
on the ground that a custom of “Parda” 
is observed in his family. A customary 
easement right of privacy Is not a 
personal right of an individual but 
is a right attached to property and 
that although the right cannot be 
stretched to oppressive lengths, an 
actionable case can only arise when there 
is substantial interference with the pri- 
vacy of those parts of the house which 
are used by pardanashin women." 

It would thus appear that in all the 
cases mentioned above, the right of ease- 
ment has been upheld wherever it was 
found to be reasonable. 

24. Mr. Gupta, learned counsel for the 
respondent, has cited four cases for a 
contrary submission, but I find that aU 
of them are easily distinguishable. In 
AIR 1929 AU 676 the claim was disallow- 
ed for the reason that the pl^tlffs made 
no effort of any sort whatever to prove, 
and had not even aUeged, that a cus- 
tomary right of privacy existed in the 
particular neighbourhood in which they 
were Uving, and that was the reason 
why their Lordships did not uphold the 
claim. It may be observed, with ^res- 
pect to the learned Judges who derided 
the case, that they did not take notice 
of the numerous other derisions, besides 
the case of Gokal Prashad (1887) ILR 
30 AU 358, in which toe AUalmbad High 
Court had taken the view that the cus- 
tomary right of privacy was well esta- 
blished in the United Provinces and that 
It was not reaUy necessary that the exist- 
ence of that customary easement should 
have been proved in respect of toe par- 
ticular locsdity for wMch it was claim- 
ed when it had been held to have exist- 
ed aU over toe Pro%toces. In fact another 
Bench of the same High Court In AIR 
1935 AU 1002 did not approve of that 
judgment and dlspos^ it of hr observ- 



19G9 


Syed Habib v. Kamal Chand (Shinghal J.) 


ing that the attention Ji^at 

JiSges was not drawn to the fact toat 
had been numerous cases of that 

a custom in the AIR 

rai Viriee v. Keshavji 
1952 Kutch 22, does not seem to tieneht 
fte rSSondent because, far tram rejert- 

that Privacy 

coalnrlpd from observation. It 

which^Sd .\°^^te?aid1rb^ 

?u ^in^ia?Mse £^hiS^^me obserya- 

tions have been (1887) 

taken in ^okal Pr^haa^^ . 

ILR 10 AR 358 who 

A% anne^ ^ to me^that his 

deaded it, it nature of obiter 

remarks are m toe ^^®/rate, be 
dicta and they ’ cjagred view of 

said to express &e been stated 

this court which has, m fact, o 
in the numerous cases to wmcn 
made a reference already. 

25. Mr. Gupta 

another armm^ TOa 

ia™c?>ai.‘S’ .ifAS: 

iSSBtaiSw 

and the 

I to iS u-mS ttSe wcSs mndoTO or 

balconies “be'lSSned ooun- 

house of the plam^. f ne Ishwari 

sel has er^cd withjef^e^ce^^^ 

Ssf th^t fhe right to hold the prope^ 

If Ilf ei. 

^vheS'^a peSon-s’ 

i;ert?“'at, toS, resWcted. So also. 


Eaj. 37 

the learned counsel has relied on K 
Ramchandran v. Commr. Hyderabad 
Municipal Corporation, AIR 1960 Andh 
Pra 603 for the submission that a pe^ 
son is entitled under Article 19 (1) (|) 
to acquire property by raising a bimd- 
ing upon his own land and no restric- 
tion, not statutorily author^ei can be 
imposed upon the exercise of that ngnt. 


26. The argument seems, however, to 
be based on a misconception ^of me 
scope of Article 19 (1) (f) oftheCon^to- 
tion and the decisions of ttie CRcuto 
and the Andhra Pradesh agh Coi^ 
just referred. Clause (5) of liie article 
reads as follows, — 

"(5). Nothing in sub-clauses (d), (e) 
and (f) of the said clause shall affect the 
operation of any existing law m so f^ 
as it imposes, or prevent the State from 
making any law imposmg, reasoname 
restrictions on the exercise of any of toe 
rights conferred by the said |}^^"claus^ 
either in the interesto of the f^ner^ 
pubhc or for the Profrcl^ of the m- 
terests of any Sdiadulad TnbB. 

It is therefore an integral part of the 
foundamental right to hold tee 
enshrined in clause (1) of article 19, that 
it should be subject to the operation of 
any law imposing reasonable f^stncuo^ 
on the exercise of that nght; and tee 
question is whether any restriction, notn- 
ing to say of an unreasonable restnc- 
tion, has at all been imposed by S. 18 
of the Easements Act m so far as it 
relates to tee easement of pnvacy. 

■ 27. The said section 18 and iUustra- 
tion (b) thereof are to tee followmg 
effecll — 

"18 Customary Easements. An ease- 
ment’ may be acquired in virtue of a 
local custom. Such easements are called 
customary easements. 

Illustrations. 

fbl By tee custom of a certain town 
no^ owner or occupier of a house ^ 
open a new window therein so as subst- 
nn^v to invade his neighbour’s pn- 
toST A bSilds a house in the town ne^ 
B’s house. A thereupon acquires an 
mint that B shaU not open new wmdows 
in his house so as to command a 'Vi^^ 
of the portions of A’s house wtech are 
ordLarily excluded from observabon and 
B acquires a like easement ivite res- 
pect to A’s house. 

Tt would thus appear teat there is real- 
ly nbrestriction on B’s right in favo^m 

A’s house because, as has been made 
amiSy clear in the illustrabon. B alM 
Quires a like easement ivite respect^ to 
A’fKJ ^teatthe right really 
for tee benefit of bote the Pr^^l^ely 
an equal manner and _ on a 
equal footing. If there is a restn 
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B’s risht on account of the right of pri- 
vacy for A’s house, there is an county 
vailing advantage, in equal measure, in 
favour of B’s house. In such a case, 
therefore, it is futile to argue that any- 
body’s right to property is adversely 
affected or restricted and this by itsdf 
is sufficient to foreclose the argument 
of Mr. Gupta to the contrary. 

28. It is true that the fxmdamental 
right to hold one’s property guaranteed 
by the Constitution Is a right to enjoy 
aU the benefits attached to the owner- 
ship of the property, and If such an 
enjoyment is restrict^, the restriction 
would undoubtedly affect the right adver- 
sely. But human life is very complex, 
and an unfettered fundamental right of 
even such a nature may, in a given state 
of circumstances, adversely affect a simi- 
lar right of another person. And It is 
for the purpose of harmonizing the exer- 
cise of the right to property of every 
member of the sodety that the Consti- 
tution has made It clear in clause (S) 
that the right mentioned in sub-clause 
l(^ of clause (11 shall be subject to the 
reasonable restrictions Imposed by the 
law In the interest of the general publics 

29. The test of reasonableness of any 
such restriction has been stated by their 
Lordships of the Supreme Court In Chin- 
tamanrao v. State of Madhya Pradesh. 
AIR 1951 SC 118 by observing that the 
testrlcUon should not be arbitrary or 
of excessive nature, beyond what Is 
required in the Interest of the public, 
so that the restricting legislation can 
be held to be reasonable If it strikes a 
proper balance between the freedom 
guaranteed under Art 19 (1) (g) and the 
sodal control permitted by the restriction 
contemplated in Its subsequent clause. 
A amilar point arose for considera- 
tion in the State of Madras v. V. G. 
Row. AIR 1952 SC 196 and their Lord- 
ships laid down the test of the reason- 
ableness of the restriction by saving 
that it should be dedded with reference 
to the nature of the right alleged to 
have been infringed, the underlying pur- 
pose of the restriction imposed, the ex- 
tent and urgency of the evil sought to be 
remedied thereby, the disproportion of 
the imposlUon and the prevailing condi- 
tions at the time. The reason is that, as 
has been observed in Hathisingh Manu- 
facturing Co. Ltd., Ahmedabad v. Union 
of India. AIR I960 SC 923. the object is 
to achieve sodal justice in the Interek 
of the general public. In other wor^ 
the coxirt has to take into account the 
evil that was sought to be remedied by 
such law and the ratio of the harm caiued 
to individual dtizens, by the proposed 
remedy, to the beneficial effect reason- 
ably e:h>ected to result to the general 
publia Narendra Kumar v. Union of 
India, AIR 1960 SC 430. 
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30. It has therefore to be seen whe- 
th» the customary easement of privacy 
of the nature claimed by the plaintifis 
Is reasonable so as to be recognized under 
section 18 of the Easements Act. As 
the right is based on custom which, as 
has been stated, has to fulfil the require- 
ment of reasonableness before It can 
claim its recognition in a court of law, 
the question of the reasonableness is the 
sine qua non of the claim. It Is there- 
fore for the court to dedde whether 
this requirement has been fulfilled, and 
to uphold only that claim which is 
reasonable and substantial. If therefore 
It Is found that the Intrusion on one’s 
f^vacy is of a substantial nature or. in 
other words, as has been stated in il- 
lustration (b) of section 18 of the Ease- 
ments Act, If the offending new window 
of B’s house invades the privacy of those 
portions of A’s house which are ordinari- 
ly excluded from observation, there Is 
no reason why A should not succeed in 
his claim for their closure. 

3L What Is substantial Invastion on 
the neighbour's privacy, is a matter to 
be examined with reference to a number 
of factors like the climatic condition, the 
habits of the people, and the conditions 
of domestic life in the locality. For Inst- 
ance. In a dty like Jaipur, the climatic 
conditions are such that for several 
months in the year the ladles are com- 
pelled to sit in the verandahs or in the 
open in the evenings and to sleep there 
during the nights. The habits of people 
are also such that the women, partlcula> 
ly Muslim women of middle class sod- 
ety. observe "parda", and the conditions 
of the domestic life confine their actiri- 
ties to the inner parts of the houses. 
It Is true that In changing sodety these 
factors undergo changes from time to 
time, and notions about Invasion on one’s 
right of privacy also undergo a conse- 
quential change. The pace of the change 
depends largely on the state of sodal 
work and literacy la the area but. by its 
very nature, the process is quite tardy 
As It Is, there Is no evidence to show 
that the customary easement of privacy 
has been given up in Jaipur City. On the 
other hand, as has been stated, it was 
found to exist in 1954 and it has not been 
contended that it has ceased to exist 
thereafter. So it ranains for the courts 
to dedde what really amounts to a 
substantial invasion on the neighbour’s 
right of privacy, and this duty hw to be 
discharged with a greater sense of res- 
ponsibility wherever chang^ drcinns- 
tances of social life are shown to exist. 
In the present case, however, no such 
change has been pleaded or proved. 

32. It is in this background that it has 
to be dedded whether it could be said 
that the plaintiffs’ easement of pri- 
vacy has been adversely affected by 
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the construction of the windows and the 
balcony on the first floor. 

33. In order to arrive at a decision, I 
have looked into the plan of the plain- 
tiffs’ house Ex. 1 (a). It shows that there 
is a row of four rooms, with a running 
tin-shed towards the north and a court- 
yard thereafter. It is therefore unavoi- 
dable for the women of the house to use 
the tin-shed as and when neces- 
sary, and to sit and sleep in the court- 
yard in the evenings and the nights 
during the smnmer. The plaintiffs have 
proved that the women of their hou.«e 
observe "parda" and that the courtyard 
is clearly visible from the defendant’s 
windows on the first floor so much so 
they have to set up a "parda” or screen 
before the women can go to sleep. 
The defendant has admitted that the 
ladies of the house of the plaintiffs must 
be sitting outside the rooms in the tin- 
shed and the courtyard and must be 
sleeping in the courtyard. He has also 
admitted that the courtyard is visible 
from his windows and that a person sitt- 
ing in the tin-shed is visible from the 
balcony. Further he has admitted that the 
ladies go about in "parda”. Then there 
is the inspection note of the Munsiff 
which has been read in evidence with 
the consent of the learned counsel for 
the parties, and it also shows that the 
courtyard and portion of_ the verandah 
are visible from the windows on the 
first floor and a major portion of the 
verandah is visible from _ the balcony. 
This has in fact not been disputed in this 
court, and the very fact that the defen- 
dant offered to raise the wall of the 
plaintiffs at his own e^ense, shows that 
he realised that his windows and balcony 
on the first floor invaded the privacy of 
the plaintiffs’ house. The invasion of the 
right of privacy is therefore substantial 
and it is quite reasonable that the of- 
fending windows should, be walled up, 
or covered with permanent "Jalis” known 
locally as "akashi patali Jalis” for, this 
is also considered sufficient by the learn- 
ed counsel for the appellants. So far as 
the balcony is concerned, it has either 
to be removed or so enclosed to make 
it impossible for any one to look into the 
tin-shed or the courtyard of the hoiise 
of the plaintiffs. 

34. In the result, I allow the appeal in 
part and set aside the judgment of the 
lower appellate court to the extent of 
decreeing the suit by directing that the 
windows in the western wall of the 
house of the defendant, on the first 
floor, shall be walled up or covered with 
permanent "Jalis” known locally as 
"akashi patali jalis”, and the balcony re- 
moved or so enclosed as to make it im- 
possible for any one to look into the 
courtyard or tin-shed of the plaintiffs. 
Further, it is decreed that the defendant 
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shall be restrained from opening any 
such offending window or building any 
such balcony in the future. The appeal 
fmls with regard to the claim for the 
closure of the door and the windows on 
the ground floor. Besides, as the open 
piece of land AMNY is not the property 
of the plaintiffs, the appeal is dismissed 
in regard to the rest of the claim also. 
The parties will be entitled to costs in 
proportion to their success or failure, 
throughout, 

ESK/D.V.C. Order accordingly. 
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Municipal Council, Ajmer and another. 
Appellants v. Sadulla and another. Res- 
pondents, 

Criminal Appeals Nos. 615 of 1967 and 
18 of 1968 D/- 25-4-1968 against judg- 

ment of S. J., Ajmer, D/- 6-9-1967. 

Prevention of Food Adulteration Act 
(1954), S. 20 — Interpretation — Pro- 
secution under the Act — Sanction from 
authorities mentioned in the section, not 
contemplated. 

The language of Section 20 does not in 
any manner indicate that the legislature 
by malcing this provision in the Act 
intended that before launching a prosecu- 
tion against a person under this Act any 
sanction was at all necessary, l^e only 
safeguard that has been provided by this 
provision is that nobody except the auth- 
orities mentioned in this section and the 
persons empowered by the authorities can 
launch the prosecution. (Para 6) 

Where by a general resolution the 
Municipal Council had delegated power to 
the Law Superintendent or the Municipal 
Prosecuting Inspector of the Council to 
institute the prosecution under the provi- 
sions of the Act, and the complaint in the 
case was filed by such officer about two 
months after the pasing of the resolution, 
the Sessions Judge acted erroneously in 
setting aside the_ conviction on the ground 
that the resolution could not seiwe as a 
sanction for prosecuting the accused under 
Act. The general delegation made under 
the resolution was permissible under Sec- 
tion 20. (Para 6) 

The resolution was also not violative of 
Section 20 on the ground that it had em- 
powered two persons to institute prosecu- 
tions. The section contains no such pro- 
hibition because the singular word 
"person” will include plural under Sec- 
tion 13 (2) of the General Clauses Act and 
as such the Municipal Council could auth- 
orise more than one person to move the 
court to get the offenders prosecuted. 

(para 8) 

HL/HL/D377/68 
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Cases Referreds Cbronoloeical Paias 
(1963) AIR 1963 SC 1 (V 50) = 

(1963) 3 SCR 22. ‘Vishwanathan 
V. Abdul Majid • 

S. K. Jindal, for Appellant (J^rdd- 
pal Council, Ajmer); NeMDas, forSadui- 
la. accused; A. R. Mehta, for the State. 

TYAGI, J.; Both these appeals, one fil- 
ed by the Municipal Council, Ajmer ana 
the other by the State of Rajasthan aw 
directed against the judgment pf the 
learned Sessions Judge, Ajmer dated 6- 
9-1967 whereby the respondent SaduUa 
has been acquitted of the charge under 
S. 7 read with section 16 of the Preven- 
tion of Food Adulteration Act (herein- 
after referred to as "the Act”) and it 
raises an important question about the 
interpretation and the scope of S, 20 of 
the said Act. 

2. On a complaint filed by the Lay/ 
Superintendent and Munidpal Prosecut- 
ing Inspector against respondent _ SaduUa 
the trial court recorded a finding that 
the tniltc sold by SaduUa had 53% of 
water in it, and, therefore, he was guilty 
of an. offence under S. 7 read with sec- 
tion 16 of the Act and silenced him 
to six months’ rigorous Imprisonment and 
a fine of Rs. 500/-. The learned Judge 
on an appeal set aside the conviction of 
the respondent on the ground that the 
complaint was filed against the respon- 
dent without obtaining proper sanction 
from the competent authority under sec- 
tion 20 of the Act. During the course of 
trial the prosecution did not produce 
before the Court any order empawerinc 
the complainant to file the comphdnt. 
and It was at that stage that a resolu- 
tion of the Municipal Council dated 30th 
March, 1966 Ex. C, 2 was brought on 
the record. The resolution reads as fol- 
lows: 

"Resolved that the Law Superinten- 
dent or the Municipal Prosecuting Ins- 
pector of this Coundl is hereby autho- 
rised to institute prosecutions under the 
provisions of the Prevention of Food 
Adulteration Act, 1954 (Act XXVn of 
1934} as required by S. 20 of the said 
Act” 

3. The learned Sessions Judge did not 
consider this resolution sufficient to 
comply with the requirement of S. 20 
of the Act as according to him titis reso- 
lution was passed on 30-3-1966 and the 
complaint in this particular case was fil- 
ed on the 23rd May, 1966 about 2 months 
after the passing of the said resolution 
and therefore in his opinion the resolu- 
tion could not serve as a sanction lot 
prosecuting the respondent under the 
provisions of the Act. 

4, In order to understand tl» real 
point in controversy raised before us it 
will be relevant to reproduce S, ifi 
around which the controversy revolves. 

S. 20 of the Act runs as follows; 
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'S. 20. Cognizance and trial of offences; 
(1) No prosecution for an offence 
under this Act sh^ be instituted ex- 
cept by, or with the written consent of, 
the Central Government or the State 
Government or a local authority or a 
person authorised in this behalt by 
general or special order, by the Central 
Government or the State Government or 
a local authority.” 

The proviso is not necessary to he re- 
produced as there is no controversy 
about it. 

5. From the perusal of this section, 
it is clear that it provides as to who are 
those authorities or persons who can 
launch a prosecution, tinder the provi- 
sions of the Act. The plain grammatical 
meaning of this section is that under its 
provisions the prosecution can be insti- 
tuted, 

(i) by the Central Government; 

(U) by the State Government; 

(lii) by a local authority; 

^Jiy ) by a person authorised in that be- 

byany of the above referred authorities 
either by general or special order. 

6. It so appears that the learned Judge 

while dealing with this provision of law 
misdirected himself to a question of ac- 
cording a sanction before prosecution 
is actually launched in a Court of law. As a 
natter of fact this provision of law does 
not in any manner provide for according 
a sanction by any authority before fi ling 
a complaint in the Court of law for an 
offence committed under the Act. It simply 
deals with the subject as to who are the 
persons who can Institute prosecution in 
the Court of law. According to S, 20 
the prosecution can be launched either 
by the Central Government the State 
Covemment. local authority or a per- 
son w.\ti30Tlsed la that, ttlber by 

general order or special order or by any 
of these three authorities referred to 
above, or by a person in whose favour 
the authorities referred to in this sec- 
tion have given a written consent to file 
the complaint. The language of the sec- 
tion does not in any manner indicate that 
the legislature by making this provi- 
sion in the Act intended that before 
laxmehing a prosecution against a per- 
son under this Act any sanimon 
was at all necessary. The only safeguard 
that has been provided by this provision 
Is that nobody except the authorities 
mentioned in this section and the persons 
empowered by the authorities can launch 
the prosecution. In the present case we 
find that by a goieral resolution the 
Municipal Coimdl, Ajmer had ddegated 
to the Law Superintendent or the Muni- 
cipal Prosecuting Inspector of the Coun- 
cil to Institute the prosecution tinder the 
provisions of the Act. This kind of gme- 
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ral delegation is permissible under the 
^ovisioL of S. 20 as it has been men- 
herein that the Central Govern- 
ment or a local authority can authorise 
f person in that behalf by general or 
yS order. We do not find ^y flaw in 
the resolution Ex. C-2 pas..ed by 
MWipal Council, Ajmer empowering 
the Law Superintendent or the Muma- 
psl Prosecuting Inspector to ^osecute 
persons who are consider^ g^^of 

an offence under the Act. The learneu 
Judee. in our opinion, acted eironecms- 
ly^to think that such gener^ 
is not permissible under section 20 of the 
Art and that in each case the_ authori- 
tiS motioned in section 20 including 

tiiose which are J^^^nlv^theti 

to laimch prosecution must apply 
SinHSore a sanction is accorded to 

prosecute a person. 

7 The learned Judge has refeired to 

than V. Abdul Majid, AIR 
his judgment. It so appeam that h? “ 

nrt carefljdly fio ^^d 

ment. In that judgment itseti 
tha t, the learned Judges of the ^up 
^urt have upheld the view of ^e ag_ 
Court that imder this section the pr 
secution can be instituted, 

(il by the State Government, 

ni^ Idv cL I 0 C 3 I fiutliorityt ^ - 

(iii) hy a person authorised m that be- 
half by the State Government, ^ 

(iv) by a person sunflarly authon 

bv a local authority. 

T3v the time when this case caine before 

h ?f Thf reSdert-lSd°^ged 

‘that ih? Sthorilies 

gentiogs in that 

only one hi this 

geg‘?fS‘r.tterhe-t»de^^ 

SI 

Seh&stly became 

told by the tiie 

cipal Council, t riw Suner- 

who is haldinE ^e 

SSJ l&dS 'prosecuting Ins- 


pector and thus there is only one man 
who has been authorised by this resolu- 
tion to laimch the prosecution under 
the provisions of the Act. Even if there 
are two persons who have been em- 
powered by this resolution we do not 
find that section 20 contains any sue* 
prohibition because imder section 13 (2) 
of the General Clauses Art singular wiU 
include plural and as such the Munici- 
pal Council should authorise more than 
one person to move the Court to get 
the offenders prosecuted. 

9. It was next urged by the learned 
counsel for the respondent that the res- 
pondent Sadulla was not the person 
from whom the milk was purdiased oy 
the Iiispector and he has been pro- 
secuted for some other person of iden- 
tical name. We cannot accept this con- 
tention of the learned cou^el for the 
respondent because we fmd _ that me 
respondent himseK when examined^der 
KP^on 342 Cr. P. C. admitted that it 
was he who had sold the mi^ to the 
Inspector. In these orcumstoces if 
there was some difference m the name 
of the respondent’s father, we 
accept that he was not the person who 
was selling the milk whiA was found 
to be adulterated by the Chemical Ana 

^^10. In the end it was prayed tl^t 
looking to the family conditions of me 
respondent Sadulla that he has a blind 
and he is the only eammg mem- 
ber in me family lenient view may be 
tSe“ about the sentpee. We regret 
we cannot accept this Pray^ 
learned counsel because the trial cour 
hsq awarded the minimum sentence 
which is prescribed under me law. and 
we cannot go below the mi^um 
11. The result is mat bom me ap- 
peals are aUowed, me judgment of the 
learned Sessions Judge, Ajmer fiated 
6-9-1967 is set aside and the conviction 
and sentence awarded t? the respondent 
under section 7 read iwth section, 16 of 
the Act, by the Mumcipal Ma^trate 
Aimer vide his judgment dated 21st 
August 1967 are restored. Imtructions 
roav b4 issued to the District Magistrate 
Aimer to get me respondent arrested 
mrthivim and send him. m jail to serve 
out the sentences which are upheld 
by this Court. 

CWM/D.V.C. Appeals allowed. 
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Ramsingh, Petitioner v. State of Rajas- 
than and omers. Respondents. 

Civil Writ Petn. No. 369/66, D/- 25-7- 
1968. 
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Constitution of India, Art. 226 — 
Writ proceedings — Proceedings are Civil 
Proceedings — Even though provisions 
of Civil P. C. may not directly apply, 
such of the provisions as are not in con* 
flict with Rajasthan High Court Rules can 
apply — Provisions of O. 9 B. 9 can be 
applied. 


Article 226 of the Constitution has 
conferred an extraordinary jurisdiction 
on the High Court and the mode of exer- 
cising the same is governed by Rules 
that the Court has framed. The provi- 
sions contained In the Civil P. C. wiD 
not be attracted to this special jurisdic- 
tion in terms, because section 4 (1) of 
the Civil P. C. provides that in the ab- 
sence of any spedtic provision to the 
contrary, nothing in this Code shall be 
deemed to limit or otherwise affect any 
special or local law not in force or any 
special jurisdiction or power conferred, 
or any spedal form of procedure pres- 
cribed, by or under any other law for 
the time being in force, ft is thus clear 
that spedal procedure has been provid- 
ed in the Rules of the High Court for 
writ proceedings under Article 226 of 
the Constitution and, therefore, the pro- 
visions of the Civil P. C. cannot apply 
In terms to such proceedings. This, how- 
ever. does not mean that the prindples 
contained in the Code of Civil Proce- 
dure would have no application at aO 
to the writ proceedings. Those provirions 
of the Civil P, C which do not come In 
conflict with the Rules made by the High 
Court of Rajasthan and which can be 
suitably made applicable to the writ pro- 
cee^ngs. ynW apply to writ proceedings. 
In other words, even though the provi-» 
sions of the Civil P. C. may not apply 
with full rigour to writ proceedings, writ 
proceedings would nonetheless be govern- 
ed by the principle analogous to those 
contained lathe Code at Civil Procedure 
so far as they are not Inconsistent with the 
Rules made by the High Court on the 
subject. Thus provirions of O. 9 R. 9 can 
suitably be applied to writ proceedings. 
AIR 1961 SC 1457 & AIR 1962 SC 1334 and 
AIR 1963 SC 946 and AIR 1965 SC 1153 
and AIR 1964 SC 1013 and AIR 1966 SC 
1332 and AIR 1955 Raj 56 and AIR 1963 
Pun} 510 and AIR 1958 Andh Pra 16 and 
AIR 1957 Cal 702 and AIR 1959 Mad 137. 
Ref. (Paras 12, 13 & 14) 


Cases Referred: Chronolo^cal Paras 
(1968) AIR 1968 Raj 20 (V 55)- 
1967 Raj LW 14, Chandm^ Naurat- 
mal V. State of Rajasthan 10, 13 
(1967) AIR 1967 All 334 (V 54) - 
1967 All U 232, Asst Dish Pan- 
chayat Officer, Rai Bareli v, Jai 
Narain Pradhan 6 

(1967) AIR 1967 Cal 275 (V 54) » 

ILR (1966) 1 Cal 14. Krishnalal 
Sadhu V. State of W. R 6 


(1966) AIR 1966 SC 1332 fV 53)- 
(1966) 3 SCR 300. Sheodan Singh 
V. Daryao Kunwar 3 

(1965) AIR 1965 SC 1153 fV 52)- 
(1965) 2 SCR 547, Gulabchand 
Chhotalal Farikh v. State of 
Gujarat 4, 10, It 

(1965) AIR 1965 SC 1818 (V 52)- 
(1965) 57 ITR 149. S. A. L. 
Narayan Raw v. Ishwar Lai 
Bhagwandas ii 

(1964) AIR 1064 SC 1013 (V 51)- 
(1963) Supp (1) SCR 172, Amalg- 
amated Coalfields Ltd. v. Jana- 
pada Sabha Chhlndwara 3 

(1963) AIR 1963 SC 946 (V 50)- 
(1963) 1 SCR 1. State of U. P. v. 

Dr. Vijay Anand Maharaj 4, 12 

(1963) AIR 1963 Punj 510 fV 50) = 

ILR (1963) 2 Pimj 341. Sonaram 
Rangaram v. Central Govt 13 

(1962) AIR 1962 SC 1334 (V 49)- 
(1962) Supp (1) SCR 315. Deven- 
dra Pratap Narain Ral Sharma 
V. State of U. P. 4, 10 

(1961) AIR 1961 SC 1457 (V 48)- 
(1962) 1 SCR 574, Daryao v. State 
of U. P. I 

(1961) AIR 1961 Raj 268 (V 48)- 
1961 (2) Cii LJ 796. State v. 

Ugam Singh u 

(1959) AIR 1959 Mad 137 (V 46)- 
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LODI7A,J.; By this writ appllcatloa, 

the petitioner has challenged the cor- 
rectness of the judgment of the Board 
of Revenue, Rajasthan, dated 24-12-60, 
whereby the respondent No. 7, namely, 
Smt, Roop Kanwar, daughter of ThakuS 
JaitSIngb. the last holder of the Jaglrof 
Charwas. was recognised as his heir and 
compensation on account of the resump- 
tion of bis jagir was ordered to be paid 
to her. , 
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2, We do not think it necess^ to 
set out the facts stated in the wnt ap- 
Sication in detail, as. in oi^ opimra. 
tile writ appUcation deserves to oe 
posed of on the preliminary objection 
raised by the learned cou^el for the 
respondent No. 7. The prelnmn^ ob- 
iection is that the present wnt appli- 
cation is not maintmnable. ^ % 

appreciate the preliminary ^ 

woW be necessary to fiive a few 
leading to the filation of this wnt peti- 
tion. 

3. The impugned dedsion of the 
Board of Revenue was given on^ 

60. A writ application challenging the 
correctness of the said decora 
Board of Revenue was ^ 

rniirt bv the petitioner on 23-5-bl ana 
S^s redsterld ^ D. B. Civil Writ Peti- 
tion No 273 of 1961. It was 
30-5-61 and after service 

body appeared on “?( "JS! 

tioner with the result that it w^ o^ 

SS > •ietodlb nX'lirir iz 

?Safe.y"1or 

g„.\?S£Ve“S'=‘an»i.^*» 

restoration was made on 1 ■ 

was dismissed after heanng the learn 

“id%e%per&« 

^Lg^he^PP^cation for restoration. 
It is as follows; 
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"We have heard learned counsel ^d 
nerused the application and affidavits 
on behalf of tiie Petitioner for re^ 
tnration of his wnt apphcation. we are 
sorry to have 

ed bv Mr R. S. Kejnwal that mis ca-e 

was to up at 3 O’ clock in the day 

that he was watching it until that tme 
is factually incorrect for we fuUy 
remember that this case was token up 
before lunch and we dismns^ it 
then and Om Prakash’s case wtoch was 
No 5 on day’s Ust was started unmedi- 
Sely aftor lunch. In thpe drci^t^- 
ces ’ we are entirely unable to accept th 

petitioner’s application £or 

aq it fails to disdose sufficient cause lo. 
me same. The application is according- 
ly dismissed.” 

SI’ 

hrdf’of ^?espSidenrNa 7, an obje^^ 

has been token that tiie 

plication having betm dismissed i 

in the presence of toe counsel 

dent No. 7 and the apphcation for its res- 


toration also having been dismissed.^ this 
second writ application does not lie. 

4. We have heard learned counsd for 
the parties at considerable length. Mr. 
Tewari, learned counsel for the petitioner, 
has vehemently argued that this second 
writ application is not bad and in 
support of his contention, he has relied 
on a number of decisions of mdr Lord- 
ships of the Supreme Court. He h^ 
referred to Daryao v. State of U. P., AIR 
1961 SC 1457, Devendra Pratap Narain 
Rai Sharma v. State of U. P., AIR 1^2 
SC 1334, State of Uttar Pradesh v. Dr. 
Vijay Anand Maharaj, AIR 1963 SC 946, 
Amalgamated Coalfields Ltd. v. J^n^ 
pada Sabha, Chhindwara, AIR 1964 SC 
1013. Gulabchand Chhotalal Parikh v. 
State of Gujarat, AIR 1965 SC 1153 
and Sheodan Singh V. Daryao Kunwar, 
AIR 1966 SC 1332. We have gone 
through aU mese decisions and do not 
think it necessary to discuss me pro- 
positions of law laid down by meir 
Lordships of the Supreme Court m. them, 
because, according to us, none of tnein 
has a direct bearing on me facts ana 
circumstances of the present case. 
Suffice it to say mat the proportions ol 
law in this connection, have been laid 
down by meir Lordships of me Supreme 
Court in AIR 1965 SC 1153 . referred 
to above, and we cannot do better man 
to reproduce them heretmder: 

1. If a petition imder Art. 226 is con- 
sidered on the merits as a contested 
matter and is dismissed, me decision 
would continue to bind the parties un- 
less it is otherwise modified or reversed 
bv appeal or other appropriate proc^d- 
ings permissible under the Constitution. 

2 It would not be open to a party to 
ignore the said judgment and move this 
Court imder Art. 32 by an onmnal po- 
tion made on me same facts and for 
obtaining me same or similar orders or 

writs. . 

3 If the petition under Art, 226 m 
a High Court is dismissed not on the 
merits but because of the laches of the 
nartv applying for the wnt or because 
Ft Lsheld that me party had an alterna- 
tive remedy availeble to it, the dismiss^ 
of the writ petition would not constitute 
a bar to a subsequent petition under 

Such a dismissal may. however, 
constitute a bar to a subsequent appli- 
cation under Art. 32 where and if the 
facts mus found by the High Coi^ be 
memselves relevant even under Art. 61, 
5 If a writ petition is dismissed in 
limine and an order is pronounced in 
that behalf, whether or not the dismis- 
sal would constitute a bar would depend 
on me nature of me order. If the order 
is on me merits, it would be a 
6. If the petition is 
limine without a speakmg orau. 
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/^icmUgal cannot be treated as creating a 
bar of res judicat^ 

7. If the petition is dismissed as 
withdrawn, it cannot be a bar to a sub- 
sequent petition under Art. 32, because, 
in such a case, there had been no ded- 
sion on the merits by the Court." 

Learned counsel for the petitioner sub- 
mits that in the above case one of the 
propositions of law laid down is that if 
a writ petition under Article 226 of the 
Constitution is dismissed in limine with- 
out a speaking order, such dismissal can- 
not be treated as creating a bar of res 
judicata, Ihe learned counsel for res- 
pondent No. 7, on the other hand, sub- 
mits that he has no quarrel with the 
proposition submitted by the learned 
coimsel for the petitioner on the basis 
of the various decisions given by their 
Lor^hips of the Supreme Court, but 
hb contention Is that the present writ 
application is barred not on the princi- 
ples of res judicata but on account of the 
prindple contained in 0. 9, R. 9 of the 
Code of Civil Procedure and Rule 382 
of the Rules of this Court We may also 
state, at once, that the question of res 
judicata is not involved in the present 
case as it is not the case of any of the 
parties that the Institution of the pre- 
sent writ application Is hit by S. 11 
C.P.C. or by the general prindples of 
Res Judicata. The only question, there- 
fore, Is, whether the petitioner is pre- 
cluded from filing this writ petition on 
account of the prindples contained in 
O. 9, R. 9, C. P. C. and/or the provi- 
sions contdned in Rule 382 of the Rules 
ofthis Court. O. 9, R 9. C, P. C reads 
as follows: 

"0.9, R. 9(1): — Where a suit IswhoUy 
or partly dismissed under Rule 8, the 
plaintiff shall be preduded from 
bringing a fresh suit In respect of the 
same cause of action. But he may apply 
for an order to set the aride. 

and if he satisfies the Court that there 
was suffident cause for his non-ap- 
pearance when the suit was called on 
for hearing, the Court shall make an 
order setting aside the dismissal upon 
such terms as to costs or otherwise as it 
thinks fit, and shall appoint a day for 
proceeding with the suit. 

(2) No order shall be made imder 
rule unless notice of the application has 
been served on the oppoate party,” 

At this stage, we may also reproduce 
Rule 382 of the Rajasthan High Co\irt 
Rules, 1952. It runs as follows: 

^ "R. 382 — Where an application has 
been rejected, it shall not be competent 
for the applicant to make a second ap- 
plication on the same facts.” 

The argument of the learned counsel 
for respondent No. 7 inroceeds thiis. By 
reference to section 141 C P. CL 


he submits that a petition imder Art. 226 
of the Constitution falls within the 
ambit of a dvil proceeding as used in 
that section. He contends that a writ 
application imder Art 226 is a dvil 
proceeding to which the procedure pro- 
vided in the Code of Civil Procedure in 
regard to suits will apply. Consequent- 
ly, he submits that by pressing into 
service O, 9, R, 9, C. P. C. the present 
writ application would be barred as the 
previous writ application has been dis- 
missed in the presence of the opposite 
party and the application for its restora- 
tion was also dismissed. In the alterna- 
tive, he submits that even if the pro- 
visions contained in the Code of Civil 
Procedure are not made applicable in 
terms, the prindple behind O, 9, R. 9 
would nevertheless be applicable. Last- 
ly, he contends that apart from the pro- 
visions of the Code of Civil Procedure, 
the present application would also be 
bawed under Rule 382 of the Rules of 
this Court which lays down that where 
an application under Art, 226 of the 
Constitution has once been rejected, it 
shall not be competent for the applicant 
to make a second application on the 
same facts. 


5. Before embarking upon the con- 
aeration of the contentions raised by 
me learned counsel for the respondent 
No. 7, we may state that there is no 
dispute between the parties that the pre- 
sent writ application is based on the 
same facts on which the previous writ 
application, referred to above, was filed 
by me petitioner. Now, it remains to be 
whether the present writ ap- 
plication is barred under O. 9, R. 9 
5* Learned counsel for the respon- 
dent No. 7 has invited our attention to 
a number of decisions in support of his 
^tention that a writ application filed 
before this Court under Art, 226 is a 
dvil proceeding. In Krishnalal Sadhu v. 
State of West Bengal, AIR 1967 Cal 275 
it was observed that section 141 C P. a 
was directly attracted to an application 
imder Art 226 of the Constitution and, 
therefore, such provisions of the Code 
of Civil Procedure as can be suitably 
applied to writ proceedings were appli- 
cable to such proceedings.” In this view 
of the matter, the learned Judges of 
the Calcutta High Court held that the 
provisions of O. 22 C.P.C. would be 
applicable to writ proceedhigs. 


6. ‘ Agaii^ in Assistant District Pan- 
chayat Officer, Rae Bareli v, Jainarain 
Pradhan. AIR 1967 All 334, it was held 
that "when the proceeding in a High 
Court on a petition uruier Art, 226 of 
the Constitution relate to dvil rights, 
they are dvil proceedings." It was fur- 
ther held that "writ proceedings being 
dvil proceedings, the provisions of the 
Code of Civil Procedure apply to them 
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under section 141 C.P.C., in so far as the 
provisions of the Code can be made ap- 
plicable.” 

7. Learned counsel for the respon- 
dent No. 7 also invited our attention 
to three decisions of our own High 
Court. Firstly, in Taxi Motor Associa- 
tion, Kankroli v. Appellate Authority, 
Transport, 1954 Raj LW, 134 :(A1R 1953 
Raj 201) to which one of us was a party, 
it was held that "the Conrt has an in- 
herent power to deal with an applica- 
tion to set aside an ex parte order made 
on an application for issue of a writ 
under Art. 226 of the Constitution on a 
proper case having been made out.” It 
was further held that "even though sec- 
tion 141 CPC may not be specifically 
applicable, the Court has inherent 
powers on the analogy of O. 9, R. 13 
CPC to set aside its ex parte order for 
the ends of justice and preventing the 
abuse of process,” 

8. A question again cropped up before 
this Court whether an application for 
issue of a writ under Art, 226 is to be 
treated as a civil proceeding for the 
purpose of grant of leave to Supreme 
Court under Art, 133 of the Constitu- 
tion. In Nahar Singh v. State of Rajas- 
than, AIR 1955 Raj 56, it was held that 
"under the Rules of the Rajasthan High 
Court, writ proceedings are dealt with 
in two Chapters, namely Chapter XXI 
and Chapter XXH. Chapter XXI deals 
with writs of Habeas Corpus or with ap- 
plications under section 491 Cr. P. C., 
while Chapter XXII deals with all writs 
under Art. 226 of the Constitution other 
than a writ in the nature of the Habeas 
Corpus, It is obvious from this distinc- 
tion made in the Rules that writs of 
Habeas Corpus are criminal proceedings, 
while all other writs are treated as civil 
proceedings in this Court. There can_ be 
no doubt, therefore, that an applica- 
tion for a writ other than the writ of 
Habeas Corpus, challenging the validi- 
ty of an Act is a civil proceeding.” 

9. We may then refer to State v. 
Ugamsingh, AIR 1961 Raj 268, In that 
case, while dealing with a matter aris- 
ing out of the proceedings under sec- 
tion 479A, Cr. P. C„ it was observed 
that the expression 'Civil Cotut’ was not 
defined anywhere and if the proceedings 
before a duly constituted court were of 
such a nature that they wiU involve a 
decision of the civil rights of the par- 
ties and the Court has jurisdiction to 
decide those rights, it would be in con- 
sonance with the general principles of 
interpretation to hold that the court ex- 
ercising jurisdiction in such a matter was 
acting as a civil court. It was further 
obsen'ed that "on the broad principle 
this Court must be taken to be acting 
as a dvil court while dedding a writ 
application pertaining to a dvti, right of a 
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Parp^. On the basis of the aforesaid 
deoaop, le^ed counsel for the respon- 
dent No. _ 7 has submitted that according 
to the view; taken by this Court in the 
earlier decisions, a writ application 
Under Art, 226 of the Constitution must 
be held to be a dvil proceeding and as 
a necessary coroUary, the procediue laid 
down m the Code of Civil Procedure 
must, as far as it can be, made applica- 
ble to it, by virtue of section 141 
C. P. C. 

10. In this cormection, the learned 
coimsel for the petitioner has placed strong 
reliance on the foUowing observations of 
their Lordships of the Supreme Court 
in AIR 1962 SC 1384 referred to above! 

"The High Court has disaUowed to the 
appellant his salary prior to the date 
of -fte suit. The bar of O, 2 R. 2 of the 
Civil Procedure Code on which the High 
Court apparently relied may not apply 
to a petition for a high prerogative writ 
under Art. 226 of the Constitution, but 
the. High Court having disallowed the 
claim of the appellant for salary prior 
to the date of the suit, we do not think 
that we woiild be justified in interfer- 
ing with the exercise of its discretion by 
the High Court.” 

To lend further force to his argument, 
he has referred to a still later decision 
of their Lordships of the Supreme Coxurt 
in AIR 1965 SC 1153 referred to above. 
In that case, while dealing with the im- 
pact of the principles of res judicata on 
writ proceedings, their Lordships also 
examined the applicability of O. 2 R. 2 
CPC to such proceedings and expressed 
themselves in the following terms; 

"It is urged that if a decision in a 
writ application on merits be held tc 
operate as res judicata in a regular suit, 
the provisions of O, 2, R. 2, CPC would 
also be applicable to the institution of 
the subsequent suit with respect to sudr 
part of the cause of action for which 
no relief was sought in the writ peti- 
tion, The contention is not sound as the 
provisions of O. 2. R. 2 apply only to 
suit. Sub-rule (1) requires that every 
suit shall include the whole of the rfaiTri 
which the plaintiff is entitled to make 
in respect of the cause of action; but 
a plaintiff may relinquish any portion 
of his claim in order to bring the suit 
within the jurisdiction of any Court. 
Sub-rule (2) then provides that where 
a plaintiff omits to sue in respect of or 
intentionally relinquishes any po^on of 
his claim, he shall not afterwards sue 
in respect of the portion so omitted or 
relinquished. By its very language, these 
provisions do not apply to the contents 
of a writ petition and consequently do 
not apply to the contents of a subse- 
quent suit.” 

On the question whether in a writ ap- 
plication filed imder Art. ^6 
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Constitution the procedure laid down in It was iurther observed that "this iurls- 
the Code of Civil Procedure would be diction, though original in character m 
applicable or not. the learned counsel contrasted with its appellate and revi- 
for the petitioner has placed reli- sional jurisdictions, is exercisable through- 
ance on a Bench decision of this out the territories in relation to 
Court in Chandmal Nauratmal v. which it exercises jurisdiction and may. 
State of Rajasthan. AIR 1968 Raj 20. for convenience, be described as extra- 
Sofaras the observations made by their ordinary original jurisdiction." This ex- 
Lordships of the Supreme Court are traordinary original jurisdiction, how- 
concemed. we may state at once that in ever. may. in our opinion, be civil or 
AIR 1962 SC 1334. referred to above, criminal. It may be observed that If a 
the question had not arisen at all as to writ application under Art. 226 is made 
whether a writ is a ci\nl proceeding and before the High Court for enforcement 
whether the procedure laid down in the of any civil rights, then the extraordi- 
Code of Civil Procedure would be ap- nary original jurisdiction which the 
plicable to writ procedure. In that case. High Court would exercise in such a 
the writ application was dismissed by the matter would amount to a dvil pro- 
High Court on the ground that the petl- ceeding. We have been able to lay our 
tioner’s cldm for salary was barred by hands on a later decision of their Lord- 
virtue of O. 2. R. 2 CPC. On appeal, ships of the Supreme Court in S. A, L. 


their Lordships of the Supreme Court 
concurred with the view expressed by 
the High Court and did not feel per- 
suaded to interfere with the order of 
the High Court passed in the exerdse 
of its writ jurisdiction and it was 
observed that the bar of O. 2. B. 2 CPC 
may not apply to writ proceedings. Thus, 
the question whether the writ proceed- 
ings fall within the ambit of civil pro- 
ceedings was not at all canvassed before 
their tioidships of the Supreme Court. 

11. Again in AIR 1965 SC 1153, 
Supra, the question whether the writ 
procewings before the High Court under 
Art. 226 of the Constitution are dvil 
proceedings was not at all dealt with, 
what was contended la that case was 
that O. 2. R. 2. CPC would not apply 
to writ proceedings and their Lordships 
by interpreting O. 2. R. 2. CPC on its 
very language held that these provisions 
do not apply to the contents of a writ 
petition and consequently do not apoly 
to the contents of a subsequent suit. The 
rationale of the decision therefore Is that 
if In a writ application certain portion 
of a claim is omitted, such an omission In 
the writ application would not bar its In- 
dusion in a suit subsequently institut- 
ed. Thus, the point which we are call- 
ed upon to determine was not the sub- 
ject matter of decision before their Lord- 
ships of the Supreme Court in any of 
these cases. 

12. Another dedsion relied upon by 
Mr. Tewari in support of his contention 
that a writ under Art. 226 is not a dvil 
proceeding is AIR 1963 SC 946. All that 
their Lordships of the Supreme Court 
were pleased to lay down in that case 
was that "it is clear from the nature 
of the power conferred under Article 
226 and the decisions on the subject ^at 
the High Court in exercise of its power 
vnder Article 226 exercises original Juris- 
diction though the said jurisdiction shall 
not be confused with Its original dvil 
Jurisdiction." 


Narayan Row v. Ishwarlal Bhagwandas 
(1965)57 ITR 149 :(AIR 1065 SC 1818) 
where such a view has been taken. In 
that case, while dealing with the question 
of applicability of Art 133 of the Con- 
stitution to writ proceedings before the 
High Court, their Lordships of the 
Supreme Court were pleased to observe 
as follows: 

"A dvU proceeding is therefore one 
in which a person seeks to enforce by 
appropriate relief the alleged Infringe- 
ment of his dvil rights against another 
person or the State, and whi^ if the 
claim is proved would result In the 
declaration express or Implied of the 
right daimed and relied such as pay- 
ment of debt, damages, compensation, 
delivery of spedfic property, enforce- 
ment of personal rights, detennlnatlon of 
status, etc,” 

Again, alter discussing the law on the 
subject, their Lordships were pleased to 
arrive at the following conclusion: 

"By a petition for a writ under Arti- 
de 226 of the Constitution, extraordinary 
Jurisdiction of the High Court to i^e 
high prerogative writs granting relief 
In spedal cases to persons aggrieved by 
the exerdse of authority statutory or 
otherwise by public officers or authori- 
ties is Invoked. This jurisdiction is \m- 
doubtedly spedal and exclusive, but on 
that account the nature of the proceed- 
ing In which it is exerdsed is not alter- 
ed. Where a revenue authority seeks to 
levy tax or threatens action in purport- 
ed exerdse of powers conferred by an 
Act relating to revenue, the primary 
Impact of such an act or threat Is on 
the Civil rights of the party aggrieved 
and when relief is daimed In that be- 
half it is a dvil proceeding, even If 
relief is dalm^ not in a suit but by 
resort to the extraordinary jurisdiction 
of the High Court - to issue writs.” 

Thus, It Is Idle to argue that when a 
writ application Is filed before the 
High. Court invoking Its extraor d i nar y 
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jurisdiction under Art. 226 of the Con- 
stitution for enforcement of the civil 
rights, it is not a civil proceeding. 

13. The question still, however, 
remains whether section 141 CPC would 
apply in terms to writ proceedings insti- 
tuted under Article 226 of the Consti- 
tution. We may state at once that the 
judicial opinion is divided on this ques- 
tion and we have not been able to lay 
our hands on any pronouncement of 
their Lordships of the Supreme Court on 
this point. A few authorities have been 
cited by the learned coimsel for respon- 
dent No. 7, as mentioned above, in sup- 
port of his contention that S. 141 C.P.C. 
applies to writ proceedings and to those 
we may fxirther add two more authori- 
ties, one of the Punjab High Court 
Sonaram Rangaram v. Central Govern- 
ment, AIR 1963 Pimj 510 and the other 
of the Andhra Pradesh High Court 
Aimam Adinarayana v. State of Andhra 
Pradesh, AIR 1958 Andh Pra 16, A con- 
trary view has been taken by the Cal- 
cutta High Court in Bharat Board Mills 
Ltd. V. Regional Provident Fund Commis- 
sioner, AIR 1957 Cal 702 and the Madras 
High Court in Management of R^ Bow 
Dying Factory, Salem v. Industrial Tri- 
bunal, AIR 1959 Mad 137. But so far as 
this Court is concerned, we must bear 
in mind that in the Rules made by this 
Court special procedure has _ been pro- 
vided with respect to petitions rmdei? 
Article 226 of the Constitution. Cha- 
pter XXII of the Rules of this Court 
deals with direction, order or writ under 
Art. 226 of the Constitution other than 
a writ in the nature of habeas co^us. 
Thus, as observed in an earlier decision 
of this Court in AIR 1968 Raj 20, refer- 
red to above, Art. 226 of the Constitu- 
tion has conferred an extraordinary 
jurisdiction on the High Court and the 
mode of exercising the same is govern- 
ed by Rules that the Court has framed. 
It was further emphasised that the pro- 
visions contained in the Code of Ci^ 
Procedure will not be attracted to this 
special jurisdiction in terms, because 
section 4 (1) of the Code of Civil Proce- 
dure provides that in the absence of any 
specific provision to the contrary, noth- 
ing in this Code shall be deemed to 
limit or otherwise affect any special or 
local law not in force or any special 
jurisdiction or power conferred, or any 
special form of procedure prescribed, _ by 
or under any other law for the time 
being in force. It is thus clear that spe- 
cial procedure has been provided in the 
Rules of this Court for writ proceedings 
under Art. 226 of the Constitution and, 
therefore, the provisions of the Code of 
Civil Procedure cannot apply in terms 
to such proceedings. This, however, does 
not mean that the principles contained 
in the Code of Civil Procedure would 


have not application at all to the writ 
proceedings. In our view, those provi- 
sion of the Code of Civil Procedure 
which do not come in conflict with the 
Rules made by this Court and which 
can be suitably made applicable to the 
writ proceedings, will apply to writ pro- 
ceedings. In other words, even though 
the provisions of the Code of Civil Pro- 
cedure may not apply with fuU rigour 
to writ proceedings we are of the opinion 
that writ proceedings would nonetheless 
be governed by the principles analogous 
to those contained in the Code of Civil 
Procedure so far as they are not incon- 
sistent with the Rules made by this 
Court on the subject. 

14. Learned counsel for respondent 
No. 7 submits that there is no provision 
in the Rules of this Court either setting 
aside the ex parte proceedings in a writ 
matter or for making an application for 
restoration of the writ application dis- 
missed in default aniL therefore, the 
provisions contained in the Code of 
Civil Procedure, in this respect, can be 
suitably applied to the writ proceedings. 

In AIR 1953 Raj 201 referred to above, 
it was observed by this Court that even 
though section 141 CPC may not be 
specifically applicable, the Court has in- 
herent powers on the analogy of O. 9 
R. 13 CPC to set aside its ex parte order 
for the ends of justice and preventing 
the abuse of process. Learned counsd 
submits that on the same principle the 
present writ application is not main- 
tainable in view of the fact that the 
earlier writ application on the same 
facts was dismissed in default in the 
presence of the opposite party and the 
application for restoration too was dismiss- 
ed. He also submits that the prin- 
ciple contained in O. 9, R. 9 CPC 
is indeed a salutary principle, inas- 
much as there is no reason why a 
party should be harassed for the same 
cause over and over again when the 
Court has once held that the petitioner 
has been guilty of laches. 

It is further submitted by him that 
if the proposition submitted by the 
learned coimsel for the petitioner is 
accepted, it would result not only in 
great harassment of the parties, but 
would also entail unnecessary waste of 
Court’s time. We are of the view that 
the submission made by the learned 
counsel for the respondent No. 7 is not 
vuthout force, and if the contenton raised 
on behalf of the petitioner to the effect 
that the petitioner has a right to invoke 
the extraordinary jurisdiction of this 
Court under Art 226 of the Constitution 
successively unless the matter has been 
disposed of on merits, is driven to its 
logical conclusion, it would result in 
r^uctio ad ahsurdum. 



48 Raj. State v. Budhram (Lodha J.) - A. I. It. 


The result of acceptance of sudi a 
proposition would mean that even 
though a writ application may have 
remained pending for a few years and 
then it has been dismissed in default 
or may have been disposed of for any 
other reason except on merits, the peti- 
tioner would have a right to move su^ 
an application on the same facts again 
and again till it is disposed of on merits. 
Look^ at from another point of view, 
Budi 3 procedure would res\ilt in dis- 
regarding and drcxunventing the earlier 
orders of this Court. In these drcums- 
tances, we are of the opinion that the 
principle contained in O. 9, R. 9. CPC 
can be suitably applied to writ proceed- 
ings. As has already been stated above, 
the earlier writ application in this case 
based on the satno facts was dismissed 
in default in the presence of the op- 
posite party and the application for lis 
rerioration was dismissed on merits. 
Thus, applying the principle contained 
In O. 9, R. 9, CPC, the present writ ap- 
plication is not maintainable. Even 
otherwise we may state that, in the cir- 
cumstances of the present case, we are 
not prepared to exerdse our Inherent 
and extraordinary jurisdiction in favour 
of the petitioner on this second writ 
application. The preliminary objection 
raised by the learned counsel for res- 
pondent No. 7 has, therefore, force and 
must prevail. 

15. The result is, that this writ ap- 
plication is dismissed as not maintain- 
able. In the drcumstances of the case, 
however, the parties are left to bear 
their own costs, 

GGM/D.V.C. Petition dismissed. 
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State of Rajasthan. Appellant v. Budh- 
ram, Respondent. 

Criminal Appeal No. 760 of 1964. D/- 
28-3-1968 against judgment of Addl. S.J„ 
Ganganagar D/- 5-8-1964. 

(A) Sea Customs Act (1878). Ss. 171-A, 
167 (81) — Evidence Act (1872), S. 80— 
Condction based on statement made 
under _S. 171-A — Recording of state- 

ment in English — Failure to interpret 
it to illiterate accused — Conviction im- 
proper. 

The presumption imder S. 80 arises 
only when a confession is recorded stri- 
ctly in accordance with law. Since no 
procedure has been prescribed in law 
for recording of the statement by the 
Customs Authorities under section 17)-A 
of the Act, no presumption can be rais- 
ed imder section 80 of the Evide nce Act, 
HL/rL/D34I/68 


and it is to be decided on the facts and 
dnnimstances of each case whether the 
confession was free and voluntary. 

(Para 5) 

Though the statement is rigned by the 
accused, it is unsafe to base his convic- 
tion on the statement made by him. 
admitting his guilt, before the Customs 
authorities, when the statement' is in 
English and it is not interpreted to him 
In the language he knows. In such a 
case it remains doubtful whether the 
accused put his signature after fully 
understanding the same. It is of utmost 
Importance that, if conviction is to be 
based on the incriminating statement 
made by the accused before the Cus- 
toms Authorities, the Court must feel 
convinced that the statement was duly 
taken by observance of all the care and 
caution. (Para 5) 

Moreover the fact that the accused is 
kept in custody up-till the time the state- 
ment ia recorded creates a doubt regard- 
ing the voluntary nature of the state- 
ment and conviction based on such state- 
ment is liable to be set aside. 

(Para 6) 

(B) Sea Customs Act (1878), 178-A — 
Presumption under, when can be raised 
—-Neither application for issue of search 
warrant nor search memo mentionins 
possession by occused of smuggled gold 

— Reasonable belief not proved — * Pre- 
smnption cannot be xaisM. 

In order to raise the presumption 
imder section 178-A of the Act the 
Court must be satisfied from the evi- 
dence that the officer did entert^n the 
belief that the goods seized were smug- 
gled goods and that such belief was a 
reasonable beliel (Para 8) 

■Where in the application made to the 
Magistrate for Issue of a warrant, there 
is no mention that smuggled gold v/as 
lying in the premises of the accused but 
all that was stated was that it was 
reliably learnt that dutiable and prohi- 
bited goods are secreted in the premises 
of the accused and even In the search 
memo there is no mention that the gold 
w'as seized as It was believed to be 
smuggled one, presumption under sec- 
tion 178-A cannot be raised. Hence the 
burden lies on the prosecution to prove 
that gold seized is smuggled one. 

(Para 8) 

(C) Evidence Act (1872), S. 25 — 
Statements made before Customs officials 

— Not hit by section 25. 

A statement made by an accused 
before the Customs Authorities is not 
hit by S. 25 and hence the statements 
made by the accused before the Customs 
Authorities are relevant unless it aiv 
pears that they have been caused by 
any inducement, threat or promise. AIR 
1965 SC 481, Foil (Para 6) 


1869 State v. Budhram (Lodha J.) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 481 (V 52) = 

1965 (1) Cri LJ 490, Soni Val- 
labhadas Liladhar v. Asst. CoUec-^ 
tor of Customs, Jamnagar 5 

S. K. Tiwari, Dy, Govt. Advocate, for 
the State; L. R. Mehta, for Respondent. 

LODHA, J.: The State has filed this 
appeal from the judgment of the 
Additional Sessions Judge, Ganganagar 
dated 5th August, 1964 by which the 
conviction " and sentence passed against 
the accused-respondent by the Magis- 
trate First Class, Ganganagar under sec- 
tion 167 (81) of the Sea Customs Act 
(No, 8 of 1878) were set aside. 

2. The prosecution case briefly was 
that Shri J. P, Tandon, Deputy Superin- 
tendent, Customs, Sri Ganganagar receiv- 
ed information on 14-9-1958 that the 
accused Budhram was in possession of 
some dutiable and prohibited goods. 

He, therefore, obtained a search warrant 
from the First Class Magistrate, Ganga- 
nagar authorising Shri Heerasingh, Ins- 
pector, Land Customs, to search the pre- 
mises of the accused. In execution of 
the warrant, Shri Heerasingh searched the 
house of the accused situated in Sri Gan- 
ganagar the same night and recovered 11 
bars of gold which contained foreign 
markings. Further investigation was 
made in the matter and eventually the 
Collector of Central Excise and Land 
Customs, New Delhi confiscated the gold 
bars under section 167 (8) of the Act 
read with section 23 of the Foreign Ex- 
change Regulation Act, 1947. Thereafter 
a complaint was filed by the Assistant 
Collector of Customs under S. 167 (81) 
of the Sea Customs Act No. 8 of 1878 
hereinafter to be referred as "the_ Act”) 
before the Sub-divisional Magistrate, 

Ganganagar on 11-8-1961. 

3. The Case of the accused Budhram 
was that his brother Ramjas lived with 
him in the same house and the gold in 
Question was recovered from the room 
occupied by Ramjas. It may be added 
mat the accused is alleged to have made 
statements before Shri Heerasingh, Ins- 
peemr. Customs, Ganganagar and Slui 

Tandon, Deputy Superintendent, 


J. P. 

^hstoms, Sri Ganganagar on 15-9-1958, 
and those statements were also put in 
evidence in support of the prosecution 
case and they have been marked Ex. P. 1 
and Ex. P, 2. In those statements the 
aewsed practically admitted the prose- 
cution case that the gold was smuggled 
one and he had purchased the same 
from one Chirag Ali, a national of Palds- 
The learned Magistrate convicted 
a. 3. under section 167 (81) of the 

Act and sentenced him to one year’s 

and a fine of 
St: j£00/-; ^ default of payment of fine 
Six months further rigorous imprison- 
1969 Raj.M n G— 39 
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ment. lie learned Magistrate relied on 
the evidence produced before him which 
Was mainly about the recovery of gold 
and ^d not attach any importance to 
the statements Ex. P. 1 and Ex. p. 2 
alleged to have been made by the ac- 
cused before the Customs Authorities. 

4. _ The accused filed an appeal to the 
bessioM Judge, Ganganagar but it was 
heard by the Additional Sessions Judge, 
Ganganagar, who acquitted the accused. 

5, The learned Deputy Government 
Advocate has urged that it is amply 
proved that the gold was recovered from 
the exclusive possession of the accused 
Budhram. He has also argued that the 
learned Additional Sessions Judge, Gan- 
ganagar erred in holding that the gold 
Was not smuggled one. In support of his 
contentions he has placed strong reli- 
ance on the statements Ex. P. 1. and 
Ex. P.2 made by the accused before the 
Customs Authorities, It is urged that 
there is a clear admission of the accus- 
ed in these statements that the gold was 
recovered from the exclusive possession 
of the accused and further that ttis 
was smuggled gold which the accused 
had purchased from Chirag Ali know- 
ingly with intent to evade the restric- 
tions for the time being in force with 
respect thereto. These statements, accord- 
ing to the learned Deputy Government 
Advocate, are relevant and the learned 
Additional Sessions Judge committed an 
error of law in placing no reliance on 
them. In support of his contention the 
learned Deputy Government Advocate 
has relied upon Vallabhadas Liladhar 
V. Asst. Collector of Customs, AIR 1965 
SC 481. In that case the contention rais- 
ed by the counsel for the accused that 
the statements made before the Collec- 
tor of Customs were inadmissible in 
evidence under sections 24 and 25 of the 
Indian Evidence Act, was undoubtedly 
repelled and it was held that section 25 
of the Indian Evidence Act has no ap- 
plication to such a case. It was observed 
that the Customs Officers are not Police 
Officers and statements made to them 
were not inadmissible under section 25 of 
the Evidence Act. Their Lordships were 
pleased to observe that, 

"Section 24 would however apply, for 
Customs Authorities must be taken to be 
persons in authority and the statements 
would be inadmissible in a criminal trial 
if it is proved that they were caused by 
inducement, threat or promise.” 

In face of this authority there is nnj 
room for argument that a statemenlj 
made by an accused before the Customs 
Authorities is hit by section 25 of the! 
Indian Evidence Act and we must th^e-i 
fore hold that the statements Ex. P-J 
and Ex. P. 2 made by the accused befare 
the Customs Authorities are 
less it appears that they have bee 
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edby any inducement, threat or prom^^ 
P. W. 4 Heerasingh states that he had 
t^en down the statement of Budhram 
Ex. p. 1 and it was signed by Budhram. 
As regards Ex. P. 2 P. W. 1 Shri J. P 
Tandon has stated that he interrogated 
the accused and all the questions and 
answers contained in Ex P. 2 were writ- 
ten by him and also that the accused 
had signed the statement Ex. D. 2 after 
the same had been read out to him. In 
his statement imder section 342. Cri- 
minal Procedure Code, when the acci^ 
ed was asked to explain as to what he 
had to say with respect to his alleged 
statements Ex. P. I and Ex. P. 2 before 
the Customs Authorities, he replied 
that the Deputy Superintendent. Cus- 
toms, and the Inspector. Customs had 
both beaten him and obtained his rigna- 
tures the next day. However, he did not 
pi^uce any evidence In support of ^ 
allegation. The learned counsel for the 
accused has contended that before the 
statements Ex. P. 1 and Ex. P. 2 whlA 
are in the nature of a confession can be 
received in evidence, they must be 
shown to have been voluntarilv made. 
The material question therefore Is wh^ 
ther they have been obtained by the 
influence of hope or fear or under the 
inlluence of an Improper Inducement? 


We may In this connection draw atten- 
tion to the provisions of section 80 of 
the Evidence Act which Inter alia pro- 
^des that whenever a statement by an 
accused person, taken in accordance with 
law. and purporting to be signed by any 
Judge or a Magistrate or by any olll- 
cer authorised by law to take evidence. 
Is produced before any Court, the Court 
shall presume that the document is 
genuine and that any statement as to 
the drcinnstances under which it was 
taken, purporting to be made by the 
person, signing It la true and that such 
statement was duly taken. The presump- 
tion under section 80 can be raised 
only when the statement has been taken 
in accordance with law. The Code of 
Criminal Procedure provides how a con- 
fession is to be recorded by a Magis- 
trate (See sections 164 and 364. Crimi- 
nal Procedure Code) and the moment it 
ts shown that a confession of the ac- 
cused has been recorded In accordance 
with law and all the acts required by 
law to be done have been done it can 
then be presumed to be duly takeiL The 
presumption under section 80 thus arises 
only when a ^ confKsion Is recorded 
strictly in accordance with law. 


Since no procedure has been prescri- 
bed in law for recording of the state- 
ment by the Customs Authorities under 
section IVl-A of the Act. no presump- 
tion can be raised under section 80 of 
the Eridence Act. and It b to be d^d- 
ed cm the facts and circumstances of 


each case whether the confesrionwas free 
and voluntary. It is noteworthy in the 
present case that both the statements 
Ex. P. 1 and Ex. ' P. 2 are recorded In 
English, and the accused does not know 
English but from the way in which be 
has put his signature on these state- 
ments, it appears that he is almost Il- 
literate. There is no certificate undec 
either of these statements that these 
statements were Interpret^ to the ac- 
cused in Kindi and that he understood 
the same. On the other hand what has 
been mentioned below these statements 
is "Read over and admitted correct” 
In his statement before the Court SM 
J. P. Tandon (P. W. 2) only states that 
the statement Ex. P. 2 was read ovet 
to the acciued and then he signed It 
Reading over a statement in English to 
a person who does not know English is 
useless. Similarly it is not borne o^ 
from the evidence of P. W. 4 Shri 
Heerasingh that the statement Ex. P. 1 
a*as duly taken with due care and at- 
tention. The mode of recording depo- 
dtlon in dvil and criminal cases is to 
be found in O. 18. Rr. 5. 6. C. P. C. and 
Ss. 356. 359. 360. 361, Criminal Proc&« 
dure Code. It is laid down that the de- 
positions shall be read over or inter- 
preted when the witness does not unde> 
stand the language in which it is so 
t^en down. It is of utmost Importance 
that, if conviction Is to be based on the 
Incriminating statement made by the 
accused before the Customs Authorities 
the Court must feel convinced that the 
statement was duly taken by observance 
of all the care and caution. In the dr- 
cumstances of the present case we are 
doubtful whether the accused put his 
dgnstures on these statements after 
fully understanding the contents of the 
same. This is one aspect of the matter. 

6. Another aspect is. that the reco- 
very of the gold was made on the night 
between 14th and 15th of SeptembW, 
1958, and both these statements were 
recorded on 15-9-1958. It is clear from 
the evidence of P. W. 4 Heerasingh that 
the accused Budhram was kept in his 
custody throughout the night after the 
rewvery and also up-tlll the time the 
statements Ex. P. I and Ex. P. 2 were 
recorded. Learned counsel for the ao» 
cused has argued that these drcum- 
stances are suffident to m^e it appear 
that these statements were made under 
the influence ol some Improper induce- 
ment. We have given our careful consi- 
deration to this aspect of the matter. 
The doubt created in the mind of the 
learned Additional Sessions Judge regard- 
ing the voluntary nature of these state- 
ments cannot be said to be unreasonable 
and in the facts and drcumstances of the 
case, in our opinion, also, it would be 
Unsafe to base conviction of the accused 
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on these statements In view of the doubt 
BubsistinR on the question of the free 
and voluntary natxire of these state- 
ments. 

7. This takes us to the question whe- 
ther. apart from the statements Ex. P. 1 
and Ex. P. 2, there is sufficient evidence 
on the record to show that the gold 
Was smuggled one, and whether it was 
recovered from the possession of the 
accused? As regards the place of re- 
covery Shri Heerasingh, Inspector 
(P. W. 4) has stated that the gold was 
recovered from a bag of lime and a tin 
lying in the room in which Budhram 
Was sleeping with his family. P. W. 6 
Jagdish Chander and P. W. 7 Ajitsingh. 
who are also Inspectors of Land Cus- 
toms Department have both stated that 
on search of the house of Budhram 
they found the gold lying in one bed 
room. As against the evidence of these 
witnesses P. W. 3 Abhey Singh has de- 
posed that it was Ramjas who had point- 
ed out the gold lying in a bag of lime 
and a tin and that Ramjas and some 
children were in that room. This wit- 
ness was of course declared hostile and 
permitted to be cross-examined by the 
prosecution. Another Motbir P. W. 5 
Shri Gopal states that he does not 
remember whether any thing had been 
recovered in his presence at alL The 
accused has examined D. W. 1 Bachna- 
ram and D. W. 2 Amichand to show that 
he was living in that house along with 
his brother Ramjas and his son Hanu- 
man. 

In this state of evidence the learned 
Additional Sessions Judge came to the 
conclusion that Ramjas and Budhram 
used to reside in the house from which 
the gold was recovered and the exclu- 
sive possession of the accused over the 
house and the room from wWch the gold 
was recovered is not established. Both 
the Motbirs produced fay the prosecution 
viz.. P. W. 3 Abhey Singh and P. W. 5 
Shri Gopal have not supported the pro- 
secution on this point, and in our opi- 
nion, it would not be safe to infer the 
exclusive possession of the accused 
merely because according to Heerasingh 
W. 4) the gold was recovered from 
the room v/here Budhram was sleeping 
with his family. 

8. Apart from this there Is another 
hurdle in the way of the prosecution and 
that is, whether the gold has been pro- 
ved to be smuggled one? The learned 
Deputy Government Advocate has invit- 
ed our attention to section I78-A (IJ of 
the Act which runs as follows: 

''178-A. Burden of proof: — (1) Where 
any goods to which this section applies 
are seized under this Act in the reason- 
able belief that they are smuggled goods. 


Baj. 51 

the burden of proving that they are not 
smuggled goods shall be on the person 
from wliosG possession the ^oods were 
seized.” 

It has been urged by him that the gold 
in the present case was seized under the 
reasonable belief that it was smuggled 
and the accused had failed to prove that 
it was not smuggled. We may state at 
once, that there is no other evidence on 
the record produced by either side whe- 
ther the gold was smuggled one or not 
except the admissions contained in the 
statements Ex. P. 1 and Ex. P. 2 which, 
as stated above, are not worth reliance, 
and. therefore, all that we have to deter- 
mine is, whether a presumption can be 
raised under section 178-A of the Act 
In order to raise the presumption under 
section 178-A of the Act the Court must 
be satisfied from the evidence that the 
officer did entertain the belief ^at the 
goods seized were smuggled goods and 
that such belief was a reasonable belief. 
In order to be satisfied on the first point 
there must be direct evidence whether 
oral or written of the officer seizing the 
goods that he entertained at the time of 
seizing them or at time before it, reason- 
able belief that the goods were smuggl- 
ed one. Now in the present case in the 
application (Ex. P. 9) made to the Magis- 
trate for issue of a warrant, there is no 
mention that smuggled gold was lying 
in the premises of the accused but all 
that was stated was that it was reh'ably 
learnt "that dutiable and prohibited goods 
are secreted in the premises of Budhram." 
Even in the search memo Ex, P. 6 there 
is no mention that the gold was seized 
as it was believed to be smuggled one. 
P. W. 4 Shri Heera Singh did not state 
that he seized the gold as he entertain- 
ed a reasonable belief at the time of 
seizure that it was smuggled gold. All 
that he has stated is that the gold was 
seized as it was considered to be smug- 
gled. 

It is well established that the question 
whether there was a reasonable belief 
or not is justiciable and the Court has 
jurisdiction to consider whether there 
v/ere grounds which prima facie justi- 
fied the reasonable belief. In the pre- 
sent case, however, as already observed 
above, there is no evidence that the 
officer seizing the gold entertained, at 
the time of seizing them or at any lime 
before it reasonable belief that the gold 
was smuggled one. In these circumstances 
v/e are afraid, no presumption can be 
raised under S. 178-A of the Act for 
convicting the acciised, and the burden 
of proof which lay on the prosecution 
to prove affirmatively that it was smug- 
gled gold has not been discharged. 

9. The result is that there is no 
In this appeal and it is hereby dismissed. 
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The accused Is on bail and need not 
surrender. The bail bond is discharged. 
Appeal dismissed. 
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D. M. BHANDARI 
AND G. M. MEHTA, JJ. 

The State of Rajasthan and another. 

Petitioners v. Sawai Tejsinghji Maharaja 
of Alwar, Opposite Party. 

,^Civa Misc. Petns. Nos. 67 and 63 of 
1965, D/- 29-4-1968. 

Constitution of India, Art. 363 — Scope 
— Bar to jurisdiction of civil courts — 

Nature of — Emphasis is not on parties 
^ dispute but on nature of dispute — 

Possibility of illusory defence being rais- 
cd to invoke bar under the article — 
whether court can tmdertake preliminary 
investigation in nature of dispute. 

After the coming Into force of the 
Constitution, there Is no qu^ion of any 
act of State against the plaintiff but 
still if a dispute falls tmder Art. 363 
of the Constitution, It cannot he decid- 
^ by any court in India. The remedy 
ties ^ m^g an appeal to the Presi- 
oent to make a reference to the Supreme 
^urt of India under Art, 143 of the 
Constitution : AIR 1962 SC 1288 and 
Am 1954 SC 447 and ATO 1965 SC 
1798, Foil. (Para 19) 

Artide 363 Is a provision which shuts 
W.® liirisdlctlon of a court of law 
and like any other provldon of similar 
lature, It Is to be construed strictly so 
that a citizen of India may not be 
denied the opportunity, except when the 
case strictly falls under this Article to 
g^ his right adjudicated and decided 
by a dvll court and obtain any relief 
wMch he may be found entitled to. This 
artide Is applicable not only when 
there Is a direct dispute between the 
State and the citizen but even when the 
d^te arises in a case to which the 

State of India Is not a party and a M nr Vttso a .iji * j 
dalm is ^de either on behSf of the for^ Sfe-' General, 

state or by any rther parly to the di,. jSdte pSS ' Mridul. for Op. 

pute that the subject-matter of the dls- 

DUIfh riwCTwl Tw *1.— i-i 
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solely for the reason that the defen* 
malafide adopted a defence 
which In truth has no basis and which 

outright 
® preliminary in- 
j^tigation in the nature of the dispute 
by a court of law is permitted, there is 
M limit how far the investigation is to 
determine whether in 
defendants had a defence, 
^ced in this atuatlon, the view that 
tte court m^ be satisfied that conflict- 
have to be decided between 
where there 
decline to 

?!? 4 ..rights and . must stay the 
X, not to stay the 

action before that point is reached is to 
be preferred : 1955 App Cas 72. Rel. on, 

19S2 sc 1288 (V 49) « 

1962 Supp ( 1 ) SCR 405, PrSod 
.-Ghandra v. State of Orissa 

Juan Ysmael & Co. 
mcorporated v. Govt, of the 
Indonesia 

(1954) AIR 2954 SC 447 fV 41) 

W55 SCR 415, wKdristoVy 

•'ll®), 1830 PC 267 (V 17) _ 

&?’^_App 31B, Dallatraya JM- 
shnn Hao v. Secy of stata 

f JP 81^“ 194 P 236. 

The Jupiter oa «»b 

'> 3821 AC 262 - SO U PC ' 
/.m* Johnstone v. Pedlar lo 

(1^2) 2892 AC 492 — 61 U PC 82. 
Walker v. Baird ^ jg 
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vuat ujtt suojeci-maner or tne dis- 
pute is com^ by Art. 363 of the Con- 
stitution. This a^cle is couched In a 
language which lays em ph?iAi q not to the 
parties to the suit but to the nature 
of the dispute and If any dispute arises 
out of any provision of a treaty, agree- 
menh ^enant etc. the jurisdiction of 
the civil court is barred. (Para 21) 

If the Jurisdiction of a municipal court 
fa ousted however flimsy may be the 
defence ^ed by the defendants while 

se^g Reiter under Article 363 of the 

CM^tution. cas^ may occur where in- 
justiee may- be inflicted on the plaintiff 

HL/JIVD357/63 ' 


bhandari, j.: These two cases have 
come before this Court und^ the fS 
lowing circumstances. 

12th October 1963, Colonel His 
Maharaja Sawai Teisinehlf 
of^war filed avil Suit ^.5 Jfigei 
of the District Judge. Alwar! 
that the properties 
*tail^ m paragraph No. 4 of tiie plaiS 
properties of the plain- 
^l^endant No. 2, the State 
of ^asthan, be ejected therefrom, or, 
“ ordered to pay rent 

A decree for Rupees 
fS'PPSt also claimed for mesne pro- 
tits. These properties may be briefly do 
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cribed as (11 The stable of the City 
Palace knowa as Secretariat these days; 
(2) Daulatkhana and (3) Indraviman Sta- 
tion. The plaintiff’s case is that he was 
the Ruler of the erstwhile Alwar State 
on the 1st April, 1948, and till then he 
was the owner of all the properties be- 
lon^ng to the State of Alwar. On 1st 
April, 1948, the Alwar State merged into 
the State of Matsya and thereafter in the 
State of Rajasthan. The plaintiff made a 
claim before the Government of India 
that the "City Palace and the adjoining 
buildings be held to be the private pro- 
perty of the plaintiff. The Union of 
India accepted this claim and sent a let- 
ter D. O. No. F. 4/40/P/49 dated 14th 
September, 1949, to this effect. Accord- 
ing to the plaintiff, the City Palace and 
the adjoining buildings included the suit 
properties. The plaintiff further alleged 
that after the coming into force of the 
Constitution, the plaintiff became an 
ordinary citizen of India and became 
owner of the suit properties in that 
capacity. On 31st September, 1952, the 
plaintiff received a letter from the De- 
puty Secretary, Political Department, 
Government of Rajasthan, communicat- 
ing to him that the suit properties were 
not included in his private properties. 
On receipt of this letter, the plaintiff 
carried on correspondence with the Union 
of India but without any result. He was 
informed by D. O. No. FlO/30/59 dated 
24th December, 1959, by the Govern- 
ment of India stating that the diluted 
properties were not included in his pri- 
vate properties. The plaintiff claimed 
that the possession of the State of Rajas- 
than was mere permissive possession; but 
since it is denying the right of ownership 
of the plaintiff he had a right to obtain 
the possession of the suit properties and to 
claim mesne profits for use and occupa- 


tion for the last three years preceding 
the suit. 

3. In the written statement filed on 
behalf of the Union of India, it was 
admitted that on 28th February, 1948, 
a Government for the formation of the 
United State of Matsya was entered into 
by the plaintiff, who was then the Ruler 
Alwar, and the Rulers of Bharatpim, 
Dholpur and Karauli. Under Artide XI 
of the said Covenant, it was provided 
that the Ruler of each Covenanting State 
shall be entitled to enjoy the full owner- 
ship, use and enjoyment of all private 
properties belonging to him on the date 
of his making over of the administra- 
tion of his State. Each of the Rulers 
Was required to furnish before 1st May, 
1948, an inventory of all the immovable 
Properties, etc. held by him as private 
property. The said Article also provided 
for resolution of disputes in regard to 
the cbaractET of any property as be- 
tween the Ruler and the Union fay refer- 
ence to a nominee of the Government of 
India. Subsequently on 10th May, 1949, 
an agreement was drawn up between 
the Rajpramukh of the United State of 
Rajasthan and the Rulers of Alwar, 
Bharatpur, Dholpm and Karauli for the 
merger of the United State of Matsya 
with effect from 15th May, 1949, and 
the abrogation of the Covenant enter- 
ed into by the Rxders of the Matsya 
States. In accordance with the pro- 
visions of the Matsya Covenant, the 
Ruler of Alwar submitted an inven- 
tory of the properties which he claim- 
ed to be private, and in this was 
included the City Palace including the 
adjoining building. In their letter dated 
14th September, 1949, the following deci- 
sion of the Government of India in res- 
pect of the City Palace was communicat- 
ed to the Ruler of Alwan 


“Description 
of property. 

City Palace including 
adjoining building 


Decision of the 
States Ministry. 

AhcestraL The portion of the building 
at Present in use by the State for admi- 
nistrative purpose or for Museiun and 
Imperial Bank will continue to be’ so 
used till such time as required. The 
requirements of the State in furture 
will not be of the same order as today 
and every effort will be made to re- 
lease the accommodation at present 
occupied in the Zenana and Mardana 
Mahals at the earliest practicable date. 
The State will bear the maintenance 
cost of the portion used by it. Any 
addition or. alteration in the portion 
used by the State will require the 
prior consent of His Highness and 
should be carried out at State ex- 
pense.” 


According to the Union of India, the Ruler and the Government of India to 
above decision broadly and in outline re- terms of Article XH, Clause of the 
presented the agreement between the Covenant constituting the United state 
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of Rajasthan, which had become 
applicable, with certain amendments, to 
the Ruler of the State of Alwar. It Is 
contended that the aRreemrat was not 
complete and detailed, and there was a 
difference of opinion between the Gove^ 
ment of Rajasthan and the Ruler 
of Alwar about the precise limits of the 
City Palace and the adjomirwt proper- 
ties. After discussion with the Ruler, it 
was decided in 1952. that the main build- 
ing of the City Palace and the adjoining 
building comprising the Jagir Office, the 
Central Record. Imperial Bank, Treasury 
etc. would be treated as belonging to 
the Ruler. It was also spedfically decid- 
ed that the Ruler’s property would not 
Include the Secretariat. The Ruler of 
Alwar was informed of this decision 
through the State of Rajasthan. The 
Ruler was also Informed on 24lh Decem- 
ber, 1959. by the Government of India 
that the suit properties had not been 
recognised as his private properties. It 
Was contended that the letter dated 24lh 
December. 1959. represented the final 
agreement between the parties as regards 
the property in dispute. It is contended 
that Article 363 of the Constitution 
ousted the Jurisdiction of the court as 
regards any ^sputes arising out of any 
provision of the Covenant. It was fur- 
ther contended that without prejudice 
to the provisions of Article 363 of the 
Cot^tution. the Ruler having been a 
party to the discussion after differences 
nad arisen, it was not open to him to go 
back upon the decision finally communi- 
cated to him by the letter dated 24th 
December. 19S9. The State of Rajashan 
has also PP the same line of de> 

fence. 

4. The trial court framed several 
Issues and the first issue framed is as 
follows: 

"Is the trial of the suit barred by the 
provirions of Article 363 of the Consti- 
tution of India and the matter being 
an art of State, the adjudication of the 
same Is beyond the scope of Jurisdic- 
tion of Civil Court?" 

The defendant filed an application In 
this Court under article 228 of the Con- 
stitution praying that the suit be with- 
drawn from the court of the District 
Judge. Alwar to this Honble Court to be 
decided by this Court. Notice of this 
application was given to the plalntifL 
Arguments were heard whether this case 
Is fit to be transferred under Artide 228 
as also on issue . No. 1. 

5. The second suit has also been fil- 
ed bv Col. His' Highness the Maharaja 
TeJ Singhji;of Alwar. To this suit, the 
State of Rajasthan Is the only opposite 
party. This suit relates to a part of the 
Mardana Palace In which certain olQ- 
ees of the defendant were functioning. 
The plaintiff referred to the letter of 


A.LB. 


Shri Menon dated 14lh September. 1949, 
under which it was stated that the 
State of Rajasthan would vacate the 
lart of the City Palace as early as pos- 
sible but it failed to do so. It is urged 
that the plaintiff was entitled to rent 
or mesne profits at the rate of Rupees 
3000/- per mensem for the last three 
years wWch amounted to Rs. 1.08,000/-. 
The plaintiff prayed for a decree for 
that amoftnt. 

6. The defendant filed a preliminary 
objection to the maintainability of the 
suit stating that It was barred under 
Article 363 of the Constitution. It was 
also stated that the suit property was 
not the exclusive property of the plain- 
tiff. Several issues were framed in this 
case and the first issue was the same as 
In the other suit On an application of 
the State praying that the suit be with- 
drawn from the court of the District 
Judge. Alwar under Article 228 of the 
Conrtitution and decided by this Court 
the record of the case was summoned 
and notice of the applicaticn was given 
to the plaintiff. Arguments were heard 
both on the point whether any sub- 
stantial question of law both on the 
appUcabiUty ol Article 228 of the Con- 
stitution and also on issue No. 1. 

7. After considering the matter care- 
fully. we have come to the conclusion 
that in these eases, a substantial ques- 
tion of law as to the interpretation ol 
Article 363 the determination of which 
Is necessary for the disposal of these 
cases is involved, and we have, there- 
fore. decided to determine that ques- 
tion of law, 

8. Before we take up this question, 
we may refer briefly to the history of 
the merger of the State of Alwar In the 
United State of Rajasthan. A Covenant 
hereinafter called the Matsya agreement 
was entered Into on the 28th February. 
1948, by the Rulers of Bharatpur, Dhol- 
pur, Alwar and Karauli by which the 
United State of Matsya came into be- 
ing on Ist April. 1948. The Covenant 
provided the Integration of the territo- 
ries of these four States into one State 
by the name of the United State of 
Matsya. Article VI of the Covenant pro- 
vided that the Ruler of each Covenant- 
ing State shall as soon as mav be prac- 
ticable and in any event not later than 
the 15th March. 1948. make over the 
administration of his State to the RaJ- 
pramukh and thereupon all rights, au- 
thority and jurisdiction bclon^ng to the 
Ruler which appertained or were Inci- 
dental to the Government of the 
Covenanting State shall vest in the Uni- 
ted State, Article XI provided for the 
private properties ol the Ruler and runs 
as follows: 

"(I) The Ruler of each Covenanting 
State shall be entitled to the full owner- 
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be as agreed to between the Govern- 
ment of India in the States Ministry and 
the Ruler concerned and ^e settlement 
of properties thus made shall he hn^ 

It may be mentioned that both me 
Covenants and the 

ed a guarantee on behalf of the Uov 
Irnment of India and in this sense to 
these documents. the . 

India was a party. With regard to the 
private property of the Rojer of 
tiie letter dated 14 th September. 1949, 
was sent to the plaintiff by Shri V. P. 
M^on on behalf of the Government of 
India with a copy of ^e final ‘"vent^ 
of his private property. In both toe 
cases the foundation for the plainUffs 
Site is this letter and the copy of toe 
inventory of the property which he sent 
«nth the letter The material portion ot 
toflettlr hS already been referred to 
above. 


9. According to the 
ventorv with the letter w^ toe fiml 
list of his private property which recdv- 
ed toe approval of the Government of 
India and that toe Oty Palace mcludmg 
the adjoining buildings mentioned m toe 
invent^ included the suit property in 
S cLe No. 5 of 1963 filed m the court 
Tthe District Judge, Alwar. .It is con- 
tended on behalf of toe Plamtiff toat 
S retot, to this to 

been a final approval of the ‘govern 
ment of India and the contention of the 
GovLment of India that it was nota 
final approval was wrong. In ttes cas^ 
toe argument is toat with the aMicahon 
S his sovereign powers ^Y the ^ 

Alwar on the formation of the umxea 
state of Matsya. the plaintiff becam e a 
nrivate citizen owning pnyelf property 
the extent of which was Iiually approv- 
ed by the Government of 
letter of Mr. Menon dated Mth Sept- 

rr- '.“llk^'of ‘^irs."unir” Mn“l 

nSTtotlMbll dVto and as il failed to 
too it was bound to reimburse the 
^faintif L This in brief is toe gist of the 
^as p of the plaintiff in both toe suits. 

in In suit No. 5 of 1963. the defence 

of toe defendants is that toe letter of 
Shri Menon did not speafy clearly toe 
limits of toe adjoining buildings to too 
P^ace and later on ^ , '^as found toat 
toe suit- properties mvolved in ^c 5 

were not part of the ^ 

of the plainUff. In f^vil s^l N 
1963. toe defence of the State ^ tbaf 
than which is the sole defendan 
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case is that part of Mardapa M^al to 
its possession was not the exclusive pri- 
vate property of His Highness. 

11. We have thus mentioned the 
nature of the disputes involved to Iwth 
the cases and we have examined wh^ 
ther such disputes are not justiaable ^ 
the Civil Courts to view of Article 363 
of the Constitution. 

12. Article 363 runs as follows: 

"363. (1) Notwithstanding anytl^ to 

tbig Constitution but subject to the pro- 
visions oi Article 143, neitiaeT the 
Supreme Court nor any other Court 
shall have jiuisdiction in any dispt^ 
arising out of any proviaon of a treafa^ 
agreement, covenant, engagement, aanad 
or other girnUar instrument which was 
entered into or executed before the com- 
mencement of this Constitution by any 
Kuler of an Indian State and to which 
the Government of the Dominion of 
todia or any of its predecessor Govern- 
ments was a party and which has or has 
been continued in operation after such 
ccTomencement, or to any dispute in res- 
pect of any right accruing under or any 
liability or obligation arl^g out of any 
of theprerwdons of this Constitution rela- 
ting to any such treaty, agreement, 
covenant, engagement, sanad or other 
rimiia r tostniments. 

(2) In this article— 

(a) "Indian State” means any territory 
recognised before the commencement of 
this Constitution, by His !.laiesty or toe 
Government of the Dominion of India 
as being such a State; and 

(b) "Ruler” includes the Ihince,ChJel 
or other person recognised before such 
commencement by His Majesty or toe 
Government of the Dominion of India 
as the Ruler of any Indian State.” 

This Artide shuts out the jurisdiction of 
all the coxirts to any dispute arising out 
of any provision of a treaty, agreement, 
covenant, engagement, sanad or other 
similar instrument which were entered 
into or executed before the ■ commence- 
ment of the Constitution by any Ruler 
of an Indian State. It is urged on be- 
half of the defendants that to both toe 
suits there was a dispute arising out of 
the provisions of the Covenants, and the 
agreement dated 10th May, 1949, to 
both of which the Dominion of India 
was a party and which had continued to 
operation after the commencement of 
the Constitution. ’ The crux of the matter, 
therefore, is to exainine to each case 
whether in deciding these suits the 
court would be called upon to decide or 
adjudicate any dispute ariring out of any 
provisions of the aforesaid Covenants or 
of the aforesaid agreement 

13, We first take up suit No. 5 of 
1963. In order that tlw provisions rf 
Article 363 be attracted to this case^ 


there must be a dispute which must 
arise out of any provisions of the afore- 
said Covenants or must arise out of the 
agreement. The contention of the plain- 
tiff is that none of these conditions are 
satisfied. It may be said that so far as 
the provisions of the Covenants are con- 
cerned, there was no dispute between 
the parties. Both the sides agree .with 
regard to their contents and their terms. 
Nor is there any disagreement about the 
interpretation of any clause contatoed in 
these Covenants. 

14. On behalf of the defendants, the 
contention is that under Article XH (3) 
of the Rajasthan Covenant, the private 
property of the ruler of each Covenant- 
ing State shall be as agreed between the 
Government of India and the Ruler con- 
cerned and the settlement of the pro- 
perty thus made shall be final and the 
dispute that has arisen Is with regard 
to the terms of the agreement as em- 
bodied to the letter dated 14th Sept- 
ember, 1949. Learned counsel for the 
plaintiff argued that the letter dated 14to 
September, 1949, was not an agreement 
but It merely conveyed the decision of 
the Government oi India on the daim 
of the plaintiff which he had preferred 
under Article XI of the Matsya Coven- 
ant and it cannot be said that it contoto- 
ed any agreement between the Ruler 
and the Government of indta, 

15. An inventory was submitted under 
Article XI of the Matsya Cwenant but 
^ the time dedsion was taken by the 
Government of India, the United State 
of Matsya had merged in the United 
State of Rajasthan and under Artide 301 
of the Rajasthan Covenant, It was con- 
templated under sub-clause (3) that the 
private properties of the ruler shaU ba 
as agreed to between the Government of 
India and the Ruler concerned. In our 

tiwfc knewpOTsAtA tiie rtstW 

of such agreement. The concluding para- 
graph of that letter clearly shows that 
the settlement of the Inventory was an 
integral part of an over-all agreement In 
respect of all outstanding matters of dis- 
pute and did not stand by Itself, The de- 
fendants have in this case raised a dis- 
jwte vtith regard to that agreement on 
the point that the description given to 
the inventory did not include the suit 
property. Such a dispute cannot be said 
to be not a dispute arising out of the 
provisions of the agreement between the 
Government of India and the Ruler 
which was contemplated with regard to 
private properties under ^use (3) of 
Article 3CII of the Covenant. 

16. Learned counsel for the plaintiff 
then argued that after abdication of 
his sovereign power, the ruler of Alwar 
became a private citizen though for the 
purpose of Constitution, he remained a 
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Ruler, and as a private citizen he could 
own private prope^ and the extent of 
his private properties was settled by the 
Government of India by that letter and 
as a private citizen he has a right to get 
an adjudication by a civil court on the 
point whether a particular property has 
been recognised by the Government of 
India or not and such adjudication can- 
not be said to be barred under Art. 363 
of the Constitution because if such an 
interpretation of Article 363 will be 
adopted, the plaintiff will be put in a 
position worse than that of a private 
citizen. He has placed before us various 
authorities of the Privy Council and the 
Supreme Court to show that a private 
citizen . of India could enforce any right 
which he possessed before the commen- 
cement of the Constitution if those rights 
had been recognised by the State. 

17. We need not review the enfee 
law on the subject and the following 
propositions may be taken to be well 
settled on the authority of the judg- 
ment of the Supreme Court in Promod 
Chandra v. State of Orissa, AIR 1962 SC 
1288; 

"On an examination of the authorities 
discussed or referred to above, the fol- 
lowing propositions emerge. (1) 'Act of 
State' is the taking over of sovereign 
powers by a State in respect of territory 
which was not till then a part of its 
territory, either by conquest, treaty or 
cession, or otherwise, and may be said 
to have taken place on a particidar date, 
if there is a proclamation or other public 
declaration of such taking over. (2) But 
the taking over of full sovereign powers 
may be spread over a number of years, 
as a result of a historical process. (3) 
Sovereign power, including the right to 
legislate for that territory and to admi- 
nister it, may be acquired without the 
territory itself merging in the new 
State, as illustrated in the case in 57 
Ind. App. 318: AIR 1930 PC 267. (4) 
Where the territory has not become a 
part of the State, the necessary autho- 
rity to legislate in respect of that terri- 
tory may be obtained by a legislation of 
the nature of Foreign Jurisdiction Act. 

(5) As an act of State, derives its autho- 
rity not from a municipal law but from 
ultra-legal or supra-legal means, Muni- 
cipal Courts have no power to examine 
the propriety or legality of an act which 
comes within the ambit of 'act of State’. 

(6) "Whether the act of State has refer- 
ence to public rights or to private rights, 
the result is the same, namely, that it is 
beyond the jurisdiction of Municipal 
Courts to investigate the rights and 
wrongs of the transaction and to pro- 
nounce upon them and, that, therefore, 
such a Court cannot enforce its deci- 
sions, if any. It may be that the presump- 
tion is that the pre-existing laws of the 


Mwly acqiMed territory continue, and 
that according to ordinary principles of 
International Law private property of 
the citizens is respected by the new 
sovereign, but Municipal Courts have no 
jurisdiction to enforce such international 
obligations. (7) Similarly by virtue of 
the treaty by which the new territory 
has been acquired, it may have been 
stipulated that the precession rights of 
old inhabitants shall be respected, but 
such stipulations cannot be enforced by 
individual citizens because they are no 
parties to those stipulations, (8) The 
Municipal Courts recognised by the new 
sovereign have the power and the juris- 
diction to investigate and ascertain only 
such rights as the new sovereign has 
chosen to recognise or acknowledge by 
legislation, agreement or otherwise. (9) 
Such an agreement or recognition may 
be either express or may be implied 
from circumstances and evidence ap- 
pearing from the mode of dealing with 
those rights by the new sovereign. Hence, 
the Municipal Courts have the jurisdic- 
tion to find out whether the new sover- 
eign has or has not recognised or ac- 
knowledged the rights in question, either 
expressly or by implication, as afore- 
said. (10) In any controversy as to the 
existence of the right claimed against 
the new sovereign, the burden of proof 
lies on the claimant to establish that the 
new sovereign had recognised or ac- 
knowledged the right in question." 

18. Learned counsel for the plaintiff 
has laid stress on propositions Nos. Sand 
9_ and urged that the right of the plain- 
tiff to the suit property was recognised 
by both the Government of India and 
the State of Rajasthan and if there is 
any doubt on this point, the Municipal 
Court has the jurisdiction to find out 
whether they had or had not recognised 
the rights of the plaintiff to the suit pro- 
pepy. This is the position which every 
citizen of India can take up as against 
the State, and there is no reason why 
the plaintiff who was at one time the 
Ruler of a princely State of Rajasthan 
be not allowed to take up this position. 

19. Learned counsel has also sub- 
mitted that the sovereign cannot exer- 
cise an act of State against its own 
subject. If we leave aside Article 363 oi 
the Constitution, this contention of learn- 
ed counsel for the plaintiff is correct in 
the eye of law. It has been held that a 
Ruler of a State becomes an Indian citi- 
zen after the coming into force of the 
Constitution and as against him the 
State cannot exercise any act of State. 
In this connection we may refer to the 
following observations made in Viren- 
dra Singh v. State of Uttar Pradesh, 
1955 SCR 415 :(AIR 1954 SC 447): 

"Article 1 (1) sets out that lodia sh^ 
be a Union of States and clauses (2; an 
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(3) define the territories of which India 
shall be composed. They include the 
territories in which the disputed lands 
are rituate. Article 5 defines Indwn citi- 
zens. They include in their wide em- 
brace the Rulers of Charkhari and 
Sarila who made the Rrants, the peti- 
tioners who received them and those 
who now seek as an act of State to 
make the confiscation. It is impossible 
for a sovereign to exercise an act of 
State against Its own subjects. However 
disputable the proposition may be that 
an act of State be exercised against 
a citizen who was once an alien the 
right being only in abeyance till exer- 
cised there has never been any doubt 
that It can never be exercised against 
one who has always been a citizen from 
the beginning in territory which has 
from Its inception belonged to the State 
seeking to exerdse the right This is so 
even on the English authorities which 
cldm far higher rights for the State 
than other Laws seem to allow. Lord 
Atkinson said in Johnstone v. Pedlar. 
(192l> 2 A. C. 262 at p. 281: 

*The last words of Lord Halsbury*fl 
Judgment clearly suggest that the Gov- 
ernment of this country cannot assert 
as a defence against one of their own 
subjects that an act done to the latter's 
injury was an act of State, since such 
a subject clearly could not rely on his 
own sovereign bringing diplomatic pres- 
sure against himself to right the sub- 
ject's wrong. In confonnity with this 
principle it was held In Walker v. Baird. 
(1892) A. C 491 that where the pL^- 
tiffs are British subjects in an action for 
trespass comndtted witWn British terri- 
tory in time of peace It is no answer 
that the trespass was an act of State, 
and that thereby the Jurisdiction of the 
Municipal Courts was ousted.' 

And so Lord PhilUmore said at page 
295: 

'Because between Her Majesty and 
one of her subjects there can be no such 
thing as an act of State." 

Thus after the coming Into force of the 
Constitution, there is no question of any 
act of State against the plaintiff 
etill if a dispute falls under Article 363 
of the Constitution, it cannot be decid- 
ed by any court in India. The remedy 
lies by m^ng an appeal to the Pred- 
dent to make a reference to the Supreme 
Court of India under Article 143 of the 
Constitution. 

20. In Usmanali Khan t. Sagar 
Mai. AIR 1965 SC 1798. the mat- 
ter has been pirt in another form by 
pointing out. that Article 363 preserves 
the political character of the obligation 
entered into by the State of India by 
ousting the jurisdiction of the ^urts to 
such, questions. It has been observed: 

"The guarantee given by the Govern- 


ment of India was In the nature of a 
treaty obligation contracted with the 
S3verelgn Rulers of Indian States and 
cannot be enforced by action in muni- 
cipal courts. Its sanction is political and 
not legaL On the coming into force of 
the Constitution of India, the guarantee 
for the payment of periodical sums as 
privy purse Is continued by Art. 291 of 
the Constitution, but its essential poli- 
tical character is preserved by Art, 363 
of the Constitution and the obligation 
under the guarantee carmot be enforced 
In any municipal courL" 

2L Article 363 la a provision which 
shuts out the jurisdiction of a court of 
law and like any other provision of 
gimiUr nature it is to be construed 
strictly £0 that a citizen of India may 
not be denied the opportunity, except 
when the case rtrictly tails under this 
Article to get his right adjudicated and 
decided by a dvil court and obtain any 
relief which he may be found entitled 
to. This article is applicable not only 
when there is a direct dispute between 
the State and the dtlzen but even when 
the dispute arises In a case to which 
the State of India is not a party and 
a claim is made either on behalf of the 
State or by any other party to the dis- 
pute that the subject-matter of the dl^ 
pute is covered by Article 363 of the 
Constitution. This article is couched in a 
language which lays emphasis not to the 
parties to the suit but to the nature of 
the dispute and if any dispute arises out 
of any provision of a treaty, agreement, 
covenant etc. the Jurisdiction of the 
dvil court is barred. 

22 . Now in a suit In which the State 
of India is not a party and an illusory 
dispute Is raised by a defendant, can 1C 
be said that the jurisdiction of the court 
Is barred? If so. would it make any in- 
ference In which the .State of India is 
a party? These points we are compelled 
to examine because in both the cases It 
is strongly emphasized by learned coun- 
sel for the plaintiff that the defendants 
are raising disputes which have altoge- 
ther no substance but which have been 
raised by them only to defeat the claim 
of the plaintiff by Invoking Article 363 
of the Constitution. Whether this Is 80 
In both the cases, we shall dedde pre- 
sently. At this stage, let us consider 
whether the Jurlsdlctlotv of the court of 
law is ousted as soon as a dispute aris- 
ing out of any provision of a , treaty, 
agreement etc. is raised or the dvil co\it 
can at least examine whether the dispute 
Is not ^together illusory and the de- 
fence raised by the defendant on the 
very face of it untenable. 

23. We realise that In answering th’a 
above question, we are faced vdth a 
very difficult , proposition of law. One 
dew may be that howsoever illusory tlw 
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dispute may be. It k not 

law to decide it becax^e a <iispute 
been raised. The other view may be that 
the court of law should examine whether 
?rLa fade there is no vaUd fo^ 

rasineUiat depute that 
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proceedings on the ground that it po^ 
sesses, for instance, a contractual mterest 
to the property to which the artion 
relates. In such a case the court is faced 
with a dilemma. On the one hand the 
court itself offends the prindple of un- 
ja... i£ 14. +Vj£j. cnvprPifJn to 


pnma ^ ,,rViPTi there is court liseu oiieiiui? uic ~ 

raising that dispute and ^nen mere if it requires the sovereign to 

no valid ground, the court xmy a clairS; on the otter hand it 

no dispute reaUy exists If be content with the bare 

»_ 1+ mnv m certairi uiiculuj. +V*«+ ronir nr mav 


HO dispute reauy 

Is adopted, it may in pei^ th Jt^e 

stances result in such M^bce 

court of law may shudder to conJ^_ 

?SrwhU'lndis 1 .SIS“belo„SS to ^ 


establisn a aaim; on me ouici ** 

can scarcely be content with the bare 
assertion of a claim that may or ni^y 
not in fact be baseless. Deahng with 
this latter position. Lord Greene, m 
Haile Selassie v. Cable and Wireless Co. 
Ltd., (1938) Ch. 839 remarked; 

It would be a strange result if a per- 
peny ‘the defence that son claiming property in the hands of. 

^d such person r^es “ ^ ^f fhp or a debt alleged to be due by. a private 

f hP cSrt of Uw be justi- individual in this country, were to he 
Buler, Would the court ^ tbe right to have his claim 

fied m rejecting tte jurisdiction adjudicated upon by the courts merely 

?? o^JeSt of^SSr: gf St Li'iSo ?o. 

FF"" €.m St ' t 0.24, .40 s 

MflFtbf'^wir Si/'b'; &irtvX’!ian xihS srs 


25. Witt regard to this view, the 
Privy Council observed in Juan Ysmael 
& Company Incorporated v. GovenOTcnt 
of the Republic of Indonesia, 1955 AL.14 

at p. 87 that . . 

"The view that a bare assertion by a 
carefully, mere is nu e^- foreign government of its claim is suf- 

on this point. Cases have an . gcient has the advantage of being logi- 


fn^ran U 

^Toi'fe under Article 363 

of the Constitution? 

24 We have examined this 

cartfully -nfere is no direct au honty 
careiujiy. Viairo arisen m i^U- 


on mis poinu ^ Smmunitv ficient has me aavanid^e 

gland in connectiori wtt i ^ and simple in apphcaUon. but h mav 

enjoyed by a sovereign of su injustice if the 

a court of law in tte claim asserted by the. foreign govern- 

taken is that there is no umii m ^ ma'-* 


claim assertea ov me. 
ment is in fact not maintainable and the 
view of Scrutton L. J- h^ not found 
favour in subsequent casp. . 

After examining several cases it was 
observed as follows: 

• vvnemer property "In their Lordships’ opinion the wew 

immunity where an Inter . by of Scrutton L. J. that a mere assemon 

to which an.action relates is cmi^^ ^ ^ foreign gover^ent to 

a sovereign is not ao cleM, nropertv the subject of an action com- 

?-ltv is to define what^memt^W property and 


Kunmr^eo™^ 

'’'"meiher there is any Igiit tt 

immunity where ^Interest in P^ 


Ser^st sufficient to. f 

proceedings. It is obvious that If tte b^e 

brr be°^lga^§S ^as 

doctrine of immunity miRht be nothing 
tint a cloak for mjustica 
Then the author mentions some cases in 
which tte immunity has been held to be 
unUmitS and proceeded to observe as 

coJiSorod covor the sltueton where 
ouster of a sovereign State from ns 


property mf» suujcui u* o.. ----- 

pels the court to stay the a^on and 
decline jurisdiction is against the weight 
of authority, and cannot be supported 
in principle. In their Lordships opinion 
a foreign government claiming that its 
interest in property will be affect^ by 
the judgment in an action to which it 
is not a party, is not bound as a condi- 
tion of obtaining immunity to prove ite 
title to the interest claimed, but it must 
produce evidence to satisfy the court 
that its claim is not merely illuso^. nor 
founded on a title manifestly defective. 


consiaerea cuvci .. founded on a title maniiebuy ucicutxvc. 

ouster of a sovereign State from ik satisfied that con- 

existing ownership. Posse^on or CO trol ^ have to be decided m 

is tte object of tte ^rSeni relation to the foreign Kove^ent^t 

What raises a far more ‘=°,^'’'^’i^y°reign claim. When the court reachj^^ 

however is an ^^etween two point it must decUne to d^^but it 

M-SS rX TSlv of ff«b« and mua, stay fta 
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ought not to stay the action before that 
point Is reached.” 

This view of the Privy Council was con- 
sidered by the House of Lords inRahim- 
toola V. Nizam of Hyderabad, 1958 AC 
379. Lord Denning in his spee^ observ- 
ed as follows at pages 415-416: 

"It has sometimes been supposed that 
there is an absolute rule that a foreign 
Government cannot be impleaded in our 
courts in any dxcmnstances, and, as a 
corollary, that it cannot be asked to 
come to our courts to litigate about Its 
interest in property. That is supposed 
to be the result of Dicey’s rule and Lord 
Adkin’s two set propositions. But there 
are diffiodties in it. To begin with, the 
rule about "not impleading a foreign 
Government” is by no means universal 
or absolute, as 1 show. In the next 
place, the rule about "property” only 
applies, I to property which plain- 

ly or admittedly briongs to a foreign 
sovereign, or plainly or admittedly is in 
his possession or control. It Is not ap- 
propriate in cases such as the present 
where the question ‘*to whom does this 
debt belong?”. . . ."whose property Is it?” 
is the very question which has to be 
decided in the acUott It cannot also be 
the question which has to be decided on 
a summons to stay. It Is obvloxa that, 
11 that is the question to be decided by 
the cou^, it ought to be decided at the 
trial— or. at any rate, at a trial after full 
discovery and examination of witnesses. 
Instead of being done imperfectly at 
this preliminary stage with no disco- 
very and on insufficient materials. Lord 
Maugham was of that opinion. He 
thou^t the foreign Government ought to 
prove its title. But If that is to be done, 
there is no point in a stay. You ntight 
as wril have the trial anyway. 

'What is the alternative? If the foreign 
Government has not to prove its title, 
win a mere claim by It suffice? That Is 
the only lo^cal alternative, as Scrut- 
ton L. J. p^ceived. He pointed out that 
if the fordgn Government Is not to be 
Impleaded, directly or Indirectly. It must 
not be called upon for proof of any- 
thing, not even to show good cause; see 
(1924) 40 T. L. R. 815. But the Privy 
Council have refused to carry the rule 
about "not impleading a "foreign Gov- 
ernment” to that absoltrte extreme. It 
would be far too unjust to a plaintiff in 
an English court: see 1955 A. C. 72. But 
Is there any halfway house? The Privy 
Council there said that a foreign Gov- 
ernment Is not bound to prove its title 
"but it must produce "evidence to satis^ 
the court that its claim is not manly 
Illusory, nor foimded on a title manifest- 
ly defective*. Even this leaves many 
questions unanswered. What degree of 
^d^ce Is needed for this purpose? And 
If the foreign Government produces 
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some evidence, is it not open to the 
plaintiff to displace it? And if the plain- 
tiff does succeed in displacing it (as the 
Nizam did here)— so that on the imcon- 
troverted affidavits there is no longer 
an ai^uable issue — is the foreign Govern- 
ment still entitled to a stay?” 

26. It is not oizr purpose to review 
the entire case law on the subject nor 
Is it necessary to do so. Strictly spew- 
ing, the principles contained in the 

cases decided by the highest courts in 
England are not directly applicable to 
the cases before 1 : 3 . But nonetheless,] 
they do show that if the jurisdiction of 
municipal court Is ousted however 

flimsy maybe the defence raised by the 
defendants whQe seeking shelter under 
Article 363 of the Constitution, cases 
may occur where Injustice may be infli- 
cts on the plaintiff solely for the reason 
that the defendants have mala fide adopt- 
ed a defence whldi In truth has no basis 
and which the court of law would reject 
outright. On the other hand, if a pre- 
lunlnary investigation In the nature of 
me dispute by a court of law is permitted, 
there is no limit how far the investiga- 
Is to go in order to determine whe- 
merintTOth the defendants had a defence, 
Haced in this situation, we prefer to 
their lordships 
of the Privy Council that the court must 
be Milled that ccrnfllcting rights have 
to be decided between the parties and 
it Is only where there is such a case 
that It must decline to dedde the rights 
and must stay the action, but It ought 
not to stay the action before that point 
is reached. 

27. Applying this test to suit No. 5 
of 1963, we find that the inventory at- 
tadied to the letter of Mr. Menon dated 
34tb September. 1949, mentioned that 
fte City Palace including the adjoining 
building Is to be treated as private pro- 
perty of the plaintiff but the extent of 
adjoining building is not to be found 
with precision In that Inventory and 
there Is really a dispute between the 
parties in this case whether the suit pro- 
perty was Included In the expresrion 
•adjoining building.* 

2S. This dispute no doubt arises out 
of the provision contained In the letter 
dated the 14th September, 1949, but, as 
we have already pointed out, it embodies 
the agreement referred to in Article 303 
of the Constitution. 

29. This being the position. In our 
opinion, issue No. 1 in suit No. 5 of 1963, 
should be partly decided in favour of 
the defendants and it Is held that the 
suit is barred by the provision of Arti- 
cle S63 of the Constitution. 

30. Now we come to sttit No. 4 of 
1963. The principle which we have 
adop^ with regard to suit No. 5 when 
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applied in this case, leads to ^he cradu- 
Ifon that the property . about ^ch 
mesne profits are claimed in tins suit w 
part of City Palace itself. It is a pan 
of Mardana Mahal as men^ned ^ 
decisira of the State Ministo^ embodied 
of Sri Menonwith regard to 
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33. The result is that suit No. 5 of 
1963 (CoL H. H. Maharaja Sawai Sta 
Tej Singh of Alwar v. The Umon of Ifadia 
and another) is dismissed. We award no 
costs to the defendants m t^ case. S^ 
No. 4 of 1963 (CoL H. H. Maharaia Shn 

rnA4r??-nrr1-» nf AlwaT V« otatS 01 


of Mardana Manai as ^ a of 1963 (CoL H. ±1. Manara^a oxui 

decS of the State Min^t^ " sSd to lawd TejsiSgh of Alwar v. State of 
in the letter o^Sri Menon mth «gar^ Rajasthan) is remitted to the taal co^ 

the private properly of ^e pl^tiH^tng •‘bg bedded as mentioned above. _ We 

1 mpntioned that every e award any costs to the plaintiff 

in this Court. 

RSK/D.V.C. 


the private properly or 

SSf ^‘ahaFTtt Plf ip“5 

tVii<? is conceded but it is said that the 
suit nroperty was not the exclusive pro- 
perty oTth^ ^aintiff but what is ^ant 
it ^ not exdusive prope^ of 
the pStiff is. not cl^hed. 

^H^iJp^^oethe plaintiff is 


Order accordingly. 


Are 1969 EAJASTHAN 61 (V 56 C 13) 
C. M. LODHA, J. 

Shyamesh, Petitioner v. PubHc Pro- 
Slr'SSS 81 and 86 f 

as- 

&U.=m to «5.as‘- I' 


Xlic UACIXIA 

^rXc^TlrtterTdajJ- 

I960, from Mirust^ of ‘ 

para No, 3 of which runs as follows. 

"Regarding the buildings recogmsed ^ 
Yoim ffighness’ private prope^. but 

S°aSt£Kd u&sed by the Gov^- 
S“t hivf toay wotod 

ment nave rinrchasme them 


(A) Criminal P. C. (1898), Ss. 198B, 
4(1) (h), 4 (1) (f), 259. 270, 492 - Com- 
plaint under S. 198B - Transfer of case 
-—Charge of case handed over to another 
Public Prosecutor — Such Prosecutor 
must he deemed to he complamant. 

It is by virtue of his office as a Public 
Prosecutor that a PubHc Prosecutor 

• J.1 ** * ~ _ 


ment of Rajasthan, me Prosecutor that a FuDUc .^rosecuwi, 

ment have informed, us that they w acouires the authority to file a com- 
be prepared to colder py plaint under section i^SB with tte pre- 

if you are agreeable to tl^ oi^ wous sanction of the Govenraent. There- 

parting with the proprieta^ nghte g^^g ^ transferred to 

these buHdings, you wU be eh^atmg Court of Session and any Public 

a cause of potential envina the Prosecutor holding the ^arge of the 

State Government and ^o case puts in appearance, the case is not 

exnenditure on the payment of liable to be dismissed on account of the 

S nn San We, therefore, feel that haoiyo oe Prosecu- 

S s4gg?stion is worth consideratiom H previously mstituted the 

TOur Highness agre^ you no doubt a PubHc Prosecutor m 

inform that State Government. . charge of the case before such trmsfer. 

This letter exposes the ^ When the case is transferred the PubHc 

rf“dS^0Ptod by the State Gov- |SS<X,Svvhom theeherseol the^e 

eWent. . given, stepsintothesho.es of the PubHc 

31 Thus in our view, ^ Prosecutor who has i^tuted the com- 

reS’dSiTe between the Parties so as to ^ be deemed to be the 

^tfth??u^dic^^of the gstart Ju^. complainant for aH purposes. 

SJtiom if may^ be ^^giSel (B) Criminal P. C. (1898), Ss. 259 and 

SLSt^ts“bo^^th4";V^ouT"tlS tSlas^ -i?kc^tio“n fo Sr^ 

th^ 4 no genuine dispute about the Coim ^^arge accused in the ah- 

Sof^pVSfta'^ oi'«yfi°“ PuhUc Ptotocoto. 

cove^,toyg “S: 

templated m A^ • g^gg 


a subject. Thus, m o ^ggi^ed in 

No. 1 in me do not think 

S IS loteoWSf £ 

S tiS Sttos to thta otvio occord- 
ing to law. 


Court has ample cuscrenon lu 

nr not to discharge accused in the ah- 

sLce of complainant, Puhhe Prosecutor 

Refusal to discharge doM n^ 

sarily make his order dlegal. (Para 12) 

(C) Criminal P. C. (1898), S. 198B -- 
Complaint under— Agirtieved person not 
required to sign nor his 
sary as a complamant. (rara iij 

S D. Rajpurohit, for Petitioner Dn 
S. K Tiwari, Deputy Govt Advocate, for 

the State. revf- 

OBDER; These are two connected r 

sions arising out of the ordcrs_^ - 


HL/HL/D370/68 
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learned Sessions Judge. Jodhpur dated 
14th December. 1967 in Criminal Origi- 
nal cases No. 5 of 1964 and No. 6 oi 
1965. 

2. In view ol the short point Involv- 
ed In these cases it is not necessary to 
set out the facts in detail. Suffice it to 
say that the petitioner Shyamesh who is 
an editor and publisher of a weeUy 
newspaper 'Karwaf published an alle^ 
ged defamatory article against Shn 
Gumansingh, the then Superintendent of 
police, at Pali. After obtaining the pre- 
vious sanction of the Government of 
Bajasthan in this behalt the Public 
secutor. Pali filed a complaint under 
sections 500. 501 and 502. Indian Penal 
Code on 6-7-1964 in the Court of Ses- 
rions Judge, Pali against the accused 
peUtioner in accordance vnth the provi- 
sions of S. 198-B. Criminal Procedure 
C^e. 

3. It appears that the accused peti- 
tioner moved an application before this 
Court for transfer of the case to 
some other Court lor reasons which It 
Is not necessary to relate here. This 
^urt eventually withdrew the case 
from the Court of Sessions Judge. Pali 
and transferred it to the Court of Sp- 
slons Judge, Jodhpur lor trial. I am in- 
formed that an objection about misjoin- 
der of charges was taken before the 
teamed Sesrions Judge on behalf of the 
accused as a result of which there were 
two cases registered In respect of this 
complaint, and they were numbered as 
Crlrninal Original cases No. S of 1964 and 
No. 6 of 1065. Alter some evidence on 
behalf of the prosecution had been 
recorded Hon’ble Shri Lehar Singh 
Mehta, who was seized of these cases as 
Sessions Judge. Jodhpur, was elevated to 
the Wgh Court and Shri Kalvan Dutt 
Sharma succeeded him as Sessions Judge. 
Jodhpur^ 

Consequently there was a de novo trial 
before Shri Kalyan Dutt Sharma and 
when the case came up before him on 
14-12-1967 for recording the prosecution 
evidence an application was moved 
wherein a preliminary objection was 
taken on behalf of the accused petitioner 
to the effect that the cases should be 
dismissed under S. 259. Criminal Proce- 
dure Code as the complainant viz. the 
Public Prosecutor, Pali was absent To 
be more specific the contention of the 
accused-petitioner was that the cases 
had been taken cognizance of upon a 
complaint made in writing by the labile 
Prosecutor. Pali and as such the Public 
Prosecutor, Pali was the complainant and 
since the procedure prescribed for the 
trial of such a complaint was the same 
as prescribed for the trial by a Magis- 
. trate of warrant cases instituted other- 
wise on a Police report section 259. Cri- 
. mlnal . Procedure C^e had full appUca- 
/ 


tlon and therefore It was prayed that the 
Court may be pleased to exercise Its 
powers under section 259. Cr. P. C.. and 
dismiss the cases on account of the fail- 
ure on the part of the complainant to 
appear before the Court 
It may be stated that the Public Pro- 
secutor. Jodhpur attached to the Court 
of Sessions Judge, Jodhpur was looking 
after these cases ever since they were 
transferred to the Court of Sessions 
Judge. Jodhpur. He. therefore, opposed 
the preliminary objection raised on be- 
half of the accused petitioner and con- 
tended that he was entitled to appear 
and act on behsdf of the State in the 
case and that his presence was sufficient. 
The learned Sessions Judge disallowed 
the preliminary objection and held that 
the appearance of the PubUc Prosecu- 
tor. Jodhpur who held charge of the case 
was sufficient In the eve of law. He 
also held that Shri Guman Singh the 
aggrieved person, who was present in the 
Court had put his signatures on the 
complaint, and. therefore, in his view 
no case for dismissal of the complaint on 
account of the non-appearance of the 
Public Prosecutor. Pali was made out In 
this view ol the matter the application 
by which the aforesaid preUminary 
objection was raised by the petitioner 
was rejected. The petitioner has there- 
fore come up Is revision before this 
Court 

4 . The controversy raised by the 
learned counsel for the petitioner cen- 
tres round one question viz. whether the 
appearance of the Public Prosecutor. 
Jodhpur in these cases before the Ses- 
rions Judge. Jodhpur was suffident in 
the eye of law. In other words whether 
the cases were liable to be dismissed on 
account of non-appearance of the Public 
Prosecutor. Pali. 

5» It may he stated e.t ttve witset tbAt 
no authority exactly, on the point has 
been cited at the Bar and the question 
has therefore to be decided on the inter- 
pretation of the relevant sections of the 
Criminal Procedure Code and on first 
principles. For a correct appraisal of the 
Point canvassed before me It would be 
necessary to reproduce the relevant por- 
tions of section 108-B. Criminal Proce- 
dure Code: 

*'108-B (1) Nothwithstanding anything 
contained In this Code, when any of- 
fence falling under Chapter XXI of the 
Indian Penal Code Is alleged to have 
- been committed against the President, 
or the Vice-President, or the Governor 
or Rajpramukh of a State, or a Minis- 
ter. or any other public servant employ- 
ed in connection vrith the affairs of the 
Union or of a State, in respect of his con- 
duct In the discharge of his public func- 
tions, a Court of Session may take cog- 
nizance of such, offence, without the ac- 
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cused being committed to it for trial, 
upon a complaint in writing made by 
the Public Prosecutor: 


(3) No complaint under sub-section 
(1) shall be made by the Public Pro- 
secutor except with the previous sanc- 
tion, ^ — 

(a) in the case of the President or the 
Vice-President or the Governor of a 
State, of any Secretary to the Govern- 
ment authorised by him in this behalf; 

(b) in the case of a Minister of the 
Central Government or of a State Gov- 
ernment, of the Secretary to the Coun- 
cil of Ministers, if any, or of any Secr^ 
tary to the Government authorised in 
this behalf by the Government concern- 
ed; 

(c) in the case of any other public 
servant employed in cormection with the 
affairs of the Union or of a State, of 
the Government concerned,” 

(4) 

(5) "When the Court of Session takes 
cognizance of an offence under sub-sec- 
tion (I), then, notwithstanding anything 
contained in this Code, the Court of 
Session shall t^ the case without a 
jury and in trying the case, shall follow 
the procedure prescribed for the trial by 
Magistrates of warrant cases instituted 
otherwise than on a police report and 
the person against whom the offence is 
alleged to have been committed shall, 
unless the Court of Session, for reasons 
to be recorded, otherwise directs, be 
examined as a witness for the prosecu- 
tion.” 

6. It would appear from. the_ above 
mentioned provisions contained in sec- 
tion 198-B, Cr. P. C. that this section 
engrafts a kind of exception on the 
general rule that only a person aggriev- 
ed by a defamatory statement should be 
permitted to move the Court for redress. 
The section provides for a special pro- 
cedure for the trial of a certain cate- 
gory of offences of defamation of high 
dignatories of the State and public ser- 
vants in respect of their conduct in the 
discharge of public functions. In order 
that a Court of Session may take cogni- 
zance of such offence it is necessary that 
there must be a complaint made in 
writing by the Public Prosecutor with 
the previous sanction of the authorities 
specified in sub-section (3). The object 
of the section is obviously to save a 
public servant from the embarrassment 
of a private prosecution in respect of a 
defamato^ statement made against him 
in the discharge of his public duties. 

7. Sub-section (5) of section 198-B 
further prescribes the procedure regard- 
ing trial of such cases and it is men- 
tioned therein that the Court of Ses- 
sion shall follow the procedure pres- 


cribed for the trial by the Magistrates 
of warrant cases instituted otherwise 
than on a police report. The procedure 
prescribed for cases instituted otherwise 
on a police report is contained in sec- 
tions 252 to 259, Criminal Procedure 
Code. Thus there is no doubt that the 
provisions of sections 252 to 259. Cr.P.C, 
would be applicable mutatis mutandis to 
the trial of such cases. As a necessary 
corollary if the complainant is absent 
and the offence may be lawfully com- 
pounded (as it is so in the present case) 
the Sessions Court may, in its discre- 
tion, at any time before the charge has 
been framed discharge the accused. The 
word "complainant" has not been de^- 
ed in the Code of Criminal Procedure^ 
though the word "complaint” has been 
defined in section 4 (1) (h). 

In the absence of any definition, the 
word "complainant” has to be interpret- 
ed in the light of the definition of the 
word "complaint" which has been de^- 
ed as below; 

"Section 4 (1) (h) "Complaint” means 
the allegation made orally or in writing 
to a Magistrate, with a view to his tak- 
ing action under this Code, that some 
person whether known or unknown, has 
committed an offence, but it does not 
include the report of a police-officer;” 

8. Since "complaint” means the al- 
legation made orally or in writing to a 
Magistrate with a view to his taking 
action imder the Criminal Procedure 
Code, a complainant, therefore, is a per- 
son (of course other than a Police Offi- 
cer) who moves the machinery of a 
Magisterial Court by making certain al- 
legations before it for taking action 
against a person who has committed an 
offence. 


9. We may now refer to the defini- 
tion of term "Public Prosecutor" which 
has been defined in section 4 (1) (t) as 
follows: 


"(t) "Public Prosecutor” means any 
person appointed under section 492, and 
includes any person acting under the 
directions of a Public Prosecutor and 
any person conducting a prosecution on 
behalf of Government In any High Court 
in the exercise of its original criminal 
jurisdiction.” 

10. Section 493, Cr. P. C. provides 
that the Public Prosecutor may appear 
and plead without any written authority 
before any Court in which any case of 
which he has a charge is under en- 
quiry, trial or appeal It is not disputed 
before me that the Public Prosecutor, 
Pali as well as the Public Prosecutor, 
Jodhpur have been duly appointed by the 
State Government It is also true that 
the Public Prosecutor. Pali has charge 
of the cases instituted or pending in 
Coiirt of Sessions Judge, Pali 
the Public Prosecutor, Jodhpur 



64 Haj. Shyamesh v. Public Prosecutor, Pali fLodha J.) 

charge of cases which are under en- 
quiry. trial or appeal in the Court of 
Sessions Judge, Jodhpur. Thus the Public 
Prosecutor, Jodhpur must be held to be 
authorised on -behalf of the State to ap- 
pear and plead without any written 
authority. The learned counsel for the 
petitioner has vehemently contended that 
even though the Public Prosecutor, Jodh- 
pur may appear and plead without any 
authority in these cases he cannot put in 
appearance as a complainant because the 
complainant in this case is the Public 
Prosecutor, Pali. 

On the other hand Dr. Tlwari, learned 
Deputy Government Advocate sul^ts 
that the complainant In these cases is 
the Public Prosecutor by virtue of his 
office and If any Public Prosecutor duly 
appointed by the State Government 
holding charge of the case puts In ap- 
pearance. he must be deemed to be the 
complainant for all purposes, and the 
cases are not liable to be on 

BMount of the non-appearance of the 
Public Prosecutor, PalL It may be stated 
here even at the risk of repetition that 
the complaint under section 19&-B. Cri- 
minal Procedure Code has to be made 
ty the Public Prosecutor Le, It Is by 
virtue of his office as Public Prosecu- 
tor that a Public Prosecutor acquires the 
authority to file a complaint with the 
previous sanction of the Government In 
the present case the complaint was fil- 
ed by Shri Sumer Rai Daga, an Advo- 
cate of this Court who was appointed 
as a part-time Public Prosecutor for Pall 
District. He Instituted the complaint 
as a Public Prosecutor In charge of the 
cases In the Sessions Court. Pall. In these 
circumstances it would not be unreason- 
able to infer that the complainant in 
the case was the Public I^seculor 
though of course at the time he filed the 
complaint he was holding the charge of 
cases in partictilar Sessions Court 


If the contention of Mr. Rajpurohll 
were dnven to its logical conclusion It 
would mean that the complainant in the 
present case was Shri Sumerraj Daga 
and it is he alone who can put in an* 

E :arance _ as complainant Such an 
terpretation. in my opinion, would not 
only lead to insurmoimtable difficulties 
but would defeat the very purpose -with 
which S. 198B, Criminal Procedure C^e 
wasln^porated in the Criminal Proce- 
dure Code. It is clear from the provisions 
^tamed in this section that the Inten- 
legislature was that there 
should be an independent authority apart 
from the person aggrieved to set the law 
m motion, and in order to avoid cumber- 
some and more expensive procedure laid 
do^ In S. 194 (2) this exceptional pro- 
cedure was provided in section 19&.B. 
In these circumstances I am inclined to 
hold that the complainant in the pre- 
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Si Prosecutor 

hol^g the charge of the case. Prevl- 
hllfiT Prosecutor, Pali wasl 

totituted the complaint. When the case 
was transferred to the Court of Sei-‘ 
JudRe. Jodhpur, the Public Pr^ 
secutor to whom the charge of the case' 
^ pvai stepped into the shoerof 
IHibbc Prosecutor. Pali and will be! 
deemed to be the complainant for alll 
Jodhpur 

^ in not' 

oismssing the cases on account of the 

pS Prosecutor.! 

Pali in ^ Court and the appearance of 
tte Pubhc Prosecutor, Jodhpur wS in 

S.VS^'Sses"^^”* P-SiS' 

£4w”“hus';So„J=t°-id.^S 

trresent Smgh, who was 

^^ent In _ the Court, and, therefore, 

£ ^ <hsmlssei 

Shri Guman 

angh and the fact of his having sign- 
^ the compladnt on that day Sd not 
m^e any difference. Section 198-B dow 

the aggrieved person nor does it 
the presence of toe agSiJvfd^le^ 
® complainant Hls^ap- 
therefore, was Immaterial, 
iz. There Is, however, another asneet 

no? does 

J^hnt,^ V A .leomed Sessions Judge, 
o?hot^+J^H-f?.®^®^?E®tion to discharge 
srace o/ accused in ab-' 
nS rfr. t-"^^®tnant and if he did 

r U“'L Tn'oK'Tetl 

^ '>= oBooaled is 

a bnal o^er, no leave can be urant- 
Constltu- 

Oon oi In^ Besides I do not consider 
“f coot et leave to ap- 

Sver l??efe“=?S”" 

CWM/D.V.a Revision dismissed. 
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